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PREFACE

(1891) SoME years ago I was strongly impressed with the
1ieed of a book which would expound, within a convenient
compass, and in as systematic a form as the subject-matter
might admit, the chief general considerations that enter
into the rational discussion of political questions in modern
states. Though there were many valuable treatises dealing
with particular portions of this subject, no English writer—
so far as I knew—had, since Bentham, attempted to treat
it as a whole: and though such a comprehensive treatment
must necessarily be brief, it appeared to me that even this
brevity would have some advantages. For such a general
treatment as I had in view, however full, must be for
practical purposes incomplete; and an exposition severely
confined by limits of space would at any rate have the
merit of keeping this inevitable incompleteness steadily
before the minds of both writer and readers. The present
work is the result of an attempt to satisfy the need that I
have just described. The plan upon which it has been
composed I have endeavoured to explain in the first chapter:
it only remains for me here to record the chief debts that I
am conscious of owing to previous writers from whom I have
derived ideas, and to express my gratitude to the friends
who have aided me with criticisms and suggestions.

My general view of Politics was originally derived from
the writings of Bentham and J. S. Mill; and the earlier
portion of the book, which deals with the principles of

v



vi ELEMENTS OF POLITICS

legislation, is to a considerable extent composed on tke lines
of Bentham’s Principles of the Civil Code. But before com-
posing it I have endeavoured to profit by the study of
several more recent works on Jurisprudence and the Prin-
ciples of Law;—among which I may mention especially
Austin’s Theory of Jurisprudence, Holland’s Jurisprudence,
and Pollock’s Principles of Contract. In later Chapters (XV.
and XVI) of my first Part, which deal with international
relations, I am under special obligations to Hall's Inter-
nattonal Law. I ought to add that in two or three chapters
of this first Part—especially X. and XI.—I have had more
or less to go over ground already traversed by myself in'my
Principles of Political Economy. So far as this has been the
case, I have not hesitated to borrow from my earlier work ;
though I have tried as much as possible to introduce such
differences of treatment as appeared to me appropriate to
the different scope and aims of the present treatise.

In the second Part of this book, which deals mainly with
the structure of Government, the views that I have expressed
have been partly derived from so great a variety of sources
that I find it difficult to estimate closely how much I owe
to any one previous writer. Still, among the English books
that I have studied with profit, I am conscious of special
obligations to J. S. Mill's Representative Government, Bage-
hot’s English Constitution, Todd’s Parliamentary Government,
Dicey’s Law of the Constitution, and Bryce’s American Com-
monwealth. I have also found Erskine May’s Parliamentary
Practice, and Anson’s Law and Custom of the Constitution,
most useful for reference. Among the foreign books from
which I have derived ideas and information, I may specially
mention the works of Gneist and Holzendorff, and
Bluntschli’'s LZehre vom Modernen Staate; also the series
of monographs that make up Marquardsen’s Handbuch des
offentlichen Rechts, as well as Dareste’s Constitutions Modernes,
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and Demombyne’s Constitutions Européennes. ~Among
American books to which I am indebted I may especially
mention the Federalist, and Story’s Commentaries on the
Constitution of the United States: 1 wish also to acknowledge
my obligations to the Political Science Quarterly—edited by
the University Faculty of Political Science of Columbia
College '—and the Studics tn Historical and Political Science,
published under the auspices of the Johns Hopkins Univer-
sity. Finally, in speaking of the works of others by which
£ have profited, I must not omit to mention an unpublished
course of lectures on the relation of Political Science to
History, delivered in the University of Cambridge by my
friend and colleague, Mr. J. R. Seeley, who has kindly
allowed me to read it in MS.

The books and articles by which, after arriving at certain
conclusions, I have subsequently found my reasonings sub-
stantially anticipated, are so numerous, that I forbear to
attempt even a selection from them: but I shall make an
exception in favour of Mr. Bruce Smith’s ZLiberty and
Liberalism, on account of the fundamental importance of
the current confusion of thought which this writer has
anticipated me in attempting to remove.

In such a work as the present, there seemed to be a
special need of securing a comprehensive and many-sided
consideration of the various topics included. TImpressed
with the difficulty of realising this unaided, I have allowed
myself, in seeking comments and corrections from others, to
encroach on the leisure and to trespass on the indulgence

1 T regret that the work on Political Science and Comparative Constitu-
tional Law, recently published by a member of this faculty—Mr. J. W,
Burgess—did not reach me till my own book was so far advanced that I did
not feel able to make use of it.

2 This course has been since published—after the author’s death—under
the title of Introduction to Political Science.

3 I ought perhaps to add that my political views do not agree closely with
those of Mr. Bruce Smith.
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of my friends to an unusual extent. I am specially grateful
to Mr. James Bryce, M.P., and Mr. A. V. Dicey, who have
read through the proofs of the whole of the work in its
original form ;' and whose suggestions and criticisms, and
memorande on special points, have been of the utmost value
to me. The kindness of several other friends—among whom
I would especially mention the Earl of Lytton, Mr. F. W.
Maitland, and Mr. T. Thornely—has similarly aided me
with instructive comments on selected portions of the book
which I have submitted to them. One of these latter-e-
Albert Rutson—whose stores of information and reflection
were ungrudgingly placed at my service in several le®ters
and conversations, has unhappily been taken from us before
the completion of my work.

Finally, for the index appended to the volume, which I
hope will materially increase its usefulness, I am indebted
to Mr. James Welton, B.A., scholar of Gonville and Caius
College.

(1896) In preparing the second edition I have carefully
revised the book throughout, paying attention to such criti-
cisms of it as have fallen under my notice; and have made
numerous alterations and additions, mostly of a minor kind.
The most considerable of these changes are in Chap. I. § 2,
Chap. IL.§§ 1 and 2, Chap. XV. § 1, Chap. XVIIL § 1, Chap.
XIX.—where § 9 is new,—Chap. XX, especially in §§ 4, 5,
and 6,and Chap. XXVIL §§ 4 and 5. Further, to make the
drift of the discussion in the last chapter more clear, I have
—besides minor changes in the chapter itself—added an

1 Several chapters have been subsequently added, enlarged, or almost
entirely rewritten, in consequence of the criticisms of my friends.
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Appendix containing in an enlarged form the criticism on
Austin’s view of Sovereignty, which was not very fitly
placed in Chap. II. of the first edition.

The third edition is substantially unaltered. A few
verbal corrections have been made, and one or two small
changes justified by notes left by the author.
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happiness ; but the action of government in modern
States is mainly based on the Individualistic principle,
which limits the internal functions of government to
the prevention of mutual interference among the
governed. Accordingly, I shall begin by examining
the application of this principle to the chief questions
of & civil code . .

CHAPTER IV

INDIVIDUALISM AND INDIVIDUALISTIC MINIMUM

. The Individualism here worked out must be distingnished

from that which takes Freedom—absence of physical
and moral coercion—as the ultimate and sole end of
governmental interference

. An examination of the chief civil rlghts that modern

governments actually aim at securing, under the heads
of Personal Security, Property, and Contract, shows that
the fundamental aim is not merely to prevent mutual
coercion, but to prevent mutual harm and annoyance
and interference with each one’s efforts to procure the
means of happiness .

. No Individualist would apply * Lalsser Falre except to

sane adults : hence an Individualistic scheme must pro-
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the relations of the sexes with a view to this

The Individualistic determination of rights of property

and contract will be discussed in the next two chapters.
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is also to some extent necessary on the Individualistic
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principle—at any rate if interpreted, as here, in a utili-
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wide sense, to include agreements modifying rights
in rem as well as those that only give rise to rights in
personam .
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3. or wilful or neglwent mlsrepresentatnon of materlal facts

4. and if the effects that they were designed to produce in-
volve no violation of law or cognisable injury to the
community
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the promiser should be limited to—at most—compen-
sation for damage suffered by the promisee through non-
fulfilment. The further restriction on the obligation
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2. and the prevention of iuture mlsclnef is an 1mportant
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police and judicature. In selecting the kind of punish-
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“ Exemplariness,” “Frugality,” and Remissibility
should be noted .
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2. It has been disputed whether Government may properly
prohibit acts merely because they involve a risk of
mischief to others. But this kind of ‘“indirectly
individualistic ” interference seems clearly expedient in
some cases : nor can the amount of it be limited by
definite rules; but, having inevitable drawbacks, it
should be minimised

3. This “indirectly individualistic” interference blends in
practice with ¢ paternal ” interference in the interest of
the persons interfered with; the distinction between
the latter and directly individualistic interference is
sometimes subtle,—especially in cases of precautions
against imposition .

4. There seems no adequate reason for condemning abso-
lutely even ‘ paternal” interference (with sane adults) ;
especially in mild forms; such as interference by de-
clining to interfere .

5. Individualism of course admits paternal interference of
Government to protect children from parental oppres-
sion or neglect ; but the consideration of governimental
aid to education carries us into the discussion of
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1. Latsser Faire rests on two assumptions : (1) psychological,
“that individuals are likely to provide for their own
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‘“that the common welfare is likely to be best pro-
moted by individuals promoting their private interest
intelligently.”  The first excludes ¢ paternal,” the
second “socialistic ¥ interference. Neither assumption
is completely true .

2. In any case, on strictly individualistic principles, the ap-
propriation of natural resources by individuals may be
indefinitely restricted in the interest of the community.
Apart from this, abstract theory shows several cases in
which the individual’s interest does not tend in the
direction most conducive to the common interest,—even
assuming that utility to society is accurately measured
by market value .
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3. These cases largely explain the extent to which, in
modern States, the provision of commodities is actu-
ally undertaken or regulated by Government, with
a view to benefit the community as a whole. This
kind of interference may be called, in a wide sense,
Socialistic .

4. Public e\cpendlture for emlgratlon educatmn and culture,
art and science, is defensible on similar grounds.

5. An important amount of “Socialism” (in this sense) is
found in the civil law of the most individualistic of
modern States—e.g. in the received limitation of copy-
right, and the limitation of contract by bankruptcy

6. ““Socialism,” in a narrower sense, aims at greater equality
in the distribution of wealth. Public ownership and
governmental management of the instruments of pro-
duction would tend to realise this; but would arrest
industrial progress and diminish the product to be
distributed. Still the gain of reducing the actually
existing inequalities of income is on the whole clear ;
and expenditure directed to this end, in the way of
equalisation of opportunities, is defensible on indi-
vidualistic grounds .

7. Government provision' for the rehef of mdlgence is
necessary ; but the best method of making it is diffi-
cult to determine. The rational determination of this,
and of the limits of Socialistic interference generally,
depends partly on varying social and political
conditions

CHAPTER XI

THE MAINTENANCE OF GOVERNMENT

1. The effective performance of governmental functions
involves legal repression of either overt resistance to,
or indirect interference with, the discharge of official
duty . . .

2. It also requires an extenswe prov1510n of (a) personal
services—which, whether voluntarily or compulsorily
rendered, must be mostly remunerated,—(b) material
products of labour, and (¢) land or other natural
resources .

3. The supply of funds thus reqmred——though tem-
porarily they may be to a great extent borrowed—
must in the long run be mainly raised by taxation (in
a wide sense)
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4. In distributing the burden of taxation, the principle
“that recipients of utility from Government should
pay in proportion to the utility received ” should be
applied so far as it is fairly applicable. But the
utility of the greater part of the cost of Government
cannot be thus individualised .

5. In distributing the greater part of taxatlou, therefore,
‘“equality of burden” should be the aim. But only a
rough approximation to this is possible, especially as it
is desirable that the contribution of the poor should
mainly take the form of taxes on non-necessary con-
sumption. Taxes on inheritance are sut generis, and
may be fairly made a special burden on the propertied
classes .
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1. Governmental interferences with established private
rights are in various ways inevitable: it is therefore
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sellers at their market value ; but land may be fairly
taken compulsorily, at the price it would have had
apart from the governmental need, together with com-
pensation for any special loss which the previous
owner suffers in consequence. But the public may
claim as a set-off any additional value which accrues to
the remaining property of the person expropriated,
from the governmental use of the land taken. Other
invasions of legally secured expectations of individuals
should be compensated on similar principles

3. If changes in law determining rights of property—and
analogous rights—inflict definite and considerable
damage on individuals, a claim to compensation should
be admitted ; but not necessarily to full compensation,
so far as the most profitable use of the right was—
before the legal change-——a subject of general moral
condemnation . . .

4. Changes that alm at a more eqmtable dlstrlbutlon of
burdens of taxation do not—speaking broadly—justify
a claim for compensation. Nor, ordinarily, do changes
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in the industrial action of Government, unless the
amount of loss that they inflict on special classes is
peculiarly sudden and severe

CHAPTER XIII
LAW AND MORALITY

1. Positive Law and Positive Morality may be distinguished
by their respective sanctions. But they also differ
importantly, regarded merely as intelligible systems ;
since in the former case doubts as to what s law may
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Bat with morality it is otherwise ; hence there is much
more vagueness, uncertainty, and variation in the estab-
lished moral code than in the established law

3. The danger of conflict with positive morality limits im-

portantly the action of government ; on the other hand,
positive morality is to some extent modifiable by the
legislator

4. Positive morality is further pohtlcally 1mportant tor the

repression by censure of various kinds of mischievous
acts which cannot so well be repressed by legal penalties,
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5. Prima facie it would seem reasonable for Government to
provide and pay for teaching in morality : but there
are strong arguments on the other side. Practically,
the question for a modern Government is how far it
should subvent and control Churches. This will be
considered later (Chap. XXVIII.)
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could be brought under a common government, for the
purpose of preventing wars among civilised men, But
it is at present hopeless to aim at this .
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in a certain degree of civilised order, and united by
obedience to a common government, which exercises
supreme dominion over a certain territory. Accord-
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ing to the political ideal, practically now dominant, a
State should be coextensive with a Nation; 4.e its
members should be united by a further sentiment of
community, not dependent on the existence of a com-
mon government .
3. Even where this is not the case, a part of a State is not
held to be justified in attempting to secede from the
rest with its territory, except on grounds of serious
oppression or misgovernment .
4. Membership of a State is determined prlmanly by birth
—either (1) from parents who are members or (2) within
the territory of the State ;—but partly also by consent,
as expatriation is ordinarily free
5. Local differences in laws, within the limits ot a btate are
largely due to hxstoncal causes ; how far such dxﬁ'er-
ences ought to be retained is a balanced question.
Other variations in legislation, and in other kinds of
governmental interference, have a reasonable basis in
differences of physical conditions

CHAPTER XV
PRINCIPLES OF INTERNATIONAL DUTY

1. The accepted rules of international duty are in the main
based on the principle of mutual non-interference : and
we may reasonably adopt this as the only principle
generally applicable to the relations of civilised States.
In applying this principle to international relations,
special questions arise .

2. (@) From the incomplete deﬁmteness and coherence of
States as compared with individuals : for instance, the
partial interfusion of nations raises disputed questions
as to the determination of membership of a State, and
as to the legitimate treatment of resident aliens .

3. Especially in the case of aliens who are fugitive law-
breakers from, or otherwise hostile to, a neighbouring
State

4. (b) The rationale of governmental control over portlons
of the earth’s surface is analogous, but not precisely
similar, to the rationale of private property in land.
Thus special questions arise in determining the legiti-
mate extent of this dominion, and the modes of acquir-
ing it; also as regards the relations of members of
different States, in territory not under civilised govern-
ment . .
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. (¢) In international relations a contract made under un-
just coercion cannot be treated as simply invalid
. From the fact that the internal cohesion of States is
liable to be broken, difficult questions arise as to the
right of other States to intervene

CHAPTER XVI
THE REGULATION OF WAR

. If one State seriously infringes the international rights of
another, and obstinately refuses reparation, the latter
must be held justified in resorting to force, if arbitra-
tion is for any valid reason impracticable. And if
neighbouring States cannot combine effectively on the
side of justice, it only remains to impose impartially
on both parties rules limiting the mischief of war
. A Dbelligerent must be allowed to inflict on his enemy
such mischief as is likely to be effective in disabling
him and inducing him to submit; but he may be
expected to abstain from such mischief as does not
conduce to these ends importantly in proportion to its
amount, whether the mischief be personal injuries,
. 8 seizure of property : but he can hardly be expected to
abstain from levying severe contributions, even on the
property of non-combatants
. As for neutrals—it is clear that belhgerents ought not to
injure neutrals, nor neutrals to aid belligerents in their
warlike operations: but some difficult questions arise
in the effort to reconcile these two principles with each
other—and the latter with common humanity—in their
practical applications
. The regulation of civil war raises the further questlon
when and how far insurgents ought to receive, from
their own government or from neutrals, the rights and
privileges of ordinary belligerents
. Grave difficulties are raised by the questlon “ how far
agreements imposed on a State by an unjust victor are
to be held binding”

CHAPTER XVII
INTERNATIONAL LAW AND MORALITY

. Among rules of international duty we may distinguish
those of which the breach is commonly held to justify
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force, from those of which the breach is only held to
justify disapprobation and complamt
2. But the distinction between the two is somewhat blurred
by the widespread toleration of actual or threatened
aggression on behalf of national interests, not justified
by recognised rules of international right. For various
reasons, too, the definition of international rights must
be much more imperfect than that of civil rights
3. Moreover, what is commonly called International Law
differs from Positive Law within a State, and more
resembles Positive Morality, in having the distinction
obscure, and the transition gradual and indefinite,
between rules that are, and rules that ought to be,
established
4. Still, in respect of the process of changlng it, Internatlonal
Law occupies a position intermediate between Positive
Law and Positive Morality ; and certain parts of it
have reached a degree of definiteness which makes it
resemble the former more than the latter. But this is
not the case with the most important rules of inter-
national duty .

CHAPTER XVIII
PRINCIPLES OF EXTERNAL POLICY

1. International duty cannot be determined on the basis of
exclusive regard for national interest, and must be held
paramount in case of conflict with the latter. But
it is generally—though perhaps not always—the
interest of a State to observe the recognised rules of
international duty, so long as it has a reasonable ex-
pectation that they will be observed by other States :
while in dealing with any State that will not observe
them, these recognised restraints must be held to be
correspondingly relaxed. Itisa more doubtful question
whether a State ought to risk war to prevent high-
handed aggression by another State against a third

2. Restrictions on free trade between States are inexpedient,
economically and politically, for the community formed
by the aggregate of the trading States ; and though they
may in certain cases bring economic gain to the par-
ticular State imposing them, they are not on the whole
to be recommended ;—except possibly by way of re-
taliation . . . . .
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. The free admission of aliens will generally be advantage-
ous; but in certain circumstances it may be the right
policy to place restrictions on it .
. Extension of territory through conquest, even when it is
not to be condemned as injurious to the conquered, is
doubtful in policy : the disadvantages and drawbacks
require to be carefully estimated in each particular
case
. Expansmn by conquest passes by gradual transltlons into
expansion by colonisation ,
. Emigration in itself, under ordinary c1rcumstances, is
rather to be regulated than systematically promoted by
government : .
. except where the emlgratxon is mto terrltory under the
control of the same government, so that the disposal of
unoccupied lands affords a means of promoting it
. The management of the relations between colonists and
“aborigines” is a matter of much difficulty, requiring
careful regulations and restrictions

PART 1II

CHAPTER XIX

METHODS AND INSTRUMENTS OF GOVERNMENT

1. When we ask how Government is to be constituted to do

the work marked out for it, the need is at once manifest
of (1) a Judicial organ to decide whether and by whom
laws have been broken, and (2) an Executive organ to
prevent and punish such breaches, and enforce repara-
tion for wrongs inflicted by them, to manage the foreign
relations of the State, and to levy the necessary taxes.
Further, as a security against oppressive taxation, there
is need of a Money-granting organ independent of the
Executive
2. The need of Leglslatlon is also clear, in order that legal
duties may be definite and “ cognoscible,” .

mental interference be restricted to the Individualistic
minimum

amount of *indirectly individualistic,” * paternal,” and
“sgocialistic” legislation, the need of a continually
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. 340-343
4. If we admit—as modem States generally do—some
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PAGES
active Legislature becomes still more palpable ; and

also the need of a larger and more complex Executive ;

—though part of the additional work thus rendered

necessary may be assigned to semi-public institutions . 343-347
6. It is important that Executive functions—whether

coercive or non-coercive—should be carefully kept

within the limits of the law ; and therefore supervised

by a legislative organ wholly or mainly distinct from the

executive : also the organisation of the Executive should

be under the control of the “money-granting” organ,

which, again, we may assume to be wholly or mainly

ldentlcal with the Legislature . . . 347-351
6. The Executive organ will therefore be normally sub-

ordinate to the Legislature, as is, indeed, implied in the

term ‘‘executive ” :—though it must be admitted that

this term does not well describe the functions of the

organ so called, so far as it deals with foreign affairs . 351-353
7. The Judicial, as well as the Executive organ, should be

distinct from the Legislature . . . 353-356
8. But, for various reasons, the threefold dlstnbutmn of

Governmental functions among organs distinguished as

Legislative, Executive, and Judicial, cannot be made

complete . . 356-364
9. It is an error to thmk that systematxc dlscussnon of the

proper construction of these organs is unprofitable

because ¢ constitutions are organic growths” . . 364-366

CHAPTER XX

THE LEGISLATURE

1. Legal experts should have a large and responsible share

in legislation ; but representatives periodically elected

by the citizens at large should constitute the whole, or

a chief part, of the organ of legislation ; because such

persons are more likely to have empirical knowledge

of, and keen concern for, the legislative needs of the

community, than legislators otherwise selected ; and

their legislation is more likely to be acceptable to the

governed . . 367-374
2. The representative system is alao w1dely commended—

perhaps too confidently—as tending to improve the

electorate, intellectually and morally . . 374-378
3. Prima faou, the electorate should include all self-support-

ing sane adults: but the exclusion of some may be
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justified by special proof (a) that their interests will
not suffer, or (b) that they will make a dangerously bad
use of the franchise, through intimidation, bribery, or
demagogy . . . . . .
. Extreme ignorance, crime, and disgraceful conduct,
pauperism, bankruptcy, are valid reasons for exclusion :
there are also reasons of a different kind for excluding
certain classes of employees, especially soldiers. There
seem to be no adequate reasons for excluding women
as such .
. The danger of leglslatlon oppressxve to the nch is ad-
mitted : but the obvious plan of meeting it by allotting
more electoral power to persons of wealth and education
involves serious disadvantages and drawbacks .
. The electorate should be divided locally, not by free
'combination : division into equal single-member con-
stituencies has the advantage of simplicity, but the
disadvantage of artificiality. In the case of electoral
divisions with several members, the representation of
substantial minorities should be secured by some form
of the method of the quota .
. For the most part, the right to be elected should be
extended coincidently with the right to elect: but it
seems expedient to keep the post of legislator unsalaried
—thus giving an advantage to candidates of inde-
pendent means
. Election in two stages is not to be recommended—except
perhaps for a Second Chamber,
. The legislative assembly should be of moderate dlmenslons,
working largely by Committees. Initiation of legisla-
tion should be free to all members. The necessary
quorum requires careful consideration

CHAPTER XXI

THE EXECUTIVE

. For the efficient working of the Executive organ, especi-
ally at crises, it is expedient that the most important
part of its work should be under the control of a
Supreme Executive .
. Generally speaking, the work of the Executlve ofﬁcxals
should be voluntary and remunerated ; and the workers
in various grades appointed by oﬂicial selectors .
. Qualifications for the lower posts should be partly ascer-
tained by external examinations: and it may be neces-
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sary, as a protection against political partisanship, that
the examinations should be competitive, and entirely
determine admission to the vacancies. As regards
higher posts, a responsible superior official should have
free choice among duly qualified persons
4. Each department should have an individual head for
concentration of responsibility : but for some important
decisions a council should be consulted ; and its con-
sent should be required in certain cases .
5. The tenure of office should be—formally or practlcally——
on ‘‘good behaviour,” subordinates being removable
from particular employments at the discretion of the
chief, but not dismissible from the service without a
quam-wdwml inquiry
6. The heads of departments——wnh or w1thout other persons
—should form a Council or Cabinet that should be
consulted on the most important Executive decisions.
This Council should have an individual head ; and it
seems most conducive to efficiency to give him the
appointment—and perhaps the dismissal—of the heads
of departments: but it does not seem expedient to
concentrate formally in his hands the power and re-
sponsibility of Supreme Executive control . .
7. But the relation of the Cabinet to its head must largely
depend on the relation of the Supreme Executive to
the Legislature
8. We may note the dlfference in thls respect between
the English and the German types of Constitutional
Monarchy . . . . .

CHAPTER XXII
RELATION OF LEGISLATURE TO EXECUTIVE

1. The simple subordination of the Executive to a single
assembly is objectionable ; partly as leading to excessive
interference of Parliament in administration, especially
dangerous in foreign affairs

2. Other disadvantages attend the system of a Parhamentary
Executive, with large powers, but simply dismissible
by the assembly .

3. These disadvantages are somewhat reduced in the Enghsh
constitution, by the power of dlssolutxon which the
Cabinet possesses
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5. He need not necessarily be hereditary .

The formal monarch, in the English type of polity, is on

the whole a valuable, but not an indispensable, institu-
tion : but his value depends on his retaining as much
real power as is compatible with complete Parliament-
ary Government

naturally to a certain fusion of legislative and exe-
cutive functions

Executive is a great advantage, but it is liable to be
realised at the expense of serious drawbacks, especially
instability and inexpertness of ministers

avoiding these drawbacks; but it vests dangerous
powers in an irremovable individual, for whose com-
petence there is no adequate security.

Executive ; which is exemplified by the ¢ Presidential
System ” of the United States, but also admits of a non-
monarchical organisation . .

10. The Executive should have some power of practically

11.

legislating alone: but such power should be carefully
limited—especially if there are long intervals between
parliamentary sessions. The Executive should also
have some share—though probably less than has
become customary in England—in the legislative
work of Parliament ; and a special control over finan-
cial proposals may advantageously be given to it

The Legislature cannot conveniently be restrained from
dealing with particular cases in general legislation ;
but it should be restrained, by law or custom, from
interfering with the selection of individuals for
executive work, and from intervening directly in
the management of foreign affairs, except in certain
cases of special importance where the consent of the
supreme legislative and money-granting organ seems
ordinarily indispensable

12, Some precautions are needed to obviate the danger of

undue influence, exercised by the executive on
members of Parliament; especially the latter should

be generally mcapable of holdmg the subordinate
executive offices . .
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CHAPTER XXIII

TWO CHAMBERS AND THEIR FUNCTIONS

. A second chamber is likely to be useful in checking
hasty legislation, impeding combinations of sinister
interests, and supplementing the deficiencies of the
pnmary representative assembly

To give the two chambers co-ordinate powers is the
simplest plan: but it creates a difficulty as regards
financial control, and is generally unsuited to Parlia-
mentary government: it is more suitable where the
Supreme Executive holds office for life or for a fixed
period . .

A senate designed to be co- ordmate in power W1th the
House of Representatives should be elected, directly or
indirectly, by the citizens at large, by some method
calculated to render it less amenable than the other
chamber to transient movements of popular feeling. If
its power is more limited, other modes of appointment
are suitable .

The functions of the chambers may be convemently
differentiated in various ways .

CHAPTER XXIV
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THE JUDICIARY AND ITS RELATION TO OTHER ORGANS

The Judiciary should be in the main separate from the
Legislature ; but (a) the Legislature should somehow
avail itself of judicial experience ; and (b) the highest
Court cannot well be deprived of the power of making
Law to some extent .

The Judiciary should decide legal questlons relatmg to
constitutional as well as civil rights, including member-
ship of the Legislature ; but the latter should be final
judge of its own procedure and order

For the security of private citizens, it is 1mportant that
the Judiciary should be as independent of the executive
as possible ; this should be kept in view in determining
the appointment and dismissal of judges

This is one ground for introducing an unprofessional
element into judicial tribunals; but this is also

. 481-484

. 484-487

. 487-489
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advocated on other grounds. This introduction may
take various forms, of which the jury is one
. There are strong grounds for some introduction of
judges other than professional lawyers, where special
experience of affairs is required for right judgment ;
but, speaking generally, the weight of argument seems
against the use of a jury in civil trials ; there are, how-
ever, special reasons for adopting it in criminal trials .
. There are important differences in the machinery
appropriate to civil and criminal cases respectively ;
especially a public prosecutor is required for the
latter ; though private prosecutions should also be
allowed, unless judicially checked
. Appeals should generally be allowed on questions of law ;
it is more doubtful how far they should be allowed on
questions of fact. If the power of pardon is used as a
substitute in criminal cases, it should not be practically
exercised by the executive alone
. The specialisation of the judiciary is a dlﬂicult questlon ;
in particular, it is doubtful whether there should be
 Administrative Courts” for any disputes of right
between government officials and private persons
. A special tribunal for dealing with official misconduct
of which the mischief falls on the public is in some
cases necessary, though difficult to construct

CHAPTER XXV
LOCAL AND SECTIONAL GOVERNMENT

. Partially independent organs of local government are
required to realise the full advantages of representative
government ; but they involve certain drawbacks and
dangers, and the independent power allotted to them
requires careful limitation
. The division of areas and functions will be determmed
by various considerations; among which—apart from
historical causes—the degree of separation of interests
on the one hand, and the value of uniformity and
system on the other hand, are most important
. The division of functions may be illustrated by road-
making, sanitary intervention, poor relief, and the
prevention and punishment of crime.
. An extensive devolution of legislative powers on local
governments has some advantages; but they are out-

PAGES

. 489-492

492-499

. 499-502

. 502-504

. 504-507

. 507-5610

. 811-514

. 515-517

. 517-5621



XXX

ELEMENTS OF POLITICS

weighed by the attendant drawbacks—at least in the
case of a tolerably homogeneous community, of which
the parts are in active mutual communication

5. Local Governments should be constructed on the general

o

.h

o

principles before laid down for the organisation of the
central government, but with important differences in
their application

entrusted to representatives of sections of the com-

munity not locally defined; but such cases are
exceptional

CHAPTER XXVI

FEDERAL AND OTHER COMPOSITE STATES

. If the powers of local Governments are—for historical or

other reasons—extended beyond a certain point, the
State becomes practically composite ; if the component
parts are politically co-ordinate and constitutionally
separate, it becomes Federal

between the Governments of the part-states and the
Government of the whole, by which a substantial
autonomy is secured to the former ; and some expres-
sion of the separate political existence of the part-states
in the structure of a federal Government is natural,
though not essential. A federal Constitution will tend
to be stable; but there should be some legal process
of changing 1t

tion of States having a common organ of Government
may be variously drawn ; but it seems essential to a
well-organised Federal State that the common Govern-
ment should enter into important direct relations with
individual citizens .

Federal Government are (1) the appointment of the
organ that decides disputed questions of constitutional
interpretation ; and (2) the provision of adequate
security for the divergent interests of the part-states.
This latter presents a specially difficult problem where
the parts are few and unequal .

the military and economic advantages of large states,
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with the minimum sacrifice of local independence and

individual freedom ; the inconveniences of a federal

state are chiefly weakness of internal cohesion and

diversity of localised legislation . . 542-544
6. The relation of dominant states to dependencles has

usually a partial resemblance to one or other of the

forms of federal union—with the fundamentaldistinction

that the members of any dependent part-state have no

control over the common Government of the whole.

Such dependencies chiefly arise either through (1) Con-

quest—in which case the form of government will

reasonably vary with the amount of coercion required— 544-546
7, or (2) through Colonisation. In this latter case the

most expedient relation between mother-country and

colony will partly depend on the character and future

Jestiny of the colony ; but in any case the Colonial

department of the Central Government has a difficult

task, and should be very carefully organiced . . 546-550

CHAPTER XXVII

THE CONTROL OF THE PEOPLE OVER GOVERNMENT

1. In West-European States generally, the share of the

people at large in Government is confined to the

election of legislators; it is therefore very important

to ascertain precisely the relation which is or ought to

be thus established between electors and elected. A

common view of representative government is, that the

‘“ people govern through their representatives” . . 551-553
2. If this view is sound, it would be desirable to give the

electorate a more direct and complete control over their

representatives than is attempted in any European

country except Switzerland; but I think, on the

contrary, that it should be the constitutional duty of

the elected legislator to act on his own judgment . 554-558
3. I think, however, that the direct intervention of the

citizens at large is desirable in certain special cases;

chiefly (1) to settle a disagreement between two legisla-

tive chambers, or (2) when changes are required in a

rigid constitution, not alterable by the ordinary process

of legislation . . . 558-560
4. A rigid constitution, if the ngldlty be not excesswe, is a

useful barrier against hasty fundamental changes; but

it has some drawbacks—especially the difficulty of



xxxii ELEMENTS OF POLITICS

finding an unexceptionable organ for deciding con-
stitutional disputes .
5. Constitutional rules other than structural should be
based on special reasons for distrusting the judgment
of the ordinary legislature . .
6. Such rules may be needed to protect the freedom of
individuals from legislative encroachment; but it is
difficult to make them very precise without hampering
the legislature unduly. Examples of this class are
rules protecting free speech and freedom of the press

CHAPTER XXVIII
THE STATE AND VOLUNTARY ASSOCIATIONS

1. Political Government—of the coercive association called
the State—is only one species of government. The
voluntary associations found in modern political
societies have a kind of government, distinguished
from political government by its very limited power
of inflicting penalties .

2. A speclal danger of obstinate dlsobedlence to Government
arises in the case of such associations, when their aims
conflict with those of Government, through the con-
sciousness of strength which association gives; this
danger may constitute an adequate ground for special
repressive intervention. Similar reasons for special
intervention are a.pplicable in the case of political
meetings

3. Moral coercion—by acts not 111ega.1 apart 1rom their
coercive purpose—may be exercised by such an associa-
tion to an extent gravely mischievous ; but it is difficult
to lay down legal rules that will effectively prevent
the mischief, without too severely restricting freedom.
This applies especially to industrial associations ;
which may also be economically mischievous to the
community as a whole, through monopoly .

4. Churches perform a function useful to the State, whlch
seems likely to be better performed if they are kept
independent of the State—apart from the danger of
conflict between Church and State. How far this
danger justifies a permanent interference of Govern-
ment to avert it is a more difficult question,—the right
answer to which seems to vary with circumstances

5. If special control over Churches is required, a compara-
tively unobjectionable mode of exercising it is by
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granting certain religious associations certain minor
privileges and indirect endowments, which they would
be afraid of losing in case of conflict. If the Church
possesses funds derived from private sources, a more
drastic kind of interference will be easy in case of
conflict,—and may be expedient even apart from
conflict . . .

CHAPTER XXIX
PARTIES AND PARTY GOVERNMENT

The natural division into parties for political purposes
would seem to be multiple, not dual; whether the
parties are based on similarity of convictions or on
community of interests

The decisive impulse towards a permanently dual
organisation of parties appears to be given by the
desire to carry elections,—especially elections in which
the Supreme Executive is directly or indirectly ap-
pointed .

The dual party system tenda to dmnmsh the mstablhty
that attaches to Parliamentary Government, and to
render the criticism of governmental measures more
orderly and circumspect ; but it tends to make party-
spirit more comprehensive and absorbing, party-
criticism more systematically factious, and the utterances
of ordinary politicians more habitually disingenuous.
It also aggravates the defects of representative govern-
ment in other ways

Certain remedies, partly pohtxcal partly moral may be
suggested for these evils ; the former will vary with the
precise form of government adopted .

CHAPTER XXX
CLASSIFICATION OF GOVERNMENTS

The current classification of forms of government is
originally derived from the results of Greek political
experience ; but the modern use of the leading terms
is materially different from the Aristotelian use .

We may distinguish two different conceptions of the
fundamental principle of democracy. The first is ex-
pressed in the proposition “that Government should rest
on the active consent of the majority of the governed.”
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This is not, however, understood to imply that this
majority should have the right to interfere authorita-
tively in any and every governmental decision

3. Hence the principle of democracy, as above conceived,
may be accepted without accepting the further proposi-
tion “that any honest and self-supporting citizen is as
well qualified as any other for the work of government.”
Its acceptance is therefore compatible with a full
admission of the need of specially qualified persons for
the greater part of the work of Government

4. In fact the representative system combines the principle
of aristocracy—in the sense of “the rule of those best
qualified to rule”—with that of democracy ; it also
tends to have a useful element of oligarchy, if the
representatives are unpaid .

5. The principle of monarchy is also to an 1mportant extent
reconcilable with that of democracy .

CHAPTER XXXI
SOVEREIGNTY AND ORDER

1. The question where Supreme Political Power actually
resides in a State cannot be satisfactorily answered
without a careful definition of Political Power. Political
power, in an orderly society, is exercised by or through
some organ of government ; it is the power exercised
in such a society by persons whose directions to other
members of the society will be enforced, if necessary,
by physical violence—though the fear of this violence
is not the sole motive producing obedience to such
directions

2. The power exercised by any 1nd1v1dual or body of pereons
on an organ of government is mot strictly political
power, unless the former is able to withdraw or
diminish the governmental power of the latter

3. It is doubtful how far a body that can dismiss an organ
of government is to be regarded as its political superior
(1) if it can only dismiss at certain periodic intervals,
or (2) if it is not completely capable of corporate action

4. In a certain sense it is true that the mass of the people
in any country is the ultimate’ depository of political
power. But in other than democratic states this power
is unconsciously possessed, unexercised, and largely un-
feared. Still the wishes of the community impose
some limits on governmental power, even in un-
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democratic communities, through the fear of disorder ;

and, for a similar reason, leaders of opinion outside

Government have a share of political power . . 630-633
5. If we ask where supreme political power rests in a State

with a given governmental structure, we must extend

further the assumption that it is “orderly ”; we must

take ‘““order” to include performance of the assigned

functions, on the part of the different organs of

Government . . 633-638
6. The actual complex1ty in the dxstmbutlon of pohtlcal

power will be further illustrated by considering the

question “ where supreme political power resides,” in

relation to the chief forms of Government distinguished

and discussed in previous chapters . . 638-643
7. The effective physlcal force of different sectlons of the

scommunity is by no means proportioned to their

numbers. A standing army of professional soldiers is

therefore a source of danger to a State . . . 643-645
8. A moral right of insurrection, as an ultimate resource

against Imisgovernment, must be admitted in a

democratic community, no less than under other forms

of government . . . . . . . 645-650
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CHAPTER I
SCOPE AND METHOD OF POLITICS
-~ ——

§ 1. ON moral questions, in our age and country, most
persons are accustomed from comparatively early years
to pronounce confident decisions; sometimes arrived at
intuitively, jor at least without conscious processes of
reas:(_;_ning, metimes the result of rational processes of
more or less length. The citizens of a modern state—at
least if it is under government in any degree popular—are
similarly accustomed to decide unhesitatingly many, if not
all, of the political questions which the course of their
national life brings before them; but ,fr? this case, to a
greater extent than in the former, the decisions are arrived
at as the result of conscious reasoning from certain general
principles or assumptions. Now, the primary aim of the
Political Theory that is here to be expounded is not to
supply any entirely new method of obtaining reasoned
answers to political questions; but rather, by careful
reflection, to introduce greater clearness and consistency
into the kind of thought and reasoning with which we are
all more or less familiar. In order to arrive at sound con-
clusions on practical questions—I do not mean infaliible
conclusions, but conclusions as free from error as human
beings, in the present stage of their development, can hope
to reach—much detailed knowledge is needed which the
general theory of politics cannot profess to give: it can
only point out the nature and sources of this further
B
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knowledge, and the manner in which it is to be applied.
The general theory of politics ought to classify the con-
sidgrations by which any given political question should be
decided, and indicate their general bearing on the question:
but the degree of weight to be attached to each species of
considerations in any particular case is usually difficiilt to
estimate precisely without special experience: so that the
main practical use of the theory is to show how experience
is to be interrogated. Still, clearness and precision in our
general political conceptions, definiteness and consistency in
our fundamental assumptions and methods of reasoning,
though they do not constitute anything like a complete
protection against erroneous practical conclusions, are yet,
I believe, of considerable practical value; and the system-
atic effort to acquire them deserves an important place
in the intellectual training of a thoroughly educated man
and citizen.

We may appropriately begin by trying to attain clear-
ness and precision in our general conception of the subject
investigated. In the first place, it seems to me convenient
and in accordance with usage to draw a distinction,—
which is sometimes overlooked,—Dbetween “ Politics” and
the “Social Science,” or, as it is now most commonly called,
Sociology. I take the former study as having a narrower
scope than the latter: Sociology, as I conceive it, deals with
human societies generally; Politics with governed societies
regarded as possessing government,—that is, societies of
which the members are accustomed to obey, at least in
certain matters, the directions given by some person or
body of persons forming part of the society. The differ-
ence between the two subjects is not indeed great, if we
merely consider the number of human beings included in
either case ; since the great majority of mankind are, and
have been in historical times, members of political or
governed societies. Still, we know of inferior races who
only exhibit this characteristic doubtfully and imperfectly :
a8 Mr. Spencer points out (Prime. of Soc. § 228), “ groups
of Esquimaux, of Australians, of Bushmen, of Fuegians, are
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without even that primary contrast of parts implied by
settled chieftainship. Their members are subject to mno
control but such as is temporarily acquired by the stronger,
or more cunning, or more experienced.” Such groups,
therefore, lack what we now regard as an essential character-
istic of political society, though they can hardly be excluded
from the range of “ Sociology ” or the “ Social Science.”!
But we are more concerned to note that the members
even of societies that have settled governments have
relations to each other of the greatest importance, which,
thopgh they could hardly be maintained without govern-
ment, are still, in the main, not determined by it: and,
accordingly, in those branches of social science which are
primarily concerned with these other relations, the fact of
government drops properly into the background. Con-
sider, for instance, the industrial or professional system
of modern communities, by which men are distinguished
from and related to each other as physicians, teachers,
masons, carpenters, etc. This vast system of relations,
with all the minutely subdivided organisation of labour
which it involves, has been in the main constructed with-
out the direct action of government: though, no doubt, it
could not be maintained without the enforcement, through
governmental agency, of rights of property, contracts, etec.;
and though it has been importantly modified—to a varying
extent in different ages and countries—by direct govern-
mental interference. Accordingly, it has been possible for
the followers of Adam Smith to separate almost entirely the
study of the industrial organisation of society—under the
name of “Political Economy ” *—from the study of its
1 Even in the case of superior races, in a primitive condition, it is often
difficult to find anything that can be properly called government—except
during war. Thus Burckhardt (Notes on the Bedowins, i. pp. 115-16) tells
us that though ‘“every Arab tribe has its chief sheikh, and every camp is
headed by a sheikh or at least by an Arab of some consideration,” still
‘‘the sheikh has no actual authority over individuals . . . his commands

would be treated with contempt, but deference” may be ‘‘paid to his

advice,”
3 In my Principles of Political Economy (Introduction, ch. ii. § 2) I have
pointed out that the term ‘¢ Political Economy " was originally used to denote
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¢
political organisation: and this separation I hold to be in
the main expedient, though it is liable to be carried too far.
We have also to note—what is sometimes overlooked by
writers who lay stress on the analogy between the organism
of an individual man (or other animal) and the “social
organism "—that human beings, considered in respect of
their industrial or economic relations, fall into groups differ-
ing widely, both in extent and in sharpness of definition,
from the groups into which they are combined by their
political relations. Thus most of the citizens of any Euro-
pean community have, through foreign trade, economic
relations of more or less importance with the members of
some other communities: and not a few of them have a
closer economic connection with some foreigners than they
have with most of their fellow-citizens.
There are other relations of various kinds by which
civilised men, in the present age, are socially connected
into groups not coinciding with either of those just dis-
cussed. Some of those groups—religious societies being
the most important example—have a kind of government,
and may therefore be called quasi-political. But, as they
exist in modern! countries generally, they differ from
political societies in the important characteristic that the
goverument of such a quasi-political group cannot inflict
on its members any (mundane) penalty more formidable
than exclusion from religious ceremonials and from
voluntary social relations; whereas the penalties inflicted
by the government of a political society—at any rate if
its political character is fully developed—extend to depriva-
tion of liberty, property, and even life itself. Other groups
again—for example, those constituted by the possession of
a common language and literature—have, as such, no
government at all. The influence exercised on the lives
of individuals by both kinds of relations constitutes a very
_an art rather than a science—the theory of right governmental management
>of national industry, and not the theory of the manner in which industry
; tends to organise itself independently of governmental interference.

1 T mean by ‘“modern” the type of State now prevalent in Western
Europe and America.
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important part of the whole fact of social organisation ;
but I only refer to it here in order to make clear the
distinction above drawn between “ Social Science” or
“Sociology,” which treats of human society generally, and
“Politics,” which treats of political societies regarded in
their political aspect :—.e. as under government. Such a
society, when it has attained a certain degree of civilised
order, and is in settled occupation of a certain portion of
the earth’s surface over which its government exercises
supreme control, we call a State.!

§ 2. The question, however, still remains how far Politics
can be properly or advantageously separated from the general
scieqce of society. To this question J. S. Mill (Logie, Bk. vi.
ch. ix. § 4) appears to give a decidedly negative answer.
He says that there can be no separate science of govern-
ment ; government being the fact which of all others it
most mixed up, both as cause and effect, with the qualities
of the particular people or of the particular age: in treating
of the phenomena of government we have to take account
of “all the circumstances by which the qualities of the
people are influenced.” He holds, accordingly, that «all
questions respecting the tendencies of forms of government
must stand part of the general science of society, not of any
separate branch of it.” Of this general science, as he after-
wards explains (ch. x. § 2), “ the fundamental problem is tc
find the laws according to which any state of society pro-
duces the state which succeeds it and takes its place.” And
the solution of this problem, as he goes on to explain, can
only be advantageously attempted by a method primarily
historical : we must obtain from history empirical laws of
social development, and afterwards endeavour to connect
these, by a process which he calls “inverse deduction,” witk
“ the psychological and ethological laws which govern the
action of circumstances on men and of men on circum-
stances.” In Mill’s view, in short, Theoretical Politics car
only be scientifically studied as one part or application of
the Science or Philosophy of History.

! See Chap. XIV. § 2.
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Now, I agree with Mill in holding that the scientific
study of the structures and functions of the different
governments that have actually existed in human societies
cannot well be pursued in complete separation from the
scientific study of other important elements of the societies
in question: whether the aim of the student is to ascer-
tain the causes of the differences in such governments or
to examine their effects. But I do not think that there
is any fundamental difference, in this respect, between the
study of political relations and the study of economic
relations, or, again, of religion, of art, of science and philo-
sophy, as factors of social life. In each of these cases the
student concentrates his attention on one element of hyman
history which can only be partially separated from other
components of the whole complex fact of social development.
Experience seems to show that this kind of concentration,
and consequent partial separation of historical and socio-
logical study into special branches, is unavoidable in the
division of intellectual labour which the growth of our
knowledge renders necessary in a continually increasing
degree. I think, therefore, that it must be accepted in the
study of Polity no less than in other departments of
History and Social Science: though I quite admit that it
ought never to be carried so far as to make us forget the
influence exercised on government by other social changes
—for instance, by the development of thought, of knowledge,
of morals, of industry.

In any case the study, at once historical and scientific,
of Political Society, and the general science of society of
which this study is a more or less separable element, are
undoubtedly studies of great interest: and it is possible—
perhaps even probable—that when they have reached a
further stage of development they may take the leading
place in any rational and systematic method of answering
the political questions with which we shall be concerned in
the present treatise. At present, however, I do not think
that this is the case.

As has been explained, the primary aim of this book
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is to set forth in a systematic manner the general notions
and principles which we use in ordinary political reasonings.
Now, ordinary political reasonings have some practical
aim in view: to determine whether either the constitution
or the action of government ought to be modified in a
certain proposed manner. Hence the primary aim of our
study must be similarly practical: we must endeavour to
determine what ought to be, so far as the constitution
and action of government are concerned, as distinct from
what is or has been. And in the systematic reasonings by
which we seek to arrive at such practical conclusions I
conceive that the historical study of the forms and functions
of government can at present only occupy a secondary
place.

For, first, it must be observed that History cannot
determine for us the ultimate end and standard of good
and bad, right and wrong, in political institutions ;—whether
we take this to be general happiness, or social wellbeing
defined somehow so as to distinguish it from happiness.
This ultimate end we cannot get from history ; we bring it
with us to the study of history when we judge of the good-
ness or badness of the laws and political institutions which
history shows us.

Secondly, supposing that we are agreed on the ultimate
end to which our political efforts should be directed—and I
think the majority of my readers will probably agree in
taking it to be general happiness—still, the study of past
history appears to me only to a very limited extent useful
in determining our choice of means for the attainment of
the end here and now.

This is partly on account of the inevitable defects of
the study of human history—the difficulty of ascertaining
past events with sufficient fulness and accuracy to enable
us to establish trustworthy generalisations as to their causal
relations. But it is still more due to the very characteristic
which gives the history of civilised mankind its special
interest for the philosopher—uviz. that it is concerned with
that part of the knowable universe in which change most
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distinctly takes the form of progress: so that each age has
its own problems, in the solution of which the assistance
that we can obtain from a study of preceding ages can only
be of a subordinate kind. Even granting that History
scientifically treated may enable us to decide, at least
roughly and approximately, how far particular laws and
institutions have tended to promote human happiness or
social wellbeing in past ages; we cannot hence legitimately
infer, in any direct and cogent way, what structure or
mode of action of government is likely to be most con-
ducive to happiness here and now. This, indeed, the
advocates of what is called the “historical method” have
usually maintained with especial emphasis: they have Jbeen
especially anxious to urge that the value of all political
institutions is “relative,” and that those best adapted to
promote social wellbeing in any given age and country may
be in the highest degree unsuited to different circumstances
and a different stage in the development of human society.
They have, it is true, chiefly urged this “relativity” as
a reason against applying our current political maxims in
judging the events and institutions of the past: but their
arguments seem equally valid against attempts to base
present maxims of policy on inductions from past history.
It may be said, however, that so far as we have ascer-
tained the true laws of development of political societies,
we shall know what government is to be and do in the
fature, no less than what it has been and done in the past.
I grant that a scientific study of political history must, in
virtue of its scientific character, aim at prevision; indeed
it has hardly earned a title to the name of science, until it
can supply some rational forecast of the future. But any
such sociological forecasts—in the present stage of develop-
ment of political science—can only be vague and general,
if they are kept within the limits of caution and sobriety ;
and any guidance that may be derived from such forecasts
for the problems of practical politics must be mainly
negative and limitative, and can hardly amount to positive
direction. It may be useful in preventing us from wasting
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our efforts in the attempt to realise impracticable ideals: it
may show us to some extent, with some degree of prob-
ability, which of the characteristics of our own political
society will increase in importance as the years go on, and
which will decrease: it may thus lay down for us certain
lines within which our choice of governmental institutions
and laws is necessarily restricted : but it can hardly, I con-
ceive, instruct us how to choose within these lines. For
instance, suppose that we know in this way—1I am far from
affirming that we do know—that in the course of one or
two centuries all nations now civilised will have adopted
some form of democracy: this will render it useless to
inquire what kind of aristocracy would be best adapted for
any of these nations, but will not materially assist us in
determining the particular form of democracy most likely
to be conducive to its wellbeing. It would no doubt be
a mistake to disregard such probable forecasts: and they
have, in fact, been kept in view throughout the composition
of the present treatise; and I have considered carefully
how far they may reasonably be held to modify conclusions
otherwise arrived at. I have not, indeed, found that the
extent of this modifying influence has been great: but had
it been greater, it could, I think, only have been of the
limitative' kind above described. Grant that we know all
that the most confident of scientific historians would claim
to know of the irresistible tendencies of social and political
development ; the question still remains, What, within the
limits set by these tendencies, is the best mode of organising
government and directing its action? And the more we
believe in a law of development tending to make the future
specifically unlike the past, the less direct assistance can be
expected from our knowledge of what the structure and
functions of government have been, in determining what
they ought to be.

I do not mean to imply that the student of the Art of
Government can derive no positive assistance at all from
history. Notwithstanding the continual process of change
and development through which political societies pass, the
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fundamental aims and conditions of the work of government
do not change so quickly and completely from age to age
that we can learn nothing as to the right methods of working
from the action of states and statesmen in the past. And
the same may be said of the qualities of human intellect
and feeling, on which the determination of the appropriate
structure of government will properly depend. It would
therefore be rash to affirm that suggestions of practical
value may not be derived, in particular cases, from the
study of problems analogous to our own which have been
dealt with by statesmen in other ages and countries. Byt
it will, I think, be generally admitted, with regard to all
but very recent history, that any practical inferences fhat
may be drawn from such a study must generally be of a
very indirect and uncertain kind :—that we can never safely
reason “ Because such a law, such a form or institution of
government, such a measure or line of policy, was suitable
in Greece or Rome or any mediseval country, or even in
any European state of the sixteenth, seventeenth, or
eighteenth century, therefore it would be suitable here
and now.”

The case is different when we turn to the recent history
of States on a level in civilisation with our own. Here,
no doubt, we find that statesmen and thinkers are often
grappling with practical problems closely similar in their
nature and conditions to those with which we have to deal.
Still, even these modern facts, for a student of the general
principles and method of practical politics, appear to be
chiefly valuable in the way of suggestion, or as a test of
results otherwise obtained ; the particular instances afforded
of success or failure of certain political institutions or modes
of governmental action being rarely in themselves sufficient
to justify confident general inductions as to the expediency
of adopting such institutions or modes of action in modern
states. It is rather when we pass from the general theory
to a particular application of it, that the study of these
analogous cases, if conducted with a due regard to differences
as well as resemblances, becomes of great importance.




1 SCOPE AND METHOD OF POLITICS 11

§ 3. On the whole, then, I think that, for the purpose
of general political reasoning that has a practical aim,
induction from the political experiences which history
records can only be employed in a secondary way.!
But if this be so, by what other rational method can
we deal with the questions of Practical Politics? The
method commonly adopted in political reasoning that
appeals to general principles is the following: we assume
certain general characteristics of social man—characteristics
belonging not to mankind universally, but to civilised man
in the most advanced stage of his development: and we
consider what laws and institutions are likely to conduce
mogt to the welfare of an aggregate of such beings living
in social relations. The present work is an attempt to
render this method more systematic and precise: the
practical principles defined and applied in it are accord-
ingly based on certain general assumptions as to human
motives and tendencies, which are derived primarily from
the ordinary experience of civilised life, though they find
adequate confirmation in the facts of the current and
recent history of our own and other civilised countries.
These propositions, it should be observed, are not put
forward as exactly or universally true, even of contemporary
civilised man; but only as sufficiently near the truth for
practical purposes. As instances of these fundamental
assumptions, I may give what Bentham? lays down as
“ propositions upon which the good of Equality is founded,”
viz. that, generally speaking, “ each portion of wealth has as
corresponding to it a portion "—or, more exactly, a “ certain

1 Such, I may observe, is the method actually employed, not only by Ben-
tham and James Mill, but even by J. S. Mill, in his treatise on Representative
Government—notwithstanding the views expressed in his Logic of the Moral
Sciences to which I have above referred. I have no right to suggest that Mill
had consciously abandoned the general conception of the relation of Politics
to History which we find in his Logic : but when he came to treat with a view
to practical conclusions the question of the best form of Government, he cer-
tainly dealt with it by a method not primarily historical : a method in which
history seems to be only used either to confirm practical conclusions otherwise
arrived at, or to suggest the limits of their applicability.

2 Principles of the Civil Code, Part i. ch. vi,
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chance "—of happiness: that “of two individual&;, with
equal fortunes, he that has the most wealth has the greatest
chance of happiness”; but that “the excess in happiness
of the richer will not be so great as the excess of his
wealth.” Of these propositions the last, as Bentham says,
i8 not likely to be disputed: but the first two, if universally
stated, any one with any wide experience of human beings
will probably be disposed to contradict; it is easy to find
both persons to whom it has manifestly been a misfortune
to have been made suddenly richer, and persons who have
not appreciably lost happiness by having become suddenly
poorer. But it remains true that—other things being
equal—an overwhelming majority of sensible and reagon-
able persons would always prefer a larger income to a
smaller, both for themselves and for those whom they
desire to benefit, and all that Bentham is concerned to
maintain—all that he requires to assume for the establish-
ment of general rules of legislation—is that this great
majority of sensible persons would be right in the great
majqrity of cases.

As another of these fundamental assumptions, let us take
a proposition of J. S. Mill’s! viz that “each person is the
only safe guardian of his own rights and interests.” This
proposition, of course, is only intended by Mill to apply to
sane adults—and, to avoid controversy, I will for the pre-
sent suppose (what, I hardly need say, is not Mill’s view)
that it is only applicable to adult males: since it is mnot
clear that the common sense of mankind considers women .
generally to be the safest guardians of their own pecuniary
interests. Even among male adults it is not difficult to
find instances of persons not insane, who are so recklessly
passionate or self-indulgent, or so easily deluded, that a
wise parent or friend would prefer to place any gift or
bequest intended for their benefit in the hands of trustees.
Still it remains broadly and generally true that this pro-
position is, as Mill says, an “ elementary maxim of prudence ”
on which men commonly act without hesitation in their

1 Representative Government, ch. iii.
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private affairs: and it is primarily on this ground of
common experience that he maintains the validity of this
maxim as a principle for the construction of the “ideally
best polity ”; though he appeals for confirmation to the
specifically political experience which the history of op-
pressed classes in different ages and countries abundantly
furnishes.

These and other fundamental assumptions of deductive
politics we shall have to discuss more fully in subsequent
chapters: in which I shall consider carefully the limitations
and exceptions to which they ought to be taken as subject.
Here I will only say that, while it is a grave and not
un~ommon error to treat generalisations as to human
conduct which are only approximately true as if they were
universally and absolutely true, it is a no less serious mis-
take—and perhaps it is at the present time the more
prevalent and dangerous mistake—to throw a rule aside as
valueless, or treat it as having only a vague and indefinite
validity, because we find it subject to important limitations
and exceptions. Whereas the truth is, that in most cases
our knowledge, in any real and important sense, of a general
truth relating to human action and its motives and effects,
develops along with our knowledge of its limitations
and exceptions: until we have a definite and clear appre-
hension of the latter, we cannot have a firm grasp of the
former. This will, I think, be abundantly illustrated in
the exposition of political principles that follows: I have
said enough for the present to illustrate the general nature,
and to give a prima facie justification, of the method which
I shall be mainly engaged in developing. For myself,
while I regard this method as useful and even indispen-
sable, I quite admit the importance of bearing constantly in
mind its inevitable limitations and imperfections. It must
never be forgotten that no particular nation is composed of
individuals having only the few simple and general char-
acteristics which are all we can include in our conception
of the civilised man to whom our abstract political reason-
ing relates. An actual nation consists of persons of whom
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the predominant number have, besides the general char-
acteristics just mentioned, a certain vaguely defined complex
of particular characteristics which we call the “national
character” of Englishmen, Frenchmen, etc.; among which
sentiments and habits of thought and action, formed by
the previous history of the nation, must always occupy a
prominent place: and a consideration of these particular
characteristics may properly modify to an important ex-
tent the conclusions arrived at by our general reasoning.
Thus I may conclude, from the point of view of abstract
theory, that by taking twelve plain men and shutting therp
up in a room till they are unanimous, I am likely to get
but a blunt and clumsy instrument for the administratjon
of criminal justice: but this defect may be more than com-
pensated by the peculiar confidence placed in this instrument
by a people whom the unbroken tradition of centuries has
taught to regard trial by jury as the “palladium of its
liberties.” So again, no one constructing a legislative organ,
composed of two chambers, for a newly-founded community
of modern civilised men, would be likely to propose that
membership of the second or revising chamber should be
handed down from father to son, like a piece of private
property: but, in a country that has long been led by
a hereditary aristocracy, a chamber so appointed may have
a valuable power of resistance to dangerous popular impulses
which it may be difficult to obtain by any other mode of
appointment.

These are questions which we shall afterwards have to
discuss: I only refer to them now by way of illustration ;
and in order to warn the reader that, in my opinion, no
questions of this kind—regarded as practical problems pre-
sented for solution to a particular nation at a particular
time—can be absolutely and finally determined by the
method which I shall try to work out in subsequent
chapters. At the same time, this general treatment of
the subject cannot fail, in my opinion, to be useful, provided
that we are not misled into regarding it as complete
and final; -useful, not merely as a preparatory exercise,
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but because considerations of the general kind with which
we shall be concerned must always form an important part
of the discussion of any question of practical politics, though
they have to be combined with—and to a varying extent
overruled by—considerations of a more special kind.!

§ 4. The study of Politics, then, as I shall treat it, is
concerned primarily with constructing, on the basis of
certain psychological premises, the system of relations
which ought to be established among the persons governing,
and between them and the governed, in a society composed
of civilised men, as we know them. I shall refer not unfre-
quently to actual laws and political institutions: but chiefly
by way of illustration, or to give concrete particularity to
conclusions which would otherwise remain general and
vague. The inquiry has two main divisions, (1) one relat-
ing to the Work or Functions of Government, and (2) the
other to its Structure or Constitution: along with the
latter I have thought it convenient to include the general
inquiry into the relations, moral as well as legal, that ought
to exist between government and the governed, besides such
relations as are already defined in the determination of
governmental functions; and also an inquiry into the
relation of the State to voluntary associations of political
importance. In deciding which of the two main divisions
is to be taken first, we seem at first sight to be in a
dilemma. On the one hand it may be fairly said that
the first, in logical order of discussion, ought clearly to
precede the second; for in investigating the best constitu-

1 The least reflection will show that in ordinary political discussions
reference is continually made to propositions laid down as true of civilised
man generally, not merely of the English species of civilised man. Why is
strong resistance made to legislation interfering with freedom of contract?
Because it is thought that men in general are likely to know their own
interest better than any government can know it for them ; or that they are
likely to gain more in vigour of intellect and character by being left to
manage their own affairs than they are likely to lose materially through
foolish contracts. Why is it thought expedient to increase the number of
peasant proprietors? Because it is thought that men in general will labour
more energetically if they receive the whole advantage resulting from their
labour. And, similarly, in other cases of current interest,
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tion we are considering the fitness of Government as an
instrument to do a particular work: and in such a con-
sideration we ought to get as clear an idea as possible of
the work that has to be done before we proceed to consider
how the instrument ought to be constituted. On the other
hand it may be urged with no less plausibility that in the
matter of government, as in private affairs, we cannot
decide what it is prudent to attempt till we know what
means we have at our disposal for effecting our ends. And
in truth neither department of the subject can be entirely
left out of view in studying the other. But on the whole
it seems the best solution of the difficulty to begin ‘by
considering what government ought to do; bearing in mind
that—so far as our conclusions on this point go beyond our
experience of what governments actually have done—they
must not be regarded as final until we have considered
the prospect of obtaining a government qualified to
carry out the work which we have judged to be desirable
if possible. I propose, therefore, to begin by consider-
ing the Work of Government. Here, again, doubt may be
raised as to whether we should consider first Internal or
External Functions—i.e. the action of government on the
members of the community governed, or its action in
relation to other communities and individuals. It is un-
deniable that, in early periods of human history, the most
pressing need of government is created by war, and that, in
many cases, a predominant influence has been exercised on
its development by this need. Still, in the consideration of
civilised polity, it would seem that the Internal Functions
of Government should properly occupy our attention first,
as being more essentially implied in our general notion of
political society ; since we can conceive—indeed many have
looked forward to—the union of the human race under one
“ parliament of man ”; or, again, we can conceive a political
society so much separated from others by physical barriers
as to have no external relations of much importance.
Further, it should be observed that the External Action
of Government usually involves Internal Action,—often of
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a very important kind, Thus, though the primary object
for which an army is raised is usually to fight a foreign
enemy, still, in the work of raising and disciplining such an
army in modern states, an important and peculiar exercise
of governmental functions in relation to the governed is
normally required.

I shall begin, then, with the Internal Functions of
Government. Here the establishment and administration of
Law is admittedly the most important : and to this accord-
ingly our attention will be first directed. Hume indeed
asserts, in a well-known essay, that “ we are to look upon all
the vast apparatus of our government as having ultimately
no other object or purpose but the distribution of justice,
or, in other words, the support of the twelve judges. XKings
and parliaments, fleets and armies, officers of the court and
revenue, ambassadors, ministers and privy-councillors, are
all subordinate in their end to this part of administration.”?
There is some exaggeration in this statement ;—since (e.g.)
the objection that a French province has to being conquered
and annexed by Germany is not due mainly to a fear of a
bad administration of justice by German judges, but more
to the national sentiment which makes it desire to remain
a part of the French state. Still Hume’s view is so far
true as to make it proper for us, in considering the work
that government has to do, to direct our attention first to
the establishment and administration of a good system of
Law. But before we proceed to the consideration of what
Law and Government ought to be, it is desirable to under-
take a preliminary inquiry into the characteristics that are
essentially implied in the commonly received notions of
Government and Law. To this we will proceed in the next
chapter.

! Hume, Moral, Political, and Literary Essays, Part I, Essay V.



CHAPTER II
THE FUNDAMENTAL CONCEPTIONS OF POLITICS

§ 1. AN eminent writer,' who treats of the “Logic of Politics,”
distinguishes a “ preliminary branch” of the science of
Politics, which he regards as an essential preparation for a
practical no less than for a purely theoretical study of the
subject, though it does not itself include an answer to any
practical questions. This preliminary study, he explains,
deals with the structure and functions of government not as
they ought to be, but as they must be; that is, it teaches
what is essentially involved in the idea of political govern-
ment, and explains the necessary instruments and methods
of government—Ilaws and their sanctions, executive com-
mands and judicial decisions, the establishment of rights and
obligations, etc. Its aim is to make clear by discussion and
definition these and other general notions that enter into our
complex conception of political society; but it does not
inquire into the operation and tendency of any particular
kinds of laws or executive commands, or of any particular
organisation of the judicature or other governmental in-
stitutions ; nor does it urge the preference of any one law
or institution to any other. “It explains the meaning of
monarchy, aristocracy, democracy, but does not teach which is
the best form. It shows what is the nature of punishment,
but does not say which punishments are the most efficacious.
It explains the nature of a dependency, without arguing the
question—should colonies have a separate government ? ”
1 Mr. Bain, in his Logic ; /nduction, ch. viii.
18
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W

I agree with Mr. Bain in recognising the value of the
study thus marked off as preliminary.! To obtain clear and
precise definitions of leading terms is an important, and not
altogether easy, achievement in all departments of scientific
inquiry : but it is specially important in our present subject.
But in most cases it seems to me most convenient, in such
a treatise as the present, not to separate our discussion of
the meaning of essential terms from our discussion of the
practical questions in which the terms are used. I therefore
propose, generally, to defer examining the definitions of such
teyms as “ property ” and “ contract ” till we come to consider
what rights of property and of contract should be maintained
in aswell-ordered society : and similarly I shall not attempt
to deal with the difficulties of determining precisely the
separation between “ legislative ” and “executive ” functions,
until we are about to inquire how the organs exercising
these functions should be constituted. But some preliminary
discussion of the fundamental conceptions “ Government,”
“Law,” “Right,” “Obligation” is almost indispensable,
before we begin to consider the general principles on which
government ought to act in establishing and maintaining
legal rights among the governed, and compelling the
performance of their legal obligations: and in the course of
this discussion a provisional view of the characteristics and
relations of the leading internal functions of government
will naturally be given.

§ 2. First, for clearness, we will confine our attention to
the political conditions of an orderly modern state. Here
reflection shows us that the notions of Government and
Law are closely connected. The essential characteristic of
Government, as we commonly conceive it, is that it gives
commands, general and particular, to members of the com-
munity governed :—meaning by a “command ” a direction

! This preliminary branch, if worked out in complete separation from the
practical inquiries from which Mr. Bain distinguishes it, might be called
“Formal” as contrasted with “Material ” Politics ; it would include, as a
portion, the study of general jurisprudence, as now commonly distinguished
from the theory of legislation.
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to do, or abstain from doing, a certain act or class of
acts, combined with an announcement, express or tacit, of
some penalty to be inflicted on those who do not conform to
such direction. A subordinate organ of Government is one
whose power of issuing such commands is limited by the
commands of a superior organ: a Supreme Government is
one that is not so limited. On the other hand, the essential
characteristic of the Laws of any community is that they
are general directions as to the conduct of members of the
community, for disobedience to which a penalty' of some
kind will normally be inflicted by the authority of Govern-
ment. This penalty is by no means the only motive
which prompts ordinary citizens to obey the laws; ner is
it necessarily the chief motive; but it is—or is believed to
be—generally indispensable as an inducement to secure
adequate conformity to the law. In order, then, to the
complete establishment of any proposed law in a community,
it is necessary not only that the law should be definitely
determined and declared, but also that an adequate penalty
should be actually inflicted on any person who transgresses
it, whenever, after impartial investigation, the fact of the
transgression and the degree of its gravity have been duly
ascertained. Now it isclear that the functions (1) of laying
down the law, and (2) of investigating and deciding cases of
alleged infringement, may be separated from each other; and
also (3) from the actual infliction of the penalty and the
performance of whatever other acts are required for the
effectual execution of the laws—such as the organisation
and direction of the military force of the community to
crush any open resistance to its government. These three

! The word ‘‘penalty” must be here understood in a wide sense : since
the penalty may consist only in the enforced payment of damages to a
private individual injured by the violation of the rule; or may be merely
negative, and consist in the withdrawal from the law-breaker of some
governmental protection of his interests to which he would otherwise have
been entitled. In the case, again, of servants of Government, the penalty
may be merely reprimand or dismissal. Finally, as we shall see, the penalty
ordinarily incurred by subordinate legislative bodies for illegal law-making
is merely the annoyance of finding their laws or bye-laws declared invalid.
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functions, then, are those primarily distinguished as “ legis-

lative,” “ judicial,” and “ executive.”

In a subsequent chapter we shall see reasons for assign-
ing these functions, in a great measure, to separate organs
respectively : and we shall have to consider how to deal with
any disagreement and conflict that may arise among these
organs. But for the present,when we are considering the work
that has to be done rather than the method of doing it, we may
assume generally that the different organs of government—
legislative, executive, and judicial, superior and subordinate,
central and local—will all co-operate harmoniously : so that
we may speak of any or all briefly as “ the government.”

JWe may say, then, that in the modern state the notion
of Law—in the sense in which we are now concerned with it
—involves the notion of Government, and vice versa. But this
mutual implication of the two notions has only been reached
slowly and gradually in the development of political society.
Historically, Law first appears in the form of Custom
existing from time immemorial, and conceived by rulers and
riled to be equally binding on both,—obedience to it being
mainly caused by habit, and by fear of general disapproval
and its consequences, rather than by any special fear of
governmental penalties. And for a long time after the
intervention of government to enforce law has become
regular and fundamentally important, the greater part of
the changes actually made in law are not made in the way
of express and conscious legislation. In consequence of this,
it would be a mistake to suppose that the whole body of
laws in force, even in any modern State, has actually been
laid down by a legislative organ recognised as such. In
some countries, indeed, where Law has been codified, this
would be formally true ; but in a great measure only formally,
as the substance of a new code usually consists, in the main,
of laws previously in force. But in such a country as
England the supposition would not be even formally true.
For a great part of our Law consists of old customary rules
modified and added to by the decisions of judges; who
either (1) while professedly interpreting pre-existing rules,




22 ELEMENTS OF POLITICS CHAP.
have extended, restricted, or in some way further defined
them ; or (2) have overruled them in accordance with what
they regarded as higher principles of justice or equity.! And
it is to be noted that this conception of a higher law valid
independently of human legislation, lingered till a very late
stage of our civilisation. Thus we find that Blackstone,
while defining Law as “ a rule of civil conduct prescribed by
the supreme power in a state,” still recognises a ‘ Law of
Nature ” which claims our obedience without being so
prescribed, and is indeed “superior in obligation to any
other ” law, In virtue of this Law of Nature, Blackstog‘e
declares, men have “ natural rights, such as life and liberty,”
which “receive no additional strength when declared by the
municipal laws to be inviolable ”; which “ no human legisla-
ture has power to abridge or destroy, unless the owner shall
himself commit some act that amounts to a forfeiture.”
Such language was by no means peculiar to Blackstone; a
doctrine of this kind was prevalent among jurists of the
eighteenth century. But it is now, on the whole, antiquated :
and, indeed, it seems to involve a grave and dangerous con-
fusion between (1) Law as it is, here and now, in any given
community, and (2) Law as it ought to be, the ideal by
which Positive Law ought to be judged and, if possible,
rectified. Such an ideal, if it is a true ideal, must, of course,
coincide with or be based upon “ those eternal and immutable
laws of good and evil, to which the Creator Himself conforms,
and which He has enabled human reason to discover,”—
which Blackstone calls “Law of Nature,”—so far as any
such eternal principles are held to be discoverable. But it
would be a serious error for any individual Englishman to
suppose that this ideal, as conceived by him, was actually
established as law in England at the present day, so far as
it diverges from the laws laid down by Parliament, or defined
by a series of judicial decisions: and any language which
encourages a man to claim, as valid here and now, rights not

! The principles have often actually been derived from some foreign
system of law, but their application has been justified not by their source,
but by their intrinsic superiority.
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secured by the actually established law of his country, is
dangerously revolutionary.

Is then—it may be asked—the power of government
to introduce new laws theoretically unlimited in a modern
state ? The answer to this question requires careful con-
sideration.  First, we have to observe that Law, in the
political sense in which we are now concerned with it
—the law of a state,—is only one species of a genus.
In a wider sense the term “law” may be properly applied
to any general rule which directs persons to do or
abstain from doing a class of acts, and for disobedience
to ' which some penalty may reasonably be expected by
the yersons disobeying. Thus when we speak of the “laws
of health” we mean a set of rules of conduct, the breach
of which is held to entail an appreciably increased chance
of disease. So again, the rules of morality, regarded as
the expression of God’s will, are, by all who believe in a
moral government of the world, properly conceived as the
“Law of God.” It is to be observed, however, that—since
there are usually considerable variations of moral opinion
and sentiments within the limits of the same modern com-
munity—the true or Divine Code of morality, as conceived
by any reflective individual, may diverge importantly from
the body of rules supported by the prevalent opinion of his
community at any given time,—which for distinction sake
may be called the “ Positive morality ” of the community.
Both Positive morality, and Ideal morality as conceived by
any individual may come into conflict with the law of the
state: it is a familiar experience that a law actually in
force is condemned as unjust and oppressive or otherwise
immoral by a minority of members of the community ;
and even when the opinion of this minority becomes the
prevalent opinion, the law does not therefore at once cease
to exist—though, in a state under popular government, its
days are then numbered. When such conflict occurs, it is
in most cases admittedly the moral duty of an individual
to obey the laws of his state even when they are bad, and
when, if he had supreme legislative power, it would be his
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moral duty to alter them : at the same time it is also gener-
ally recognised that Positive Law may sometimes command
what morality and religion forbid, and that in such cases
‘there is a moral obligation to disobey the law. Conse-
quently—as a modern government has only a very limited
power of modifying the moral opinions of the governed—
its legislative power finds in positive morality two kinds of
limits, one more completely effectual, but wider and less
practically operative, the other narrower but more elastic.
That is, there are among the conceivable commands of
government some which would certainly be disobeyed so
widely that they could not be enforced ; while there are
others which would probably be obeyed by the bulk of the
community, so long as they were not revoked, but would be
so strongly disapproved that government would have a power-
ful inducement to revoke them. The former limit may be
assumed to exist in every political society ; but it is usually
impossible to determine exactly where it lies, since govern-
ment is ordinarily restrained from approaching it by its
desire to avoid popular disapproval of the less intense kind :
though the effectiveness of this narrower and more elastic
limit varies very much in degree, with differences in the forms
of government and in the extent to which active political
interests are developed among the members of the society.

The power of government, then, in a modern state is
limited not only by its own morality—or by the law of God,
so far as it itself recognises principles of religious duty,—
but by the prevalent moral opinion of the community;
especially by opinions, resting on custom and habit, as to the
proper nature and limits of governmental coercion. But
can we ever properly say that the power of government is
limited by Positive Law ?

This question has been answered in the negative by
leading English publicists:! and, as we shall see, there is
usually some sense in which the negative answer is true;
but it is sometimes a very peculiar sense, requiring to be
carefully explained and limited.

1 See especially Austin’s Jurisprudence, vol. i. ch. vi.
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At first sight it may seem that a supreme government
cannot be subject to strictly legal restraints; since the
effectual restraint of law lies in the fear of some penalty
which government will inflict, and no supreme government
can be alarmed by the dread of its own penalties. And
this is obviously true in the case of simple monarchy, or
any form of government where the supreme rulers have a
lifelong tenure. So far as such rulers are actually re-
strained by constitutional rules—commonly regarded as
laws—which purport to limit their legislative or other
powers, it is not a fear of strictly legal penalties that
restrains them; it is rather a fear of disobedience and
resigtance rendered peculiarly formidable by the fact that
the moral sentiment of Order and Law-observance—which
ordinarily co-operates with the fear of legal penalties in
producing obedience to government—will be at least partly
on the side of those who disobey and resist a government
that is breaking recognised ‘constitutional rules.

. If, however, supreme rulers only hold power for a limited
time, it is quite conceivable that, when they have laid down
their power, they may suffer strictly legal punishment,
inflicted by their successors, for unconstitutional legislation.
But though this is conceivable, I know no modern con-
stitution which provides for this kind of punishment of
persons invested with legislative power who have made
unconstitutional laws. In fact, so long as the legislative
and executive organs of a supreme government co-operate
harmoniously, and the judicial organ applies unquestioningly
the law laid down by the legislature, the restraint placed
on governmental action by constitutional rules alone—apart
from prevalent opinion, which may in a particular case be
opposed to some constitutional rule—is nowhere greater than
the corresponding restraint in the case of simple monarchy :
and it may easily be in practice less, since a popularly elected
organ of government, receiving the manifest support of the
majority that elected it, is not unlikely to be bolder than a
monarch in defying a constitutional restraint.

The case is different in such a constitution as that of
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the United States of North America; where the judicial
organ, being separate from the legislature and independently
constituted, has normally the function of deciding whether
the laws made by the latter are consistent with the funda-
mental laws of the constitution. No one doubts that in
this case the legislature is under strictly legal restraints. It
is true that the legislators have no other penalty to fear—
beyond the censure of public opinion—except the annoy-
ance caused by wasted labour. But this is ordinarily the
only judicial penalty inflicted on subordinate bodies to
which a closely limited legislative power has been granted
by a superior legislature: thus in England a railway com-
pany ! is judicially restrained from making bye-laws begond
the limits of its authority, only by the fear that such bye-
laws will be declared invalid by the judges if any attempt
be made to enforce them. If then, in such a constitution
as that of the United States, there were any fundamental
laws laid down as unalterable, it could not be denied that
the highest legislative organ in such a constitution was
under strictly legal restraints,—so long, at least, as the
independence of the Supreme Court of Judicature was
maintained. But in fact no modern state has such a
constitution: every modern constitution contains some
provision for altering it, from which no rule that it
contains is exempted. For instance, in the constitution
of the United States a provision for alteration, extending
to all the clauses that circumscribe the legislative power
of Congress, is made as follows :—

“The Congress, whenever two-thirds of both Houses
shall deem it necessary, shall propose amendments to this
constitution, or, on the application of the Legislatures of
two-thirds of the several States, shall call a convention
proposing amendments, which in either case shall be valid
to all intents and purposes, as a part of this constitution,
when ratified by the Legislatures of three-fourths of the
several States, or by conventions in three-fourths thereof, as

! The bye-laws of an English railway company have to be approved by the
Board of Trade: but the restraint thusexercisedis notstrictlya judicialrestraint.
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the one or the other mode of ratification may be proposed
by the Congress.”

Here, then, a fresh ground is afforded for those who argue
that a supreme government cannot be subject to legal
restraint ; and this ground is actually taken by Austin and
others. They admit that in the United States the legisla-
tive power of Congress is strictly limited by law—that
(e.9.) Congress is legally restrained from making an “ ex post
Sacto law” by a clause in the constitution forbidding it.
But, they argue, the complex body consisting of Congress
and the Legislatures of three-fourths of the separate states '
——prov1ded these Legislatures are all agreed—is not similarly
limited. This complex body can constitutionally rescind
the clauses prohibiting ex post facto laws, and every other
clause of the constitution, and make, or authorise the
making of, any law that it pleases: its power is therefore
legally unlimited. There can be no doubt that this con-
tention is true: the only question can be whether this
complex body is properly called the “sovereign ” or “ supreme
government ” of the United States, Congress being only
allowed the title of a subordinate legislature. We need
not decide a merely verbal issue: but it is important to note
that, if the word “government” is so used, it is used in a
sense materially different from its ordinary meaning. For
ordinarily we conceive an organ of government to exercise its
functions regularly, at comparatively short intervals: for
instance, while historians regard the English House of
Commons as an organ of government in England during
the later Middle Ages, they do not commonly treat the
States-General in France as an organ of government during
the same period, because it only came into existence irregu-
larly, at intervals of several years. But similarly, the
complex body that has unlimited legislative power in the
United States does not act at all for long periods; during a
period of more than sixty years, from 25th September

11 omit the complication introduced by the alternative method of
summoning conventions ; since it is in the power of Congress not to adopt
this method.
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1804 to 1st February 1865, this unlimited sovereign of
the United States remained completely inactive. Surely
it strains language to say that during these sixty years
citizens of the United States “habitually obeyed” this
inert composite entity ?

If it be replied that this complex body possessed power
legally unlimited during the period above mentioned, though
it did not exercise it, the answer again must be that the
statement is true in a sense, but misleading if made
without qualification. It is true that it might without
illegality have altered every rule in the constitution: but
the statement ignores the fact that it was the legally
determined structure of the body in question—the diffjculty
of bringing about the required majority of two-thirds in
both Houses of Congress, and the required agreement of the
prescribed number of legislatures—which practically pre-
vented action of this or any other kind. It seems truer to
say that in this and similar cases there is an actual organ
of government whose commands are habitually obeyed, and
a possible organ of government whose power is legally
unlimited : but that the two do not coincide, and that the
latter may at any given time be incapable of coming into
operation at all, owing to the balanced state of opinion.

In the case of England the difficulties just explained
do not arise: since the ordinary process of legislation
is also the process by which the Constitution is changed.
We can say with indisputable truth that there are no legal
limits to the authority of Parliament in England:! in
endeavouring to ascertain what the law of England
is, we never ask what Parliament has authority to do,
but only what it has done. But a new difficulty arises

1 It may be observed that the legal view of the omnipotence of Parlia-
ment, now generally accepted, was not completely reached till a compara-
tively late period of English history : even so late as the eighteenth century
we find—not merely in the vague generalities of the writers of law-books,
but even in the more particular dicta of judges—the recognition of legal
principles limiting the legislative power of Parliament. Thus Holt affirms
that ‘‘if an Act of Parliament should ordain that the same person should be
party and judge, it would be a void Act of Parliament.”
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in communities like our own as regards the attribution of
sovereignty or supreme power. Are we to say that in
England sovereignty is to be attributed to the complex
body formed by (1) the Monarch, (2) the House of Lords,
and (3) the House of Commons, or ought we to substitute
for the third element of the sovereign the constittencies
which choose the House of Commons?! On the one hand,
the constituencies in England certainly cannot make laws,
nor have they a constitutional right to invalidate laws
made by Parliament. No private Englishman will suffer
any, legal penalty for disobeying a resolution passed by the
most decisive majority of the electorate; and no law-court
would admit such a resolution as a valid excuse for disobey-
ing a law laid down by Parliament. On the other hand, it
may be plausibly maintained that by the power of dismissal
when election time comes round the constituencies can keep
their representatives in “ habitual obedience.” ?

These and other difficulties I shall discuss in subse-
quent chapters; ® but this preliminary discussion has seemed
necessary to explain why, while I adopt substantially
Austin’s conception of the relation of Law to Government, as
applied to the civil law of a modern political community in
its latest stage, I prefer in stating it to avoid the difficulties
of Austin’s notion of sovereignty. The question “where
supreme power ultimately resides” is one that it is most
important to ask with regard to any political society : but
it is a question to which, in my opinion, any simple general
answer is liable to be misleading, and the discussion of it in
the form appropriate to the present treatise will come more
fitly after we have considered in detail the proper constitu-
tion of the different organs of Government.

In the first part of our inquiry, then, which relates to

! A similar question of course arises in the case of the United States—or
any state with a constituent body distinct from the ordinary legislature—as
regards the action of the ordinary legislatures, within the limits fixed by the
constitution.

2 Austin’s statements on this point appear to me hopelessly confused and
inconsistent. See Appendix A,

3 See Chap. XXVII., and especially Chap. XXXI.
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the work of government, it will be enough to assume that
the society with which we are concerned includes one or
more persons or bodies, who, so far as they agree, possess
legislative power circumscribed by no definite limits; and so
may be taken to constitute a supreme legislative organ,
whose general rules, defining the rights and obligations of
private members of the community, will be habitually obeyed
by the bulk of the community. I shall assume that any
transgressor of these rules, ascertained to be such by the
judicature, will be punished by the executive government,
which will be able to bring overwhelming force to crush
any openly recalcitrant member. I shall assume that these
organs co-operate harmoniously, keeping each to his proper
sphere, so that we may habitually speak of them as one
Government. And, finally, I shall assume that the Laws
with which we are concerned in our theory of legislation
are rules which, if they have not actually emanated from
the resolutions of the supreme government, may at any rate
be regarded as having its approval, being maintained by
penalties inflicted by its authority. It is the connection
of Law with Government on the one hand and Penalty on
the other on which it appears to me important to lay stress
—understanding the connection in either case to be taken
as normal, and approximately universal in a well-ordered
community, not as absolutely universal.!

§ 3. In the preceding discussion I have spoken of law
as determining the (legal) rights and obligations of private
members of the community. The terms used in this defini-
tion, though sufficiently familiar, require some further ex-
planation in order to make their import as clear as possible.

Let us begin by considering the term “legal obligation.”
By this we express the relation of a general rule or
command, enforced by the authority of government, to the
member or members of the community whose civil conduct
it is intended to control. The law is conceived as exercising

1 See Chap. XIII. I may repeat that the word ‘‘ Penalty ” is to be under-
stood in a wide sense, to include negative as well as positive penalties, and
‘“ damages ” as well as punishment proper.
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a certain constraint on the will of such person or persons;
and it is this constraint that the term “obligation” ex-
presses. A similar constraint is exercised in the case of
“moral obligations” by the conscience of the individual
who lies under the obligation, and the moral opinion of the
community of which he is a member.!

It is not quite so easy to see what is meant by the
term “legal right ”;? and perhaps the most convenient way
of making this clear is to examine the relation of Rights to
Obligations according to the ordinary use of both terms.
A little reflection will show that we cannot conceive Rights of
any one individual without corresponding Obligations imposed
on others. Thus A’s right of property in any material thing
necessarily implies obligations imposed on B, C, D, ete, to
abstain from interfering with 4’s use of the thing: similarly
any right to services that 4 may have in consequence of a
contract implies that the other party to the contract is under
an obligation to render the services: so again, if a child
has a right to education, some one is under an obligation to
educate it. It is not, however, similarly clear that the
imposition of Obligations on one or more individuals always
involves the granting of Rights to other persons. Consider
(e.g.) the legal obligation on Englishmen to abstain from
suicide, vagrancy, or keeping gambling-houses: there do not
appear to be in these cases—as in those just considered—
any definite Rights belonging to assignable individuals
which are violated if the obligations are not fulfilled. Still,
when we reflect on the interest that the community at large
has in the observance of the laws in question, it does not
seem strained to say that the community has a right to
their observance.

1 The distinction—and possible divergence in particulars—between what
any individual believes to be moral truth, and the moral opinion of his
society, must always be borne in mind.

2 The difficulty of defining “‘a right” is increased by the fact that while
we recognise in ordinary discourse that there are moral as well as legal rights,
and that the two kinds of rights are not always coincident, we still frequently
speak of ‘‘rights” without clearly distinguishing which of the two we mean.
At present I am concerned with legal rights; but the definition that I pro-
pose to give may easily be applied, mutatis mutandis, to moral rights.
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Comparing these cases, I arrive at the conclusion that “a
right ” is really an obligation regarded from a different point
of view : 4.e. regarded in relation to the person to whom the
obligation is intended to be useful. In the case of such
rights as the right of property, the rule which binds or
obliges the members of the community to abstain from inter-
fering with the owner’s use of the appropriated thing has at
the same time the effect of securing or protecting the owner’s
freedom of action in respect of the thing in question: and
hence some thinkers have conceived a “Right” as being
essentially “secured or protected liberty.” But there are
other cases to which this definition clearly would not apply :
e.g. when a child is said to have a “ right to education ” ghere
is no liberty secured to the child, but merely an obligation
imposed on other persons of rendering it certain positive
services.!

Accordingly, in forming a definite conception of any
right, it is indispensable to ascertain the obligation implied
in it, and the persons on whom this obligation is thrown.
For instance, in speaking of rules determining the rights of
private members of the community, we may imply either
obligations imposed on private persons, or obligations im-
posed on members of the Government. The distinction
thus drawn is important in separating the discussion of
the work that Government has to do from the discussion
of the methods and instruments by which the work should
be done. It will be somewhat further developed in the
next chapter.

1 Some writers hold that a legal right implies that the person who is
said to have the right must be able to obtain, by a legal process, redress or
punishment for any violation of his right. I agree that such redress or
punishment must be somehow obtainable—otherwise the rule professing to
determine the right would not deserve the name of a law : but it does not
seem to me necessary that the individual whose right is violated should
himself have the right of suing or prosecuting the violator: it seems to me
better to regard this latter as a secondary and additional right, which is
ordinarily given for the better security of the first, but may in some cases
be withheld. Thus I should say that a destitute pauper had a legal right to
relief in England, because the poor-law officials are liable to punishment if
they refuse him relief, though the pauper himself cannot sue or prosecute them.



CHAPTER III
THE GENERAL PRINCIPLES OF LEGISLATION

§ 1. IN the preceding chapter we have been concerned
with the general conception of Law, in the strict political
sense,—the “law of the land,” which judges and magistrates
are appointed to administer and enforce ; as distinct from
other kinds of recognised rules of conduct,—such as those
contained in the moral code, the code of honour, the code
of social behaviour,—which are also in a looser sense called
moral laws, laws of honour, social laws. Law, in the sense
in which we are primarily® concerned with it, is a body
of rules intended to control the conduct of members of a
political society, for the violation of which penalties may
be expected to be inflicted by the authority of the govern-
ment of that society; and which, therefore, may be regarded
as imposed by government. For, though they may not
have actually been laid down by any existing person or
body of persons whose orders are habitually obeyed by the
rest of the community, there is always some possible
combination of persons and bodies which is recognised as
competent to modify them; and any resistance to them
may be expected to be overborne by the force which the
habitual obedience of the community places at the dis-
posal of government. This general definition of law is
of course applicable not specially to laws as they ought
to be, but to good and bad laws alike: it states the

! The propriety of the phrase ‘‘international law " will be discussed later.
See Chap. XVII.

33 D
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characteristics which, in accordance with usage, we agree to
consider essential to the right application of the term “ law,”
in its special political sense. Hence the discussion of this
definition belongs to the study of actual laws as they are
and have been, no less than to the study of the principles on
which an ideal system of legislation ought to be constructed :
it forms, in fact, a region common to the two studies.
At the same time, though the definition carefully avoids
any implication that the law spoken of is good, right, or
just, it does not altogether exclude an ideal element from
the conception of law, and of the community to which the
law belongs : for it assumes that the orders of governnnlent,
whether good or bad, are habitually obeyed by the bulk of
the community: whereas in many communities at many
times the greatest practical difficulty and the most urgent
practical need has been not to get the (so-called) government
to issue good orders, but to get them generally obeyed when
they have been issued. When, however, the commands of
persons attempting to govern are widely disobeyed with
impunity, though such persons are still by courtesy com-
monly called a government, we do not come into serious
conflict with common sense by affirming that they do
not really govern, and that their impotent commands are
not really laws: and it is in the stricter sense of this
affirmation that I shall generally use these fundamental
terms.

Bearing, then, in mind that the political community we
are considering is assumed to be orderly and not anarchical,
so that government is able to bring irresistible physical force
to crush any open disobedience to law; let us now proceed
to consider on what principles laws ought to be established
and administered. First, however, it will be convenient
for the present to take a narrower view of the Law for
which we are to lay down principles, than that given in
my definition; by excluding any rules which relate to the
appointments and duties of persons exercising governmental
functions, such as the rules issued to the subordinate
officers of government in (e.9.) the Home Office, or any
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similar departments of the executive. Such rules would
not ordinarily be called “laws,” except so far as they are
laid down by Parliament: but in any case they do not
form part of the law that is primarily the subject of our
present investigation: for we are considering the establish-
ment and maintenance of Law as a main part of the work
which government should be constructed to do: whereas
these administrative rules relate to the manner in which the
complex instrument for performing governmental work should
be constituted and kept in action. The Law then, for deter-
mining which we have now to lay down principles, should
be conceived as a body of rules intended to control the
condult of private persons, so far as they are subjects but
not in a narrower sense servants of government.
Accordingly, in considering the rights that a good
system of legislation ought to secure to such persons, I
shall for the present omit rights that correspond to obliga-
tions imposed not on other private persons, but on members
of the government itself. It is important to note this,
because among what are commonly recognised in free
countries—or countries struggling towards freedom—as
“fundamental rights of individuals,” there are several
important cases in which the obligation that constitutes
the other aspect of the right is a governmental obligation.
Such, for instance, are the right to freedom of speech and
of the press, the right to freedom of assembly, free exercise
of religion. In any country where these rights are not
completely realised, it is through the action of government
that they are withheld or impaired : hence it is convenient
to distinguish these as constitutional rights from the civil
rights with which we are now primarily concerned. Whether
the governmental obligation corresponding to such a con-
stitutional right is strictly legal, or only moral or quasi-
legal, depends on conditions which will be appropriately
considered in the second part of the treatise; in which I
shall examine the structure of the different organs of govern-
ment, and the relations of government to the governed. I
will here only observe that the establishment and the
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maintenance of such rights do not form part of the
ordinary work of Government—regarded as a harmonious
whole '—in the same sense in which the enforcement of
legal obligations on private citizens forms part of its work ;
but only in the negative sense that it is bound not to
encroach upon such rights.

There are, however, other governmental duties of a
positive kind, which have a closer connection with civil
rights, as they are directly required for the effective realisa-
tion of the latter: I mean especially the work to be done
by governmental officials—judges, magistrates, policemen,
and others—for the prevention or reparation of wrongs to
individuals. These will be most appropriately con$idered
later on:? after we have discussed the civil rights, of
which the actual or threatened violation gives occasion for
the exercise of these preventive or reparative functions of
Government. For somewhat similar reasons, I reserve the
consideration of the obligations that it is expedient to
impose on ordinary members of the community <n the
interest—so to say—of government, <.c. in order to enable
government to perform its work efficiently ;—as, for instance,
the general obligation imposed on male adults to assist,
when occasion arises, in the repression of crime and the
maintenance of order. At present, I wish to concentrate
attention on the rules by which the mutual relations of
private members of the community—as contrasted with
their relations to the government—should be determined,
so far as these rules require the aid of governmental force
to secure their adequate observance.

But again, when we examine those rights of private
individuals that correspond to obligations imposed on other
private persons, we find that one class of these also only

! This qualification is indispensable, because, as I shall hereafter explain,
I regard it as a normal part of the duty of the Legislative and Judicial
organs of government to prevent encroachments by the Executive organ on
the constitutional rights of private persons :—the Executive being ordinarily,
by the nature of its functions, under the strongest temptation to such en-
croachments.

3 See Chaps. VIII. and IX.
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come into operation in consequence of the violation of other
rights ; such as the right to compensation for injury wilfully
or carelessly inflicted, and the right to repel violence by
violence. Such remedial rights are obviously to be regarded
as secondary and subordinate to the antecedent rights, the
violation of which renders them necessary: they only come
into operation because law is imperfectly obeyed—or perhaps
in some cases imperfectly defined. The rights which we
may distinguish as primary, and which we should begin by
determining, are rights which would be established and
operative if the law was perfectly defined and perfectly
obeyed.

§ 2. What then are the principles on which the laws
defining the primary civil rights of private members of a
civilised community should he constructed, or the criteria by
which the goodness or badness of any actual body of such
laws should be tested? In answering this question, I do
not seek, as I said in my first chapter, to propound and
establish any new principles, not recognised in ordinary
political thought and discussion ; my aim is merely to render
somewhat more precise in conception the principles that I
find commonly recognised, and to make their application to
particular cases as clear and consistent as possible.

In the first place, we are all agreed that laws ought to
be just or not unjust:' and by this we do not merely mean
that they ought to be justly administered—7.e. that the
general rules of law ought to be impartially applied without
“respect of persons” to the particular cases brought before
the courts for judgment—but we mean also that these
general rules themselves ought to be framed so as to avoid
injustice. But when I try to give a definite signification
to this principle, the only signification I can find which
would really carry with it universal agreement is, that all
arbitrary inequality is to be excluded: that persons in

1 T say ‘“or not unjust,” because it would be commonly recognised that
there is an ideal justice which we cannot hope to realise in the legal relations
of the members of any actual community. But we shall certainly agree in
holding that laws ought not to be unjust.
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similar circumstances are to be treated similarly; and
that, so far as different classes of persons receive different
treatment from the legislator, such differences should not
be due to any personal favour or disfavour with which the
classes in question are regarded by him. This agreement
therefore gives no positive guidance as to the plan on which
our impartially framed laws are to be constructed: it does
not enable us to say how far and on what grounds persons
in different circumstances are to be treated differently.

I think, however, that we may go a step further, and
claim general—if not universal—assent for the pringiple
that the true standard and criterion by which right legisla-
tion is to be distinguished from wrong is conduciveness
to the gemeral “good” or “welfare” And probably the
great majority of persons would agree to interpret the
“good ” or “ welfare ” of the community to mean, in the last
analysis, the happiness of the individual human beings
who compose the community; provided that we take into
account not only the human beings who are actually living
but those who are to live hereafter. This, at any rate, is
my own view. Accordingly, throughout this treatise I shall
take the happiness of the persons affected as the ultimate
end and standard of right and wrong in determining the
functions and constitution of government.

I draw special attention to the inclusion of posterity in
my statement of the ultimate end of legislation: because it
appears to me that whatever force there is in the argu-
ments urged! against the view that the end of government
is the happiness of the individuals governed, depends on the
conception of these individuals as present, actually existing,
members of the particular community in question. I fully
concede that there are crises of national life in which it is
the duty of the present generation of citizens, the actually
living human beings who compose any political community,
to make important sacrifices of personal happiness for the
“good ” or “ welfare of their country,” and that this good or
welfare cannot be completely analysed into private happiness

1 E.g. by Bluntschli. Zheory of the State (translated), Book v.
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of the individuals who make the sacrifices. I should add
that there are cases in which it is the duty of the members
of one political society to make sacrifices for the good or
welfare of other sections of the human race. But I hold
that if this good is not chimerical and illusory, it must
mean the happiness of some individual human beings: if
not of those living now, at any rate of those who are to live
hereafter. And I have tried in vain to obtain from any
writer who rejects this view, any other definite conception
of the “good of the State.”!

If it is urged?® that there are many most important
sources of the happiness of human beings with which
government has little or nothing to do, and which it will
only make a mistake if it tries to control—art, literature,
and for the most part industry—the answer is, that it
appears from this very argument that the limits of govern-
ment interference in these departments are capable of being
determined on utilitarian principles; for the argument is
that interference beyond those limits will be demonstrably
the reverse of useful—will be no¢ conducive to the general
happiness.

§ 3. We have thus arrived at the utilitarian doctrine
that the ultimate criterion of the goodness of law, and of
the actions of government generally, is their tendency to
increase the general happiness. The difficult question how
far, if at all, the interests of any one community are to
be postponed by its government to the interests of other
sections of humanity is one that it will become necessary
to deal with at a later stage; but we are hardly called upon
to consider it when we are discussing the internal functions
of government—the principles of its action in relation to
the governed. The happiness then of the governed com-
munity will be assumed as the ultimate end of legislation,

1 E.g. Bluntsehli, l.c. (Book v. ch. iv.) speaks of ‘‘development of a
people’s natural gifts” and the ‘ perfecting of a people’s life’’ ; but I know
no criterion for determining wherein the perfection of life consists and for
distinguishing the right development of natural gifts from the wrong de-

velopment, if the utilitarian criterion be rejected.
2 As by Bluntachli, Z.c., Book v. ch. iii. § 2.
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throughout the nine chapters that follow.! But even the
acceptance of this principle gets us very little way towards
a system of legislation: since we find it admitted equally
by persons differing profoundly in their political aims and
tendencies : indeed, there is scarcely any widely spread
political institution or practice—however universally con-
demned by current opinion—which has not been sin-
cerely defended as conducive to human happiness on the
whole. Hence, when we have agreed to take general
happiness as the ultimate end, the most important part
of our work still remains to be done: we have to estab-
lish or assume some subordinate principle or principles,
capable of more precise application, relating to the best
means for attaining by legislation the end of Maximum
Happiness.

Now when we consider the different ways in which the
happiness of individuals may be promoted by laws, the most
fundamental distinctions appear to be two.

I. In the first place, legal control may be exercised in
the interest of the person controlled, or of other persons: the
government may either aim at making each of the individuals
to whom its commands are addressed promote his own
happiness better than he would without interference, or it
may aim at making his conduct more conducive to the
happiness of others. So far as the former is the avowed
aim of government, its control resembles that properly exer-
cised by a father over his children: accordingly this kind
of governmental interference is commonly spoken of as
“paternal ”; and I shall adopt this as the most convenient
name for it. The term is used with more or less sarcasm,
because such interference—as applied to sane adults—is
commonly regarded as being in general undesirable in
modern civilised communities. The grounds for this
opinion are chiefly these: (1) that men, on the average, are
more likely to know what is for their own interest than
government is, and to have a keener concern for promoting

1 Except so far as the pain of inferior animals is also taken into account,
in legislation prohibiting cruelty to animals.
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it, so that, even supposing paternal legislation would be
generally obeyed, its direct effects are likely to be on the
whole mischievous—taking into account the annoyance
caused by coercion ; and (2) that, even if its direct effects
are beneficial, its indirect effects in the way of weakening
the self-reliance and energy of individuals, and depriving
them of the salutary lessons of experience, are likely to out-
weigh the benefit: while (3) such laws are specially liable
to evasion, since, in cases where. they are felt to be
coercive, there will usually be no private individuals who
feel directly interested in the effectiveness of the coercion—
the persons whom the laws are primarily designed to benefit
beirg the very persons who require to be coerced. It is
further held that, even if any little good were done by
this kind of legislation, it would not be worth the ex-
pense entailed by it both of money and of the energies of
statesmen needed for other functions: and finally, that
there is a serious political danger in the increase of the
power and influence of government that would be involved
in a consistent application of the “ paternal ” principle. I
shall consider hereafter how far these arguments are valid
to the complete exclusion of this principle: at present it is
enough to say that neither in current political reasoning
nor in the actual facts of legislation is anything more
than a very subordinate place now ever allowed or
claimed for its application. ~We are all agreed that, in
the main, the coercion of law is and ought to be applied
to adult individuals in the interest primarily of other
persons.

II. But here a second fundamental distinction suggests
itself. The services which an individual is legally bound to
render to others may be positive or negative: they may con-
sist in doing useful acts, or in forbearing to do mischievous
acts, Now there is no doubt that the constant rendering of
reciprocal positive services is indispensable to the production
of the greatest attainable happiness for the human beings
who compose a modern civilised community; all agree,
indeed, that such exchange of services has continually to
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become more complex and elaborate, if we are to realise the
economic advantages of that development of industry which
the progress of the arts continually renders possible. And
most of us would readily accept, as a moral ideal, what I
may call ethical as contrasted with political socialism ; that
is, the doctrine that the services which men have to render
to others should be rendered, as far as possible, with a
genuine regard to the interests of others: that, as J.S. Mill,
after Comte, lays down, “every person who lives by any
useful work should be habituated to regard himself, not as
an individual working for his private benefit, but as a public
functionary,” working for the benefit of society; and should
regard “his wages of whatever sort . . . as the provision
made by society to enable him to carry on his labour.”
But it is widely held that it is the business of the moralist
and the preacher, not of the legislator, to aim at producing
in the community this habit of thought and feeling ; and
that it will be on the whole conducive to the general good
to leave the terms of positive social co-operation—except so
far as it is needed to prevent aggression—to be settled by
private agreement among the persons co-operating. It is
held, in short, that what one sane adult is legally compelled
to render to others should be merely the negative service of
non-interference, except so far as he has voluntarily under-
taken to render positive services; provided that we include
in the notion of non-interference the obligation of remedy-
ing or compensating for mischief intentionally or carelessly
caused by his acts—or preventing mischief that would
otherwise result from some previous act. This principle- for
determining the nature and limits of governmental inter-
ferences is currently known as “ Individualism,” and I shall
refer to it by this name; the requirement that one sane
adult, apart from contract or claim to reparation, shall
contribute positively by money or services to the support of
others I shall call “socialistic.” I shall also apply this
term to any limitation on the freedom of action of in-
dividuals in the interest of the community at large, that is
not required to prevent interference with other individuals,
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or for the protection of the community against the aggression
of foreigners.!

The legislation of modern civilised communities then, is,
in the main, framed on an Individualistic basis; and an
important school of political thinkers are of opinion that the
coercive interference of government should be strictly limited
to the application of this principle. I propose, accordingly,
in subsequent chapters, to trace in outline the chief charac-
teristics of the system of Law that would result from the
consistent application of the Individualistic principle to the
actual conditions of human life in society. I shall then
examine certain difficulties and doubts that arise when we
attcmpt to work out such a consistent and exclusive indi-
vidualistic system: I shall analyse the cases in which, in
my judgment, it tends to be inadequate to produce the
attainable maximum of social happiness: and I shall con-
sider to what extent, and under what carefully defined
limitations, it is expedient to allow the introduction of
paternal and socialistic legislation, with a view to remedy
these inadequacies.

1 The distinction and relations between these two meanings of the term
‘¢ gocialistic” will be fully discussed later. Sce Chap. XIL



CHAPTER IV
INDIVIDUALISM AND THE INDIVIDUALISTIC MINIMUM

§ 1. In this and the four following chapters I propose to
work out in some detail what I may call the “ Individualistic
minimum ” of governmental interference: that is, the dis-
tribution of legal rights and obligations among private
persons that results from applying the Individualistic
principle, as strictly as seems practically possible, to the
actual conditions of human life in society. But before I
proceed to this examination, it ought to be noted that some
Individualists view this principle in a light fundamentally
different from that in which I have regarded it in the
preceding chapter. They hold the realisation of freedom
or mutual non-interference to be not merely desirable as
most conducive to human happiness, but absolutely desirable
as the ultimate end of law and of all governmental interfer-
ence: an ideal good which would be degraded if it were
sought merely as a means of obtaining pleasure and avoiding
pein. This opinion, however, may I think be shown to be
inconsistent with the common sense of mankind, as expressed
in actual legislation, and even with the practical doctrines—
when they descend to particulars—of the thinkers who
profess to hold it! For the kind of laws which Indi-

1 In arguing against any opinion as tofultimate ends, either in the ethics
of private conduct or in politics, there are two lines of demonstration open to
the assailant : (1) Demonstration of inconsistency, if the person holding it is
known, or may be presumed, to hold any other opinions with which it is not

reconcilable, and (2) Demonstration of paradox, or proof of the inconsistency
_of the doctrine in question—or its consequences—with views commonly

44
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vidualists generally agree to recommend may be shown to
require for their justification a utilitarian interpretation of
the individualistic principle: that is, they require us to
conceive, as the general aim of law and government, not the
prevention among the governed of mutual interference with
freedom in the ordinary sense, but the prevention of mutual
interference with each one’s pursuit of happiness for himself
and his family. And I think that the attempt to show this,
under each of the chief heads of individualistic legislation,
will be the best way of clearing up our general conception
of the individualistic principle ; while at the same time it
will afford a convenient opportunity of surveying the whole
range of the subject before we proceed to conmsider it in
detail.

Let us begin by examining the usage of the words
“ Freedom,” or “ Liberty "—which I take to be synonymous.
When employed without qualification “freedom ” signifies
primarily the absence of physical coercion or confinement :
A is clearly not a free agent if B moves his limbs, and he
is not free if he cannot get out of a building because B has
locked the door. But in another part of its meaning—
which from our present point of view is more important—
“ freedom ” is opposed not to physical constraint, but to the
moral restraint placed on inclination by the fear of painful
consequences resulting from the action of other human beings.
There is, however, some disagreement as to the extent of this
latter meaning : it is disputed whether the moral restraint
that impairs my freedom may be caused by fear of any other
man’s action or only by fear of governmental action. The
latter view was taken by Hobbes, who regarded the “state
of nature ”—that is, of no government—as a state of un-
limited liberty, though also one of intense mutual fear.
But this view is paradoxical : it seems absurd to say that it
is contrary to liberty to be restrained by dread of the
magistrate, and not contrary to liberty to be similarly or

accepted. The former method, however, is chiefly available in controversy
with particular individuals, which I do not here profess to undertake. .I
therefore only suggest it here in a general way.
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more painfully restrained by dread of the lawless violence
of a neighbour: we should generally agree with Paley that
not only happiness but liberty is less in the Hobbist state
of nature than in a well-ordered political society. If it be
granted, then, that my liberty is impaired by the restraint
on volition caused by fear of the acts of human beings
generally, the statement sometimes made that “every law is
contrary to liberty ” is misleading, though in a sense true:
since the diminution of liberty caused by the fear of legal
penalties may be more than balanced by the simultaneous
diminution of private coercion. It may be fairly said that
the end of government is to promote liberty, so far as
governmental coercion prevents worse coercion by prisate
individuals.

‘We have, however, to observe that freedom is sometimes
attributed to the citizens of a state, not because the govern-
mental coercion applied to them is restricted to the pre-
vention of private coercion, but because it is exercised with
the consent of a majority of the citizens in question.
Indeed, the notion of “liberty ” in this sense—which may
be distinguished as “constitutional liberty "—has had a
very prominent place in political discussion. I do not wish
to discard this use of the term altogether: but I think it is
liable to be misleading. It may be fairly affirmed that a
body of persons is “ free "—in the ordinary sense—when the
only rules restraining them are in accordance with the
corporate will of the body : but it is only in a very peculiar
sense—1liable to collide markedly with the ordinary meaning
of the term—that “freedom” can be therefore affirmed of
every member of the body. It is obvious that my inclina-
tions may be restrained to any extent, and in the most
annoying way, under a government of which the supreme
control is vested in the mass of the citizens, if I have the
misfortune to belong to the minority of this body: while,
again, it is quite conceivable that under a despotic govern-
ment I may be subject to no further coercion than is
necessary to prevent worse coercion by private persons.
Accordingly, when I speak without qualification of freedom
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as belonging to individuals, I shall not mean constitutional
freedom, but civil freedom as above defined—absence of
physical and moral coercion.

It is certainly conceivable that the maintenance of “ equal
freedom ” in this sense should be taken as the ultimate and
sole end of legislation, and of governmental interference
generally. But in fact, as I have said, all governments
and most Individualists practically go beyond this, and
ailm at protecting the governed from pain—and loss or
diminution of their means of gratifying their desires—caused
by the action of other human beings. In so doing, I
maintain, they adopt by implication a utilitarian view of
the ,mutual interference that law ought to prevent,—even
while expressly disavowing the utilitarian criterion.

§ 2. Let us proceed to particulars: and take first the
class of rights which Blackstone distinguishes as “ Personal
Rights.” We find that under this head all civilised systems
of law aim at securing the personal safefy of individuals no
less than their personal liberty; i.e. they seek to prevent
the infliction of physical injury or pain—even serious
physical discomfort that can hardly be called pain—as well
as the imposition of constraint. No doubt physical injury
or pain usually involves a kind of constraint; since the
injured man, even if not physically disabled, is prevented
from doing what he likes by the fear of the recurrence
of the injury. This is an important reason for preventing
physical injury, and the main reason for making the
mere threat of inflicting such injury a legal offence: but
it would be absurd to maintain that assault and battery are
prohibited solely on account of their tending to produce
subsequent alarm in the person assaulted and battered
sufficient to have a coercive effect on his conduct: all
would admit that they ought to be prevented, even if
such coercive effect did not follow. Hence common sense
clearly requires us to understand the non - interference,
which such prohibition secures, to include not only
non-interference with Freedom but non-interference with
Happiness.
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This is still more obviously true as regards the interfer-
ence with physical comfort, prohibited under the head of
nuisances; and I think it is also true of the attacks on
reputation, which all civilised nations aim at preventing by
law. No doubt such attacks may be a form of moral
coercion: but it is not thought that my right to be pro-
tected against calumny depends on the question whether
my action has been or is likely to be modified by the
unmerited dislike and contempt which the calumny has
caused. Again, the defamation of A by B undoubtedly
tends to impair A’s ability to gratify his desires, by
rendering it difficult for him to obtain the co-operation of
others. But it palpably strains the common notior of
freedom to say that A is less free merely because other
people will not do what he wants them to do. And as B’s
freedom is directly and palpably diminished if he is pro-
hibited from saying what he thinks of A, the restraints of
the law of libel can hardly be justified if freedom—in any
ordinary sense—and not happiness, be taken as the ultimate
criterion.

Again, Individualists—and legislators generally—agree
that where law has not succeeded in preventing injury to
person or reputation, it ought generally to enforce on the
wrongdoer pecuniary compensation for the mischief, unless
the injury is one that does not admit of being repaired ;—
so as to bring about a condition of things approximating
as far as possible to what would have existed had there
been no injury. From the point of view of utilitarian
individualism this duty is clear; but if freedom be taken
as an absolute end, it is difficult to show how the loss of
freedom can properly be compensated by money. For if it
be said that the richer man, as such, enjoys more freedom
than the poorer, the fundamental aim of Individualism—
to secure by law equal freedom to all—seems to transform
itgelf into the fundamental aim of extreme Socialism, to
secure equal wealth to all.

This leads us naturally to consider the application of
the individualistic principle in the department of law which
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is concerned with the protection of property. The Indi-
vidualistic minimum of governmental interference is com-
monly stated to include “ protection of property ” as well as
,of “person”: and it is obvious that we are bound to prevent
any interference by one man with the property of another,
if we suppose private property already instituted; since,
in fact, the legal institution of private property means
the prohibition of such interference. But the institution
itself can hardly be justified by the general principle of
Individualism, if we take freedom—in the ordinary sense—
as an ultimate end, without any regard to utility; it would
rather seem that the end would be most completely realised
by preventing A from thwarting B’s actual use of material
things, without going so far as to support B in the permanent
exclusion of other men from the enjoyment of things that
he has once used. The case is different if we interpret the
principle in a utilitarian semse. From this point of view
the protection of exclusive use is obviously required in order
that individuals may have adequate inducement to labour
in adapting matter to the satisfaction of their needs and
desires. The natural reward of labour is the full enjoyment
of the utility resulting from it; without the prospect of
this natural reward—or of some adequate substitute for it
—we could not expect much of the labour to be performed.
Hence, from the point of view of utilitarian Individualism,
the law ought clearly to aim at securing each individual
from the interference of others with his enjoyment of the
results of his labour: and, in fact, the provision of this
gecurity is often simply stated as the end by reference to
which private property is to be justified.

It ought, however, to be observed that this principle
does not directly justify the appropriation of material things
in their original or unlaboured condition: and if, on the
utilitarian ground above given, A is held to interfere with
B by using matter to which B has applied his labour, it
cannot be denied that B’s claim to exclude A from this matter
involves some interference with A, if it appreciably restricts
A’s power of adapting matter to the satisfaction of his needs
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and desires. Still, I conceive that private property may
be clearly justified on the individualistic principle—taken
in a utilitarian sense—so far as it can be shown either (1)
that the thing appropriated would not practically have been
available for human use, if the appropriator had not laboured
in seeking for it; or (2) that his appropriation does not
materially diminish the opportunities open to other persons
of obtaining similar things, owing to the natural abundance
of such opportunities. On one or other of these grounds
it is easy to justify the appropriation of such things as fish
caught in the open sea, or wild animals, plants, or even
minerals, found in large tracts of uncultivated country.
And it has been maintained by Locke and others, tifat in
the “beginning and first peopling of the great common of
the world” the appropriation of land was similarly justifiable,
“gince there was still enough and as good left, and more
than the yet unprovided could use.” But however true
this may have been in a primitive condition of human
society, it seems evident that social development has long
since deprived this justification of any validity ; and now,
at any rate, the individuals who have not inherited land
do not find “enough and as good” within their reach.
Accordingly, in the case of land, the principle of mutual
non-interference is, I conceive, only applicable in a limited
and qualified manner. And, in fact, when the question of
regulating the appropriation of land has been practically
presented to modern states in a simple form !—for instance,
in relation to land as yet unappropriated, in a newly
colonised country—it has not commonly been held that
individuals desirous of using such land, for agricultural
or other purposes, have a right to claim the exclusive use
of as much land as they may find it convenient to
occupy. The question how such land is to be allotted
I shall consider more in detail in the next chapter.

! That is, in a form not complicated by the consideration of established
rights of private property, which could not justly be abolished without
compensation. The general question of compensation for established rights
will be considered in Chap. XII.
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Here I am chiefly concerned to point out that Absolute
Individualism supplies no method of dealing with its
difficulties.

So far I have tacitly assumed that the labour necessary
to adapt matter to human uses can be sufficiently encouraged
by appropriating to the labourer the thing so adapted.
There is, however, another case of property, of considerable
importance in modern civilised communities, where quite
peculiar obligations have to be imposed on non-owners: I
mean the case of “ patents” and “ copyrights,” by which the
exclusive use of certain products of intellectual labour is
secured to the producers or to their grantees. Here, from
the *nature of the labour, the only way of securing its
results to the labourer is by prohibiting other members of
the community from imitating them. At the same time,
such an interference with the freedom of action of the
persons prohibited is difficult to justify from the point of
view of absolute individualism ; since it cannot be shown
that this prohibition of imitation tends to secure the
persons concerned from physical or moral coercion. But it
certainly tends to secure the greatest possible independent
production of utility, assuming that the results that would
be attained by imitation are such as the imitators could not
possibly have arrived at independently. On this assump-
tion, indeed, property in the results of intellectual labour,
protected by patents and copyrights, is more simply justifi-
able on the (utilitarian) principle of mutual non-interference,
than property in material things: just because the labour
is not “ mixed ” with matter. To what extent the assump-
tion is in different cases legitimate I shall consider in the
next chapter.

That an individual who has been allowed to appropriate
anything should be allowed to transfer his rights over it
wholly or partially to another is from any individualistic
point of view obvious: since such transfer involves no fresh
interference with the freedom of others, while its prohibition
would involve interference with the transferrer’s freedom—
provided always that the transfer is really a free act. But
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it has to be observed that this proviso, if Freedom is taken
in the ordinary sense, is inadequate to justify the generally
accepted conditions of the validity of such transfers. For
it is commonly understood that such transfers ought not to
be valid if obtained by force or fraud; but the proviso only
justifies invalidation when the transferrer is coerced or
intimidated by illegal violence, since it is surely strained to
say that a man’s freedom is impaired by false representations
on the part of the transferee.! On the other hand, from
the utilitarian point of view, it is easy to see that the
deception of A by B tends to interfere generally with A’s
pursuit of his ends: and, in particular, that freedom to
transfer property is only expedient because the transferrer
may be generally presumed to have consulted his own
interest in making the transfer. But if he has been deceived
by false representations this presumption obviously fails:
and it also fails if the transferrer was for any other special
reason clearly incapable of forming a sound judgment as to
the value of the thing transferred or the considerations that
induced him to transfer it. Thus we see the expediency of
making the legal validity of such transfers depend on con-
ditions tending to exclude not merely coercion but decep-
tion, and also inadequate rationality on the part of the
transferrer : and such conditions are in fact imposed in the
legal systems of all civilised countries.

So far I have spoken of transfers between living persons :
1t remains to consider how, on the principle of non-interfer-
ence, property is to pass from the dead to the living. It is
obviously expedient that when a man dies some definite
guccessor or successors to his various rights of property should
be determined somehow: but it is less clear how far the
will of the dead person should be allowed to determine it.
On the one hand, it may be urged that it can hardly be
an interference with a man’s freedom of action to preclude

1 If we say generally that freedom is impaired through intellectual error
caused by the action of others, we shall have to say that the majority in a
democracy is not free when it is misled by demagogues: and this would
surely be a paradox—though a suggestive paradox.
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him from having any influence on mundane affairs after his
death: on the other hand, if he could own property and
transfer it up to the moment of death without encroaching
on the freedom of other members of the community, it is
hard to see how this can be interfered with by a transfer
that takes effect after death. Each of these opposing
negations is, I think, valid ; so that the problem is insoluble
if Freedom—in the ordinary sense—be taken as an ultimate
end. But from the point of view of Utilitarian Individual-
ism the individual’s freedom is valued as a means, not to his
own happiness alone, but to the general happiness : and the
abrogation of the power of bequest would remove from him
an irgportant inducement to the exercise of industry and
thrift in advancing years, for the benefit of others whose
happiness he desires to promote—whether from affection or
regard for posthumous reputation, or any other motive.! A
restriction of bequest in the interest of children or other
near relatives would not be exposed to the same objections;
but such a measure is hardly justifiable on the individualistic
principle—except in the special case of children unable to
provide for their own livelihood. It is a different question
whether a man should have full power to determine for an
indefinite time after death the manner in which the wealth
owned by him is to be used, otherwise than by determining
his successors in ownership. There are strong reasons for
restricting this power, which I will consider later ; here I
will only say that if it were not allowed to some extent,
persons desirous of posthumously regulating the use of
their property would try to effect this by bequeathing it to
persons pledged to carry out their regulations, and would
probably in a large measure succeed; and it would require
strong grounds of social utility to justify us in encouraging

! It may be added that the abrogation of the power of bequest would, in
the present condition of average human motives, be likely to be largely
inoperative, except in cases where death was sudden and incapable of being
foreseen ; since most men would prefer either to exchange their capital
somehow for a life-income or to transfer it in old age—or when the prospect
of death was otherwise near—to the objects of their preference, rather than
leave it to be absorbed by the State,
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such persons by complete legal impunity to violate their
pledges to the dead.

In the last argument it has been assumed that the per-
formance of contracts to render future services should in
general be made legally binding. This is, indeed, a cardinal
tenet of Individualists: I do not, however, see how it can
be clearly deduced from the principle that adopts Freedom
as an ultimate end ; since a man would be more completely
free—in the ordinary sense—if his volition at any given
time could not be legally restricted by any previous expression
of will as regards the future: though his power of attaining
his ends would, of course, be diminished by his being less
able to rely on the future actions of others. Moreoyer, if
we take the realisation of freedom to include the perform-
ance of contracts freely entered into, it would follow that—
if freedom be the ultimate end—such contracts ought to be
legally enforced in all cases in which they do not tend to
impair the freedom of any third party. But no actual system
of law attempts anything like this: in England (eg.) no
engagement to render personal services—except the marriage
vow—gives the promisee a legal claim to more than pecuni-
ary damages; all such contracts, if unfulfilled, turn into
mere debts of money so far as their legal force goes. And
from a utilitarian point of view this limited and qualified
enforcement of contract is justifiable: since, on the one
hand, it is necessary for social wellbeing that men should
rely generally on the fulfilment of mutual engagements;
and, on the other hand, what is primarily important from a
utilitarian point of view, is not that A should perform his
promise to B, but that B should not be damaged by A’s non-
performance.! From this point of view again there are

! It is easy to see that the performance of a promise to render personal
services may in certain cases cause loss or inconvenience to the promiser, far
outweighing the utility to the promisee: so that—from the point of view
of utilitarian individualism—it would be an excessive interference to en-
force specific performance, provided: that the damage to the promisee
through non-performance is of a kind that admits of adequate pecuniary
compensation. In other cases, in which pecuniary compensation would
be inapplicable or inadequate, there is a different utilitarian reason for
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obvious reasons for imposing certain further conditions on
the legal validity of engagements for future conduct, even
when freely entered into: similar in the main to those
already noticed as limiting the legal validity of the transfer
of property.

§ 3. We have now examined briefly the chief heads of
what may be called the “individualistic minimum” of
primary governmental interference so far as sane adults
alone are concerned : viz. (1) the Right of personal security,
including security to health and reputation, (2) the Right
of private property, together with the Right of freely
transferring property by gift, sale, or bequest, and (3) the
Right to fulfilment of contracts freely entered into. We
have found, under each head, that—speaking broadly—the
kind of legislation which modern states agree to adopt, and
practical persons agree to recommend, is not capable of being
justified on the principle of taking Freedom—in any ordi-
nary sense of the term—as an absolute end. It requires
for its justification an individualistic maxim definitely
understood as a subordinate principle or “ middle axiom ” of
utilitarianism : ¢.e. that individuals are to be protected from
deception, breach of engagements, annoyance, coercion, or
other conduct tending to impede them in the pursuit of
their ends, so far as such protection seems to be conducive
to the general happiness. This conclusion will guide our
subsequent attempt to work out in more detail the concep-
tion of the “individualistic minimum ”; and it will also
be found fundamentally important when—in Chapters IX.
and X.—we come to consider the reasons for going beyond
this minimum.

not enforcing specific performance of contracts to render personal services,
viz. that the utility of the service to the recipient depends on qualities which
cannot be secured by legal coercion. E.g. a painter can be forced to paint a
picture, but he cannot be forced to paint such a picture as his customer, in
making the contract, desired to obtain. Still, if the end of Law were not
utility but the realisation of Freedom, and this were taken to include the
enforcement of contracts freely made, the logical course would be to enforce
specific performance, so far as possible, in all cases in which the promisee
desired it.
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‘We have now to observe that this utilitarian interpre-
tation of the individualistic principle is still more obviously
necessary when we proceed to deal with the fact that under
the actual conditions of human life no society consists
entirely of sane adults. KEvery society contains a large
number of persons with regard to whom the most thorough-
going individualist recognises the absurdity of maintaining
that they require no more from others than non-interference
and observance of contract: it is universally admitted that
some legal provision must be made for supplying lunatics
and children with the means of subsistence, and some
authority vested in some persons to restrain them from
actions mischievous to themselves as well as to others.
The case of children is, of course, by far the most im‘port-
ant. Here, if we once admit that, with a view to the
general happiness, the burden of supporting, directing, and
training children must be legally placed somewhere, no
Individualist can doubt that it must be thrown on the
parents: since it would obviously be the gravest inter-
ference with an individual’s freedom of action to compel
him to contribute to the support of an indefinite number of
his neighbours’ children.! Indeed, we may say that a State
that had gone so far in the direction of communism as to
undertake the burden of providing for all the children of
its members could hardly stop short of completely com-
munistic institutions. To secure the effective performance
of parental duty, as thus defined, some provision for the
registration of births in the names of both parents would
seem to be required: but it is not easy to justify, on the
principle of absolute Freedom, the refusal, which is found in
the legal systems of all European communities, to recognise
any connubial contracts that do not contemplate a perma-
nent and monogamic union. Both this refusal, and other
restrictions on the free union of the sexes, such as the pro-
hibition of marriage between near relatives, are, I conceive,

1 It may be added that Individualism will clearly justify restrictions
on bequest in the interest of children, in the special case of children being
too young at the time of their parents’ decease to provide for themselves.
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only justifiable on the basis of wtilitarian Individualism:
.. a8 indirectly necessary to provide for the due support
and education of children by their parents. The exact kind
of regulation which, from this point of view, would be most
expedient in a modern civilised society is, I think, impos-
sible to determine from any general consideration of Liuman
nature, in which the inherited customs and sentiments that
actually govern the relations of the sexes in such societies
are left out of account. And since it seems to be funda-
mentally important, for the attainment of the general end
at which law aims in this department, that a strong unre-
flecting moral aversion should be felt for the conduct
legally prohibited, it would probably be inexpedient in
an elementary treatise to weigh the utilitarian argu-
ments for or against particular details of the marriage
law. It is sufficient to say generally that the individual-
istic legislator must judge all actual or proposed restrictions
on the free union of the sexes from the single point of view
that has just been indicated: in respect, that is, of their
tendency to secure due provision, control, and training for
children until they are old enough to become ordinary
members of an individualistic community.

Assuming the marriage union to be, under ordinary
circumstances, indissoluble, it seems necessary to maintain
by law the right of the husband to the society of his wife;
and, on the other hand, to give the wife the right of obtain-
ing from her husband the means of subsistence, so far as
her own income from property or earnings does not suffice
for this purpose;—either right being of course liable to
forfeiture on account of conjugal infidelity or other gross
misbehaviour. Whether it is desirable—with a view to
“prevent domestic dissension or distrust ”—to go beyond
this in the way of extending the husband’s control over the
wife’s property or actions, and correspondingly extending
the protection given by law to the wife in case the husband
misuses his powers, is less easy to decide; but we may say
that the burden of proof lies entirely with those who
advocate such further restrictions on freedom. As regards
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the definition of parental duties and rights, it seems clear
that—on our principle—the period of parental control
should not be prolonged beyond the time at which the child
reaches physical and intellectual maturity ; and that, as the
growth towards maturity is gradual, legal independence
should also be reached by degrees. It is more doubtful
whether it accords with the individualistic principle to
extend the legal duty of parents to children beyond that of
giving care and sustenance up to the time at which they
can earn their own living, and such training as will enable
them to earn it; the point will be considered when we
come to deal with bequest and inheritance.!

To sum up, I conclude that I am in harmony with
common sense in taking, as the fundamental basis of “indi-
vidualistic legislation, the principle of mutual non-inter-
ference, understood in a utilitarian sense. On this view,
the general aims of individualistic legislation may be stated
as follows: (1) To secure to every sane adult freedom to
provide for his own happiness, by adapting the material
world to the satisfaction of his needs and desires, and
establishing such relations with other human beings as
may in his opinion conduce to the same end ; (2) to secure
him from pain or loss, caused directly or indirectly by the
action of other human beings—including in this loss any
damage due to the non-performance of engagements made
without coercion or deception ; while (3) throwing on parents
the duties of care, sustenance, and education of children,
until they are able to provide for themselves, and regulating
family relations—and to some extent the relations of the
sexes generally—with a view to the better performance of
such parental duties. To the chief legal rights and duties
established under this last head I shall occasionally refer as
“family ” rights and duties; but, for the most part, I shall
abstain from examining them in any further detail.

§ 4. Let us now proceed to consider more fully the
chief particular rights which the general right to non-
interference is found to include, when we seek to realise

! Chap. VIL
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it under the actual circumstances of human life in
society.

The following appear to be the chief ways in which A
may interfere with B’s interests or happiness—otherwise
than by physical constraint or confinement, which I need
not further discuss: (1) By impeding his efforts to adapt
his material environment to the satisfaction of his needs and
desires: (2) by breach of contract: (3) by causing him
physical injury or discomfort: (4) by interfering with his
relations to other human beings: (5) by false statements,
leading him to act or abstain from acting in a manner detri-
mental to himself: (6) by moral coercion or intimidation :
(7) by causing him mental annoyance of some other kind.
In the chapters that follow I shall be chiefly concerned
with the rights and obligations to be established under the
first two heads: since the regulation of the use of material
things—and especially of that exclusive use which is the
essence of property,—and the determination of the condi-
tions of legally valid contracts, are the most important
topics in a general survey of civil law from a political point
of view. Contract is the main link by which the complex
system of co-operation that characterises a modern civilised
society is knit together : while the most marked differences
in the outward lives of ordinary members of a modern
society depend mainly on differences in the extent of their
rights of property; and consequently the acquisition of pro-
perty is usually the most prominent aim of the actions of
such persons in their most important social relations outside
their own families. Under the remaining heads much
fuller discussion is needed, to work out a sufficiently
precise statement and adequate justification of the rules
practically required ; but of this further discussion, in such a
treatise as the present, only a brief indication can be given.

The general problem, presented to an individualistic
legislator in different forms under these different heads, is
that of adequately protecting A from loss, pain, or alarm,
caused by the action of B, without unduly annoying or
hampering B. In many cases experience alone can enable
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us to determine the best middle course to take between
opposite dangers: but we may note some of the general
considerations by which this course will be determined.

I. It is one of the most obvious duties of men living in
society to avoid causing physical injury or discomfort to
others: and where avoidable damage or serious annoyance
of this kind has been even unintentionally inflicted through
carelessness, there is a prima facie ground for exacting
adequate compensation from the doer to the sufferer of the
harm.! But we may reasonably go much further in re-
pressing acts of this kind, when demonstrably done with
intent to injure or coerce, than we ought to go in repressing
similar acts done without any such intention: partly be-
cause an act externally the same becomes indefinitely more
annoying and alarming when its intention is malevolent or
coercive, partly because it is not usually a severe or dan-
gerous restriction on any one’s freedom of action to preclude
him from efforts to annoy or alarm others. For instance,
it may be slightly annoying to be pushed or jostled in a
crowd: but if this annoyance were treated as a wrong,
the care imposed by the duty of avoiding it under all
circumstances would be a much greater burden than the
annoyance it was designed to remedy; we may, however,
reasonably treat as an offence any pushing or jostling with
intent to annoy.

II. The same point is important in considering how far
A is to be legally restrained from causing loss or annoyance
to B by interfering with his relations with other persons.
Here, however, we must first notice another distinction of
fundamental importance; the interferer may either induce
other persons, in domestic or social relations with B, to
violate actual obligations, or he may merely induce them to
abstain from making agreements with B, or rendering him
services not legally due. The general expediency of pro-
hibiting the former kind of interference is obvious: a man
who knowingly commands or persuades another to commit

1 A more difficult case is that of pure accident without anything like
negligence. This will be discussed in a subsequent chapter (VIII. § 2).
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a wrong should be regarded as himself a wrong-doer. It
should be noted, however, that some qualification of this
principle is required in the case of breaches of contract:
so far as the strict fulfilment of contractual obligation
is properly not made legally obligatory in certain cases,
but only adequate pecuniary compensation for non-ful-
filment.! It would clearly not be right in such cases
to inflict any penalty on one who had advised a breach
of contract, unless he had also advised non-payment of
reasonable compensation, or unless his advice had been
given with a demonstrable intent to injure or coerce
the promisee. But in the case of contracts where strict
perfo.mance should be legally compulsory—such as con-
tracts to pay money,? or transfer other wealth—consistency
requires that the offering of inducements to break the con-
tract should be regarded as a wrong.

There is more difficulty where the acts to which the
interferer offers inducement are acts in themselves lawful,
though seriously damaging or annoying to B. For acts of
this kind are inevitable incidents of industrial competition.
E.g. to obtain the advantages of competition, in stimulating
and rewarding good management of business, A must be
allowed to persuade B’s customers to desert him en masse,
and transfer their custom to A, even though the result may
be industrial ruin to B. Accordingly, in such a case it
seems right to have regard partly to the ulterior intention ;
if the interference damaging to B is designed to promote
A’s business interests, in the ordinary course of the com-
petition for industrial prosperity, it must be treated as
legitimate—if otherwise lawful—in a society individual-
istically organised: but if its aim is demonstrably to injure
B, it may be regarded as falling within the class of inter-
ferences which—if the mischief they cause be considerable
—may be proper subjects for legal repression.®

1 See note to p. 54 ; and Chap. VI. § 5.

2 1 do not here consider the general release from the, obligation of debts
obtained through bankruptey. See Chap. VI. § 5.

3 The propriety of interference of this kind, when its aim is coercive with-
out being demonstrably malevolent, will be considered presently.
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One specially important mode in which a man’s relations
to other human beings are liable to be injuriously affected
is by statements damaging to his reputation: at the same
time, a most important part of the mutual services which
the members of any society are capable of rendering consists
in pointing out defects in the character and conduct of
others. Here, accordingly, the problem of preventing as
far as possible injury to reputation without doing more
harm by restricting freedom of communication, is Peculiarly
difficult. The simple solution of allowing true damaging
statements to be made but prohibiting false ones, is not
satisfactory : since to penalise every untrue damaging state-
ment, even though made in perfect good faith, would fender
the functions of warning and criticism too dangerous; on
the other hand, there are true statements of which the
publication would be clearly mischievous,—as the pain and
bitterness caused by them would much outweigh their
utility in the way of warning. Perhaps we may distinguish
three classes of cases:

(1.) There are certain public occasions in which the
importance to the community of a full and candid utterance
of a man’s belief seems to be so great as to outweigh entirely
the risk of harm to private reputations from such utterance.
Thus, according to English law, “ the freedom of speech and
debate in Parliament ” cannot be “ impeached or questioned
in any place outside Parliament ”; again, an action will not
lie against a judge for words spoken by him judicially, nor
against a witness in any case for anything relevant said in
the course of judicial proceedings. And these securities
seem to be required for the due performance of legislative
and judicial functions.

(2.) In other cases in which it is, generally speaking,
clearly advantageous to society that men should com-
municate to others beliefs honestly entertained by them
respecting the character or conduct of third parties, such
statements, however injurious to the reputation of their
objects, should not entail a liability to legal penalties,
even if they turn out to be unfounded; unless they can be
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shown to have been made from some improper motive, or
with reckless disregard of the ordinary means of ascertaining
the truth. Examples of this class are confidential com-
munications about the character of a servant; warnings
given by a solicitor to a client, or a guardian to a ward;
“fair comments” on matters that have bheen brought
before the public.

(3.) In cases where there is no clear general probability
of any considerable advantage to society from the free com-
munication of candid opinions, the importance of protecting
individuals from damage to reputation would seem to out-
weigh the general considerations in favour of freedom of
speech. In such cases, even if a man utters his honest
opinion without malevolence, he should do so at the risk
of having to make reparation if any statement seriously
injurious to others should turn out to be false in any
material point.!

III. A somewhat similar problem is presented in the
case of injury done to a man by false statements made not
about him but ¢o him. If statements of this kind can be
shown to have been made with intent to mislead, it seems
clear that they—as well as other deceptive acts—should
be repressed by making the deceiver liable for any serious
damage caused by his deception. But if there is no
demonstrable intention to deceive, the question is less easy ;
since it would seriously hamper the freedom of human
intercourse if a man were held legally responsible for all
the harm done by statements made to other men without
an exact regard to truth. If however, A makes statements
to B with the deliberate design of inducing him to act in
a certain way for the promotion of A’s interests, it is
specially incumbent on him—and not too much to require
—that he should resist the temptation to make statements
which he does not know to be true, in the hope that they

! It is more doubtful whether a man should be liable to be punished even
for true defamatory statements, unless he can show that it was for the public
benefit that they should be made ; but probably it should be illegal to make
such statements from malice, or with a view to private gain,
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may turn out to be so; hence, in this case, not only con-
sciously false but grossly reckless statements, which actually
cause material damage, may fairly be regarded as wrongs
needing reparation.

IV. Under the head of moral coercion or intimidation,
a distinction has to be taken similar to that which has
already been pointed out in considering interference with
gocial relations. There can be no doubt that to cause alarm
by doing or threatening wrongful acts, or to endeavour by
any kind of threats to induce a man to do wrongful acts
or abstain from fulfilling definite duties, are wrongful inter-
ferences, which call for legal repression. But when A, by
threatening to do something in itself legitimate”™ but
damaging or annoying to B, induces B to act in a manner
opposed to B’s interests or inclination, but not involving
a breach of legal duty, it is a more difficult question how
far this kind of intimidation can properly be regarded as
a legal wrong from an individualistic point of view. We
can hardly lay down that an intention to coerce renders an
act wrong which would otherwise be legitimate, no less
than an intention to injure. For there are many cases in
which a coercive intent is also plainly beneficent, either in
the interest of the person coerced or of the community: as
when a father notifies to a son that he will lose a legacy
if he runs into debt, or when persons are restrained or re-
claimed from vice by fear of exclusion from social relations.
It would be paradoxical to regard such warnings and
exclusions as wrongs, merely because they are intended to
be coercive. Again, coercion of a certain kind is a natural
incident of commercial exchanges: the buyer forces the
seller to lower his price by refusing to buy, and wvice versa.
All we can say is that, whenever the direct or main intent
of any action is to induce a man by fear of damage to do
what, apart from such inducement, he would consider to be
opposed to his interest, the action is at least of doubtful
legitimacy from an individualistic point of view; in fact,
cases similar to those above mentioned may easily be found
which would be generally disapproved ; e.g. if a father were
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to warn a son that he would lose a legacy if he did not
join the Church of Rome, or if an employer were to give
notice that he would engage no workmen who declined
to take a pledge of abstinence from tobacco. So again, a
trader would be widely censured who sold his goods at un-
remunerative prices in order to drive another trader out
of the business. In short, conduct of this kind lies on the
ambiguous margin between what an individualistic code
should allow and what it should prevent: and it cannot
be said to be contrary to the individualistic principle to
subject such conduct to legal repression in any special case
in which a demonstrably coercive intention was combined
with emischievous results—provided that this special case
could be clearly defined and distinguished from other cases.
A particular case that is free from difficulty is where the
act threatened is one that either ought not to be done at
all, or ought to be done with a view to the public benefit ;
—such as an accusation of crime. The wrongfulness of
threatening an act of this kind with a view to private
gain, to be obtained by inducing persons whom it might
harm to purchase the threatener’s silence, is easily recognised
and defined. Another case that specially invites the legis-
lator’s attention, as specially menacing to the freedom of
individuals, is where a number of persons combine to in-
timidate by threatening acts which, though not illegal apart
from their coercive purpose, are demonstrably threatened
and carried out for this purpose.!

V. It remains to consider how far the causing of mental
annoyance, without demonstrably malevolent intention, is to
be regarded as an interference which law ought to prevent.
Reflection will at once show that we cannot hope to prevent
this with anything like completeness. B may be offended
by the colour of A’s dress or the cut of his beard, his
movements in public, or the expression of his opinions and
sentiments; but it is obvious that the attempt to shield
B completely from annoyance thus caused would involve
tenfold more vexatious interference with A. Experience

! This case will be further discussed in a subsequent chapter (XXVIIL.),
F
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alone can enable us to determine roughly what kinds of
sensibility to mental annoyance are so keen and widely
spread as to render governmental interference desirable for
their protection. It is to be observed that in many cases
mental annoyance is commonly combined with harm or
loss of some other kind. This is the case with attacks
on reputation, which we have already considered: and in
other important cases of offensive and annoying acts pro-
hibited by law in modern civilised communities, we find
that such acts have at least an indirect tendency to cause
a violation of some legal rule that rests on other grounds.
Thus indecency is prohibited because the sentiment it
offends is indirectly protective of the institution of the
family; and I conceive that the primary aim of law in
prohibiting blasphemy is not merely to prevent the mental
pain it causes to believers in the established religion, but to
prevent religious beliefs from being weakened, on account
of their importance to social order.



CHAPTER V
ON PROPERTY

§ 1. &N the present chapter I propose to consider the main
regulations in respect to Property which a consistent legisla-
tion on the basis of utilitarian individualism will include.

It will be convenient first to take the common notion of
the “ Right of Property ” and analyse it into its elements :
and, so far as these elementary rights are separable, to
observe the different grounds for maintaining them separ-
ately or in combination in different cases. For clearness,
we will, in the first instance, limit our consideration to
property in material things.

We may begin by observing that the most widely
extended right secured to members of an orderly community
in respect of material things is merely a right to use
transiently, to make the material thing a means to the
satisfaction of needs and desires, not necessarily combined
with any power to exclude another from using the same
thing immediately afterwards,—or even at the same time,
8o far as this second use does not actually impede the first.
The obligation corresponding to this right is merely that
of not interfering with actual use. And in the case of
things of which the utility does not result from human
labour, and which can be used simultaneously or success-
ively by an indefinite number of persons, without any
considerable amount of mutual interference, our principle
can only justify us in securing to individuals unhampered
and not exclusive use. Thus, if a piece of land is most

67
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useful on the whole as an area for common recreation,
it is obviously inexpedient to allow it to be appropriated
in sgeparate portions for the separate use or enjoyment
of particular individuals.  Considerable portions of the
earth’s surface have, in the most civilised societies, been
kept out of private ownership for this reason.!

It is not, however, the mere right of unhampered use
which constitutes the most essential element in the Right
of Property, as commonly conceived: but the right of
exclusive use.  This is always implied in the idea of
appropriation: but the obvious utilitarian grounds for it
are different in different cases. Some kinds of things—
such as food—if used as such at all, can only be used once,
and therefore by a single individual: so that the undis-
turbed use of them is impossible without appropriation.
In other cases it is obvious that at any rate the most
effective use of the material thing in question—either for
immediate enjoyment or as an instrument or material for
producing things directly consumable—requires that the
user should have the legal right of excluding other persons
from any similar use of the thing, or any action materially
affecting its physical condition, at least for a considerable
period of time. If a field is to be used for the cultivation
of crops it is obviously expedient, even in a primitive con-
dition of agriculture, that it should be under the exclusive
control of one person—or of a group of persons acting in
concert—at least during the time that intervenes between
one harvest and another: and as the art of agriculture
develops, the requisite period of exclusive control continu-
ally tends to become longer.

More often, however, the ground for legalising the ex-
clusive use of material things does not lie in the fact that
the things are thus obviously made more useful, but in the
fact that their existence—in the form on which their

1 In the case of land, such a right of unexclusive use may be retained for
certain purposes, while appropriation is allowed of other utilities derivable
from the land—as when A owns land, but a right-of-way over his land is
secured to the world at large,
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utility depends—is due to labour spent in producing and
guarding them, which would not have been expended if the
labourer had not been able to count on the exclusive enjoy-
ment of his results: and it is, as we have seen, from this
point of view that the right of property is commonly
justified by Individualists. But, whatever its rafionale may
be, it is this right of excluding all others permanently from
interference with a particular portion of matter, which we
have to regard as the most essential element in the Right
of Property in material things.

We may observe that in the case of non-exclusive no
less than of exclusive use, the protection from interference
which law gives to the user may be of an indirect kind.
Thus, where the water of a stream is used to turn the
wheels of a succession of water-mills in its descent, it would
be obviously inexpedient to allow the water to become the
property of any of the millowners: butin order to encourage
them to make the water useful in this way it is expedient
to protect them against a diversion of the course of the
stream at any point above their mills. And on similar
grounds the owner of a house is not merely protected
against the forcible entry of a stranger, but for the loss
of utility caused by the pollution of the surrounding
atmosphere. How far such protection of A from indirect
interference should be given, where it involves a material
restriction on the freedom of action of other persons, can
only be settled in any particular case by a careful balance
of conflicting inconveniences.

We have already noticed that the utilities of some
things—such as food and fuel—are completely exhausted
in a single use; sometimes, again, as in the case of clothes,
ordinary use involves gradual deterioration. In either case
it is not practicable to separate the Right to use the thing
from the Right to destroy it, totally or partially: and,
accordingly, this latter right is included in the common
notion of the right of property. If, however, in the normal
and proper use of a thing it either does not tend to be
deteriorated, or tends to have its original utilities continually
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restored, it is possible and may be expedient to secure to an
individual the exclusive use of it for life or a term of
years, without also allowing him to destroy or deteriorate
it. Thus, when land used for agricultural purposes is let
on lease, some provision against deterioration is generally
expedient.

Finally, the right of property is commonly held to include
the Right to Alienate by gift or exchange during life; and
perhaps also the Right to Bequeath. But either of these
may be separated from the right of exclusive use: in fact,
this separation is not unusual when the right of exclusively
using a thing of comparatively permanent utility is limited
in time. The application of the term “ Property ”,to a
right so limited is perhaps unusual, but I think it is more
convenient to use the term, with a qualification, in this
wider sense. If the right of deterioration and the right of
alienation are withheld, the right of bequest is usually
withheld along with them; in which case the right of
ownership is reduced to the right of exclusive use during
life or for a term of years. At the same time, as was
before observed, freedom of bequest is a much more dubious
deduction from the general principle of Individualism than
freedom of use or of alienation during life; I have there-
fore thought it most convenient to treat the right of be-
quest separately. I shall accordingly mean by the “ Right of
Property "—when used without qualification—the complete
right of exclusive use, including the right to destroy and the
right to alienate ; but not necessarily the right of bequest.

§ 2. I now pass to consider how this right of property
should be acquired. In the first place, it is clear that in
a modern society where the right of property—including the
right of transfer by sale or gift—and regulations determining
the succession to property after the owner’s death, are fully
established, the most important part of the material wealth
owned at any time will have been obtained by transfer
during life or inheritance. The conditions under which
such transfer should be allowed, and regulations for bequest
and intestate inheritance, will be considered separately here-
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after : at present, therefore, I confine myself to the con-
sideration of the legitimate origin of property in things not
yet appropriated. We have seen that the moral right to
the produce of one’s labour constitutes, in the individualistic
view, the principal justification and basis of legal rights of
property. But simply to place this moral right under the
sanction of law, by laying down a general legal rule securing
to each individual the results of his labour, would be
obviously inadequate: for a man does not create matter
by his labour, but only modifies it: and the fact that he
has spent his labour on material to which he had no right
could at most give him a right to an equivalent for the
addijional utility that it has thereby acquired. It is
necessary, therefore, in a system of law, to determine how
the individual’s rights stand in relation to matter before it
is modified by labour.

Here, first, it is to be observed that a thing may require
search, or pursuit, and perhaps the exercise of skill or
strength in capture, in order that it may be obtained
and used for human purposes; and that then the labour
of seeking or hunting is really invested in the thing before
it comes into a man’s possession. On this ground, as was
before said, the simple rule of appropriating the thing
8o found or captured to the individual finder or capturer
is an unexceptionable application of the individualistic
principle, provided that other men’s opportunities of obtain-
ing similar things are not thereby materially diminished.
The thing with all its utilities is not an excessive reward
for his labour, if any one else can get as much by similar
labour. It is therefore reasonable that wild animals, that
are not in any degree the product of human labour and
care, should belong to those who have effected their capture:
and that other things admitting of being moved and carried
off should—unless they have already been appropriated,
or are found upon or in appropriated land—become the
property of those who have first physically seized them.
But in the case of most useful inanimate things human
labour is primarily required not for search or capture, but
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to foster their growth on the surface of the soil, or to
extract them from beneath the surface: thus, in order to
obtain them it is necessary that the land should be
appropriated, at least temporarily, to the exclusive use of
the labourer: and the question is how this can be done
without encroachment on the rights of other persons.

In a country as fully populated as the civilised countries
of Europe are, appropriation has already gone so far that
this question does not arise in any simple form:' it is,
therefore, most convenient to consider it in reference to
land in a country newly colonised. How shall we decide
how much land any individual in such a country is to be
allowed to take possession of ? The most obvious answer is,
as Locke suggests, that each may appropriate as much as he
can really occupy and effectively use. But, first, as I have
elsewhere said,? “the use of land by any individual may
vary almost indefinitely in extent, diminishing proportionally
in intensity—e.g. it would be absurd to let any individual
claim possession of the whole ground over which he could
hunt, as against another who wished to use it for pasturage:
but if so, ought the shepherd, again, to have possession as
against a would-be cultivator, or a cultivator as against a
would-be miner.” Even if such difficulties as these could
be overcome, a more fundamental objection would remain,
viz. that the condition necessary to justify appropriation of
any utilities on the individualistic principle—that other
men’s opportunities of obtaining similar utilities were not
materially diminished—would soon become impossible to
fulfil: newcomers would find no land as good as that which
had been first appropriated. It must be admitted that
private property in land involves a substantial encroachment
on the opportunities of applying labour productively which
—were it not for such appropriation—would be open to

! Tt is true that the transfer of common land to private ownership is a
process still going on in England : but the land that is thus transferred is
already the subject of definite rights belonging to a particular group among
the members of the community, and cannot be appropriated without the
consent of a definite proportion of this group.

2 Principles of Political Economy, bk. iii. ch. iv. § 12,
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individuals now landless: on the other hand, appropriation,
at least for a term of years, is manifestly required, on the
principle of utilitarian Individualism, to stimulate and
reward the most energetic and enlightened application of
labour to land. It would seem, therefore, that the only
practicable application of our principle is to allow the
requisite appropriation but to secure adequate compensation
for the encroachment involved in it. The precise extent
to which appropriation should be allowed, and the manner in
which the compensation is to be taken, are questions that
have to be decided, I conceive, by a careful balance of expedi-
encies. The simplest plan would be to sell the land freely
to tle highest bidder for what it would fetch, and invest the
proceeds for the permanent benefit of the community. But
it cannot be said that the individualistic principle requires
the method of sale to be adopted rather than the method
of lease: and as land tends to increase in value as a country
becomes more densely populated, it seems probable that
the prospective increase of value, accruing independently
of the owner’s energy and enterprise, will not be adequately
represented in the sum received for the sale of the land;
so that the compensation thus directly secured to future
generations, for the opportunities from which they are
excluded, is not likely to be adequate. On the other hand,
it is for the general good that the individual cultivator’s
energy and enterprise should be encouraged as much as
possible, and complete ownership is the most simple and
effective way of encouraging it. What scope is to be allowed
to those opposing considerations cannot, I conceive, be deter-
mined without special experience: and in practically decid-
ing the question we should have to take into account the
moral and intellectual qualities likely to be possessed by
the government that, if the system of leases be adopted,
will have the delicate task of artificially providing for the
lessee that encouragement of industry and thrift which the
system of private ownership gives him naturally.!

1 It is to be observed that I am here only dealing with the application of
Individualism to land-tenure in a new country. The question whether land
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So far we have been considering the arrangements ex-
pedient for a community dealing with newly-occupied land.
But it would seem that our judgment on proposals for
taking land back into the possession of the community in
a district where it has, in the main, been completely appro-
priated ought reasonably to be determined by the same
kind of considerations,— with the very important differ-
ence, that in the latter case we have to take into account
the cost of compensating existing proprietors.!

§ 3. To whatever extent the surface of the earth is
rightly appropriated to the exclusive occupation of indi-
viduals, its vegetable products will, of course, belong primarily
to the occupier; as—generally speaking—no one elsg can
enjoy them without his consent: and so far as their growth
is altogether due to human exertion and care, or admits of
being materially aided thereby, the encouragement of such
labour and care is, as we have seen, a main ground justifying
the appropriation of the soil. So again, where the labour

and care of the occupier is directly applied to tame animals
that feed on the natural produce of the soil, the appropria-
tion to him of the progeny of the animals is similarly
justified. By “tame” animals we mean such as are
normally within the control of some man, so that they can
at any time be physically taken into possession by him:
if they stray beyond his control, it is through accident or
the enticement of other men, and their ownership is
normally ascertainable by some natural or artificial mark.
It is obvious that the exclusive use of such animals may
be appropriated to individuals without much more difficulty
than that of inanimate things. The case is different with
animals which we call “wild,” 4.. which require some
process of capture, uncertain in its results, before a man
can take possession of them.? Still, if their existence is
should be granted on easier terms to encourage emigration belongs to a later

part of the discussion. See Chap. X. on “Socialistic Interference.”

1 8ee Chap. XII.

2 The criterion adopted by the Romans for distinguishing “ tame " from
“wild” animals—and widely followed in modern law—was the ‘‘animus
revertendi.”” A creature that had a ‘‘disposition to return” after straying
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entirely or largely due to the labour applied by the
holder of the land, our general principle will justify us
in prohibiting other men from taking possession of them,
go far as their ownership is clearly ascertainable—as (e.g.)
if they belong to a particular rare species. =~ Where this
ascertainment is practically impossible, the prohibition
would be futile: but even then, so far as they can be
prevented from straying, their exclusive use is indirectly
secured by appropriating the land. It is, however, obvious
that in the case of land whose only useful produce consists
in wild animals and vegetables, capable of living and
thriving without human labour or protection, one main
argwnent for allowing appropriation is absent. Still, the
appropriation of such land—assuming a fair compensation
for the utilities thus withdrawn from the community—
seems to be a legitimate application of the individualistic
principle, provided that its appropriation tends materially
to increase the utility obtainable from such land: in
considering which we have to take into account the enjoy-
ment derived from hunting wild animals, as well as the
utility of the animals when captured. —The theoretical
question is simply whether the whole amount of utility
obtainable when the land is allotted to the exclusive use
of individuals, is clearly greater or less than the whole
amount of utility that may be expected to result from
leaving it common: but, of course, in any concrete case
the balance of utilities may be difficult to ascertain.'

§ 4. There is no necessity that the appropriation of the
surface of land should carry with it an exclusive right to
extract the minerals which lie below the surface; and their
existence is obviously not in any way due to the labour and
care of the individual who has appropriated the surface, or

was tame : if it had no such disposition it was wild. It might have it and
lose it : it then relapsed into its natural wildness. It seems to me, however,
that it is rather the owner's prospect of getting possession of the animal than
its own state of mind which is primarily important from a utilitarian point
of view.

1 The question how far market value can be taken as a measure of utility
will be discussed later. Cf, Chap. X. § 6,
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of any subsequent owner. If, indeed, such minerals ars of a
common kind, it would be a needless and vexatious interfer-
ence with the freedom of the owner of the surface to prevent
him from appropriating them ; since he cannot thereby gain
any material advantage which might otherwise have been
enjoyed by other members of the community. If, however,
the minerals are at once so rare and useful that a consider-
able extra value is obtainable by the labour spent in
extracting them, as compared with other labour, it is hardly
in accordance with our principle, that this extra value
should be appropriated by any one member of the com-
munity, to the exclusion of the rest; except so far as it
is needed as a reward for the labour that has to be spent,
on the average, in searching for the rare mineral. This
last consideration is of course important: and since
the owner of the surface is generally in the best position
for ascertaining what lies beneath it—especially if he is
allowed to extract common minerals—there is an obvious
utility in allowing him to appropriate even the rarer and
more valuable contents of the earth; since the total
amount extracted will thus tend to be increased to the
advantage primarily of the producer, but indirectly of
others also. Whether this gain to the community is likely
more than to compensate for the loss of the extra value
of rare minerals which the government might secure, in
whole or in part, if property in the surface were strictly
separated from property in the contents, is a question which
only experience can enable us to answer; and which may
perhaps require a different answer in reference to different
minerals, and different social and industrial conditions. The
same may be said as to the expediency of providing for the
contingency that the owner of the surface may not be well
qualified either to ascertain the presence of minerals hidden
some way below the surface, or to decide whether their
extraction will be remunerative. Such provision may be
made, in accordance with our principle, by retaining for
members of the community generally the right of extract-
ing minerals from land which, for ordinary purposes, has



v ON PROPERTY 77

been allowed to pass into private ownership; under con-
dition of paying adequate compensation to the owner of the
surface, and avoiding certain parts of his land where their
operations would be likely to cause special inconvenience.

The exact determination of the limits of private and
common property in land is, as we have seen, a matter
which has to be settled by the aid of special experience on a
balance of conflicting considerations; it has, in fact, varied
very much in different ages and countries in which private
property in moveables has been completely established.
There are, however, important and extensive portions of the
earth’s surface which individuals have never been allowed
to ctaim for their exclusive use,—their utility being clearly
greater when they are not appropriated. Among these are
the portions which are covered by the sea or by navigable
rivers. But since the boundaries of these portions are not
permanently fixed, but in many cases change continually—
though, for the most part, very slowly—a question arises
as to the ownership of the strips of dry land that are from
time to time won from this watery region: and it may be
instructive to consider briefly the general rules for deciding
this, as illustrating the limits of Individualism from a
utilitarian point of view. If such accessions to terra firma
take place by the mere action of natural forces, and cannot
be materially aided by human labour, it is obvious that no
individual can have a claim to them, and that the increment
of value which the neighbouring lands receive through the
change ought to belong to the community. So far, on
the other hand, as the acquisition or maintenance of the
new land requires labour, it is reasonable to let it become
the property of those who are in the best position to apply
the required labour, — that is, generally speaking, of the
proprietors of the neighbouring land,—unless uniformity of
action is on special grounds desirable, as may be the case
with low land protected by dykes.

§ 5. So far we have been considering the Right of
Property, according to the commonest conception of it, as
implying the right to exclusive enjoyment of the entire
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aggregate of utilities derivable from some portion of matter.
Before leaving the subject we may observe that rights
coming under the general head of property may be created
by division into fragments, if I may so say, of the permanent
right of exclusive use of some material thing.  Such
division may arise, in the first place, by mere limitation in
time of the right of exclusive use; which will, of course,
involve a corresponding limitation of the right to alienate
or bequeath, and a withdrawal of the right to destroy or to
deteriorate, except so far as some degree of deterioration
is involved in the normal use of the thing. In the case of
moveables generally, this is the only division of utility
which can, from the nature of the case, be conveniently
introduced ; but in the case of land, certain special uses and
advantages may be, and frequently are, secured separately
to individuals who do not own the remainder: such as
the right of hunting or fishing on the land of another,
the right of pasturing cattle, of digging turf, etc. In the
historic development of private property in land, such par-
ticular rights of use may have come into being as relics of
a general right to share the utilities of land not completely
appropriated, secured by custom to the cultivators of the
neighbourhood. ~But in the modern community that we
are now contemplating as organised on the individualistic
principle, such a separation of utilities would only arise by
consent, except in the case of utilities which it is clearly
to the advantage of the community to reserve to the public :
such (e.g.) as rights-of-way.

Another important class of rights of property, in which
the objects appropriated are not material things, are those
rights to non-imitation, by which the results of intellectual
labour are protected; whether these results are of the nature
of technical invention, secured by patent, or literary pro-
ducts secured by copyright. As I have already said, though
the legal interference with the actions of other men required
to protect these rights is of a very peculiar kind, it seems a
clear application of the individualistic principle; so far as
it is indispensable for giving the needed encouragement to
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industry, and is limited to results at which the persons pro-
hibited from imitation could not possibly have arrived by
independent effort. But in the case, at least, of patents, it
is very difficult to prove this impossibility. “It is almost
always within the limits of human probability that in pro-
tecting a technical invention we may be preventing the use
of a similar invention which might otherwise have been
made by some one else; indeed such coincidence of inven-
tions may even be said to be positively probable, wherever
several ingenious minds are simultaneously pondering over
the best method of meeting some definite technical need.”!
Hence patents generally must, I think, be regarded as involv-
ing wome chance of encroachment on the opportunities of
others, which must be supposed to increase as time goes on;
and this seems a valid argument, from an individualistic
point of view, for limiting the duration of this kind of
property. In the case, however, of literary products, this
difficulty is to a great extent absent; it arises only, if I
may so say, on the margin of the right, in considering the
exact degree of resemblance which ought to be held to con-
stitute an infringement of copyright. There can be no
encroachment on the opportunities of others in a prohibi-
tion to reprint Hamlet; though it may be doubtful how
far, if the copyright of Shakespeare’s plays were in force,
another treatment of the same plot ought to be interfered
with. For this reason, any limitation of the duration of
copyright to a period falling short of the author’s life is
not defensible on individualistic principles. Even the limita-
tion actually established in our own and other systems of
law, by which copyright ceases at a certain time after the
author’s death, requires a special utilitarian justification :2
since the mere fact that the utility produced by a certain
kind of labour cannot be adequately protected without
legally prohibiting imitation, is not in itself a reason why
such utilities should be less completely or permanently at
the disposal of the labourer.

! Principles of Political Economy, book iii. chap. iv. sect. 6.
2 See Chap. X. § 5.
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For completeness it should be noticed that there are
other kinds of rights besides those discussed, which are
commonly regarded as rights of property—and for ordinary
purposes, rightly so regarded, as being both valuable and
transferable, and so substantially equivalent to a certain
amount of material wealth. Of these the most important
class are rights to receive money, which belong to the
class of rights arising out of contract, to be discussed in
the next chapter. It may be noted further that we may
even properly count as a part of a man’s wealth a habit or
tendency of action on the part of others which is advan-
tageous to him, even though it is not in any way enforced
by law, provided it is transferable: as (e.g.) the so-ealled
“good-will” of a business. The only political question
of importance that arises with regard to this species of
private wealth is how far Government can rightfully diminish
or destroy it without compensation, by some action otherwise
legitimate.!

§ 6. Hitherto I have been treating of things that have
not yet been appropriated. @~ Whatever huas once become
property usually continues in this condition, so long as it
has any value; being transferred, as we have seen, by sale
or gift during life, or through inheritance at death. In
exceptional cases, however, it may happen that what A has
thrown away as useless may be thought useful by B ; if this
is the case, it is obvious that B should be allowed to
appropriate it.

We have now completed our survey of the chief modes
of legally acquiring rights of property,—apart from transfer
by consent, and succession through bequest or intestate
inheritance, with which the two following chapters will
be concerned. But an important question still remains.
Suppose a man is found dealing with a thing as his own
without being able to prove that he has ever legally acquired
property in it : what is to be his legal position? When
we consider the numerous ways in which evidence of legal
title may accidentally fail, it becomes evident that, for the

1 See Chap. XII.
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sake of peace and security, the actual possessor of anything
must be recognised as having the rights of a proprietor,
unless there is positive evidence to show that it legally
belongs to some other person or has been wrongfully with-
drawn from public use. And, for the sake of security, to
free men from the apprehension of unknown claims at any
time arising, it seems necessary to go further, and recognise
the claim of ancient bond fide possession, even against a
title of a different kind, after a certain interval of time
has elapsed during which no assertion of this other title
has been put forward. This interval should be sufficiently
long to leave ample time for the assertion of claims in
ordindry cases, but not longer than is required for this
purpose.

So far I have supposed the possession to be bond fide.
Generally speaking, this condition should be strictly main-
tained, since there is no sufficient reason for ever putting
an end to the insecurity of a consciously wrongful holder of
property : if such a person desires the peace of an honest
man, he should confess and repair his wrong. Only some-
times after revolutions or civil disorders even ill-gotten
gains have to be guaranteed to the possessors, for fear lest
a too widespread apprehension should lead to a remewal of
the disorder.

Nore.—The difficult question whether a good title should ever be allowed
to arise by transfer out of a bad one—as in the case of an innocent purchaser
of stolen property—will be discussed subsequently under another head.



CHAPTER VI
CONTRACT

§ 1. IN a summary view of the civil order of socisty, as
constituted in accordance with the individualistic ideal,
performance of contract presents itself as the chief posttive
element, protection of life and property being the chief
negative element. Withdraw contract—suppose that no
one can count upon the fulfilment of any engagement—and
the members of a human community are atoms that cannot
effectively combine; the complex co-operation and division
of employments that are the essential characteristics of
modern industry cannot be introduced among such beings.
Suppose contracts freely made and effectively sanctioned,
and the most elaborate social organisation becomes possible,
at least in a society of such human beings as the individual-
istic theory contemplates—gifted with mature reason, and
governed by enlightened self-interest. Of such beings it is
prima facte plausible to say that, when once their respec-
tive relations to the surrounding material world have been
determined so as to prevent mutual encroachment and
secure to each the fruits of his industry, the remainder of
their positive mutual rights and obligations ought to
depend entirely on that coincidence of their free choices,
which we call contract. Thoroughgoing individualists
would even include the rights corresponding to govern-
mental services, and the obligations to render services to
Government, which we shall have to consider later: only
in this latter case the contract is tacit. According to
82
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this view, an enlightened Englishman is a person who

resists the

“Temptations
To belong to other nations,”

because the Government of his country gives him a fairly
good bargain in the way of governmental services, includ-
ing enjoyment of public property; in return for which
advantages he has tacitly undertaken to pay the taxes that
Parliament determines, serve on a jury if required, become
a special constable if called upon in case of a riot, and
otherwise render to Government such services as the law
enjoing. This doctrine I do not now examine;' I only
refer to it to show the far-reaching importance of the
notion of contract in the individualistic view of the
organisation of society.

What we have now to do is to discuss the chief condi-
tions by which the legal enforcement of ordinary civil
contract has to be restricted, in order that the function
assigned to it in the individualistic ideal of society may be
performed most effectively, and with least attendant mischief.
But, before we proceed to this, we must notice an important
ambiguity in the meaning of the term contract. In its
widest sense the (legal) term contract denotes any act in
which “ there is a concurrence of two or more wills in pro-
ducing a modification of the legal rights of the parties
concerned.”? It includes, therefore, those transfers of
property by consent which were mentioned in the preceding
chapter ; which, of course, affect not only the mutual legal
relations of the contracting individuals but also their relations
to other members of the community. “Thus, if a man goes
into a shop and buys a watch for ready money, a contract
has taken place. The watchmaker and his customer have
united in a concordant expression of will,and the result has
affected once for all their legal rights.” Previously to the
transaction all other members of the community were legally

1 See Chap. XIV. § 4.

2 This quotation, and those which follow in this section, are taken from
Professor Holland’s Jurisprudence, chap. xii.
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bound to abstain from handling the watch without the
watchmaker’s consent, and to compensate the latter for any
injury that might be caused to the watch through their
negligence; henceforward it is the customer whose consent is
required, and to whom compensation will be due. In short,
the agreement of these two persons has affected what jurists
call their “rights in rem ”; i.e. rights corresponding to obliga-
tions imposed on other members of the community generally.

But in its narrower and more usual sense the word
contract denotes an agreement that only confers what
jurists call a “right ¢n personam ”; i.e. a right correspond-
ing to an obligation imposed only on a particular individual.
E.g. “Suppose that instead of the instantaneous sale’ of the
watch, the agreement has been merely for its purchase at a
future day ”; in this case there is a contract that does not
transfer the ownership of the watch, but merely imposes on
the watchmaker an obligation to sell the watch at the time
and for the price agreed upon, and gives the customer a
corresponding right, capable of being enforced against the
watchmaker, but not directly affecting his legal relations
with other persons.

Now, from the point of view of formal jurisprudence the
difference between the two kinds of agreements is doubtless
fundamental. But in a general discussion of the functions
of government, the distinction appears to me to have only
subordinate and secondary importance. We have already
had occasion to notice that if rights in personam are
valuable and transferable, they come to be regarded for
practical purposes as a kind of property: under ordinary
circumstances, my control over “money in the bank”
being practically as complete as my control over money
in my purse, I naturally think of the two “moneys” as
property of the same kind though differently situated:
it is indifferent to me that in the former case my legal
right only consists in an obligation imposed on the banker
to pay me coin or bank notes on demand, while in the
latter case the world at large is under an obligation to
refrain from meddling with my sovereigns. And, speak-
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ing more generally, we may say that, from our present
point of view, the resemblances between (1) sale or other
agreement by which property is transferred, and (2) an
agreement giving the legal right to a future transfer of
property or to some other service, are more important
than the differences. In the most important cases of
either—and those to which our consideration may con-
veniently be limited in the first instance—there is a
transfer of utility, from A to B, in view of a correspond-
ing transfer of utility on the other side; and not only
are the general grounds of expediency for giving legal
force to such agreements mainly the same in both cases,
but the special conditions under which it is inexpedient
to give them such validity are also to a considerable extent
similar.

It will therefore, I think, save trouble to direct attention
first to the conditions of valid exchanges of utility which
are in some degree common to the two cases: and then
consider the conditions peculiar, from the nature of the
case, to agreements to which the term contract is more
ordinarily limited,—i.e. in which the utility that one of
the parties agrees to transfer is a future service.

§ 2. With regard, then, to both kinds of agreements,
it may be laid down as a general rule that legal validity
should be given to all exchanges of utility (1) made between
persons possessing at the time mature reason, if they have
been made without (2) coercion, or (3) wilful or careless
misrepresentation on either side; and (4) if the effects they
were designed to produce involve no violation of law or
damage to third parties or to the community at large.
This rule is based on a general presumption that to carry
into effect agreements made under these conditions will
promote the interests of the parties agreeing, without
causing mischief to others; this presumption being an
immediate deduction from the individualistic principle that
a sane adult can on the whole be trusted to provide for
his own happiness if secured from interference. But if
any of these conditions is not fulfilled, the presumption
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so far fails, and there is a prima facie ground for interfer-
ing to prevent or modify the agreement, or allowing it to
be invalidated in whole or in part; so far as this can be
done without disappointing the legitimate expectations of
persons other than those who made the agreement. Let us
examine more closely the different kinds of conditions.

The first condition, that the agreeing parties should be
at the time in possession of mature reason, excludes—or at
least sets aside for further consideration—the agreements of
the three following classes of persons: (1) those who have
not yet come to the full use of reason; (2) those who have
lost it for an indefinite period through disease; and (3)
those who have transiently lost it through intoxicatjon, or
some similar cause. It does not follow that all such agree-
ments should be incapable of being legally enforced :—e.g.
there is a manifest expediency in the regulation that minors
should be legally capable of making contracts of a kind
clearly beneficial to them. But there is in all these cases
prima facie need of some limitation of the general rule of
enforcing agreements: since the intellectual condition of
one of the parties concerned precludes any general presump-
tion that the agreement will be for the advantage of both.

Our second condition was that exchanges of utility, to
be valid, should be made without coercion. Here the
term “coercion” requires careful definition. So far as it
merely means illegal coercion—z.e. actual or threatened viola-
tion by one party of the other’s legal rights—the condition
presents no difficulty: it is manifestly inexpedient, generally
speaking, that the law should supply inducements to illegal
conduct by securing advantages to the law-breaker.! But
suppose that A induces B to enter into an agreement
by threatening some act or omission which is not illegal
or in itself immoral, but which will as a matter of fact be
seriously annoying to B; while it is not conducive to A’s

! I do not know why—as is commonly said to be the case in English law—
the ‘‘duress” that renders a contract voidable is confined to ‘‘actual or
threatened violence or imprisonment” ; and does not include the threat of
irreparable injury to property. I can find no justification for this restriction.
The rule in the Indian Code is wider and more reasonable.
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interests otherwise than by enabling him to obtain B’s
consent to the agreement, and certainly would not have
taken place except for A’s desire to obtain this ;—is there an
adequate reason for invalidating such agreements, or inter-
fering to discourage them ? It is not easy to give a decided
general answer to this question: on the one hand, it is
obviously desirable to prevent pressure of this kind, so far
as this can be done without causing mischief in other ways ;
on the other hand, it seems difficult to prevent it in any
complete way, without seriously interfering with the freedom
of persons to declare intentions in themselves innocent.!

It is another question whether the law should inter-
fere fo prevent or discourage a contract in which A gains by
the distress of B, even though A is in no way responsible for
the distress nor legally bound to relieve it. Such a contract,in
popular political discussion, is sometimes said not to be free ;
but it seems clear that, on the individualistic principle, there
is no ground whatever for interfering to prevent it, if it be
granted that we have the ordinary reasons for assuming that
it places B in a better position than he would have been
apart from the contract. If A isnot legally bound to help
B merely because he is in distress, and if he is free to con-
tract or not as he likes, the law cannot consistently oblige
him to make an exchange of utilities—if he makes one
at all—more favourable to B than he would make with-
out legal interference : at any rate this cannot be defended
on the ground that B is “not really free,” in the sense
in which individualistic legislation aims generally at secur-
ing his freedom. How far any limit should be placed
on B’s power to bind his future actions under these cir-
cumstances, is again a different question which we shall
consider later.?

1 The ‘‘ Undue influence ” which renders a contract voidable, according to
English law, seems in some cases to include pressure of this kind, at least
according to the dicta of the Judges. But I am informed that these dicta go
beyond the decided cases ; which do not support the general proposition that
an agreement obtained by ¢‘ pressure ” is invalid, if by *‘ pressure ” is meant an
expressed intention of doing something lawful but injurious to the other party.

2 See § 6 of this chapter.



88 ELEMENTS OF POLITICS CHAP.

3. Let us now examine the third of the conditions above
mentioned : that there must be no wilful or negligent mis-
representation of material facts, ~'We may begin by observing
that—notwithstanding the general presumption above stated
—experience continually shows us cases in which an exchange
of utility has actually been disadvantageous to one of the
parties, owing to an erroneous idea of the value of the thing
or service bargained for. The question then arises how far
the law should interfere to prevent or repair this dis-
advantage. Now it is obvious that if a seller’s erroneous
idea of the value of a purchased commodity, even when
shared by the buyer, were broadly held to be a ground for
treating the transfer as substantially invalid, the insecprity
thus introduced into agreements would be so widespread as
to be intolerable : no purchaser (e.g.) of a picture would ever
know whether the exchange was really completed or not.
The only question that raises any doubt is, whether A should
not be bound to disclose all material facts Znown to him,
which are such as would affect B’s judgment if he knew
them, supposing B to be a person of ordinary common sense.
I think that our first impulse would certainly be to affirm
that he ought: but reflection seems to show that if the
knowledge was of a kind that it was equally open to B to
acquire, it accords with our principle, that A should profit
by his superior knowledge, and B bear the loss arising from
his ignorance,—provided that his mistake is not caused by
wilful or careless misrepresentation on A’s part. And even
when—as in ordinary cases of sale—the seller may be
supposed to have superior knowledge of the qualities of
the articles sold to the buyer: still it is prima facie in
accordance with the principle of mutual non-interference
that each should be left to ascertain unaided the adaptation
to his own needs and desires of the thing or service that
he transfers or receives in exchange.

There are, however, certain kinds of exchanges, in which
one of the parties is from the nature of the case generally
placed at an obvious and marked disadvantage as compared
with the other, in respect of his means of acquiring know-
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ledge upon the subject to which the agreement relates: in
which, therefore, there is a special utilitarian argument for
giving him legal security that the statements on the other
side are not only true as far as they go, but substantially
complete. Contracts for the allotment of shares in com-
panies afford a familiar example of this class! And there
is a different class of cases in which concealment of material
facts seems to be a reasonable ground for allowing an
exchange to be invalidated: .. when the exchanging
parties stand in a special relationship (e.g. solicitor and client,
or ex-guardian and ex-ward), in which A would naturally
suppose B to be advising him for his (A’s) own good. Still,
in either of these cases, the reason for invalidating the
agreement seems hardly consistent with the fundamental
individualistic assumption that government may safely leave
a sane adult to take care of his own interests.

Putting aside these special cases, we may say that the only
adequate ground for invalidating an exchange of utility freely
made between persons in possession of mature reason—if it
turns out disadvantageous to one of the exchangers through
his ignorance of material facts—is that this ignorance has
been caused by the other party to the exchange in some
active or positive manner, and not merely negatively through
non-disclosure. Here, however, a further limitation seems
necessary, to avoid a degree of interference that would do
more harm than good. It seems inexpedient to lay down
that every misleading statement made by one of the ex-
changers, which has in any way contributed to induce the
other to enter into an agreement disadvantageous to himself,
is to invalidate the agreement or give a legal claim to
reparation: to lay this down would hamper too much the
general freedom of conversation between human beings,
whenever there was a possibility that the conversation might
ultimately lead up to an agreement.? So far, then, as innocent

! In Roman Law the principle of ‘‘caveat emptor " was overruled in
respect of ‘‘ vitia latentia corporis,” which the seller was bound to disclose.
? Another important reason for this limitation is suggested by Sir W,
Anson, who says (Law of Contract, Pt. ii. ch. iv. § 2): * The process of com-
ing to an agreement is generally surrounded by a fringe of statement and
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misrepresentation is concerned, it seems sufficient to provide
that each party to an agreement should be responsible for
the truth of any statement that substantially formed a part
of the agreement, 7.e. any statement upon the truth of which
it was understood by both sides to be conditional.

The case is different where there has been a demon-
strable intention on one side to deceive the other : all kinds
of acts prompted by such intention, if actual mischief to
the person deceived follows, may reasonably be regarded as
violations of the utilitarian principle of non-interference,
and are prima focie proper subjects for legal repression.
And it seems right to extend the notion of “ deceptive acts,”
to include cases in which the act itself, that caused or,con-
tributed to the erroneous belief of the other party, was not
designed to deceive, but in which the erroneous belief caused
by it was known to the agent and allowed by him to remain
uncorrected.

§ 4. Finally, we laid down that the expediency of legally
recognising the validity even of agreements apparently ad-
vantageous to both the contracting parties was limited by
the condition that the effects which the agreement was
designed to produce involved (a) no violation of law, and (b)
no cognisable damage to third parties or to the community
at large, By the first of these two conditions it is not
merely meant that the execution of any promise legally
enforced must not involve a violation of law—it would, of
course, be absurd that an otherwise illegal act should become
not only legally permissible but even legally obligatory,
merely because the agent had expressly undertaken to per-
form it. The more important part of my meaning referred
to cases in which the promise which there is a question of
enforcing, is not itself illegal, but in which the prospective
illegal conduct of the other party to the contract constituted
the whole or part of the inducement to make the promise :

discussion, and the Courts might find their time occupied in endless questions
of fact if it were permitted to a man to repudiate his contract, or bring an
action for the breach of it, upon the strength of words used in conversation
preceding the agreement.”
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in such cases to give legal validity to the promise is obvi-
ously objectionable, as affording indirect encouragement to
the doing of illegal acts. In itself it is quite lawful for me
to give a ruffian a £5 note; but if, having promised to give
him £5 if he would horsewhip my enemy, I were compelled
by law to fulfil the promise, the law would be indirectly
serving to increase the inducements to illegal horsewhipping.

The ground for stating separately the second limitation
(b) is not quite so easy to see. If, it may be said, there
are any acts so mischievous that promises to perform them
—and even contracts made in consideration of promises
to perform them — ought not to be enforced, how
coraes it that such acts are not prohibited by law? The
answer to this question will perhaps be more easily given
when I come to consider the different modes and degrees of
governmental interference for the prevention of mischief,
and the different drawbacks that attach respectively to these
different modes and degrees. I shall there point out that
the kind of governmental interference which consists in
refusing to interfere—of which the refusal to recognise
contracts is one species—is not open to some of the objec-
tions that may be urged against interference by direct legal
prohibitions and penalties actively enforced by law courts:
there may, therefore, be a margin of conduct harmful to the
community which may expediently be prevented by the
former milder mode of interference, though it would do
more harm than good to repress it by the latter more
intense method.

§ 5. In the last two paragraphs we have had chiefly in
view contracts in the narrower and more usual sense of the
term-—i.c. agreements to perform future services. Let us
now consider what further limitations of the validity of
contract peculiar to agreements of this kind are expedient.

It is evident that if there are no such limitations, a
man may exercise his freedom for its own destruction by
contracting himself into slavery: and an individualistic
system that allowed this would defeat its own fundamental
aims.  Still, the question is not free from perplexity. For
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any binding contract to be performed at a future date must
diminish to some extent the contractor’s freedom of action
when the time arrives. How then, it may be asked, can a
line be drawn? If A may pledge himself to work for B
for a year under conditions, why not for life unconditionally,
if he judges this to be for his own interest. How can any
limitation be justified except on the anti-individualistic
assumption that the average man cannot estimate his own
future interest as well as government can ?

The answer is that the individualistic principle does not
rest solely on the assumption of the acfual superiority,
generally speaking, of the individual’s practical judgment
where his own interests are concerned : it is based partly,on
a belief in the educative value of freedom as developing
foresight, and not only foresight, but the moral qualities of
self-reliance and energy. Hence it is not on the whole
opposed to individualism to treat as invalid any contract
resigning the rights to personal liberty and security and
the right to acquire and dispose of property: it merely
implies that the general assumption that the individual can
be trusted to look after his own interests has at a certain
point to give way to the general assumption that freedom
is good for him.

It does not follow that there should be no enforcement
of agreements to render personal services for an indefinite
time! No doubt the performance of such a compact
may become—through change of circumstances—indefinitely
more inconvenient to the promiser than it is advantageous
to the promisee. But this may easily occur in the case of
agreements for a definite, even for a comparatively brief,
date: and the difficulty may be met, consistently with our
principle, in a more satisfactory way without imposing a
limit of time. For, as has been before said, what is
important from the point of view of utilitarian Indi-
vidualism is, not so much that promises should be strictly

1 By the French law indefinite contracts of personal service are not
allowed. See Cod. Civil, 1780: “On ne peut engager ses services qu'd
temps, ou pour une entreprise determinée.”
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kept, as that the recipients of promises should not suffer
from their breach. Hence, generally speaking, when the
contract relates not to the transfer of property but to
personal services of any kind, it will suffice to exact from
the promisee adequate compensation for breach of contract :
so that practically the legal obligation arising out of such
a contract will be merely the obligation to pay a sum of
money if it proves inconvenient to fulfil the contract.

But a further limitation is needful: since the pres-
sure even of pecuniary liabilities that a man cannot hope
to discharge may, from an economic point of view, be a
serious approximation to the condition of slavery: as it
must materially impair the stimulus which freedom gives
to industry, if a man’s debts are so great that all he can
hope to gain by his labour is legally due to others. Hence
in all modern systems of law there is an important limita-
tion on obligations to pay money; for all debts cease to
be legally due from what we call “discharged bank-
rupts "—¢.e. persons who have proved their inability to
pay and given up their property for division—however
rich they may become after their bankruptcy. The
utilitarian justification of this arrangement is, that the
relief from debt thus given—while generally necessary to
restore to a bankrupt the ordinary inducements to useful
industry—involves no material sacrifice of the interests
of creditors; since, even if their claims were kept legally
valid, they would still have no effective means of com-
pelling the defaulting debtor to earn the funds required
to satisfy them. The general force of this reasoning is
undeniable ; though on the other hand there seems to be
no reason why the relief given to the bankrupt should be
so complete as to remove all inducement to repair the mis-
chief he has caused to others; it seems therefore expedient
that a bankrupt who has not paid his debts should remain
in a position of marked social inferiority.!

1 | think (e.g.) that he should be deprived of all political franchise ; and
that his legal immunity should depend on his name being kept in a register
open to public inspection.
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But, again, before the time has arrived to render the
service agreed upon, it may have become impossible or
illegal to render it. On whom should the loss through
this non-performance fall? Let us first take the case of
physical impossibility. ~Generally speaking, it would seem
that the person who undertakes to perform a service ought
to ascertain before undertaking it whether it is in his power
to perform it, just as the recipient ought to ascertain
whether it is worth while to pay the price asked: using
economic terms we may say that the promiser’s business
is to know the conditions of supply, while the promisee’s
business is to know the conditions of demand. So that,
if the subsequently manifest impossibility is one that might
have been foreseen, the promiser should be held responsible
for damage through non-performance. In many cases, how-
ever, it is either implied in the language used, or may be
assumed from the nature of the case, that it was the
intention of both parties that the promiser should be only
bound to perform if performance be possible. For instance,
if a contract is made to render artistic services requiring
special physical qualifications—such as singing—for a
certain payment; just as it may be assumed on the side
of the purchaser of the service that what he intends to
bind himself to remunerate is not merely the performance
of certain actions, but the production of certain aesthetic
effects by means of them ; so, it may be assumed on the other
side, that it is not intended that the artist should be con-
sidered to have failed to perform the contract, if, at the time
fixed, he is physically disqualified from producing the desired
effects. Perhaps a similar limitation of intention may be
assumed where the performance of a contract becomes
illegal through change in the law. At any rate, it seems
clear that the promiser cannot reasonably be expected to
foresee such changes: it is burden enough in a modern
civilised community to be legally assumed to know the law
as it is: it would be intolerable if one also had to foresee
what is going to be a year hence. If, however, A has
paid money to B or performed a service, with a view to
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B’s performance of a future service which, in the meantime,
has become illegal through a change in the law, the money
should be returned or the past service remunerated.

§ 6. So far I have examined the conditions under which
legal validity should be given to agreements in which both
partics receive some utility. It will be evident that the
limitations expedient in this case should also be applied—
so far as they are applicable—to one-sided transfers of
utility : but it may be questioned whether the legal en-
forcement of agreements of this latter kind should not be
still further limited ; since there is obviously not the same
prima facie ground for considering the agreement advan-
tageous to both parties. Still it would clearly interfere
with freedom of action if A were not allowed to transfer
property to B, merely because there was no commodity or
“ valuable consideration ” received by him in return; and it
does not at first sight appear why he should not be com-
pelled to render a service to which he has voluntarily bound
himself under similar circumstances. There is, however, in
our law, a provision that there must, generally speaking, be
valuable consideration to make a promise enforceable, unless
it is made with special formalities; and this provision
secms to be approved by the most esteemed living writers
on this branch of law. Apparently it is thought that
persons should be able to bind themselves by gratuitous
promises, but that some special solemnity should be re-
quired (1) as a protection of the inconsiderate, and (2) as
evidence of the fact that the promise was really made
—“preappointed ” evidence. = The former argument is
obviously an introduction of the “ paternal ” principle; but
there seems to me to be force in the latter, from our present
point of view, owing to the greater difficulty, in the case
of such one-sided promises, of distinguishing a statement of
a benevolent intention, not intended as a pledge, from a pro-
mise really understood as such on both sides. Still, on the
individualistic principle, it seems clear that any adequate
evidence of a one-sided promise ought to be accepted, and
that it ought to be as valid as a contract in which an
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exchange is made,—that is, if we are merely considering the
claim arising out of such a promise as a single and separate
claim. It is another question whether we should enforce a
two-sided promise rather than a one-sided one, if we have
to choose between the two; eg. as against an insolvent
estate, whether a gratuitous promise should be allowed to
rank along with promises given for value. Here, I think,
we should certainly decide in the negative.on utilitarian
grounds: it is much more important that men should rely
on bargains than that they should rely on one-sided promises
—not to speak of the need of providing that persons prac-
tically insolvent should not be able to create “friendly”
creditors : on similar grounds it is necessary to invalmate
even gifts of property made by persons who cannot pay
their debts.

§ 7. I proceed to notice a special operation of contract
which is important as determining a modification of owner-
ship. When we were examining the general desirability
of securing to individuals the right of exclusive use of
material things, the question might have been raised:
Why appropriate to individuals? Productive labour, under
modern industrial conditions, is usually the labour of many
co-operating. Why not allow appropriation to a group of
persons ? And the answer clearly is that we ought to allow
this, provided the group is so organised as to be capable of
corporate action,—or at least that the property rights of
members of the group are definitely determined so as to
avoid conflict in management and enjoyment. But our
principle obviously requires that the organisation of such a
group should be determined by free contract among its
members,—on the ground that men in general can deter-
mine on what terms they can combine better than govern-
ment can determine for them. Again, if such collective
ownership is to be as useful as possible it must be allowed
to carry with it the capacity of being the subject of rights
arising out of contract; and, obviously, the corporate body
or “artificial person” who possesses these rights must
equally be the subject of contractual obligations, and obliga-
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tions attaching to property. But a little reflection will
show that obligations can only be to a limited extent trans-
ferred to such an artificial person by the real persons com-
posing it. It is evident that such persons cannot be allowed
to diminish their general responsibility for the observance of
the rights of others; it would be absurd that by any com-
pact among themselves they should be able to contract
themselves out of prior legal obligations to other men ; there-
fore, if any act is done in the name of an artificial person,
by which such obligations are violated, all the persons con-
cerned in doing or ordering the act must be held responsible
as individuals.

The case is different with obligations arising out of con-
tract: it is clearly in accordance with the individualistic
principle that a group of persons should be allowed to con-
tract on the basis of “limited liability,” provided this is
clearly understood by the other party to the contract, since
the latter can always decline to enter into the contract if the
security seems insufficient. In short, on the individualistic
principle, the only legitimate end with which legal restraints
can be imposed on the formation of corporations capable of
holding property and making contracts is that of securing
clear intimation of their formation to the rest of the com-
munity, and clear distinction between their acts and the
acts of the individuals composing them. Some part of our
actual regulation of joint-stock companies is clearly designed
to realise this end, and is therefore simply individualistic,
though other rules can only be interpreted as intended to
protect the ordinary members of the company against the
mischievous consequences of leaving too much to their
directors.!

! Such rules belong to the species of governmental interference, which I
shall discuss in Chap. VIII., a8 ‘‘indirectly individualistic” or ¢ paternal.”



CHAPTER VII
INHERITANCE

§ 1. THE right of Bequest, and the title to property arising out
of it, comes naturally to be considered after the rights arising
out of contract. Indeed, a bequest made and accepted under
conditions may be regarded as a kind of contract between
the dead and the living. It follows that bequests should
only be treated as valid under limitations generally similar
to those which we have minutely examined in the case of
contract ; 4.e. they must be liable to be invalidated, in whole
or in part, by the absence of mature reason, or the presence
of coercion or deception. It has to be observed, however,
that where bequest operates some fresh legal intervention
would be necessary even if there had been no bequest;
since it would be manifestly opposed to the interest of the
community that the wealth left by a dead man should be
liable—Ilike things thrown away during life—to become
the property of the survivor who seized it first. There
must therefore be in any case a Law of Intestate Inherit-
ance: and it might seem simpler to consider first the plan
on which such a law should be constructed, before proceeding
to discuss the conditions under which bequest should be
allowed.! But,on the whole, it seems to me better to adopt
the opposite order ; since, when wills are allowed, any rules
deviating widely from normal customs of bequest would be
likely to cause painful disappointment of expectation: hence

! This is (e.g.) the order in which Bentham (Civil Code, Part ii. chapters iii.
and iv.) deals with the two questions of ** Wills” and *‘ Intestate Succession.”

98
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the regulation of intestate succession will reasonably be
determined to some extent on different grounds, according
to the nature of the restrictions placed on the right of
bequest.

To many Englishmen at the present day the right not
only of distributing one’s wealth after death, but of order-
ing the details of its use for all time, seems to be naturally
and almost necessarily included in the Right of Property,—
that is, unless the wealth has been given or bequeathed
to the owner under special limiting conditions. In fact,
however, the right of free bequest is of comparatively late
growth in the development of society. As Maine has pointed
out} “ in all indigenous societies a condition of jurisprudence,
in which testamentary privileges are not contemplated,”
precedes that in which free testation is permitted; and
even in medieval law we find that liberty of bequest
was at first closely limited by the rights of the testator’s
widow and children. The power of diverting the whole
of a man’s property from the family, or of distributing
it quite capriciously, is not older than the later portion
of the Middle Ages. “ When modern jurisprudence first
shows itself in the rough,”? wills are rarely allowed to
interfere with the right of the widow to a definite share,”
and of the children to certain fixed proportions, of the
common inheritance. And similar restrictions are actually
maintained in the French Civil Code and several other legal
systems ; partly owing to the remarkable persistence of the
older view of family right—when so much of less ancient
origin was swept away in the revolutionary era—but partly,
no doubt, from the desire to prevent the inequalities result-
ing from primogeniture.

I have allowed myself this brief historical digression,
because it is almost required to explain the peculiar position
which this point in the individualistic scheme occupies at
the present day.

Freedom of Bequest, on the one hand, has not completely
emancipated itself from the old traditional restraints in the

1 Ancient Law, p. 177. 2 1 ¢ p. 224.
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interest of the family; and, on the other hand, it is assailed
by new limitations, proposed in the interest of the com-
munity. Now we have before seen that Bequest occupies
a somewhat different position from other rights included in
our common conception of the Right of Property, when the
question of allowing it is treated on purely individualistic
principles : since the consideration of it seems prima facie
to lead us to an “antinomy ”"—a pair of irresistible argu-
ments on opposite sides of the question.! From a utilitarian
point of view, indeed, the encouragement that the right of
bequest gives to industry and thrift seemed to be a decisive
consideration in favour of allowing it. This consideration,
however, though decisive in favour of some freedoni of
bequest, does not clearly negative the imposition of greater
restrictions on bequests than we think it expedient to impose
on a man’s power of transferring property during his life.
An individualist, therefore, may admit such restrictions,
in the interest either of the testator’s family or of the
community, without a palpable abandonment of his funda-
mental principle.

§ 2. Let us then consider first restrictions in the interest
of the family, as being the older: and, for the sake of de-
finiteness, let us suppose such a plan of restriction as that
adopted in the French code. Suppose that a man’s pro-
perty, if he has three or fewer children, is ideally divided
into equal shares exceeding by one the number of his
children, only one of which he is free to bequeath away
from them: while, if he has more than three children, he is
free to bequeath away from them one-fourth of his property,
but no more; as regards the rest, he cannot deprive any
child of its equal share, except for special causes judicially
proved.

The objection to such a measure seems to be that,
granting it to be desirable that a man’s property in a general
way should go to his children, the testator evidently
has special means of ascertaining his children’s wants and
deserts ; so that any variations from equality of distribution

1 See p. 58.
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which he may be induced to make, if free bequest is allowed,
are likely on the whole to correspond to variations either in
their wants or their deserts. On the other side it is urged
that the disinheriting of children is liable to give a painful
and undeserved shock to reasonable expectations: and no
doubt cruel disappointments may thus be caused. But
similar mischief may be done in other cases by the tacit
encouragement, without any definite and provable promise,
of expectations of gift, bequest, or other aid: and in such
cages it is generally recognised that the repression of wrong
must be left to morality, since law can only protect expecta-
tions arising out of definite and demonstrable engagements.
And if it be thought that in the present case some special
legal interference is needed, owing to the strong support
that common opinion gives to the expectations of children
to inherit their parents’ wealth, it would be easy to prevent
the shock of disappointment by requiring a parent who
wished to retain his freedom of bequest to notify this to his
children before they attained a certain age. The real issue
therefore is not whether the disappointment of expectations
of inheritance should be prevented, but whether the law
should intervene to create such expectations. I know no
adequate justification for such interference, so far as it
provides that a number of human beings, after being
properly educated, shall not have to depend on their own
exertions for subsistence: but it is expedient to secure to
all children support and proper training until they can
provide for themselves, and it appears to me to be in
harmony with the individualistic principle to limit the
power of bequest so far as is necessary to secure this result.

§ 3. So far I have considered the bequest simply as
having the effect of dividing the property among children
—or other persons—who receive it in complete ownership.
Suppose, however, that a child or grandchild is an infant
at the parents’ death; it is obvious that the property must
be given to some one to hold in trust for it. We thus
introduce the notion of fiduciary as distinct from beneficiary
ownership; in which the management of property is separ-
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ated from the enjoyment of it. The necessity for such
trusts in the case of young children is manifest; but when
we consider the expediency of allowing fiduciary ownership
to be extended beyond what is required for this purpose—
as (e.g.) by permitting parents to pass over children and
bequeath property to be held in trust for descendants yet
unborn—the conclusion, from our present point of view, is
more doubtful. On the one hand-—besides the general
argument for freedom of bequest—there would in some
cases be a difficulty in arranging the succession to property
in accordance with the testator’s view of the needs and
deserts of his descendants, unless such remote trusts were
allowed. On the other hand, fiduciary ownership invoives
the drawback that a trustee cannot be expected to be as
much interested in the management of property as an
ordinary owner would be: while, if he is controlled by con-
ditions imposed by the testator, there is the further objection
that the testator’s foresight of the future is limited, so that
after his death an arrangement manifestiy undesirable may
be legally unalterable. This latter objection applies with
especial force to property left to public objects: if the
testator’s design is carried out it may become worse than
useless, owing to change of circumstances, even when it was
originally well conceived.

Similar questions arise as to the expediency of allowing
ownership that is not fiduciary, but limited in time or
restricted by conditions, to be created by bequests,—or by
any legal act that continues to take effect after the death
of the person imposing the limitations or conditions. Z.g.
when a man thus becomes an owner of land for life only, he
is likely not to have sufficient inducement to apply capital
in improving the land; and the inalienability necessarily
involved in such life-ownership may keep the land in the
hands of a person who has neither skill nor capital to deal
with it in the best way.

These and similar difficulties are only particular cases of
the general theoretical difficulty that besets the individual-
istic system—even when interpreted in a completely utili-
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tarian sense—if it is taken to include freedom of bequest.
Granting that men in general will extract most satisfaction
out of their wealth for themselves, if they are allowed to
choose freely the manner of spending it, it obviously does
not follow that they will render it most productive of
utility for those who are to come after them if they are
allowed to bequeath it under any conditions that they
choose. On the contrary, it rather follows from the funda-
mental assumption of individualism, that any such post-
humous restraint on the use of bequeathed wealth will tend
to make it less useful to the living, as it will interfere with
their freedom in dealing with it. Individualism, in short,
is i1t a dilemma. The free play of self-interest can only be
supposed to lead to a generally advantageous employment
of wealth in old age, if we assume that the old are keenly
interested in the utilities that their wealth may furnish to
those who succeed them: but if they have this keen in-
terest they will probably wish to regulate the future em-
ployment of their wealth; while, again, in proportion as
they attempt this regulation by testament, they will
diminish the freedom of their successors in dealing with
the wealth that they bequeath; and therefore, according to
the fundamental assumption of individualism, will tend to
diminish the utility of this wealth to those successors. Of
this diffiqulty there is, I think, no general theoretical solu-
tion: it can only be reduced by some practical compromise.
Thus the creation of fiduciary ownership for the benefit of
young children may be limited by requiring the children to
be living when the bequest takes effect, or born within a
certain period after that date. Again, the general dis-
advantages of fiduciary management, and of management by
8 limited owner—which have been specially noted in the
case of land—may be minimised by securing to the trustee
or life-owner an inalienable right of selling the land or
other property, provided he invests the proceeds of the sale
in securities of a certain class! Finally, in the case of

! The disadvantage of fiduciary ownership is obviously not great, if the
function of the trustee is confined to that of receiving the income of *safe ”
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trusts for public uses—usually of a permanent kind—it
is desirable that the government should have a general
power and duty of invalidating useless or mischievous be-
quests; and of revising and modifying the employment of
the funds bequeathed, after a certain interval of time or
after any important change of circumstances.
§ 4. The restrictions on free bequest, which the discussion
in the preceding section has led me to propose, are such as
English legislation has long recognised as expedient. But
limitations of a much more sweeping kind have often been
recommended by thinkers who would have shrunk from
interference with any other of the rights commonly included
in our conception of the right of property; and, in ‘par-
ticular, by the influential utilitarian writers on whose work
the present treatise is chiefly based. In 1793-5, Bentham
proposed—in connection with an “extension of the law of
escheat,” of which I will presently speak—that, in case of
failure of near relations, the power of bequest should only
extend to half the testator's property.! Half a century later
J. 8. Mill? stated that were he “framing a code of laws
according to what seems best in itself,” he would “ prefer to
restrict not what any one might bequeath, but what any
one should be permitted to acquire, by bequest or inherit-
ance. Each person should have power to dispose by will
of his or her whole property; but not to lavish it in en-
riching some one individual "—even a near relation—
“beyond a certain maximum, which should be fixed
sufficiently high to afford the means of comfortable inde-
pendence.” It appears to me, however, that any interfer-
ence with free bequest, so serious as that contemplated in
investments that do not practically require looking after, and investing any
snnual surplus in similar securities. If, indeed, a very large portion of the
capital of the country were in this condition, the industrial progress of society
might be hampered by the difficulty of finding capital for new undertakings :—
but this danger is hardly within the range of practical politics.
! It ought to be said that in the Traités de Legislation, published by
Dumont in 1802, from Bentham’s MSS., this restriction is only suggested
in a doubtful and hesitating manner.—See Principes de Code Civile, Part ii.

¢h. iv.
% Political Economy, Book ii. ch. ii. § 4.
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either of these proposals, would dangerously diminish the
motives to industry, and—what is here, perhaps, more
important—thrift, in the latter part of the lives of the
persons who came under the restrictions. Moreover, any
interference running strongly counter to the natural inclina-
tions of such persons would be likely to be extensively
evaded by donation before death.! Probably all that can
be safely attempted in the way of limiting bequests in the
interest of the community—beyond the regulations pro-
posed in the preceding paragraph—is a tax on inheritance,
considerably increased when bequests are received by others
than near relations.

§«5. I now pass to consider how intestate succession is
to be regulated. I have before pointed out that the question
of intestate succession will tend to be determined in different
ways, according to differences in the legal rules and normal
habits of bequest; since, where wills are allowed, rules of
intestate succession deviating widely from the ordinary
habits and customs of bequest would be likely to cause
painful disappointment. Hence, assuming freedom of bequest,
we have two distinct principles for determining the law of
intestate succession ; we may either keep as close as possible
to the general customs of bequest, or may be guided by con-
siderations of general expediency. But general expediency
can, I conceive, lead to no selection of heirs outside the circle
of those for whom the deceased was either morally bound
or naturally disposed to provide. The question, therefore,
can only be between distribution within a defined circle and
appropriation by the community.

By the nature of the case this question cannot receive
a perfectly definite answer, except in relation to the actual
state of opinion and custom in a particular age and country.
But we may say generally that any gain thus obtainable
by the community would be purchased at too great a cost

! This is admitted by Mill, who consequently thought that ‘‘ the laws of
inheritance have probably several phases of improvement to go through before
ideas so far removed from present modes of thinking will be taken into serious
consideration.”—Political Economy, Book v. ch. ix. § 1.
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if it involved bitter disappointment to individuals, of a kind
calculated to excite universal sympathy ;—as would be the
case if a man’s children or grandchildren lost their inherit-
ance through his accidental intestacy. I do not, however,
think that this result would follow in England from the
adoption of Bentham’s scheme for distributing intestate
inheritance.! The chief points in this are :—

(1) That half the common property shall go to a widow
after her husband’s death,? and the rest be divided
among his descendants, if any; and that, on the
decease of a widow, her property shall be similarly
divided among her descendants. .

(2) That there shall be equal division “ by stocks” and
not by heads; d.c. that if a child dies before his
father, leaving children, his share shall be divided
among his children in equal proportions; and so
of all descendants.

(3) That if a person has no descendants, his property
shall go to his parents; or, if either parent is
dead, to his or her descendants.

(4) That, in default of near relations—as defined by (3)
—it shall escheat to the State.

Here the exclusion of primogeniture and of the rights
of cousins and grandparents, involved in recommendations
(2) and (4), are to be noted as markedly opposed to exist-
ing English law. On both these points J. S. Mill is in
substantial agreement with Bentham ; only he would press
the principle of (4) still further, holding that “no rights
should be acknowledged in collaterals, and that the property
of those who have neither ascendants nor descendants should
escheat to the State.”® It seems to me that, on account of

! See Principles of the Civil Code, Part ii. ch. iii.

2 Bentham assumes that while the enjoyment of the property of married
pairs should be in common, the legal ownership of such property should be
vested in the husband.

3 If all prejudices could be put aside, Mill would like to reduce the share
of descendants, in the case of intestacy, to a ‘‘ just and reasonable provisiou ;
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the relations of affection that normally attach any person
to the other descendants of his parents, Mill’s proposed rule
would, in cases of accidental intestacy, cause painful dis-
appointment to natural expectations. But I think that the
actual expectations of remoter relatives are mainly created
by the law; and that, if the law were altered, they would
not exist, under ordinary circumstances, to any extent
worth considering. I think, therefore, that the exclusion
of collaterals in case of intestacy—in the milder degree
proposed by Bentham—would furnish a legitimate source
of revenue to the community, it being understood that any
hardship that might arise from it in special cases, in which
the declared and unrevoked intention of a deceased person
had been prevented from realisation by sudden death, might
be recognised and remedied by the grant of a share of the
inheritance.

As regards the principle of distribution within the
intestate’s family circle, it would seem that Bentham’s
proposal of equal division, by stocks and not by heads, is
more in harmony with ordinary domestic sentiment, and
the expectations arising out of ordinary customs of bequest,
—and also more in accordance with the individualistic prin-
ciple '—than any other rule which could be conveniently
laid down.

Equal division of an intestate’s property might no doubt
cause some disagreeable shock to expectation in England, in
the case of large landed estates which are customarily settled
on the eldest living descendant of the eldest line. On the
other hand, similar disappointment—causing probably more
distress—is now liable to be given to small owners of land
and houses, who have never intended inequality of division ;
and this latter class of persons would appear to need the

that is, such a provision as the parent or ancestor ought to have made ; their
circumstances, capacities, and mode of bringing up being considered.” But
he recognises that this suggestion is not within the range of practical politics.
See Political Economy, Book v. ch. ix. § 1.

! Equal division by heads obviously tends less than equal division by
stocks to maintain the individual's responsibility of providing for the
children he brings into the world.
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care of the legislator more than the former, as the richer
landowners may be more safely presumed to know the
actual state of the law at any time, and therefore to guard
against the effects of intestacy, if they dislike them.! It
would seem, therefore, that the balance of argument is
against maintaining primogeniture by law, if we consider
merely natural expectations, and leave general expediency
out of account; and it does not appear that the general
expediency of primogeniture has ever been supported, or
could be supported, by arguments that individualists could
approve. It is chiefly defended on the ground that large
landowners are more likely than small ones to manage
their relations with tenants and labourers on other' than
strictly economic principles; but, from an individualistic
point of view, this can hardly be regarded as a result at
which the law ought to aim.?

! I suppose that the persons who have land to leave by will, and who wish
to ‘“make an eldest son,” are an insignificantly small minority ; since eldest
sons are usually made by settlement nter vivos.

2 In this part of my treatise I am primarily concerned with the individual-
istic system. But—as I shall not have occasion to refer to the present topic
again—I may add that (apart from expectations arising out of custom) I do

not know any arguments worthy of serious consideration, from a socialistic
point of view, in favour of the right of primogeniture.



CHAPTER VIII
REMEDIES FOR WRONGS

§ 1. WE have now surveyed in outline the rights which, on
the imdividualistic principle, should be secured by law to
private members of the community, so far as they corre-
spond to obligations imposed upon other private individuals.
The main positive obligations, as we have seen, are (1) the
duty to perform such engagements as have been deliberately
made without constraint or culpable misrepresentation; and
(2) the duty of parents to support and train children. The
other obligations are chiefly negative—to abstain from per-
sonal constraint and from acts causing physical injury or
serious discomfort to others; from interference with the
exclusive use of certain portions of matter, and certain
results of intellectual labour; and from certain sources of
mental annoyance, especially defamation, and deception that
results in mischief; also from interference with the rights
involved in the institution of the family.

We have now to consider how the fulfilment of these
obligations is to be secured, and how the mischiefs arising
out of their non-fulfilment are to be remedied. We must
bear in mind that, on the individualistic principle, strictly
interpreted, Government is not concerned with the pre-
vention or reparation of mischief, except so far as it is due,
directly or indirectly, to the action of other men. It may
be that, at a particular time and place, the forces of external
nature—irruptions of floods or wild beasts, or flights of
destructive insects—are more formidable sources of mischief
than the malice or carelessness of men, and that complex

109
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and carefully arranged co-operation is required to guard
against the evils which they tend to produce. But, accord-
ing to the individualistic principle, it may be doubted
whether this co-operation should be compulsory ; whether
any one should be compelled to join in protecting others
from harm which he has not himself in some way positively
contributed to cause, either by his own acts or by voluntary
acceptance of the responsibilities resulting from other men’s
acts,—as for instance, by becoming owner of dangerous
instruments, animate or inanimate. I shall hereafter!®
argue that where the need of such organised co-operation
is clear and urgent, the application of the individualistic
principle may legitimately be extended to include its en-
forcement ; but, at present, it seems best to confine our
attention to governmental interference designed to prevent
or remedy mischief manifestly caused by human action.

In considering this interference, we are met with a
distinction commonly taken as fundamental between the two
main functions into which the administration of law is
divided, according to popular conception and received legal
theory, viz. (1) the enforcement of damages due to the
wronged individual; and (2) the infliction of punishment
in the name of the community. According to my view, this
distinction—though very important—is not so fundamental
as it is commonly conceived to be: because I hold that both
in determining when damages are due, and when punish-
ments should be inflicted, for past mischief, the prevention of
future mischief ought generally to be a paramount considera-
tion. In order to justify this view, it will be well to begin
by considering the meaning and extent of the distinction,
as commonly conceived ; and the different kinds of wrongs,
or the different characteristics of wrongs, to which damages
and punishment are respectively thought to be appropriate.

The popular view may be briefly expressed by saying
that punishments are retributive? and damages merely

1 See p. 133.

2 1 do not mean that the popular conception of punishment does not also
include the prevention of crime by terror: but the notion of retribution is
most prominent.
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reparative. Punishments are thought to be the proper
requital for acts that are not only harmful to others but
immoral and blameworthy; whereas, in the case of such
violations of rights as are not held morally blameworthy,—
because they are either unintentional or may fairly be
supposed to have been committed by persons who believed
they had justice on their side,—all that is thought to be
generally necessary is that the injury shall be repaired or
compensated ; that the person injured shall be restored to
the condition in which he stood before the injurious action,
or placed in a condition equivalent in respect of advantages.
This distinction between retribution and reparation is, I
think, clearly found in the common moral consciousness of
the most advanced modern societies.

It should, indeed, be noted that at an earlier stage
of social and intellectual development this distinction is
obscure, or but faintly perceptible; the penal loss of an
“eye for an eye,” or of a “ tooth for a tooth,” was commonly
regarded as a kind of reparation to the person originally
maimed.! And even at the present day in England, some
writers, influenced by Bentham, speak of the “vindictive
satisfaction ” that punishment gives to the individual
injured, as an important element of its utility. Thus
Sir J. Fitzjames Stephen says that “the benefits which
criminal law produces are twofold. In the first place, it
prevents crime by terror; in the second place, it regulates,
sanctions, and provides a legitimate satisfaction for the
passion of revenge ; the criminal law stands to the passion
of revenge in much the same relation as marriage to the
sexual appetite.”® I think, however, that this statement
goes further in legitimating the passion of revenge than the
common moral sense of the present age and country can
follow. I admit that this impulse gives valuable aid to

! It may be noticed—as an interesting point in the history of moral
thought and feeling—that in Aristotle’s conception of “‘corrective justice
(Ethics, Book v.), the notions of retribution and reparation appear to be
completely blended.

2 @eneral View of the Criminal Law, chap. iv.
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the effective administration of criminal justice among human
beings as actually constituted; and that if we could suppress
the passion of revenge without effecting any other change in
the moral nature of average men, we should do more harm
than good. Nor, again, do I deny that the moral or quasi-
moral demand for retribution on a wrongdoer, as felt not
by the person primarily wronged but by other members of
the community in which the wrong has been done, is a
sentiment that may be traced back to the desire of personal
revenge as one, at least, of the roots out of which it
springs! But I hold that the two impulses have now
become completely distinct; though we now commonly
think that morality requires that a crime should be
punished, we yet think that the satisfaction which the
person injured derives from this punishment has a certain
taint of immorality. If it is asking too much of human
nature to prescribe a rigid exclusion of such malevolent
pleasure, at any rate we think that it ought not to be
cherished and dwelt upon, and made a conscious object of
pursuit.

‘We may take it, then, that Retribution on the wrongdoer,
as demanded by the comimon sentiment of justice in civilised
mankind, here and now, is altogether distinct from the
Reparation which the same sense of justice also recognises
as due to the person wronged. But when the two notions
are separated, it must be plain that the popular view which
regards such retribution as an end in itself, independently
of its useful consequences in preventing future mischief, is
strictly incompatible with the fundamental principle of
Utilitarianism, assumed throughout the present discussion.
From a utilitarian point of view, the pain caused by punish-

1 J, 8. Mill says (Utilitarianism, chap. v.): ‘‘The sentiment of justice
appears to me to be the animal desire to repel or retaliate a hurt or damage
to one’s self, or to those with whom one sympathises, widened so as to
include all persons, by the human capacity of enlarged sympathy and the
human conception of intelligent self-interest. From the latter elements
the feeling derives its morality.” Provided that this is taken as an account
of the antecedents rather than the elements of the sentiment in question, I
am disposed to agree with it.
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ment to the person punished is of course to be regarded as
an evil, only admissible in order to prevent worse evil.

No doubt the impulse to inflict harm, in the name of
justice, on persons who have intentionally done mischief, is
a practically useful element of the general moral disappro-
bation caused by such acts, and a most powerful auxiliary
to the legal punishment by which government seeks to
repress crimes. As Sir J. Stephen forcibly says: “ Some
men, probably, abstain from murder because they fear that
if they committed murder they would be hung. Hundreds
of thousands abstain from it because they regard it with
horror. One great reason why they regard it with horror
is, that murderers are hung with the hearty approbation of
all reasonable men. Men are so constituted that the energy
of their moral sentiments is greatly increased by the fact
that they are embodied in a concrete form. . . . It is this
secondary effect of criminal law which makes it important
that law and morals should harmonise as far as possible, so
that the one shall gratify the sentiments which the other
excites.” But while this harmony between the moral and
the legal repression of wrongs is a most important advan-
tage, which the legislature should always keep in view, it is
none the less necessary to recognise that it cannot be com-
pletely attained. Mischievous acts, requiring severe repres-
sion on the part of government, are continually done, not
merely from amiable motives but with excellent intentions.
The sincerest religion, the most ardent patriotism, have
occasionally prompted men to homicide of the most danger-
ous kind ; and probably not a few well-intentioned persons
have at various times thought with Godwin,'! that “if I
have had particular opportunity to observe any man’s vices

. there may be very sufficient grounds for my repre-
senting him as a vicious man” in order to “ warn those
whom his errors might injure,” even though “I may be
wholly unable to demonstrate his vices”; and have thus
from mere virtuous indignation and philanthropy incurred
the legal punishment of libel. In such cases, though there

1 Political Justice, Book vi. chap. vi.
I
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may be a general sense that punishment is necessary, it is
not demanded as a proper retribution on the ill-desert of
the agent. Hence we cannot define the species of wrongs
which ought to be repressed by punishment as wrongs
inflicted with an immoral intention; since, though this
characteristic is present in the great majority of acts that
ought to be punished, it is clearly not present in all.

I conclude, then, that from a political point of view,
it is evidently necessary to take as the primary end of
punishment the prevention of mischief and not the retribu-
tion of wickedness: and to decide on this principle any
doubtful questions as to the allotment of punishments.

§ 2. Let us now turn to consider cases where, in the
common view, what is judicially enforced is compensation
to the individual wronged, and not punishment on the
wrongdoer. Here, too, we shall find that, though repara-
tion is undoubtedly a part of the aim of law, the prevention
of future mischief is also an important consideration :—
and, generally speaking, the most decisive consideration in
determining doubtful points.

Let us first observe that blameworthiness, in some degree,
is normally characteristic of mischief for which reparation
ought to be legally enforced as well as of that for which
punishment is inflicted as punishment. This is not, per-
haps, clear at first sight; it may be thought that the need
of reparation arises from the mere fact that mischief, such
as law aims at preventing, has been inflicted by A on B,
without any consideration of the blameworthiness of A:
that if A has caused, even quite accidentally, mischief or
loss which must ultimately fall on somebody, it is more
reasonable that the burden of the loss should be borne by
A, who did, in a physical sense, act, than by B, who is
innocent of any action whatever. But reflection will, I
think, show that, from a utilitarian point of view, it would
be wrong to hold men responsible for all results to which
they physically contributed, however impossible it may
have been to foresee such results. It is fundamentally
important for the general happiness of any society that its
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members should be acting strenuously and energetically in
some way or other: and it would too seriously interfere
with this to lay down the broad rule “ that every man acts
at his peril,” and is responsible for any mischief that may
result. I hold, therefore, that damages for unintentional
mischief should only be legally enforced, as a general rule,
when the man who has physically caused the mischief has
not taken due and proper care: <.e. has not taken such care
as would be taken by an ordinary person desirous of avoid-
ing injury to others, as completely as this can be done
without serious interference with his normal functions,—
unless his normal industry is of a dangerous kind,
in which case special care may reasonably be required.
The line, of course, is a difficult one to draw exactly:
it must to a great extent be left to be decided by
common sense and experience applied to particular cir-
cumstances. As will be seen from the language that I
have just used, I by no means assume that in every case
where a man is rightly held legally responsible for the
consequences of his act, there must have been something
morally blameworthy in the state of mind that preceded the
act in question. As Mr. Holmessays: “The law considers
what would be blameworthy in the average man, the man of
ordinary intelligence and prudence, and determines liability
by that: if a man is born hasty and awkward . . . his
neighbours require him at his proper peril to come up to
their standard.”! But it remains true that, so far as
responsibility be thus determined, the object of the law
in enforcing damages is not merely reparative, but partly
also preventive ; it aims at maintaining a certain average
standard of carefulness by providing that those who fall
short of this standard shall act at their peril.

In laying down as a general principle that reparation
should only be due where there has been at least negligence,
if not culpable intention, I do not mean to affirm that there
may not be important exceptions. We cannot even say
that every act known by the agent to be mischievous, and

1 Holmes on the Common Law, chap, ii.
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for which reparation should be exacted, is an act from
which the agent ought to have abstained; since in excep-
tional circumstances it may sometimes be right to choose
such an act as the lesser of two evils. Again, where
protection from a particular kind of mischief is of great
importance, and where it is specially difficult to prove mis-
chievous intention or neglect of others’ rights on the part
of persons who contribute in a secondary way to the mis-
chief, it may be on the whole best to make the burden
fall on these contributories, though innocent not only
of harmful intention, but even of negligence. This is
perhaps the case where damage has been innocently done
to the property of another by a man who had good reason
for regarding it as his own. Suppose (eg.) that a man
has innocently purchased stolen goods, under circumstances
which gave no occasion whatever for suspicion. It seems
hard that he should have to compensate for any damage
done to the goods: but considering the great importance of
protecting property, the great difficulty of tracing it when
stolen, the ease with which trade in stolen goods may be
carried on undetected, it is perhaps needful, for adequate
repression of this trade, and adequate determent to possible
purchasers of other men’s goods, to adopt the broad principle
that no seller can give a better title than he has got: so that
not only restoration of such goods, but also reparation for
any damage done to them, will be due to the rightful owner
from the most innocent and diligent purchaser. And other
exceptions may have to be admitted on similar grounds.!
Still, I conceive it will remain generally true that the

1 It seems to me that the view of ¢‘ employer’s liability ” taken in English
Law is only defensible by reasoning similar to that suggested in the text.
By English Law a ¢ master” is liable for torts committed by his ‘‘ servant ”
if these torts are committed while the servant is ‘‘about his master’s
business”’ : the master cannot free himself from the liability by any proof
that he has selected the servant with care, and enjoined on him care and
circumspection in the matter in question. This, I think, is only to be
justified on the supposition that a really satisfactory proof of adequate care
on the master’s part is too difficult to enforce, so that the only way of
securing adequate care is to make the master liable in any case. Whether
this is so or not, I do not feel able to judge.
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enforcement of damages no less than the infliction of
punishment (in the narrower sense) should be regarded as
implying, in the broad sense above explained, some degree
of culpability in the person on whom reparation is imposed.

How then shall we distinguish the kind of wrongs for
which the enforcement of damages is the appropriate penalty,
from the kind of wrongs for which punishment proper is
required ? An answer often given to this question is
that damages are the appropriate remedy for private wrongs,
or encroachments on the rights of individuals considered
as such ; whereas punishment is required to repress public
wrongs, or offences against the community. This answer,
no doubt, corresponds to the historical origin of the distinc-
tion,! but it is unsuitable to a fully-developed system of
jurisprudence so far as it maintains a distinction in kind
between the mischief of crimes and the mischief of civil
injuries: we cannot really get beyond a distinction in degree.
The graver mischiefs that we chiefly speak of as criminal are
primarily inflicted on individuals, no less than the slighter
injuries which only give a claim for damages:¥and what
Bentham calls the “secondary evil” of alarm and danger,
which unpunished crime tends to cause to the community
at large, exists to some extent in the case of almost all
violations of rights,—indeed it is less obvious and palpable
in the case of many crimes than it is in the case of the un-
intended mischiefs which a modern system of law would
treat merely as civil injuries. If A has wounded my
neighbour to-day by firing a pistol carelessly in his garden,
he is not unlikely to wound me before long in the same
way if he is not made to suffer for his carelessness: but if

! In an interesting chapter (x.) of 4ncient Law, Maine explains the lateness
of the development of a true criminal jurisprudence in Rome—in the sense
in which ‘‘criminal” implies the distinction of crimes from civil injuries—
as due to ‘“the very distinctness” with which the conception of a crime as
a ‘‘wrong done to the State” was realised. He points out that the penal
law which we find in early Roman jurisprudence ‘‘is not the law of crimes ;
it is the Law of Torts. The person injured proceeds against the wrongdoer
by an ordinary civil action, and recovers compensation in the shape of
money-damages if he succeeds.” The same characteristic appears even more
strongly in other primitive systems of law.
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he has wounded him in a duel, my alarm is at any rate
more indirect and remote, since he cannot fight a duel with
me without my consent.!

On the whole, then, it seems to me that the distinction
between wrongs that give occasion for damages only, and
wrongs that give occasion for punishment proper, is a subor-
dinate one, which experience alone can enable us to draw in
the best way, in establishing an actual system of legal sanc-
tions. All governmental interference caused by proved
violation of rights ought to aim, so far as possible, at re-
pairing the past mischief as well as preventing future
mischief of the same kind. In some cases the enforcement
of adequate compensation—not only for the original wrong,
but also for any trouble and expense entailed in the process
of obtaining redress for it—is sufficiently onerous to the
person who has violated another’s right to render unneces-
sary any further, purely penal, intervention of government;
and so far as this is the case, it is advantageous in all ways
to avoid inflicting punishment as such for offences that
cannot excite the clear and decided moral disapprobation
which is commonly reserved for intentional misdeeds. In
the case, however, of mortal injuries, where reparation is
impossible to the person primarily injured, and prevention
specially important owing to the gravity of the mischief,
there seem to be overwhelming reasons for treating even
mere negligence as criminal. And, on the other hand, there
are minor injuries which, even though intentional, may be
adequately repressed by the enforcement of damages;—as
(e.9.) malicious slander is held to be in English law.

I think, therefore, that in a theoretical discussion of
remedies for wrongs, Damages should be treated as one
form of legal penalty, having, generally speaking, a pre-
ventive as well as a reparative function. It should be
assumed (1) that the law will secure adequate reparation
to the person wronged, so far as this is possible; and (2)

1 No doubt each case of duel makes it harder for others to abstain ; there-
fore an unpunished duel does tend to cause some alarm to members of the
community generally.
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that certain classes of wrongs—which experience alone can
enable us to define—may be adequately repressed by the
mere enforcement of damages: while in other cases, either
from the gravity of the offence, or because, though socially
dangerous, it causes no definite harm to assignable in-
dividuals,' or because nothing like adequate reparation is
likely to be obtained,” punishment proper is the indispen-
sable means of determent.

At the same time, I do not wish to underrate the
practical importance of the distinction between punishments
and damages as appropriate respectively to crimes and civil
injuries. A clear distinction between the procedures belong-
ing %o the two kinds of remedies respectively is a necessary
element of a civilised system of law. For where it is an
adequate means of preventing wrongs to fix the burden of
reparation on the wrongdoer, there is obviously no absolute
necessity for any intervention of government: the required
reparation may as well be made privately between the
parties, so that it may properly be left to the option of the
individual wronged to invoke the aid of government if
necessary. On the other hand, where punishment—as dis-
tinct from reparation—is needed in the interest of the
community at large, it must be the business of government
to secure that it shall be inflicted whenever it is deserved:
to secure, therefore, that persons harmed by the crime shall
come forward and give evidence, and shall not make peace
with the criminal. And to attain this result, it is found
more and more necessary, as civilisation advances, that
government should make the prosecution of crimes its own
business. Thus, though the ultimate end of both civil and
criminal procedure is to a great extent the same—prevention

! It should be borne in mind that offences may be committed deserving
severe punishment without any question of redress arising. Foiled attempts
to commit grave crimes are examples of this class of offences :—e.g. forgery
detected before it takes effect.

2 This is liable to occur in the case of wrongs committed by the poor: it
may be necessary to inflict punishment for them, because the poverty of the
wrongdoer would render it unprofitable to bring an action against him for
damages.
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of mischief—the regulations of the two systems are neces-
sarily different; and historically they have shown a marked
tendency to diverge more and more.

On this subject I shall have something more to say in
the part of my treatise that deals with the structure of
government.! At present I shall confine myself to a brief
discussion of the kinds and amounts of reparation that law-
courts should enforce, and the kinds and degrees of punish-
ment that they should inflict.

§ 8. First, as regards reparation. In the case of
injuries affecting property, restitution in kind, where
possible, and the payment of an equivalent in money for
the utilities of which the proprietor has been wholly or
partially deprived, are the most obvious modes of com-
pensation, and capable in most cases of being made
adequate : nor does there seem to be any other available
mode of making reparation for physical injuries to the
person, though the adequacy of a money payment is in
this case much more doubtful. Where, however, it is the
right to reputation that has been violated, the mischief
done can be to a certain extent—though in many cases not
completely—repaired by a public contradiction of the
defamatory statement that caused it: and where such a
contradiction is voluntarily made by the defamer the Courts
should recognise it as at least a part of the compensation that
it is their business to enforce. But such a contradiction
could not be made compulsory, and its refusal criminal,
without danger of forcing the defamer to say what he did
not believe to be true: nor is there any necessity for such
compulsion, since, if the defamer refuses to retract his
defamatory statement, the end in view can be sufficiently
attained by the publication of the Judge’s decision that the
statement was false.

The most difficult case is that of injuries to reputation,
which result not from false statements, but from insults
which, according to the common sentiment of civilised
Europe—or of the gentry in European countries—it is

1 See Chap. XXIV, § 6.
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discreditable to receive, or at least to endure peacefully. So
long as this sentiment—a survival from more disorderly
times—continues strong, it is probably impossible to find
any mode of completely repairing the injury done to reputa-
tion by such insults; but perhaps the closest attainable
approximation to reparation is to be got by inflicting a
humiliating punishment. This suggestion is worked out in
detail by Bentham ; and though several of the humiliations
that he proposes are too grotesque to be adopted, the need
that they are designed to meet is still a real one; and in
many cases it would, I think, be possible to find expedients
for meeting it, which should not be grotesque or otherwise
undignified.!

For the injury done to a woman’s husband, father, or
other relatives by her seduction, I know of no appropriate
reparation ; and, so far as it is desirable that this mischief
should be legally repressed, I think it is a case for punish-
ment rather than damages.

Where the injury for which reparation is due has not
been provoked or in any degree caused by culpable acts or
omissions on the part of the person injured, the proper
amount of pecuniary compensation is, in the abstract, not
difficult to determine: it should be an equivalent not merely
for the original injury, but for the sacrifices entailed by the
process of obtaining reparation. When, on the other hand,
the person injured is partly to blame, it is obviously reason-
able that the compensation should be diminished by an
amount proportioned to his share in causing the injury:
though it may often be impossible to determine the diminu-
tion otherwise than very roughly.

I may observe that the adequacy of reparation I8
important not only to the individual wronged, but also to
others: since, if reparation can be made adequate, the

! See Bentham'’s Principles of Penal Law, chap. xv. (Works, vol. i. p. 381).
Among other too grotesque suggestions, I may notice that of ‘‘emblem-
atical robes,” or ‘“masks,” with ‘‘a magpie’s or a parrot’s head in cases of
temerity ! On the other hand I see no reason why certain outrageous

insults should not entail ‘“speech of humiliation prescribed to the offender,”
or even, if this did not suffice, a humiliating posture.
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expectation of obtaining it very much reduces the alarm
caused by the offence. Hence the special importance of
preventing by effective punishment rreparable wrongs.

§ 4. Let us now pass from the consideration of Damages
to that of Punishment in the narrower sense. In selecting
the kind of punishment, the first point to notice is, that
though punishment mainly prevents wrong by deterring—
and this is its sole preventive operation so far as it acts on
others than the person punished—still, so far as the criminal
is concerned, there are two other modes of prevention of
which we must not lose sight: viz. Reformation and Dris-
ablement. It is therefore desirable, so far as possible, that
the Zind of punishment should be selected with a view to
these important though subordinate ends.

Reformation is especially to be aimed at in the case of
juvenile offenders, disablement in the case of offences com-
mitted by influential persons in transient crises of civil
strife. For both these ends imprisonment is the obvious
means; for the former, imprisonment with labour, care
being taken not to render the labour needlessly repulsive,
and to allow industry to obtain its natural reward.

It is a difficult matter to determine satisfactorily the
right degree of punishment for any given offence. It is
easy to say, with Bentham, that it ought to be sufficient to
deter, and not more than sufficient. But our general
knowledge of the variations in human circumstances and
impulses would suggest—what experience amply confirms
——that no punishment whatever can be relied on to be
adequately deterrent in all cases. Murder and man-
slaughter, burglary and larceny, have continued to harass
society through all changes in the allotment of punish-
ment ; and no change is likely to put an end to them.
Now, impulsive crimes we cannot hope to prevent by
any intensification of punishment until human nature is
fundamentally altered: but crimes planned in cold blood
are matters of calculation, and it does not seem impossible
that it should be made unmistakably a man’s interest, on a
cool calculation of chances, not to commit a crime. Since,
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however, the attainment of this result depends not only on
the amount of punishment, but also on the chances that
the criminal (1) will be caught, and (2) will be condemned
if caught, it may easily happen that in a community where
the police is ill organised, and the judges liable to be
corrupt or inefficient, the required adjustment of interests
cannot be effected : the uncertain chance of the maximum
punishment which humanity admits may not be enough
to outweigh the prospective profit of the crime. For the
same reason, in societies where similar governmental defects
exist in a less degree, an increase in the efficiency of police
and judicature will often enable intensity of punishment
to be reduced without increasing crime.

The difficulty of adjusting amount of punishment to
gravity of offence, in a manner adapted to meet all variations
in human nature and its circumstances, affords a strong
argument for increasing heavily the severity of punishment
at each repetition of any kind of deliberate crime:' since
the fact that a man, after suffering the punishment of an
offence committed in cold blood, proceeds to commit another
offence of the same kind, is tolerably conclusive evidence
that in his particular case the punishment already inflicted
was not sufficiently deterrent.

There are several other considerations that ought to be
taken into account, in the selection and graduation of
punishments : of these the following appear to be the most
important :—

1. To realise the principle of justice that similar cases
should be treated similarly, it is important that punishment
should be equable ; i.e. that a punishment of a certain deno-
mination—say imprisonment—should not mean different
things in different cases. This is an argument (eg.) for
central rather than local management of prisons: for watch-
fulness as to effects on health, etc.

It is to be observed, however, that this principle is
almost impossible to realise in dealing with offenders drawn

1 The force of this consideration may be neutralised in particular cases
by special extenuating circumstances.
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from different classes in the community. We cannot, even
by proportioning the sum imposed to the offender’s income,
so far as we can ascertain it, prevent punishment by fine
from being practically less severe to the rich than to the
poor; and it is still more clear that we cannot prevent
imprisonment with labour from being more severe to the
former. This being so, it seems, on the whole, best—where
some inequality cannot be avoided—that the rich should
suffer somewhat more than the poor; as crime may be pre-
sumed to be generally more culpable in persons more highly
educated, and shielded by their wealth from the severe
temptations incident to poverty.

2. Avoidance of excess in punishment is important, not
only in order to inflict no more pain than is needed—which,
of course, is to be aimed at from a utilitarian point of view
—but even more in order that different degrees of punish-
ment may all be adequately deterrent, where the criminal
has choice of alternatives of crimes, differing in degree of
mischievousness. It is of fundamental importance that a
man should always have adequate motive to refrain from
committing each successive part of any possible complex
offence ; or a greater offence, instead of a lesser. Punish-
ment, therefore, should be so chosen that clearly greater
punishments may be allotted to more mischievous crimes.

This is one argument for attaching capital punishment
to murder alone: so that (eg.) the thief or burglar may
have an adequate inducement not to commit murder even
when it would give him an additional chance of getting off.

3. From a utilitarian point of view, it is plain that,
supposing the preventive effect of punishment undiminished,
the less pain it actually gives to a criminal the better.
Hence, it is an advantage that punishment should be, so far
as possible, what Bentham calls “ exemplary,” i.e. greater in
appearance than in reality, since it is chiefly appearance that
deters. And, of course, punishments of the opposite kind,
really worse than they seem, should be carefully avoided.

But in seeking to make punishments “exemplary,” care
should be taken to prevent them from being offensive to
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popular feeling, and so likely to arouse aversion to the
administration of the law, and dangerous sympathy with
the criminal punished. Moreover, the infliction of even
transient pain beyond a certain degree of severity ' would
be opposed to a sentiment of humanity, which it is not
merely politically dangerous to offend, but important to the
wellbeing of society to maintain and develop.

4. Punishment should, other things being equal, be as
little burdensome as possible to the community : e.g. if useful
labour is adequately deterrent its utility is so much gain:
and, similarly, if the penalty suffered by the wrongdoer is
at the same time compensatory to persons wronged. Indeed,
as we have seen, so far as compensation can be adequate,
the enforcement of it may be sufficiently preventive of the
offence.

5. Finally, taking mistakes into account, it is well that
punishment should be remissible if possible. This is, of
course, an objection to capital punishment—though not, in
my opinion, a decisive one; also to the infliction of lesser
bodily injuries of an irreparable kind, such as maiming,

1 This is an ““exemplary ” punishment, because the effect on the imagina-
tion is increased by the concentration of the pain.



CHAPTER IX
PREVENTION OF MISCHIEF AND PATERNAL INTERFERENCE

§ 1. IN the last chapter I was concerned with the distirction
between Punishments and Damages, and the distinction—
which is usually conceived to correspond to this—between
public offences and private or civil injuries. According
to me, neither distinction in a well-organised system of
remedies for wrongs would—though important—have quite
the fundamental importance which it has in English law.
For, from a utilitarian point of view, all punishment is
preventive in its ultimate end, and not retributive ; though
it is desirable that, so far as possible, intentional acts that call
for punishment should be regarded with moral disapprobation
and aversion. And again, the infliction of damages must be
mainly determined by considerations of prevention and not of
reparation alone; since, generally speaking, damages should
not be enforced for mischief done by A to B, unless the mis-
chief could have been avoided by care which an average man
can be made to take without excessive anxiety or distraction
from his ordinary avocations.

It seems to me better to say (1) that reparation as well
as prevention should be the general aim of governmental
interference in the judicial way ; and (2) that in some cases
the mere enforcement of reparation may be adequate for
purposes of prevention.

I pointed out, further, that prevention was not only
though mainly attained by the deterrent effect of punish-
ment. This is its sole preventive effect on others: but as

126
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regards the individual punished, prevention may also be
attained by reformation and by disablement.

I then went on to consider briefly some of the leading
characteristics of well-chosen punishments.

Punishments should be so chosen that a given denomina-
tion of punishment shall, as far as possible, not mean very
different actual degrees of severity in different cases. It
should, if possible, be severe enough for the chance of it to
outweigh clearly, on a cool calculation, the advantage of the
crime : capable of gradation, so that a criminal may always
have adequate inducement to prefer the lesser offence to the
greater : not severer in reality than in appearance, since it
is appearance that deters: as little burdensome as possible
to all but the criminal, and so far as may be remissible.

In order to complete the theory of remedies for wrongs,
we have now to consider other modes of preventing—and
to a less extent of repairing—mischief caused to men by
their fellows. We must first take note of one indirect
method of preventing wrongs which is only an extension of
the method discussed in the previous chapter: I mean that
of deterring, by infliction of punishments or enforcement of
damages, not only the actual violators of any rights but
those who incite others to violate them. The general
expediency of this is manifest; though it is sometimes a
matter of much delicacy to determine, in particular cases,
what expression of opinion or sentiment may reasonably be
held to constitute an incitement to law-breaking. So again,
it is clearly in accordance with our principle, that govern-
ment should intervene with physical force to protect private
rights, in particular cases where the deterrent effect of
punishment is evidently inadequate for their protection—
t.e. where a manifest wrong is actually being committed,
or where the intention of committing it is plainly shown.
Wherever manifestly illegal annoyance is being caused or
threatened to any person by the action or inaction of
others, it seems undoubtedly the business of government
to intervene to remove or prevent it,—except so far as
the machinery required for such intervention would entail
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expense more burdensome to the community than the annoy-
ance that would be prevented.

This proviso, however, leads us to observe that the
primitive method of self-defence and self-reparation must be
allowed some place in the most completely civilised com-
munity. The establishment of civilised order tends to
reduce this within narrow limits: but as the eye of
government cannot be all-seeing nor its hand everywhere
active, any private individual should be allowed to defend
with force himself and any neighbour who is foreibly
attacked in person or property; under the condition that
the mischief inflicted on the aggressor is not clearly out of
proportion to the aggression—e.g. I must not shoot a man for
trespassing on my land. Similarly private persons should be
allowed to abate any public nuisance that needs an immediate
remedy—e.g. cut down a fence across a public road. But
though, when a wrong is threatened or begun, the immediate
use of force is often necessary to prevent or terminate it,
there is not the same need for promptitude in punishment :
hence any violence that is not needed for the repulsion of
wrong, and therefore merely serves to gratify the resent-
ment of the person assailed, should be prohibited as illegal,
owing to the great public importance of preventing private
fighting. But forcible reparation—as distinct from retalia-
tion—should be allowed to a limited extent on the same
grounds as self-defence: thus, the forcible recapture of
property, that has been taken away without pretence of
legal right, should be allowed where delay in recapture is
likely to entail further injury.

Further, we have seen that one end of punishment is
to disable the criminal from further crime—for example, by
imprisonment. A similar restraint of personal liberty is
obviously expedient in the case of persons who are merely
suspected of crime, if the grounds of suspicion be adequate:?
since otherwise a criminal aware that he was suspected
might always evade punishment by absconding before the

1 T shall notice in a later chapter the need of limiting this power by con-
stitutional securities.
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legal proof of his crime was complete. So, again, the
mischief that might be done, to others as well as to them-
selves, by persons bereft of reason, ought to be prevented
by placing them under special watch and restraint, so soon
a8 their irrationality is evident.

Again, in the case of mischief against which the persons
liable to injury can, and probably will, protect themselves
if duly warned, it will hardly be doubted that government
may sometimes usefully intervene in the way of warning or
diffusing information,—as when the police inform the public
that there is a special danger of pickpockets. Such in-
formation may be indirectly as well as directly given:
thus,sby instituting a certificate obtainable by professional
men—~physicians or teachers—whom it deems properly
qualified, government indirectly warns the public against
impostors who may attempt to practise these callings with-
out the requisite qualifications. No one, again, will doubt
that where mere warning is not likely to be sufficient,
government may properly intervene to prevent certain
kinds of mischievous acts or neglects, by keeping some
watch on the processes in connection with which they are
liable to be committed, so far as these processes are carried
on in public ;—as (e.g.) by visiting shops and markets where
there is reasonable ground for suspecting the deception of
purchasers by sellers.

§ 2. A consideration of the last-mentioned case leads
naturally to a further important step; which, as we shall
see, brings us up to the disputed margin of what I have
called the “individualistic minimum ” of governmental
interference. For the prevention of deception by sellers,
in respect of the quantity of the wares purchased, is
obviously much facilitated by the prescription of standard
weights and measures: and similarly in many other cases
the easiest and most effective way of preventing harm is to
prescribe certain precautions against it—i.e. to prohibit acts
or omissions not directly or mnecessarily mischievous to
others, but attended with a certain risk of mischief. Here,
however, we have come to an extension of governmental

K
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interference, in the way of regulation—involving a similar
extension in the way of inspection'—the legitimacy of
which has been in some cases seriously disputed by in-
dividualists. Its aim, however, does not go beyond the
protection of individuals from mischicf caused by other
individuals: and certain ancient kinds of it—of which the
prescription of standard measures is a familiar example—
have never, so far as I know, met with any practical opposi-
tion: while, in modern times, a continually increasing
amount of it is now judged necessary by our own and other
civilised Governments. I may give as instances restrictions
on the manufacture and carriage of explosive substances
and rules against importing cattle from countries where
disease is rife.? It is not certain that any given cargo of
suspected cattle or carelessly carried explosives would do
any harm: but most prudent persons see that the risk is
too great to run.

Now this kind of indirectly individualistic interference
can hardly be argued to be generally inadmissible, on
our utilitarian interpretation of the fundamental prin-
ciple of Individualism. Sometimes, indeed, the burden
thus imposed on private persons is so slight in comparison
with the evils guarded against, that no one would hesitate
to impose it, if experience shows it to be at all efficacious
for the attainment of the end in view. This is the case (e.g.)
when Government, besides diffusing information and warn-
ing, imposes on others the duty of furnishing it, either to
remove or reduce the risk of mischief through violence, neg-
ligence, or fraud—as when it orders that poisons when sold
should be designated as such, and that the name and address
of persons to whom they are sold should be preserved ; or to
facilitate the attainment of redress in case of wrong—as
when it requires printers’ and publishers’ names to be
affixed to publications. Another instance of the same kind

1 So far as such regulations are applied to processes carried on otherwise
than in public, it will be necessary, in order to secure their observance,
that Government inspectors have the power of entering private grounds
and buildings.

2 T give these as clearly not what I go on to call ‘“ paternal.”
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is the compulsory registration of mortgages and bills of
sale, regarded as a precaution against fraud.

Where the restraints or burdens imposed by such inter-
ference are more serious, the annoyance and cost entailed
by it, on the community or on individuals, must of course
be carefully weighed against the evils which experience
shows it to be capable of preventing: and under the head
of cost must be included any economic loss caused by the
enforced substitution of a more expensive for a cheaper
process of attaining any industrial end. But I do not
think that any general rules can be laid down for deter-
mining the limits of such interference: all we can say is
that % milder degree of interference, if effective, is generally
to be preferred.

The possible gradations in intensity of interference will
of course vary according to circumstances; but I may give
one or two illustrations of them.! I may begin by referring
to the much-discussed case of restrictions on freedom of
speech or writing, so far as such restrictions are designed
to protect the rights of private persons.® There are obvious
and great advantages to be gained by leaving men as much
liberty as possible to argue that certain established rights,
or certain modes of exercising these rights, are injurious
to the community and ought to be suppressed: since it is
through judicious criticism of this kind that improvements
in legislation and administration of law are chiefly to be
expected, while in other cases—where a change in legal
rights is inexpedient—such criticism may be useful in
rousing public sentiment to supplement the inevitable
deficiencies of law: and if judicious criticism is to be
allowed and even encouraged, injudicious criticism must be
tolerated to some extent, even though it has a certain
tendency to cause violations of law. Hence, even when
this dangerous tendency is so marked as to render some
repression of free criticism less mischievous than complete

! Other kinds of gradation will be noticed later. See pp. 137, 138.
% Restrictions on freedom of discussion, imposed in the special interest of
government, will be considered in a later chapter (XXVIL).
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toleration, it is generally expedient to confine this repression
to the more inflammatory modes of publishing opinions
hostile to established rights: for instance, to allow such
opinions to be freely published in books, when they could
not be tolerated in speeches or placards! Again, certain
practices dangerous to others—such as the drinking of
alcohol to the point of intoxication—may be tolerated
in private but repressed if the drunkard appears in
public. Or, again, restrictions may be imposed not on
the persons who do the acts liable to be followed by
mischievous consequences, but on the traders who, for
private gain, supply facilities for such acts,—as when the
publican is forbidden to sell alcohol to a person* who
is cldarly intoxicated, or is known by him to be a
habitual drunkard. This last kind of interference is,
indeed, no less intense than that for which it is a substi-
tute; but, owing to its limited range, it is on the whole
less vexatious.

§ 3. Here, however, it has to be observed that in dealing
with these and similar concrete examples of what I have
characterised as “ indirectly individualistic interference,” we
see that it is very difficult to distinguish it in practice
from the kind that I have called “ paternal.” Abstractly
considered, the question (1) “How far Government may
legitimately go in preventing acts or omissions that are not
directly or necessarily harmful, on the ground that there
is risk of their causing mischief indirectly to persons, other
than the agent, who have not consented to run the risk,”
is quite distinct from the question (2) “ How far Government
ought to interfere to prevent mischief caused to an individual
by himself or with his own consent.” But in concrete cases
the two questions are almost always mixed up, since, where
a man’s acts or neglects tend to harm himself so seriously as
to suggest a need of Governmental interference to prevent

1 ¢« An opinion that corn-dealers are starvers of the poor, or that private
property is robbery . . . may justly incur punishment when delivered orally
to an excited mob assembled before the house of a corn-dealer, or when

handed about among the same mob in the form of a placard.”—J. S, Mill,
On Liberty, chap. iii.



IX ' PREVENTION OF MISCHIEF 133

the mischief, they usually tend also to harm others! An
illustration of this may be found in the sanitary regulations
enforced by our own legislation. When a man is forced
to co-operate with his fellow-citizens in a common system
of drainage and water-supply, when he is prevented from
using a house unfit for human habitation, or from over-
crowding any part of a house, it may be said that coercion
is applied to him in his own interest : and no doubt it is
designed that he should derive benefit from the coercion ;
still its main justification lies in the need of protecting his
children and neighbours who might suffer if his house
became a focus of disease. Similarly, few individualists are
so extreme as to deny that the tendency of drunkenness
to cause breaches of the peace is a legitimate ground for
some interference with the trade of selling alcohol: and
the most thoroughgoing abolitionist usually urges restriction
more as indirectly individualistic than as paternal—i.e. more
on the ground of the proved tendency of alcoholic excess to
make a man beat his wife and starve his children, than on
the ground of its tendercy to injure the drunkard himself.

So again, where an individual would evidently cause
danger to the physical wellbeing or the property of others
by not taking precautions to protect his own person or
property from certain external sources of mischief,—as in
the case of protection of land from floods, or of men or use-
ful animals from infectious diseases,—it is, I conceive, a
simple application of the individualistic principle to make
him responsible, after warning, for the injury that his
neglect may cause to others: and if so, when this injury is
likely to be, in kind or amount, such as he could not ade-
quately compensate, it is an obvious and not unreasonable
extension of the principle to compel him to co-operate with
others in a general system of precautions. And though
the benefit of such compulsion may be primarily received

1 Ido not here take into account the tendency of a man who harms himself
to harm others by bad example. For interference to protect men from the
mischief of bad example is clearly ‘‘paternal” : since if we assume them
adequately capable of looking after their own interests, we must assume
that bad example will be on the whole deterrent rather than attractive.
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by himself, still since the decisive ground for adopting it is
the prevention of mischief to others, it is not properly to
be regarded as “paternal” interference,—in the special
sense in which I have adopted this term. Similar reasoning
is applicable to the provision of means for reducing mischief
caused by accident or neglect, when such mischief is liable
to spread : as in the case of fires in towns.!

Other interferences that may seem prima facie
“paternal ” in their aims admit of being regarded, at least
in part, as merely an extension of that protection against
deception which the individualistic principle has always
been held to cover. For instance, when our Government
endeavours to prevent its subjects from employing‘ im-
properly qualified physicians, apothecaries, and pilots; or
from buying meat known to be diseased; or from taking
part in dangerous industrial processes—as (e.g.) mining and
navigation—without due precautions, it may be said that
it aims merely at protecting its subjects from evils in-
curred through ignorance of which other persons take
advantage. And a similar view may also be taken of
another important class of cases in which the mischief
sought to be prevented is pecuniary loss. Thus, it may be
said that the prohibition of “truck” (that is, of the pay-
ment of wages otherwise than in money) is “indirectly
individualistic” and not “ paternal”; since its design is
merely to secure to labourers the amount of real wages that
is by contract fairly due to them, by preventing the
diminution of such real wages through the supply of goods
of inferior quality, at a price above their market value.

The truth is—as the discussion of the conditions of
valid contracts showed us—that it is a task of some delicacy
to define the individualistic principle, in relation to deception,
with the exactness required for practical application. When
it is affirmed that an “individual should be left to take

! Even so decided an advocate of Laisser Faire as M. Paul Leroy-
Beaulieu considers that the ‘‘pompiers volontaires qui l'on voit encore a
Londres ” perform a function that had better be organised by government.
Revue des devas Mondes, 1888, iv. p, 931.
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care of his own interests,” some proviso is always under-
stood with regard to his protection against imposture: but
the precise nature of the proviso is left somewhat obscure ;
and it may be plausibly extended to prohibit any man from
knowingly profiting by the ignorance of another. And if
we go as far as this, it may be plausibly urged that it is
desirable, when possible, to go further, and prevent A from
profiting by the manifest ignorance of B, even when it is
shared by A ; especially considering the great difficulty of
ascertaining whether or not an impostor is self-deceived.
But when we have come to this point, the line between
individualistic and paternal interference will have practically
vanished. And even the rule that no one may ZAnowingly
profit by the ignorance of another, if consistently applied to
commercial dealings, would carry us far beyond what any
individualist has ventured practically to recommend ; and—
if it could ever be effectually carried out—would seriously
impair the stimulus to the acquisition of useful knowledge
on which individualism relies.

On the whole, therefore, I think that we must interpret
the proviso above mentioned as merely prohibiting a man
from profiting by ignorance or error that he has con-
tributed, intentionally or negligently, to produce: and
it is on this view that I should define the limits, in
the cases above mentioned, of directly individualistic
interference. To prevent the flesh of diseased animals
from being disguised as the flesh of healthy animals; to
prevent would-be surgeons or apothecaries from pretending
to have obtained certificates of qualification which they have
not really obtained ; to oblige employers who may have con-
tracted to pay wages in goods to supply such goods in strict
accordance with contract as regards quality and price ;—all
this is clearly and directly individualistic: on the other
hand, if Government absolutely prohibits the purchase of
food it deems unhealthy, the consultation of physicians it
deems unqualified, the adoption of methods of payment it
deems unfit, its action is certainly what I have called
“paternal.” But in many of these cases it is possible
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for Government to do more than prevent deception, without
incurring the chief objections to “ paternal ” intervention :
it may take measures to remove the ignorance of consumers
as to the dangerous qualities of commodities offered for
purchase,—or the ignorance of labourers as to the dangerous
nature of instruments which their employers require them
to use,—without compelling any one to act on the informa-
tion thus supplied. And such a procedure is, in my view,
within the limits of the “indirectly individualistic” inter-
vention of Government discussed in this chapter; since its
aim is to protect individuals from mischief caused by the
action of others, the risk of which-—as they are supposed
not to know it—they cannot be said to have consentéd to
run. We may assume that the great majority of persons
do not wish to shoot with gun-barrels that are liable to
burst, or to consume condiments rendered attractive by
poisonous colouring matter:' and if the dangerous quality
of these and other commodities can only be known by
technical skill, the coercion involved in raising by taxation
the required funds, to provide for the examination by
experts of such commodities before they are sold, is but a
slight price to pay for the consequent protection against
mischief. The consumer might still be left free to buy
unsafe guns or poisonous pickles if he chose. Similarly,
unseaworthy ships and unnecessarily dangerous machinery
might be examined and reported on by governmental experts,
without any positive prohibition of their use, in case
persons were found to run the risk of using them in spite
of full and clear warning.

§ 4. In what I have said above I do not mean to imply
that all governmental interference which is undeniably
“ paternal ” ought therefore to be rejected without further
inquiry. I consider that so uncompromising an adhesion
to the principle “that men are the best guardians of their
own welfare ” is not rationally justified by the evidence on
which the principle rests. I regard this principle as a
rough induction from our ordinary experience of human

1 See Jevons. The State in Relation to Labour, chap. ii.
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life ; as supported on an empirical basis sufficiently strong
and wide to throw the onus proband: heavily on those who
advocate any deviation from it, but in no way proved to be
an even approximately universal truth. Hence, if strong
empirical grounds are brought forward for admitting a
particular practical exception to this principle—if, eg.,
it is proved that men are largely liable to ruin themselves
by gambling or opium-smoking, or knowingly to incur easily
avoided dangers in industrial processes—it would, I think,
be unreasonable to allow these practices to go on without
interference, merely on account of the established general
presumption in favour of laisser faire.! The particular cases
in which such “paternal” intervention is on the whole
desirable must be determined by experience, and will
naturally vary with times and circumstances. We may,
however, lay down generally, that this kind of govern-
mental action shall be reduced within the narrowest limits
compatible with the attainment of the end in view: and
that it should, generally speaking, take as far as possible
some other form than that of directly commanding a man,
under penalties, to do what he does not like—or not to do
what he likes—for his own good. One indirect method of
paternal interference I have already noticed in the case of
drunkenness : it is possible, in this and similar cases, to reduce
greatly the total amount of attempted coercion by punishing
the trader rather than the consumer. Thus we may punish
the seller of lottery-tickets and not the purchaser : the keeper
of a gaming-house and not the gambler. For further illustra-
tion, let us consider the different ways in which Government
may intervene to secure adequate qualifications in any class
of professional men, e.g. physicians. Quackery is very mis-
chievous; but it would be too violent an encroachment on
freedom to prohibit men from consulting a quack and taking
his advice; or even to prevent this indirectly, by punishing
the quack as such ; since Government would thus present

! I use this current phrase to mean the rule of ‘‘letting people manage
their affairs in their own way, so long as they do not cause mischief to others
without the consent of those others.”
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itself to the quack’s dupes in the odious position of standing
between a sick man and the recovery of his health. But with-
out any action of this irritating and strongly coercive kind,
Government may do much to reduce the mischief of quackery
in the following ways :—

(1) It may, as was before said, institute an authoritative
certificate as a guarantee that the holder has gone through
a certain course of training, and may require an uncertificated
practitioner to abstain from concealing in any way the
absence of the certificate; (2) it may give damages, or even,
in grave cases, enforce punishment, for grossly unskilful
treatment by an uncertificated practitioner, when the results
of such treatment have been clearly mischievous ; and fifally
(3) it may refuse to uncertificated practitioners the legal
right of receiving fees from their patients.

This last is an example of a kind of interference which
it is important to distinguish and contemplate in a more
general way ; since it is free from one class of objections
commonly urged by advocates of laisser faire against the
extension of governmental interference. Such objections,
as we saw, are not solely based on the supposition that the
individual is the best guardian of his own interests; it is
also urged that the efficiency of Government is likely to be
impaired by any considerable increase of its functions—that
“ the machine will break down through overwork,”—or that
the consequent increase of its power and patronage consti-
tutes a political danger. And, again, the importance of
minimising the direct annoyance caused by governmental
coercion is urged, not only because such annoyance is pro
tanto a diminution of happiness, but even more, because the
resulting discontent is politically dangerous. These objec-
tions I do not propose to discuss in detail here: but it is
obvious that they are all avoided when the influence of
Government on private action—as in the case of the quack’s
fees—is exercised not by positive, but by negative inter-
ference, i.c. by declining to interfere. Several examples of
this may be found; eg. the right of self-defence and the
recapture of property, and the important family rights of
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the husband and father, are mainly established by the with-
drawal of the ordinary protection of the law from the
persons against whose will these rights are or may be
exercised. So again, we noticed in dealing with the
conditions of valid contracts that there is a margin of
conduct mischievous in its effects which it would do more
harm than good to prevent by the more intense method of
prohibition and punishment, but which it may nevertheless
be expedient to prevent by declining to enforce contracts
which facilitate it:! the most important instances of this
are contracts of which the subject-matter involves sexual
immorality. The invalidation of oppressive usurious con-
tracts is a historic case of paternal interference falling under
the same general head.

Another important way in which Government may
practically determine the relations of private citizens without
coercion is by giving an authoritative interpretation to
ordinary contracts, in points left ambiguous by the words or
other signs actually used by the contracting parties. Thus,
in an ordinary contract of sale in England, a purchaser’s
promise to pay twenty pounds is defined by Government to
mean a promise to pay at least eighteen gold sovereigns, of
full weight, together with either two sovereigns, or forty
shillings ;® or else to pay Bank of England notes for which
coin to the amounts above mentioned may be obtained on
demand. Bi-metallists urge that it would be desirable to
change the definition and interpret the promise as an under-
taking to pay either twenty gold sovereigns or silver coin
in a certain fixed proportion, or notes of the Bank of
England similarly redeemable in either metal. If this
measure were adopted, no one would be compelled to sell or
buy goods on these terms: any seller who chose might still
insist on receiving gold ; still it is most probable that the
effect of fixing this bi-metallic interpretation on all contracts,

1 Tt is to be observed that this refusal to enforce contracts is open to some
objection, as tending somewhat to weaken the very important moral habit
of fulfilling promises.

% I omit, for simplicity, the alternative of paying twelvepence instead of
a shilling.
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in which sums of money were mentioned without an express
limitation to gold, would be to bring both metals into
approximately equal use as currency.

This mode of interference is well adapted to the realisa-
tion of the “ paternal ” principle in a mild degree: but it is
probably more often used when the end in view is the
interest, not of the individual interfered with, but of the
community of which he is a member.

§ 5. So far, in speaking of governmental coercion,
exercised in the interest of the person coerced, as “ paternal,”
I have had solely in view the coercion of sane adults. Of
course no individualist objects to coercion exercised on
children in their own interest: nor can it be seridusly
maintained that the interests of a child can safely be left
altogether to its parents’ care: still less, that they can be
altogether left to the care of any guardian that its parents
may designate. Hence some right (and duty) of governniental
interference, to protect children from mischief caused actively
or through neglect by their parents and guardians, must be
admitted in the strictest individualistic scheme. Thus the
limitations on the employment of children in factories and
workshops, which have now been adopted by most civilised
countries, are approved even by decided advocates of laisser
Jaire: and interference with the labour of women during
the period of childbearing is theoretically defensible on
similar grounds, as an indirect protection of the physical
wellbeing of children ; though it is beset with great practical
difficulties.

On the other hand, children can hardly be protected like
adults against personal confinement or assault, as these are
recognised as occasionally necessary means of educational
discipline. And, on the individualistic principle, since the
burden of rearing and training children should be, as far as
possible, thrown on their parents, it seems desirable, so far
as this burden is fairly taken up, that the parents’ discretion
in the training of the child should be left as unfettered as
possible; and that Government should only intervene in a
purely coercive way when the child’s interests are manifestly
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being sacrificed, either through the greed or passion of the
parents, or through gross neglect or ignorance. = How far,
when the parents cannot afford to support or educate their
children, they should, under any conditions, receive pecuniary
aid from Government to enable them to discharge these
duties is, for individualists, a difficult and doubtful question.
On the one hand, when it is evident that children are,
through their parents’ poverty, growing up in such a way
as to render them likely to be burdensome or dangerous to
society, it seems prima facie a prudent insurance against
this result for the community to assist in their support and
education. On the other hand, similar arguments may be
used: to justify a governmental provision of sustenance for
adults, in order that they may not be driven into criminal
courses: and if either kind of governmental assistance is
once admitted as justifiable in principle, it is not very easy
to limit the burden that may be thrown on industrious and
provident individuals by the improvidence of others. At
any rate it seems clear that either question brings us to the
debatable territory between Individualism and Socialism ;
which I propose to examine in the following chapter.!

For completeness, I may briefly note two cases of govern-
mental interference, ordinarily recognised as necessary, that
obviously do not fall within the application of the individual-
istic principle; the humane treatment of lunatics, and the
prevention of cruelty to the inferior animals. In the latter
case the coercion is no doubt applied to protect the animals
in question from pain inflicted by other creatures: still the
protection does not in any degree aim at securing “ freedom
of action” to the animals protected, but simply at the
prevention of unnecessary pain; it is, if properly carried out,

1 To the same ambiguous region belongs the discussion of another kind
of governmental interference, which may be justified as indirectly individual-
istic: I mean the provision of machinery for bringing moral influence to bear
upon members of the community. The efficacy of this in diminishing the
danger of crime has been urged to justify the employment of public funds in
endowing Christian churches in modern states, and it cannot be denied that
there is some force in the argument: but the consideration of the proper
relations of Church and State cannot be adequately conducted from this
point of view alone. See Chap. XIII. § 5, and Chap. XXVIII.
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a one-sided restraint of the freedom of action of men with a
view to the greatest happiness of the aggregate of sentient
beings.!

In conclusion, it may be well to remind the reader that
the extent to which the kind of interference discussed in
the present chapter should be carried in a modern state will
partly depend upon a variety of considerations, the force of
which cannot here be estimated. Thus, we have to con-
sider the state of moral opinion in the community—since
the repression of mischievous conduct by social disapproba-
tion may render legislative repression unnecessary; the
diffusion of knowledge; the customs, industrial and social,
actually prevalent; and the development of the habit of
voluntary combination among the citizens. For example,
where a mischievous or dangerous custom prevails, which it
is difficult for an individual to avoid conforming to, there is
prima facie special need for legislative interference: on the
other hand, in proportion as the habit of combination is
developed, this need is diminished.

1 The protection of inferior races of men will be considered in a subsequent
chapter (XVIIL).



CHAPTER X
SOCIALISTIC INTERFERENCE

§ 1..Ir is universally recognised that the present drift of
opinion and practice is in the direction of increasing the
range and volume of the interference of government in the
affairs of individuals: and in current discussion the results
of this tendency are not uncommonly lumped together
under some such term as ““ State-Socialism ” contrasted with
“Individualism.” It is, I think, important to remove
the vagueness of thought that this simple antithesis
is liable to involve, by distinguishing the very different
issues that tend to be blended and confounded in this
opposition of terms.

This has, I hope, been partly effected by the discussion
in the preceding chapter. For we have seen that an
important part of the increasing interference of Government
which alarms old-fashioned advocates of laisser faire is not
really distinguishable in its principles and aims from the
kind of governmental action which the most vigorous
Individualism has always regarded as indispensable. That
is, its aim is the protection of individuals from harm to
person or estate caused, whether intentionally or carelessly,
by the action of other men: it merely seeks to make this
protection more effectual and complete. Take, for instance,
the important department of sanitary interference: it is
obvious that the mischief which one private person may
cause to others by making his house or business a focus of
disease is of a kind which all rational Individualists have

143
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always considered it within the province of Government
to prevent. It may happen, in any particular case, that
the remedy applied is ineffectual, or even if effectual, on
the whole more burdensome than the evil which it is
sought to remedy: but this is liable to happen in any
human adaptation of means to ends, and does not affect the
question of principle. And it is easy to see how new
occasions for this kind of interference may continually
arise : either because the mischief in question has been
increased or newly introduced through the closer massing
and more complicated relations of human beings which the
development of industry and civilisation brings with it; or
because mischiefs of long standing have been unveiled by
the increased insight of advancing science, or possible
remedies hitherto unknown have been pointed out.

We have now to note further that the principle which
limits governmental interference to the prevention of
mutual interference among the governed, if maintained on
utilitarian grounds, requires for its justification two distinct
fundamental assumptions,—one of which belongs rather to
psychology, while the other is purely sociological. It is to
the first of these that chief attention has been paid; and it
is this which is mainly important when the discussion
relates to paternal interference. When the question is
whether Government should coerce individuals in their
own interest, it is argument enough on the negative side,
if it be granted that, in the matter under discussion, men
may be expected in the long run to discover and aim at
their own interests better than Government will do this
for them—ifrom their better opportunities of learning what
conduces to their own welfare, or from their keener and
more sustained concern for the attainment of this; while,
further, this habit of self-help will give not only know-
ledge, but also self-reliance, activity, enterprise.

But, granting all this to be true, it by no means follows
that an aggregate of persons, seeking each his private
interest intelligently, with the least possible restraint, is
therefore certain to realise the greatest attainable happiness
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for the aggregate. It is, indeed, obvious that if the mode of
action on the part of any one such individual which is
really most conducive to his own interest diverges from that
which is most conducive to the interest of all, then the
more completely he is left free to pursue the former end,
and the more skill he shows in the pursuit, the more
certain it is that he will not promote the latter in the
highest attainable degree. Hence, to complete the theoretical
argument for laisser faire, we require, besides the psycho-
logical proposition that every one can best take care of his
own interest, to establish the sociological proposition that
the common welfare is best attained by each pursuing ex-
clusively his own welfare and that of his family'in a
thoroughly alert and intelligent manner.

Now this latter proposition has been maintained, in a
broad and general way, by the main tradition of what is
called “ orthodox political economy,” since its emergence in
France in the middle of the eighteenth century. The argu-
ment may be briefly stated thus: Consumers generally—q.e.
the members of the community generally, in their character
as consumers—seeking each his own interest intelligently,
will cause an effectual demand for different kinds of pro-
ducts and services, in proportion to their utility to society ;
while producers generally, seeking each his own interest
intelligently, will be led to supply this demand in the most
economic way, each one training himself or being trained by
his parents for the most useful-—and therefore best rewarded
—services for which he is adapted. Any excess of any
class of products or services will be rapidly corrected by a
fall in the price offered for them ; and similarly any de-
ficiency will be rapidly made up by the stimulus of a rise.
And the more keenly and persistently each individual—
whether as consumer or producer—pursues his private in-
terest, the more certain will be the natural punishment of

! So far as the interests of children are concerned, we require the further
assumption that they can be safely left to the care of parents until the
children are able to provide for themselves: but for simplicity I omit this
point here.

L
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inertia or misdirected effort anywhere, and the more com-
plete consequently will be the adaptation of social efforts to
the satisfaction of social needs.

Now no one who, under the guidance of Adam Smith
and his successors, has reflected seriously on the economic
side of social life can doubt that the motive of self-interest
does work powerfully and continually in the manner above
indicated ; and the difficulty of finding any substitute for
i, either as an impulsive or as a regulating force, constitutes
the chief reason for rejecting all large schemes for recon-
structing social order on some other than its present in-
dividualistic basis. The socialistic interference for which,
in the present chapter, I propose to offer a theoretical jus-
tification is here only recommended as a supplementary
and subordinate element in a system mainly individual-
istic. At the same time, I think it important to show
by general reasoning that—even as applied to a society
of “economic men”—the sociological argument above
given is palpably inadequate to establish the practical
conclusion based on it by the more extreme advocates of
the “ system of natural liberty.”

With a view to methodical clearness, it is convenient to
begin by granting the assumption—tacitly made in the
general economic argument that I have just given—that
the higher market value of products and services consumed
by the rich, as compared with those consumed by the poor,
represents a correspondingly higher degree of utility to
society. I shall presently point out how paradoxical this
supposition is: but for formal clearness of discussion it is
as well to begin by making it ; since even on this supposition
it can, I think, be shown that there are several distinct
cases in which, under a strictly individualistic system of
governmental interference, the individual’s interest has no
tendency—or no sufficient tendency—to prompt him to the
course of action most conducive to the common interest.

§ 2. In the first place, it should be observed that the
argument above given, even if fully granted, would only
justify appropriation to the labourer, and free exchange
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of the utilities produced by labour; it affords no direct
justification for the appropriation of natural resources, which
private property in material things inevitably involves.
Hence, so far as this appropriation of natural resources
restricts other men’s opportunities of applying labour pro-
ductively, the appropriation, as we have seen, is of doubt-
ful legitimacy, from the point of view of the strictest
individualism. It must, therefore, be regarded as theoreti-
cally subject to limitation or regulation, in the interest of
the whole aggregate of individuals concerned. How far this
limitation and regulation should go must be determined by
experience in different departments: but it may be laid
down generally that it is the duty of Government as repre-
genting the community to prevent the bounties of nature
from being wasted by the unrestricted pursuit of private
interest. Thus, for instance, Government may properly
interfere to protect mines and fisheries from wasteful
exhaustion, and save rare and useful species of plants from
extermination ; and, when necessary, may undertake or
control the management of natural watercourses, with a
view both to irrigation and to the supply of motive power.
And I conceive that measures of a much more sweeping
kind in the same direction—including even the complete
abolition of private property in land-—are theoretically
defensible on the basis of individualism ; they have, indeed,

received the support of thoroughgoing advocates of this
doctrine.!

! The abolition of private ownership of land is not only emphatically
advocated in Mr. Herbert Spencer’s early treatise on Social Statics—which
does not altogether represent his later views-—it is also suggested as a
probable result of industrial development in his later treatise on Political
Institutions, chap. xv. pp. 540, 541.

I cannot regard as valid the historical reasoning which leads Mr. Spencer
to conclude that private ownership of land, having been *‘established by
force” and not by contract, is likely to disappear at a more advanced stage
of civilisation. But I quite admit it to be possible that a modern com-
munity, while maintaining generally the present merely individualistic
character of its laws and institutions, may ‘‘resume the communal owner-
ship” of land, giving due compensation to existing owners: though, for
reasons wWhich I have elsewhere given (Political Economy, Book iii. chap. vi.
§ 6) I think that the economic disadvantages of such a change would
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Secondly, individuals may not be able—at all, or with-
out inconvenience practically deterrent — to remunerate
themselves by the sale of the utilities which it is for the
general interest that they should render to society. This
may be either because the utility is from its nature in-
capable of being appropriated, or because — though un-
deniably important from the point of view of the community
—its value to any individual is too uncertain and remote
to render it worth purchasing on grounds of private interest.
An example of the former is furnished by forests: since no
private landowner who maintains a forest can, by free
exchange, exact any return for such benefit as he may
confer on the community by its favourable influence on
climate in moderating and equalising rainfall. The other
case may be illustrated by scientific investigation generally ;
since most of the advances made in scientific knowledge,
even though they may be ultimately the source of important
material benefits to man’s estate, would hardly remunerate
the investigator if treated as marketable commodities, and
only communicated to private individuals who were willing
to pay for them.

Even where the inconvenience of selling a commodity
would not be deterrent, the waste of time and labour that
the process would involve may be so great as to render it
on the whole a more profitable arrangement for the com-
munity to provide the commodity out of public funds. For
instance, no one doubts that it would be inexpedient to
leave bridges in towns generally to be provided by private
enterprise and paid by tolls.

We have also to take account of waste of time and
trouble in forming business connections, which seems an
inevitable incident of a competitive organisation of business.

outweigh its advantages, at the present stage of social and political develop-
ment. And I gather from chapters xi. and xii. and Appendix B of Mr.
Spencer’s book on Justice (also published as Part iv. of his Principles of
Ethics) that this is Mr. Spencer’s final view.

To prevent any misunderstanding, I ought to state explicitly that both
Mr. Spencer and I regard the proposal to confiscate the property of land-
owners without compensation as unworthy of serious discussion.
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Definite items of this economic loss are expressed in the
sums spent on advertisements, and in the promotion of
joint-stock companies. But to these we have to add the
much larger though less definite waste of labour spent in
rendering services of comparatively small utility, by traders
who have not yet established a business connection, or who
are slowly losing business through the pressure of competi-
tion or of industrial change;! and the similar waste in the
case of professional services of all kinds.

Again, there is an important class of cases in which the
individuals have an adequate motive for rendering some
service to society, but not for rendering as much service as
it is in their power to render. These are cases in which
competition is excluded by natural or artificial monopoly
of the production or sale of a commodity. For the interest
of the monopolist of any ware is liable to conflict very
materially with the interest of the community; since the
demand for a monopolised commodity is often of such a
nature that a greater total profit can be obtained from the
sale of a smaller quantity, owing to the extent to which the
price would fall if the supply were increased. The import-
ance of this case, it may be observed, tends to increase as
the opportunities for monopoly grow with the growth of
civilisation: partly from the increasing advantages of
industry on a large scale, partly from the increasing ease
with which combination among the members of any class
of producers is brought about and maintained.?

1 It is to be added, that under competition this kind of waste may be
more than transient : since if an uneconomic superfluity of traders has been
once established in any department, competition may take effect in dividing
business among them, so as to keep the price of the traders’ services high
while keeping his remuneration low. The remarkable success of artisans’
co-operative stores renders it probable that there is much waste of this kind
in the ordinary business of small retail traders.

2 It is noteworthy that economic arguments to prove the advantage of
‘“free competition” commonly assume that the notion of free competition
excludes monopoly resulting from combination : and yet the governmental
interference needed to repress such combination is manifestly contrary to
Individualism as a political principle,—so far at least as the combination
is the result of perfectly uncoerced choice on the part of the persons
combining.
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Combination resulting in monopoly may, as 1 have just
shown, be a source of economic loss to the commurity. On
the other hand, there are cases in which combined action
or abstinence on the part of a whole class of proc.ucers is
required to realise a certain utility, either at all or in the
most economical way : and in such cases the intervention of
Government, though not the only method of securing the
result, is likely to be the most effective method. If, indeed,
we could assume that all the persons concerned will act in
the most intelligent way, the matter might be left to volun-
tary association; but in any community of human beings

" that we can hope to see, the most we can expect is that the

great majority of any industrial class will be adequately
enlightened, vigilant, and careful, in protecting their own
interests: and where the efforts and sacrifices of a great
majority might be rendered useless by the neglect of one or
two individuals, it would be dangerous to trust to voluntary
association. The protection of land below the sea-level
against floods, or of useful animals and plants against
infectious diseases, are cases of this kind which we have
already noticed.

And the ground for governmental interference is still
stronger if the very fact of a combination among the great
majority of an industrial class to attain a given result
materially increases the inducement for individuals to stand
aloof from the combination. Thus, if it were ever so clearly
the interest of shopkeepers to close their shops on Sundays
or other holidays, provided the closing were universal, it
would still be very difficult to effect the result by purely
voluntary combination ; since the closing of a great number
of shops would obviously tend to throw custom into the
hands of the few who kept their shops open.

Even where the need of uniformity is not imperative,
voluntary combination is likely to be found inadequate for
the attainment of results of public importance, if the interest
of any individual in such results is indirect and uncertain ;
—as may easily be the case even though the public interest
is plain and undeniable.
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Finally, there are certain kinds of utility which Govern-
ment, in a well-ordered modern community, is peculiarly
adapted to provide. Thus, being financially more stable
than private individuals and companies, it can give com-
pleter security to creditors; and is thus specially adapted
to undertake banking and insurance for the poor, and to
bear the responsibilities of a paper currency for the com-
munity generally. So again, it enjoys special facilities for
collecting and diffusing useful statistical information,—a
point of growing importance in modern communities.

§ 3. I have said enough to show that, even in the more
or less ideal society of intelligent persons which is contem-
plated in the traditional argument for laisser faire, there is
no reason to suppose that a purely individualistic organisa-
tion of industry would be the most effective and economical.
And the reasons above given largely explain and justify the
extent to which in modern States the provision of utilities
—other than security from wrong—is undertaken by Govern-
ment in the name of the community, or subjected to special
governmental regulations, instead of being left to private
enterprise ; on the ground that the interests of the whole
community will be better promoted by this arrangement.
Thus certain portions of the surface of the globe—the
original raw material and instrument of industry—have
always been held in common, as obviously more useful when
open to common use and enjoyment, and under common
management, so far as management is needed: and the
labour required to keep them in good condition has been
imposed or provided by Government. Roads, and commons
for recreation, come under this head: also seas and large
rivers, in which navigation and fishery have been common
to all, under governmental regulation; also forests to a con-
siderable extent. And it is to be noted that, in certain
important respects, the need of systematic governmental
intervention to modify man’s physical environment tends
to grow as the cultivated area of land extends with grow-
ing civilisation: as in the case of interference with the
natural flow of surface waters, with a view to better irriga-
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tion and drainage, and in that of the artificial maintenance
of forests, especially needed on high tablelands and mountain
slopes.

Further, in modern civilised communities generally, the
private ownership of land is held to be limited by a general
right of the community to take compulsorily the land of
any individual, when required for the most economic attain-
ment of an important public utility, at the value that it
would have had apart from this public need :' and in recent
times this right has been exercised in very important cases,
—the most important being the construction of the artificial
roads and waterways which have transformed modern trade
and industry. It is true that canals and railways have
been largely constructed by private enterprise; but they
have usually needed for economical construction the inter-
vention of Government to give the power of buying land
compulsorily : and as this power has been granted on
account of the public utility of the enterprise, the manage-
ment of canals and railways—even where it has been left
in the hands of private companies—has been placed under
governmental regulation, and assumed a semi-public char-
acter. That a certain amount of such regulation is legiti-
mate and required in the interests of the community, is
admitted even by leading advocates of laisser faire.
Whether governments should actually undertake the con-
struction and management of railways is a more doubtful
question, on which there has been much divergence in
practice : still, important—though not decisive—arguments
for this measure are furnished by (1) the value to a political
community of facilities for mutual intercourse and rapid
communication among its different elements ;? and (2) the
economic advantage of a coherent organisation of railway
traffic, and the consequent tendency of railways to fall
more and more under the conditions of partial monopoly, so

1 See Chap. XII. § 2.

2 It should be observed that so far as this value lies in the increased ease
of maintaining order, it comes rather under the head of the ‘‘indirect
individualistic” interference discussed in the preceding chapter.
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that many of the advantages of competition are lost to the
public.

On similar grounds the business of communication by
letters and telegrams has been found suitable for Government
—chiefly through the economic gain that results from
having the whole work done by a single organisation: and
it is, in fact, undertaken by almost all modern governments.
So again, the ordinary advantages of competitive industry
can hardly be realised in providing for the water-supply
and—by modern methods—for the lighting of towns:
accordingly, these businesses, in modern times, tend to
assume a semi-public character, being either undertaken
by municipal governments or subjected to special govern-
mental regulation.  Further, modern governments wuni-
versally monopolise coinage, and regulate in some degree
the business of banking:—interventions chiefly justified
by the great public importance of giving security and
stability to the current medium of exchange.!

In a wide sense of the term, these and similar kinds of
governmental interference may all be called “ Socialistic ” in
principle ; since they tend to narrow the sphere of private
property and private enterprise, by the retention of resources
and functions in the hands—or under the regulation—of
Government as representing the community. Such inter-
ference differs very much in intensity in different cases;
according as Government (1) merely regulates, and perhaps
subvents, or (2) itself undertakes a department of business,
or (3) establishes a legal monopoly of the business in its
own favour—as in the case of the post-office in England.
But the term “Socialistic ” may be fairly applied to this
kind of intervention, whatever its degree of intensity, if it
is used in simple opposition to “Individualistic.”  This
meaning of the term, however, must be carefully dis-
tinguished from another—and I think more common-—
meaning, in which “Socialism” is understood to imply

! For the purposes of the present discussion, it is not necessary to consider
the distribution of functions between central and local governments ; which
will be discussed in a later chapter.
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a design of altering the distribution of wealth, by bene-
fiting the poor at the expense of the rich. For though
such effects on distribution may in some cases result from the
measures above mentioned, their primary aim is not to give
advantage to one section of the community at the expense of
another, but to secure benefits to the community as a whole
which tend to be distributed among its members generally
—though in a way difficult exactly to trace and apportion.
§ 4. The same may be said of much of the public
expenditure that most modern communities recognise as
desirable for the promotion of education, general, technical,
or professional. So far as public funds spent on education
tend to make labourers more efficient, though the labourers
will be thereby enabled to earn more wages, the employers
of labour and the consumers of its products will, generally
speaking, share in the gain resulting from the increased
efficiency ; so that we may regard such expenditure as
primarily designed to benefit the community as a whole by
improving its production, though much of it has also an
important tendency to mitigate the inequalities in the dis-
tribution of wealth. It may perhaps be objected that if
this expenditure were really profitable to the community,
it would be remunerative to individuals to undertake it, and
it might therefore be left to private enterprise. But this
does not necessarily follow ; since the labourers in question
or their parents may be unable to provide the requisite
means, while the difficulty of making effectual contracts with
the labourers or their parents, and the trouble and expense
of enforcing such contracts, may suffice to render the pro-
vision of such means an undesirable speculation for other
private individuals. On similar grounds, the expenditure
of public money in transferring human beings from over-
populated to underpopulated regions, within the territory
of the same community, may be ultimately profitable to the
community as a whole, from the increased efficiency of the
labour thus transferred, although it would not present a
profitable sphere for private enterprise.!
! The conditions under which such expenditure is to be recommended
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The question of public provision for education is not,
however, commonly viewed in relation to industrial efficiency
alone. It is widely held to be in the interest of the
community at large—and not merely of the poorer classes
primarily benefited—that public funds should be employed
in the moral and intellectual improvement of its members
generally, by the maintenance of religious teaching and
worship, and the promotion of scientific and literary culture,
through the means not only of schools for the young, but
also of museums, libraries, and universities for adults. So
far as this view is sound, all such expenditure may be
classed as Socialistic in the wider sense above explained.

The propriety of governmental provision for, and regula-
tion of, moral and religious teaching will be more suitably
discussed after we have considered the general relations of
Law and Morality.! The promotion of secular culture might
doubtless to a great extent be adequately provided for by
private enterprise, if the aim of benefiting the poorer classes,
by bringing about a more equal distribution of the capacities
and opportunities of living cultivated lives, were left out of
consideration. Still a considerable amount of public ex-
penditure under this head may be justified, apart from any
such distributionel aim. In the first place, as we have
already observed, the social utility furnished by scientific
discoveries is generally unsaleable, except in the cases in
which it can be immediately turned to account in some
technical invention : it is therefore reasonable that a certain
number of persons who have proved themselves capable of
advancing knowledge * should receive salaries from public
funds: and that public provision should be made for the

and the distribution of the burden it imposes, will be discussed hereafter,
when we come to treat of the expansion of States. See Chap. XVIII. § 4.

1 See Chap. XIIL § 4.

2 I do not mean physical science alone : the general argument used would
support the endowment of any branch of knowledge which may reasonably
be expected to furnish ‘fruit,” beyond the mere gratification of refined
curiosity. Whether the mutual relations of the different branches of know-
ledge are such that none could be properly excluded from the benefit of this
argument, is an interesting question which I have not space to disouss here.
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costly instruments required for the effective performance of
scientific research :—such as libraries, museums, laboratories,
observatories, and their equipment. Again, the expenditure
of money on educational machinery, to bring opportunities
of good scientific instruction within the reach of children
of comparatively poor parents who show decided scientific
ability, may be justified by the consideration of the increased
chance thus obtained of scientific discoveries and technical
inventions valuable to the community at large. Similarly,
the provision for literary and artistic instruction given by
public maintenance of libraries and picture galleries, and
endowment of teachers and students, may be expected to
benefit the community at large by aiding the development
of talents that might otherwise have been crushed beneath
adverse circumstances. Moreover, though there is no such
need of providing salaries for artists and men of letters
generally, as we have seen in the case of sawvants, since the
utility of artistic products can be appropriated and sold;
still, apart from any special consideration for the poor, it
would seem that the advantage to the community of the
best obtainable appliances for artistic and literary instruc-
tion and study has too indirect and remote a connection
with the interests of individuals to be safely left altogether
for private enterprise. Up to a certain point, then, in
all these cases, the benefit of the community as a whole
may be taken as the primary aim of the intervention of
Government.

§ 5. Finally, I may remind the reader that—as we have
had occasion to notice in earlier chapters—governmental
intervention in the interest of the community, going beyond
the mere protection of individuals from mischief, takes place
to an important extent in different departments of civil
law, as determined in modern states generally, Sometimes
the occagion for intervention arises on points which do not
strictly fall within the limits of the application of the
individualistic principle, or cannot be clearly determined by
it ;—as in the case of the regulation of land tenure, especi-
ally in countries incompletely populated, and some of the
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limitations on free bequest. In other cases the interest of
the community at large, as understood in all civilised
countries, is held to override the conclusions to which a
consistent individualism would lead. A case of this latter
class, in the department of property, is found in the
limitation in time of literary copyright, as compared with
the perpetual protection given to the right of property in
material things: since the only tenable grounds for treating
the ideal products of intellectual labour differently from the
products of labour “embodied ” in matter lie in the obvious
increase of utility to the community that results from the
termination of the literary producer’s monopoly, together
with the absence of any danger, in the case of valuable
literary products, that their utility may be diminished
through want of care,—as is largely the case with the
material products of labour. But the most important
interventions of this kind occur in the department of
contract. Thus, in the whole law of bankruptey in modern
states, the fundamental individualistic rule of enforcing
reparation for the breach of a contract freely entered into
is manifestly overridden by considerations of general utility.
Still more important are the restrictions on the freedom of
connubial contracts, imposed by the marriage laws of modern
communities generally; and along with these I may class
any legal restraints on the sexual intercourse of unmarried
persons, and prohibitions of the sale of pictures, books, etc.,
provocative of sexual desire; since all such interferences
with freedom are, I conceive, ultimately justified by the
paramount interest that the community has in providing
for the proper rearing of children. In all these cases, and
others that might be mentioned, the interest of the com-
munity at large—as distinct from that of the individuals
primarily concerned—supplies both the general justification
for the legislative and administrative interference required,
and the criterion by which any particular questions relating
to such interference should be determined.

§ 6. Let us now turn to consider how far the action of
government should be directed to the end which would be
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commonly called “ socialistic ” in a narrower sense than that
in which I have so far used the term,—the diminution of
the marked inequalities in income which form so striking a
feature of modern civilised societies. Here, first, it should be
observed that some effect of this kind tends to be produced
by any successful assumption of industrial functions by
Government : since the most marked inequalities of private
wealth are due—directly or indirectly—to the unequal dis-
tribution of capital (including land); and any successful
extension of the industrial functions of Government tends
to increase the stock of capital owned by the community,
and reduce the field of employment for private capital.
Accordingly, a main aim of current Socialism in its extremest
form—we may distinguish it as Collectivism—is to substi-
tute common for private ownership, and governmental for
private management, of the instruments of production in all
important departments of industry: so that the payment of
interest on industrial capital may cease and “labour receive
its full reward.” Such a scheme has much attraction for
thoughtful and sympathetic persons; not only from its
tendency to equalise wealth, but also from the possibilities
it holds out of saving the waste and avoiding the unmerited
hardships incident to the present competitive organisation
of business; and of substituting industrial peace, mutual
gervice, and a general diffusion of public spirit, for the
present conflict of classes and selfish struggles of individuals.

In discussing this scheme from the point of view of
general theory, it will be well not to complicate the issue by
supposing the change to be introduced suddenly or with
violence: we may suppose it to take place gradually, with
due regard to the rights of existing proprietors of the instru-
ments of production. As so considered, the question of its
expediency primarily turns on a comparison of governmental
management of business with private competitive manage-
ment: and it is reasonable to suppose further that,
before the final transition to Collectivism takes place, our
experience of the qualifications of Government for carrying
on different kinds of industry will have been materially
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increased by partial extensions of its sphere of action. It
is, I think, quite conceivable that, through improvements in
the organisation and working of governmental departments,
aided by watchful and intelligent public criticism—together
with a rise in the general level of public spirit throughout
society—the results of the comparison above mentioned will
at some future time be more favourable to governmental
management than they have hitherto been. At present, a
wide experience would seem in most cases to support
strongly the judgment of the overwhelming majority of
political economists in favour of private competitive manage-
ment of industry carried on under ordinary conditions: as
securing an intensity of energy and vigilance, an eager
inventiveness in turning new knowledge and new oppor-
tunities to account, a freedom and flexibility in adapting
industrial methods to new needs and conditions, a salutary
continual expurgation of indolence and unthrift, which
public management cannot be expected to rival in the
present state of social morality, and for the loss of which it
cannot compensate, except under specially favourable con-
ditions. We may therefore infer that—Ileaving out of
account the disturbances of the transition—the realisation
of the Collectivist idea at the present time or in the
proximate future would arrest industrial progress; and that
the comparative equality in incomes which it would bring
about would be an equality in poverty :—even supposing
population not to increase at a greater rate than at present,
as it must be expected to do if work and adequate sustenance
were secured to all members of the community, unless
measures of a novel and startling kind were taken to
prevent the increase.

A full discussion, however, of Collectivism, including a
critical exposition of the economic arguments urged in
favour of it, would be out of place here : it falls more properly
within the sphere of Political Economy. But there is an
important part of the work actually undertaken by modern
governments which must be admitted to be “socialistic ” in
the narrower sense of the word : that is, which has for its
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main object—I will not say “ the equalisation of wealth,” as
that would suggest an aim to which the means used are
wholly disproportionate, but—the mitigation of the harshest
inequalities in the present distribution of incomes. The
most obvious examples of this are to be found in the large
expenditure incurred in various forms for the relief of the
indigent ; but I conceive that a part at least of the expendi-
ture on education which modern states generally agree to
regard as desirable has been undertaken on this ground,
and requires this for its justification. And there is a strong
drift of opinion at the present time in favour of further
legislation in this direction. I propose, therefore,—without
considering in detail the adaptation of means to ends in
particular measures of this kind, or the special dangers and
drawbacks attending them—to point out certain general
considerations which must to some extent govern our esti-
mate of the expediency of all such schemes.

In the first place, it seems to me indubitable that the
attainment of greater equality in the distribution of the
means and opportunities of enjoyment is in itself a desirable
thing, if only it can be attained without any material sacri-
fice of the advantages of freedom. I cannot accept the
assumption—so far granted for the sake of simplifying the
discussion—that the utility to the community of services
rendered to the rich may be measured by their market
value: I conceive, on the contrary, that the support of
common sense may be claimed for Bentham’s view, that
any given quantum of wealth is generally likely to be
less useful to its owner, the greater the total of private
wealth of which it forms a part. It is an accepted economic
principle—illustrated by the general effect of an increase
of supply on the price of any article—that the utility of a
given quantum of any particular commodity to its possessor
tends to be diminished, in proportion as the total amount of
the commodity in his possession is increased ; and Bentham’s
proposition is merely an extension of this principle to the
aggregate of commodities which we call wealth.

There are, no doubt, counterbalancing considerations
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which ought not to be overlooked. Any great equalisation
of wealth would probably diminish the accumulation of
capital, on which the progress of industry depends; and
would deteriorate the administration of the capital accumu-
lated ; since the most economic organisation of industry,
under existing conditions, requires capital in large masses
under single management, and the management of borrowed
or joint-stock capital is likely to be, on the average, inferior
to that of capital owned by the manager. Moreover, the
effective maintenance and progress of intellectual culture—
which is a necessary condition of its effective diffusion—
seems to require the existence of a numerous group of
persons enjoying complete leisure and the means of ample
expenditure ; since the disinterested curiosity that is the
mainspring of the advance of knowledge, and the refinement
of taste that leads to the development of art, can hardly
find free play and the fostering influence of sympathy except
within such a group, although they may be found in a high
degree in individuals outside it.

Still, after allowing all weight to such arguments as
these, I cannot doubt that at least a removal of the extreme
inequalities, found in the present distribution of wealth
and leisure, would be desirable, if it could be brought
about without any material repression of the free develop-
ment of individual energy and enterprise, which the
individualistic system aims at securing. When from
this point of view we examine the various legislative
measures which have a “ Socialistic” aspect—in the narrower
sense of appearing to aim at a diminution of inequalities of
wealth—we find that they differ very markedly in the
manner and degree in which they come into conflict with
the principle of Individualism. Some of these measures
must be admitted to diminish the inducements to industry
and thrift, without any counterbalancing tendency to stimu-
late labour by enlarging its opportunities; they simply and
nakedly take the produce of those who have laboured
successfully to supply the needs of those who have laboured
unsuccessfully or not at all. I am afraid that the English

M
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system of poor relief—though it has many merits that
ought not to be undervalued or lightly lost—must be
admitted to have this fundamental defect. Others again
involve restrictions on freedom that are frankly and uncom-
promisingly anti-individualistic; to this class belongs the
proposal to fix by law a maximum length of day’s labour for
adulte—so far as this prevents any individual labourer from
rendering the amount of service to society which he and his
employer agree in thinking it their common interest that he
should render.! But there are other measures designed for
the benefit of the poor which do not come under either of
these heads; measures of which the primary aim is not to
redistribute compulsorily the produce of labour, but to
equalise the opportunities of obtaining wealth by productive
labour, without any restriction on the freedom of adults.
State aid to emigration is an example of this class, and a
part at least of the expenditure on education must be held
to belong to it. Now measures of this kind, however
Socialistic, are not in their primary aim opposed to Indi-
vidualism; since we obviously increase instead of diminishing
the stimulus to self-help and energetic enterprise by placing
a man in a position to gain more than he could otherwise
have done by the exercise of these qualities. In fact, in the
general reasoning by which political economists have tried
to prove that laisser faire supplies the greatest possible
stimulus to the development of useful qualities, equality
of opportunity has often been tacitly assumed—or at least,
the loss to the community arising from the restricted oppor-
tunities of large masses has been tacitly overlooked. So far
as the community, acting through its government, can
equalise opportunities, without doing harm in any other way,

! Such a measure may be justified—on the principle applied in justifying
a compulsory weekly holiday—if the excess of daily labour prevented is
injurious to the labourer’s efficiency, so that the average effectiveness of a
day’s labour might be expected not to be materially diminished by the
restriction. But so far as the admitted effect of the measure is to diminish
materially the amount of daily service rendered by the labourer to society,
I think that no government ought to take the responsibility of causing the
consequent loss of wealth to individuals and to the community as a whole.
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such interference actually gives greater scope for the admitted
advantages of the individualistic system to be attained.

“But,” it may be said, “ this equalisation of opportunities
—as e.g. by State aid to education or to emigration—in-
evitably costs money and usually a good deal of money,
which has to be raised by taxation; and thus in its taxa-
tional aspect it comes to be opposed to the individualistic
principle, though it may not be so in its primary aim. A
portion of A’s income has to be taken to enable B to labour
under better conditions, and in this way that absolute
security to the fruits of the individual’s labour, at which
individualism aims, is inevitably impaired.”

This argument, however, ignores the fact—pointed out
in a previous chapter '—that the institution of private pro-
perty as actually existing goes beyond what the individual-
istic theory justifies. Its general aim is to appropriate the
results of labour to the labourer, but in realising this aim
it has inevitably appropriated natural resources to an extent
which, in any fully peopled country, has entirely discarded
Locke’s condition of “leaving enough and as good for
others.” In any such country, therefore, the propertied classes
are in the position of encroaching on the opportunities of
the unpropertied in a manner which—however defensible as
the only practicable method of securing the results of labour
—7yet renders a demand for compensation justifiable from
the most strictly individualistic point of view. It would
seem that such compensation may fitly be given by well-
directed outlay, tending either to increase the efficiency and
mobility of labour, or to bring within the reach of all
members of a civilised society some share of the culture
which we agree in regarding as the most valuable result of
civilisation: and in so far as this is done without such
heavy taxation as materially diminishes the stimulus to
industry and thrift of the persons taxed, this expenditure
of public money, however justly it may be called Socialistic,
appears to be none the less defensible as the best method of
approximating to the ideal of Individualistic justice

1 8ee Chap. V. § 2.
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§ 7. But such provision as has been found practicable for
equalising opportunities of labour is not, in any modern
state, sufficient to protect the whole population from the
evils of extreme indigence.- In most modern states an
important percentage of the population are, at any given
time, temporarily or permanently incapacitated from provid-
ing themselves with the necessaries of life. In many cases
no doubt this incapacity is due to some kind of marked ill
desert—such as drunkenness, or loss of employment through
neglect of duty—and in many other cases it might have
been avoided by an exercise of prudence not unduly severe.
But in an important minority of instances the aflliction of
indigence is due to misfortunes which the persons afflicted
cannot reasonably be blamed for not foreseeing; and even
where this is not the case, probably few individualists are
able to regard starvation as the appropriate penalty for im-
providence, or even for worse faults. At the same time, the
inexpediency of leaving the relief of indigence entirely to
unsystematised private almsgiving—Iliable as that is to “ do
too much or too little,” and to be largely imposed upon—
is now generally recognised. It seems, therefore, that the
problem must be taken in hand by Government in some
manner and degree. On the other hand, the simple course
of securing to the indigent adequate relief from public funds
—even if such relief is limited to the bare necessaries of life
—involves the risk of a serious diminution of the induce-
ments to industry and thrift in the case of persons struggling
on the verge of indigence.

The grave difficulties of the problem thus presented to
Government are recognised by all thoughtful persons, and it
is not surprising that widely different methods should be
proposed, and to a great extent adopted by different Govern-
ments, in dealing with these difficulties. The plan involving
the minimum of divergence from individualism is that in
which Government maintains an agency for the systematic
and careful relief of indigence, but requires the relief given
to be provided mainly by voluntary contributions. This
speaking broadly, is the French system; it has the advan-
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tage of avoiding, so far as it operates, the demoralisation
and waste caused by mendicity and unregulated private
almsgiving, without incurring the evils of forcing the in-
dustrious and thrifty to contribute to the support of the
idle and improvident. But its efficiency, depending as it
does on the adequacy of the spontaneous gifts of individuals,
is inevitably precarious; and, where imprisonment is an
ordinary punishment for crime—as it is in modern states
generally—this system, if exclusively adopted, would always
be liable to the objection that the Government guarantees
to criminals a provision for their physical needs which it
refuses to non-criminals. This objection is avoided by the
English plan; which secures adequate sustenance from
public funds to all persons who are in complete destitution,
while it aims at minimising the encouragement thus offered
to idleness and unthrift by attaching unattractive—though
not physically painful—conditions to the public relief given
to ordinary adult paupers. Practically, it succeeds better
as regards industry than thrift. So far as able-bodied men
are concerned, experience has shown that the required com-
bination of unattractiveness with sufficiency of provision
for physical needs is attainable by insisting that the
recipient of relief shall submit to the constraints of a
“ workhouse.” But the system has hitherto failed to bring
about the general provision against old age, which—for the
most part—might be made without difficulty even by
unskilled labourers in the period of early manhood, if they
were content to defer marriage for a moderate term of years.
Further, it would be unpractically severe to insist on the
condition of entering the workhouse in the temporary dis-
ablement of breadwinners through sickness or accident;
while to dispense with it even in these cases involves a
serious discouragement to providence. These evils are
avoided by the German method—so far as it can be applied
—of compulsory insurance against sickness, accidental dis-
ablement, chronic infirmity, and old age. This method, it
may be observed, involves governmental interference, which
is in one aspect greater than that entailed by the English
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method, since the provision compulsorily made extends to
labourers generally, whereas the English system only pro-
vides for the destitute: on the other hand, the method of
compulsory insurance is, from another point of view, less
anti-individualistic, so far as the burden of the provision is
thrown on the persons who receive the benefit of it.!
Probably a careful combination of the three methods that
I have briefly distinguished—regulated private almsgiving,
public relief, and compulsory insurance—would at present
give us the practically best plan of dealing with the
problem of pauperism. How the whole function of poor-relief
should be distributed among the three methods is a question
that arouses a steadily increasing interest at the present
time; but it is difficult to give to it a general theoretical
answer of any value? Here I will only say that the proper
nature and limits of governmental action for the relief of
indigence must largely depend upon (1) the actual extent
and effectiveness of voluntary association among the citizens,
and (2) on the amount of philanthropic effort and sacrifice
habitually devoted by private persons to the supply of
social needs, and the wisdom with which these efforts and
sacrifices are directed. A similar observation may be made
in reference to other departments of the interference of
Government, which I have called “socialistic —whether
in the wider or the narrower sense of the term. Thus
we actually find that the promotion of education and
culture, and the cure of diseases, have been largely provided
for in modern civilised communities—though to an extent
varying very much from one state to another—by the dona-
tions and bequests of individuals. So far as these needs
can be adequately met in this way, there is an advantage in
avoiding the necessity for additional taxation, which hardly

1 This is only partially the case in the system actually adopted in
Germany. It would be nearly attained if the plan of insurance against
sickness and old age, which has for many years been ably and energetically
advocated by Canon Blackley, were successfully carried into effect.

2 Perhaps in a few years’ time important light will have been thrown on
this question by the fuller experience which will then have been obtained
of the working of the recent German legislation.
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needs demonstrating, but which will be brought prominently
before the reader’s mind in the course of the next chapter.
And it ought here to be noted that if the State intervenes
at all in any department that has been hitherto left to
private beneficence, there is a serious danger of the latter
withdrawing from it, unless the spheres of action appro-
priate to the two agencies respectively are well and clearly
defined ; since men who will spend money freely to provide
for a social need which would otherwise remain unprovided
for, will not be equally disposed to spend it to reduce the
drain on the public treasury.

Before concluding, I may again remind the reader that
governmental action has certain disadvantages of which the
precise nature and importance will vary with variations in
the structure of government, and in the relations established
—whether by constitutional law or constitutional morality
—between the governors and the governed. I mean such
disadvantages as (1) the danger of overburdening the govern-
mental machinery with work,' (2) the danger of increasing
the power capable of being used by governing persons op-
pressively or corruptly, (3) the danger that the delicate
economic funetions of government will be hampered by the
desire to gratify certain specially influential sections of the
community :—for instance, when legislation is in the hands
of a representative assembly, the more the functions of
Government are extended in a socialistic direction, the
greater becomes the risk that contested elections will
exhibit an immoral competition between candidates pro-
mising to procure public money for the benefit of particular
classes and districts. When, along with these dangers, we
take into account that the work of government must be
done by persons who—even with the best arrangement for
effective supervision and promotion of merit—can only have
a part of the stimulus to emergy and enterprise which the

! As I shall explain in Chapter XIX. the disadvantages of increasing
the work of government may be in “some cases avoided by placing public
funds and functions in the hands of private corporations under govern-
mental supervision.
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independent worker feels, it will be easily understood that
we are not justified in concluding that governmental inter-
ference is always expedient, even where laisser faire leads
to a manifestly unsatisfactory result ; its expediency has to
be decided in any particular case by a careful estimate of
advantages and drawbacks, requiring data obtained from
special experience.

Nore.,—It has seemed to me most convenient to reserve the consideration
of governmental interference with foreign trade—of which the reader may

naturally expect to find a discussion in the present chapter—until I come to
treat of the ‘‘ Principles of External Policy ” (Chap. XVIIL).



CHAPTER XI
THE MAINTENANCE OF GOVERNMENT

§ 1. A CENTURY ago, it appeared to a thoughtful writer ! that
the institution of Government—however indispensable under
existing conditions—must inevitably die out before the
advance of human reason ; and even now, when the pendulum
of thought has swung in the opposite direction, the extreme
fanatics among social reformers appear to be still divided—or
hesitating—between “ Anarchy and Panarchy.” These wild
imaginings do not concern us: but it is important to bear
in mind that the cost in coercion, money, and services, that
i1s generally required to keep up any part of the work of
government, is in itself a sacrifice from a social point of view ;
and that consequently, in determining the limits of govern-
mental interference in any particular case, on the lines which
our previous discussion has drawn, the consideration of this
cost is never to be overlooked, and may be of decisive import-
ance :—since here, as in private affairs, the question whether
a certain utility should be sought in a certain way may
depend on the price that has to be paid for it. At this
point, therefore, it seems desirable that we should take a
general view of (1) the restraints which it is needful to
place on private individuals, in order to protect Government
against attack, and to render its discharge of its functions
more efficient,? and (2) the manner in which the personal

1 See Godwin’s Political Justice, Book V, chap. xxiv.

1 The restraints to be placed on Government to secure the protection of

private individuals against governmental oppression or extortion will be more
conveniently considered in the second part of the treatise.

169
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services and the material commodities required for govern-
mental work should be obtained.

Under the first head we may begin by assuming that
the life, health, reputation, etec., of persons exercising govern-
mental functions will receive protection similar to that
afforded to private individuals by such a system of law as
has been sketched out in the preceding chapters: and we
may make a similar assumption with regard to the land or
other wealth which Government manages as “public pro-
perty,”—either as being necessary to the performance of
governmental functions, or most generally useful when
held in public ownership. These points need no argument :
and it is also obvious that any overt resistance to govern-
mental officials in the discharge of their legitimate functions
should be effectively repressed :—though, of course, when
such an official has exceeded his lawful functions in apply-
ing coercion to any private individual, reparation should
be made to the latter for any injury he may have suffered
from the unlawful aggression, and punishment should be
inflicted on the aggressor if his excess has been wilful or
grave. It is more doubtful how far a private person is to
be held justified in resisting what he believes to be unlaw-
ful aggression on the part of a governmental official, just
a8 he would resist similar aggression on the part of a
private individual. It seems most simple and logical to lay
down that an official acting illegally loses all advantage of
his official character, so far as this action is concerned: still
there are important grounds for limiting the right of self-
defence more narrowly where the apparent aggressor is an
officer of government. For a conflict of force between a
private person and a governmental officer is more disturbing
and dangerous to social order than a similar conflict between
private persons; again, in the former case there is a general
presumption that the apparent aggressor is better acquainted
with the limits of his legitimate functions than the private
individual whose right he apparently invades: finally, re-
paration is somewhat more secure’ in the case of aggres-

! T assume, of course, a state of society in which the relations of govern-
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sion by a governmental officer than it is in the case of
private aggression, since the private aggressor may escape.
On the whole, then, it would seem expedient that the legal
right of self-defence against aggressions of governmental
officials should, as far as possible, be limited to cases in
which the illegitimacy of the official’s attack is manifest and
unmistakable, or the injury threatened irreparable.

I have been speaking above of strictly legal rights of
resistance, as conceivably exercised against subordinate
officials. The consideration of the moral® right of private
persons to resist oppressive action on the part of a supreme
organ of government will come more properly at a later
stage of the discussion; for which I also reserve the
important question how far special restraints should be
imposed on freedom of speech and freedom of association of
private individuals in order more completely to guard against
the danger of seditious resistance to the supreme govern-
ment.?

Leaving the question of open resistance and incitement
to resistance, it may be laid down further that any attempt
to prevent or pervert the exercise of any governmental
powers by bribing or in any way threatening the officials
concerned should be severely repressed ; and, generally, any
dangerous attempt to throw obstacles directly or indirectly
in the way of the discharge of governmental functions
should be prohibited under penalties, unless for special
reasons it should appear that such penal interference would
be likely to be attended with evils outweighing its ad-
vantages. The most difficult question under this latter
head relates to the assistance that relatives and friends are
prompted to render to criminals desirous of escaping justice.
Such assistance should certainly be viewed generally as a

ment and governed are so far well ordered that the supreme government may
be trusted to repair wrongs committed by its subordinates. The constitutional
means for securing this result will be considered in the latter part of this
treatise.

! As we saw (Chap. IIL.), there can hardly be a strictly legal right of
resisting a supreme legislative organ of government.

% See Chaps. XXVII. § 6, XXVIII § 2, and XXX. § 8.
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breach of social duty; but to punish it with unrelenting
rigour would bring the law into harsh—and somewhat
demoralising—collision with the affectionate feelings and
habits of mutual service which powerfully move men to aid
near kinsmen or intimate friends in distress. On the whole,
it is probably best to reserve the punishment of “ accessories
after the fact ” for the gravest class of crimes, and even in
this case to exempt from punishment the mutual secret aid
of husbands and wives, or children and parents.

§ 2. Let us now proceed to a general survey of the means
by which the personal services and material commodities
required by government are to be provided. It must be
admitted that, in some respects, this survey would come
more appropriately after we have discussed the external
relations of political communities, and the important govern-
mental functions connected with them ;—since, in most
modern states, the larger share of the cost of government is
caused by these functions. On the other hand, however
largely the expenditure of government may be due to its
external relations, the burden of providing the required
supplies must fall almost entirely within the community :
foreign tributes, whether exacted politically or—under ex-
ceptional circumstances—obtained by taxing foreign trade,
can rarely amount to more than a small fraction of such
supplies.! I propose, accordingly, to introduce the discussion
of the resources of government here ; though in so doing I
must take a more extended view of governmental work than
that which has so far been brought before us.

The commodities required by government may be
divided into (1) Personal services, (2) Material products of
labour, and (3) Natural resources, especially land and its
contents. Of these the third class may have belonged to
the community from the first, and never have been permitted
to be appropriated by individuals: it is only with regard to
the first two classes that the questions necessarily arise

1 I do not of course mean that large revenues may not be raised by taxes
on imports: but that it is only under exceptional circumstances that
foreigners can be made to bear the burden of such taxes,
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whether they are to be obtained (&) voluntarily or com-
pulsorily, (b) gratuitously or by purchase. For the higher
parts of the work of government, if they do not involve
continuous and fatiguing labour, the required services are
likely to be obtainable without either compulsion or
pecuniary emolument ; as the dignity and power attached
to such work renders it sufficiently attractive to a sufficiently
large class. Whether this arrangement is desirable depends
chiefly on the further question whether it is expedient that
the work should be wholly or mainly in the hands of persons
of comparative wealth and leisure:—a question of which
the consideration belongs rather to the second part of this
work which treats of the structure of government. And
similar considerations are important in the more numerous
cases in which either compulsion or payment is necessary to
obtain the required services. Thus one of the reasons
commonly alleged for making service on juries compulsory
in England, is that the particular judicial functions allotted
to the jury would be less satisfactorily performed if they
were allowed to fall into the hands of a limited and quasi-
professional class of persons.

So again, it is urged in favour of compulsory military
service, that it diminishes the constitutional dangers involved
in the existence of a large standing army, since conscripts
are less likely than professional soldiers to be seduced into
subserving the ends of unconstitutional ambition. Still I
conceive that where compulsory military service is rightly
introduced, the decisive reason in its favour is the economic
reason, that the army required is too large to be raised
by voluntary enlistment except at a rate of payment which
would involve a greater burden in the way of taxation
than the burden of compulsory service. For where the
number of soldiers and sailors required for warlike pur-
poses is not large in proportion to the population, and can
be obtained for moderate remuneration, voluntary enlist-
ment has great advantages from a utilitarian point of view ;
since it tends to select the persons most likely to be efficient
soldiers and those to whom military functions are least
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distasteful ; both which advantages are lost by the adoption
of the compulsory system. Accordingly, no one would pro-
pose to apply this system to the police or civil service in
any modern State.

At the same time, where there is no regular compulsion
to military service, the duty of aiding personally, if required,
in the defence of the community against foreign enemies,
ought to be recognised as incumbent upon citizens gener-
ally: since no one can say how much of the available
physical force of the community may be imperatively
needed in a crisis of war, and it is desirable that whatever
demands may be made upon it should be cheerfully and
promptly met. Similarly, the aid of private persons—not
in governmental employment—may be on exceptional
occasions needed for the maintenance of order, and for the
prevention, detection, and punishment of crime: accordingly,
a general obligation to render such services, when required
to do so by lawful authority, should be legally established :
though the general economic advantages of “division of
labour ” render it expedient that these functions should be
(as far as possible) left in the more expert hands of a
carefully organised and disciplined body of governmental
employees.

Even where military service is compulsory, the support
and equipment of all, except a comparatively small minority
of well-to-do persons, must be defrayed from the funds of
the community : and it is obvious that whatever services the
public obtains voluntarily must receive adequate remunera-
tion from the same funds—except in the case of the
dignified and comparatively unfatiguing posts before men-
tioned, or where the services are only occasional, and demand
but a small expenditure of time.

Similarly, the cost of the material products of human
labour required for governmental use, whether purchased or
manufactured in governmental establishments! must be

! Generally speaking, it is best that Government should obtain by pur-
chase the material products of labour that it requires, owing to the general
superiority of private industry, under the condition of open competition.
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borne by the public treasury: and where they are pur-
chased it is generally expedient that they should be obtained
by free exchange at their market-value: as any compulsory
reduction of the price paid for them would either discourage
their production or would be an inconvenient way of
indirectly taxing the consumers of similar products.

The case is otherwise when the commodity required is
not due to human industry :—a.e. land or some part of the
contents of land, in an unlaboured condition. Here,
however, the practical question often is, not how the
Government is to be supplied with such commodities, but
rather how far it is desirable that it should retain possession
of them. For, as we saw, in newly occupied territory, all
the land with its contents is rightly treated as originally
the property of the community: and actually much of the
land that now belongs to the public, in modern European
communities, has never been strictly private property ; while
other portions have been the private or semi-private property
of royal families, and have thus gradually acquired the
character of public property, as the monarchy changed from
a feudal or semi-feudal to a modern institution. No doubt
where there are valid reasons for rctaining such land in
public ownership—whether because it is required for the
due performance of governmental functions, or because it is
likely to be more useful under governmental management
—there would also be strong reasons for acquiring it, if
it were in private hands: only where it is already public
property, the question whether it is to be obtained com-
pulsorily or by voluntary exchange does not arise. Where,
however, this question does arise, I hold it expedient in the
special case of land that the community should have the
right of compulsory purchase; because there is nothing to
be gained here—as there is in the case before discussed of
But in the case of costly articles of which Government is the only consumer
—such as cannons and ironclads—the advantages of competition may be
difficult to obtain: and there may be special preponderating reasons in
favour of governmental manufacture,—as when the quality of the article is

very important and at the same time difficult to test if obtained by purchase,
or where systematic and costly experiments in production are required.
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the products of labour—by allowing the owner of land to
profit by the special need of the community.!

§ 3. The peculiar relation of the community to land, as
contrasted with other species of wealth, appears again when
we consider the sources from which the funds required for
governmental purchases are to be obtained. For one such
source, historically of much importance, is the rent of the
land. So far as this rent is a price paid for utilities that
are not due to human labour,—or are an indirect result of
labour spent for other objects, and incapable of being appro-
priated by the persons whose labour has caused them,’—
the appropriation of such rent by government on behalf of
the community is theoretically quite in harmony with in-
dividualistic principles: but the difficulty of securing for
public uses this “unearned ” rent without at the same time
confiscating the earnings of human labour and enterprise is
very great, and perhaps insuperable. And in any case,
where land has become private property, the financial opera-
tion required to transfer its unearned value to public owner-
ship, with due compensation ® for existing rights, could not
be safely undertaken, unless the time at which the com-
munity would enter upon the enjoyment of its ownership
were postponed to a distant date: so that for this reason
alone—apart from the difticulty before noticed—the plan of
defraying any considerable part of governmental expenditure
from the rent of land is not within the range of practical
politics for modern States generally.

We may therefore assume that by far the greater part
of the funds required by Government must be raised, in the
long run, by the contributions levied from private persons
which we may broadly call taxes. But large supplies may
be obtained temporarily, by Government as by individuals,
through loans: and, in fact, a considerable part of the taxes

1 This question will be more discussed in the next chapter.
2 As, for instance, when the successful introduction of a new manufacture

into a district causes an increase of population, and a consequent rise in the

value of neighbouring land generally.
8 T have already said that the proposal to take it without compensation

does not seem to me to deserve discussion. ,
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now levied in most of the leading European States is re-
quired to pay interest on such loans. Speaking broadly,
such borrowing is legitimate for governments under conditions
similar to those under which it would be prudent for private
persons: either (1) when the loan is employed productively,
so that interest may be paid and a certain portion of the
principal annually repaid out of the profit made by the use
of it; or (2) where it is employed to meet an occasional
necessity for enlarged consumption, which could not be met
without painful sacrifices out of the income of a single year.
Productive outlay, again, may be either financially profitable,
when the loan is employed in some business carried on by
Government, of which the profits go directly to the treasury ;
or it may be only profitable socially by increasing private
incomes : in the latter case it has to be considered whether
the extra taxes which it will necessitate will not involve
disadvantages outweighing the gain. At any rate the iu-
creased receipts accruing to the community in consequence
of such outlay ought obviously to be at the very least suffi-
cient to repay the loan with interest by the close of the
period required to exhaust the productive effects of the outlay.
A similar general principle is, I think, theoretically incon-
trovertible in the—practically more important—case of
unproductive borrowing to meet an occasional need of extra
expenditure : the number of years over which the sacrifice
imposed by the emergency may safely be extended ought to
be limited by the condition of paying off the loan before a
similar emergency may be expected to occur again. But in
practice the application of this principle is very difficult:
since the chief emergencies which necessitate such loans are
foreign wars, and we have at present no means of forecasting
scientifically the magnitude and frequency of a nation’s
future wars. In these circumstances, it seems most prudent
to infer the probability of future wars from past—especially
recent—experience : and if so, the principle above laid down
is certainly too much neglected by the nations of modern
Europe :—a neglect which can only be partly excused by
the probability that the future increase of national wealth
N
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and the téndency in the rate of interest to fall will reduce
the burden of any national debt already contracted.

To discuss more in detail the effects of loans, or the
right mode of raising them, would be inappropriate in such
a work as this. And it also seems to me best, in passing
to consider the central question of this chapter—the ques-
tion of taxation—to omit such topics as seem appropriate
rather to treatises on political economy or on technical
finance. Accordingly, I shall not discuss the applications
of the elementary maxims that “every tax ought to be
levied at the time or in the manner in which it is most
likely to be convenient for the contributor to pay it,” and
that every tax ought to be so contrived as to inflict as little
extra sacrifice as possible on the contributor, over and
above the sacrifice of the money that it brings into the
public treasury.! I will only observe that in carrying out
the latter maxim we have to consider not only the expense
to Government of collecting taxes, and the trouble and
annoyance entailed by the process of collection, but also the
economic loss to the community that may be caused by the
effect of the tax in modifying the processes of industry and
trade: indeed, it is to this latter kind of loss that special
attention should be directed by theoretical writers, as it is
more liable to be overlooked. But it belongs rather to the
political economist to develop the importance of this con-
sideration, and to apply it to particular cases: in a treatise
on General Politics what most concerns us is to seek for a
clear view of the equitable principles on which the burden
of taxation should be distributed.

§ 4. We may conveniently begin by trying to define a
“tax.” The widest notion attached to the word would
seem to be “a compulsory payment to Government that is
not penal ”: only it must be observed that what we agree
to call “ taxes ” on consumable commodities are for the most

1 These are, substantially, the third and fourth of Adam Smith’s famous
maxims : but the statement of the fourth has been modified in order that its
scope may more legitimately include the ‘‘ trouble, vexation, and oppression ”
which Adam Smith does actually make it include.
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part not absolutely compulsory, as any individual may escape
them by abstaining from the consumption of the com-
modities. On the other hand, we certainly do not include
under the term “tax” all payments made by those who
purchase any commodity of which the sale is controlled by
Government: for we do not ordinarily consider ourselves
taxed by the charge for postage-stamps—except so far as it
exceeds the market-price of the service of conveyance for
which the charge is made; though it is neither more nor
less compulsory than the charge for a receipt-stamp, which
is undoubtedly a tax. In short, a payment for a govern-
mental service not priced above its market-value is not
commonly reckoned a tax, if rendered to the payer by his
own choice, even though Government has a monopoly of
such services. And it is, I think, doubtful whether even a
compulsory payment of this kind, for a specific service
definitely appropriated to the payer—for instance, a com-
pulsory rate for water supplied by the Government, not
exceeding the market-value of the supply,—would ordinarily
be called a “tax.” I think usage here becomes uncertain.
But, in any case, whatever term we might use, I think that
we should be broadly agreed as to the equitable principle
for apportioning such payments for specific services capable
of being definitely appropriated to the payers: it would be
held that the payment ought to be proportioned to the
amount of the service’ rendered, as closely as is consistent
with the most economic management of the business of
rendering such services.

These considerations lead us to one interpretation of
the' accepted principle of “equality of taxation.” It is
obvious that the “ equality ” here spoken of is a proportional
equality of some kind:—it is not meant that every one
should pay the same sum ;—and since, in a well-governed
community, all taxes are payments for services rendered by

! There would be less agreement as to whether ‘‘amount of service” is to
be measured by cost or ufility : and the difference between the two measure-
ments still leaves a considerable margin of possible variation. See my
Political Economy, Book III, chap. viii. § 4.
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Government to the governed, it seems in accordance with
equity that the distribution of the payments should corre-
spond as nearly as possible to the distribution of the
services. And I think that this principle should certainly
be adopted, so far as there is a substantial and definitely
ascertainable inequality in the benefits conferred by the
action of Government on different sections of the com-
munity : for instance, it should be applied in defraying the
cost of roadmaking and other improvements, and generally,
in determining the division between general and local taxa-
tion. But I regard it as only applicable to a very slight
extent, in the case of the most important, and actually most
costly, functions of government: because the utilities pro-
vided by these functions cannot be apportioned, with even
approximate exactness, among the individual members of the
community. And this is, I think, implicitly recognised in
the common use of the term “tax”: since it is just in the
cases where the individual’s payment to Government fails to
correspond to an individualised governmental service, that
the applicability of the term is most clear and unmistakable.
Take, as a leading example, the case of defence against
foreign foes: considering the general mildness—as regards
individuals—of modern civilised warfare, it cannot be main-
tained that the main object of warlike expenditure is the
direct protection of the life and property of individuals:
and though it is undeniable that different classes in the
community are personally interested in very different degrees
in the maintenance of national existence, or national honour,
or prestige or power—or in the defence of particular
territories or treaty-rights,—it would be idle to attempt
to frame an estimate of these different degrees of in-
terest which could be taken as a basis of distribution of
taxation.

So, again, it is no doubt true that (eg.) judges and
policemen are continually engaged in rendering specific
services to certain individuals: but since—as Bentham and
Mill urge—* those who are under the necessity of going to
law are those who benefit least, not most, by the law and
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its administration,” it would be manifestly unjust that the
cost of the judicature and the police should fall exclusively
on the persons who are compelled to demand their direct
assistance. And it seems impossible to apportion with any
exactness the benefits of “law and order ” among the rest
of the community, who are indirectly protected by judges
and policemen. At the same time, I think that the
principle of proportioning payment to services rendered
may reasonably be applied, to some extent, in defraying the
general cost of protecting property:—as (e.g.) by making
the payment of stamp duties on instruments and records of
transfer a necessary condition of the admission of such
documents as evidence in courts of justice. But stamp
duties are a very rough mode of proportioning payment
exacted to protection given: and at any rate as regards the
greater part of the taxation of a community, we have to
seek for some other principle.

§ 5. The most obvious principle of equitable distribution
of taxation—assuming that apportionment in the ratio of
service rendered is excluded—seems to be that of simply
equalising, as far as possible, the burden or sacrifice that
taxation imposes on individuals. Adam Smith’s maxim
that taxation should be proportioned to income or revenue
is perhaps designed to realise this principle: but reflection
will show that the realisation can only be very imperfect;
since the needs of different classes of contributors with equal
incomes are very different, and the sacrifices imposed by con-
tributions proportioned to income tend to differ accordingly.
In the first place, needful expenditure on the instruments of
a man’s handicraft, trade, or profession, should obviously be
subtracted from his income before it is estimated for the
purposes of proportionally equal taxation: on the other hand,
the line between this and expenditure for enjoyment is often
obscure, especially in the case of professions—the library of
a teacher or writer, the carriage of a physician, the travels
of an artist, are partly sources of professional earnings, but
partly also of enjoyment. More important still and more
obvious is the greater burden imposed on fathers of families
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as compared with bachelors by the same tax: and here we
may also notice the greater proportional burden—incomes
being the same—of the worker who has to save for children,
or his own old age, as compared with the owner of capital.
Most important of all is the severer burden that taxation
proportioned to income throws on the poorer classes, so far
as it tends to reduce their expenditure below the standard
required for health or efficiency. Indeed, if equalisation of
burden were the sole consideration, the equity of a graduated
ratio of taxation, rapidly increasing as incomes rise, could
hardly be denied: the serious objection to such a measure
lies in the danger of economic loss to the whole community
caused by checking accumulation or driving capital from the
country. There is no similar danger in what has been called
a “degressive ” as distinct from a “ progressive ” taxation :
that is, taxation graduated at the lower but not the upper
end of the scale of incomes, so as to be roughly proportioned
not to total income, but to income minus necessary expendi-
ture. And there is a strong argument for adopting this
degressive graduation, in a community where indigence is
relieved from public funds. For if Government risks some
of the evils of communism in order to secure the poorest
citizens from want of the necessaries of life, consistency
requires that it should not endeavour to fake by taxation
from the poor who remain independent a part of what it
would have to give them if they sought its aid: and if, on
this ground, we exempt from taxation incomes below a
certain minimum, it would be unreasonable to tax those
just above this minimum in proportion to income,—since
persons who could only earn a little more than the mini-
mum would thus be liable to lose the whole of what they
earned.

These considerations would lead us to treat as taxable
only that portion of any individual’s income that is not
required to provide necessaries either for the personal con-
sumption of himself and those dependent on him, or for the
efficient performance of his work. But, owing both to
the difficulty of defining necessaries and the complicated
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differences in the needs of different persons,! it would be
practically impossible to carry out this principle with even
approximate accuracy by any method of direct taxation.
Probably the best method of realising it is by taxing small
incomes only indirectly, through taxes on consumable articles
that are not necessaries ;—a method which has the ad-
vantage of enabling those persons whose needs are greatest
to lighten their own burden by abstinence not dangerous to
health ; though it must be admitted that it is also liable
to entail serious inequalities, from the variations in taste,
constitution, and habits of different consumers. Still
this objection is less important, as we must in any case
be content with a very rough approximation to equality
of burden.

In taxing commodities, it is generally expedient to select
articles of which the consumption is not likely to be restricted
to any great extent by the tax; since all such restrictions
tend to cause loss of utility to the public over and above
the gain to the treasury. But some restriction is inevitable :
hence the special advantage of taxing commodities like
alcoholic liquors and tobacco, which tend to be largely con-
sumed in excess of what is salutary. It is to be observed,
however, that the normal expenditure on such commodities
usually absorbs an increasing proportion of the consumer’s
income as we descend in the scale of wealth : to balance this,

1 It would be seriously misleading to estimate the expenditure of the
poorest class on the necessaries of life, and take this as a standard above
which expenditure in any class was to be regarded as non-necessary ; since a
larger part of the expenditure of the higher income-classes is expenditure
which could not be pretermitted without economic detriment to society.
For in the case of all skilled labour, from the highest to the lowest, pro-
vision has to be made for the more or less prolonged education of the future
labourers, and for their prolonged support while being educated : and the
minimum of economically necessary consumption must be proportionately
increased. Further, after education has been finished, a material part of
the expenditure of the higher classes of workers, besides what is required
for their physical support—e.g. on books, instruments, conveyances, etc.—
is also either economically necessary or at least highly conducive to economic
efficiency.

2 There are also technical objections to an income-tax extending to small
incomes, owing to the comparative costliness of the process of levying it.
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therefore, we shall require further taxation of the middle
and upper classes—either directly, by an income-tax in the
narrower sense, or by taxation of the special luxuries of
such classes. On the other hand, under a system which
combines direct taxation with indirect taxation of luxuries
largely consumed in excess, we cannot simply estimate the
burdens imposed by taxation on different classes from the
amounts which they respectively pay to the treasury. For
firstly, direct taxation being inevitable, is a greater burden
than an equal amount of taxation voluntarily incurred by
purchasing commodities ;—though the amount of the extra
burden cannot be definitely calculated. Secondly, we have
to allow for the extra contribution levied by indirect taxes
from those who consume in excess alcoholic liquors or
similar dangerous luxuries: for the inoderate drinkers in
any class have obviously no claim to be regarded as over-
taxed because their class includes a minority of drunkards
who materially increase the total consumption of the class.!
Under these conditions, exact justice is not attainable in
the distribution of the burden of taxation among different
income-classes ; and probably the best thing to aim at is an
approximate proportionment of the contributions of different
income-classes to their total incomes, all direct taxation
of the poor,and all taxation of necessaries, being carefully
excluded.

So far I have assumed that the burden of taxes—whether
direct or indirect—will be borne by the persons on whom
Government designs to impose it ; and, speaking broadly, I
think this will be the case with the system of taxation so
far suggested. I do not conceive that any considerable
part of this taxation has any important tendency to be
transferred from the persons on whom it is intended to be
imposed to other classes in the community, whether it takes
the form of an income-tax in the narrower sense, or that of
taxes on commodities ;—so far as these latter are practically

1 To recognise the drunkards themselves as having such a claim would
be obviously inconsistent with the principle on which these dangerous
luxuries are selected for taxation.
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paid by the consumer, which may be taken to be in the
main the case with taxes imposed for revenue only, when
they have been some time established.! A new tax on any
article of luxury is doubtless liable to fall to some extent
on those who supply the article; which is a reason on the
ground of equity for avoiding frequent changes in this
department.

The clearest case of transfer of burden is that of a special
tax laid on land (or any other species of durable wealth).
It would be clearly contrary to equity to impose such a tax,
in a modern community—except as payment for special
utilities furnished by Government to landowners, etc.; but,
supposing such a tax to have been imposed some time ago,
then to whatever extent land has been sold since it was
imposed, the injustice would not be repaired by taking it off
now ; since, so far as the tax is taken into account by the
purchaser, it practically remains a burden on the original
owner even after the sale, and not on the purchaser.?
Hence such a tax, when of old standing, should be regarded
as a portion of rent reserved by the community, and not
taken into account in distributing the burden of taxation.

It seems also right to treat taxes on inheritance as quite
sui gemeris; since neither the economic nor the equitable
considerations that ought ordinarily to be decisive in dis-
tributing taxation are applicable to this case—at least in
the ordinary manner and degree. In the first place, Govern-
ment, by taking a portion of what would otherwise have
come to a man by inheritance, in no way diminishes the
motives that prompt him to produce and accumulate wealth

1 A certain share of the burden of such taxes will be borne by the owners
of land or other natural agents employed in the production of the com-
modities taxed : and this should receive consideration in any fresh taxation
of the kind. But this share will not generally be large or definitely ascertain-
able in the case of taxes of old standing imposed for revenue only: and it
need the less be taken into account in the case of such taxes for the reason
given in the next paragraph.

2 1 do not take account of transfers by inheritance ; since, where children
have inherited, it may reasonably be supposed that they would have got
more if there had been no tax : so that they may fairly be regarded as still

paying it.
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—if anything, it tends to increase these motives; nor does
it necessarily cause even any disappointment of expectations,
except when the tax is first imposed. A heavy tax on in-
heritances may indeed diminish the inducements of pro-
spective testators to industry and thrift: but its bad effect
in this way is not likely to be considerable, so long as such
taxation is kept within the limits which the danger of
evasion by gifts from the living to the living practically im-
poses on the financier: and this latter danger will generally
be much less where there are no children or other direct
descendants to inherit. Hence it seems expedient, in the
case of these taxes, to give up the ordinary aim at equality
of incidence, so far as to tax more heavily wealth inherited
by others than direct descendants. But if so, we can hardly
include these taxes in our general distribution of the burden
of taxation on the equitable principles above laid down:
and, on the whole, it seems best to treat them as a special
burden on the propertied classes—inheritances below a cer-
tain value being exempted. Such an arrangement has the
advantage of conceding something to the equitable claim
for a graduated income-tax, without incurring any serious
danger of checking accumulation.



CHAPTER XII
GOVERNMENTAL ENCROACHMENTS AND COMPENSATION

§ 1. WE have now completed the survey, commenced in
Chap. IIIL, of the internal operations of government, and
the principles on which these operations ought to be
conducted. We first adopted the assumption, generally
accepted in modern political thought, and realised in
modern systems of law, that what the adult members of
any State require from their Government is mainly security
from mischief and interference caused by other men, includ-
ing breach of engagements freely contracted ;—security given
primarily by maintaining laws that prohibit all such mis-
chief or interference, and inflicting punishment or exacting
damages for their violation. 'We then examined the different
general considerations which appear to justify various kinds
and degrees of further governmental interference with in-
dustry, and with the action of private individuals generally ;
sometimes to carry out more effectively the principle of
protecting individuals from mischief caused by others;
sometimes, though rarely, in the interest of the individuals
interfered with ; sometimes, again, to secure for the com-
munity—either by regulating or by undertaking industrial
operations—certain utilities which private competition does
not tend to provide satisfactorily; sometimes to enable the
poorer members of the community to apply their labour
more productively, thus compensating for the encroachment
on equality of opportunity which the appropriation of
natural agents necessarily involves; sometimes, finally, to
187
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save those defeated in the struggle for existence from the
worst consequences of their defeat. The need of some kind
of interference under all these heads is generally recognised
in the practice of modern communities; but our discussion
will have made it evident that very wide divergences are
possible as to the proper limits of such interference, even in
well-ordered communities of civilised men, of which the
governments are aiming in an intelligent and reasonable
manner at the wellbeing of the community.

These divergences are most manifest in the classes of
governmental interference distinguished as “ indirectly in-
dividualistic,” “ paternal,” and “ socialistic ”; but they would
still exist even if the operations of government were strictly
confined to the “ individualistic minimum.” Thus, in trying
to define the content of the right of property, from the point
of view of the strictest individualism, we have had to re-
cognise a considerable margin of doubt,—for instance, in
the important cases of property in land, and property in
the results of intellectual labour; and we have noted a
similar doubtful margin, in considering the limits of con-
tractual obligation. In the same way many doubtful points
of importance occur—as the last chapter has shown—in
determining the distribution of the burden of providing
Government with the resources necessary for the performance
of its functions. Considering these actual doubts and dis-
agreements,—and taking further into account the continual
alterations in human relations and circumstances which may
be expected to accompany the development of industry and
of civilisation generally,—we must expect that important
changes will occur from time to time in the legislative
operations of Government, even in the most peaceful and
well-ordered communities; and that such changes may
materially affect the interests of individuals and frustrate
expectations founded on the existing law. Further, even
apart from any such general changes, the most effective
attainment of the ends of Government in some particular
case ay require—or appear to require—an encroachment
on the rights normally secured to individuals. But by
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such encroachments on the legitimate expectations of in-
dividuals, governments are obviously in danger of causing
pain of disappointment, and more widely diffused evils of
insecurity, similar to those that would be caused by the
private invasion of legal rights which it is the primary
concern of Government to prevent. Hence, if it be admitted
that such encroachments are inevitable, it becomes important
to consider how far their bad effects can be, and ought to
be, neutralised or reduced, by compensation to the in-
dividuals whom they tend to injure.

A systematic discussion of this question requires us to
distinguish carefully the chief ways in which Government is
liable to encroach on the interests of individuals. I shall
first consider cases of encroachment on private property
that may occur without any change in the general rules of
governmental interference; as when a private owner is
compulsorily deprived of some particular portion of wealth,
on account of some special governmental need, or of its
special fitness for governmental purposes, without any
general change in the law relating to this kind of property.
I shall then proceed to discuss the effects of those changes
in the generali rules of governmental action which I have
chiefly had in view in’the preceding paragraph. Here it
will be convenient to distinguish three cases: (1) changes
in laws (exclusive of rules of taxation), which affect detri-
mentally the legally secured interests of individuals; (2)
changes in taxation, either to obtain an increase of supply,
or for more equitable distribution of the burden, or for
some economic or technical advantage; (3) changes in some
action of government in relation to inctustry, other than
legal regulation or taxation. The chief example of this
third case is the undertaking by government of certain
branches of industry, whether to supply governmental needs
—as (e.g.) the need of military equipment or apparatus—or
to furnish certain commodities to the public generally, as
in the case of the Post-Office.

§ 2. T begin with the case of particular encroachment,
as that in which the claim to full compensation is most
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undoubted. It would be obviously unjust that any single
individual should suffer loss, merely because the State
happens to want a piece of his land or other property ;
and the injury to general security that such injustice would
cause would far outweigh the pecuniary gain from it to the
community.

Indeed it is not clear, on strictly individualistic principles,
that any forcible interference ought to be allowed in such
cases as this. Why—it may be said—if an individual’s
property is wanted by the community of which he is a
member, should not the price be determined by the “ higgling
of the market”? In the first place, a Naboth might
decline to give up his vineyard at any price: and then
if the general welfare be accepted as our ultimate end, an
urgent public need ought clearly to be regarded as a para-
mount claim, overriding an absolute refusal to sell. Such
a refusal, however, would be a rare case; ordinarily, the
only danger would be that Naboth would try to make the
community pay as much as possible for his vineyard. The
practical question, therefore, in most cases is whether Govern-
ment should have the right to compel the sale of private
property at the price it would fetch, apart from the special
public need that occasions the compulsory purchase; or
whether the owner should be allowed to charge an increased
price for his property corresponding to this new demand for
it, as he would in private bargaining.

Now, it would be clearly inexpedient to lay down the
general rule that private individuals are never to make
.extra profit out of the needs of the community. For the
hope of such ex‘ra profit is the main stimulus to the com-
petition on which the progress of industry depends; hence
the adoption of a rule prohibiting it would tend to paralyse
the normal action of competition in the businesses that
supply the needs of Government ; and the general result, in
the long run, would be that Government would be worse
served at higher charges. But, as we have seen, when a
business falls under the condition of monopoly, the good
effects of competition tend to be lost. And sudden serious
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emergencies—such, for instance, as arise in war—may give
the holders of particular commodities a temporary monopoly
so effective as to enable them, if unrestrained, to raise their
prices exorbitantly against the community, at a time when
the financial exigencies of Government are likely to be great.
Hence it may be expedient in such emergencies that Govern-
ment should have the power of compulsorily purchasing at
a fair price even the products of industry; though such a
power should be jealously limited and rarely used, owing to
the danger above explained of paralysing competition.

‘Where, however, what Government needs is land, there is
no similar danger in compulsory purchase, since the special
convenience ‘of particular portions of land for particular
public uses is ordinarily of a kind that cannot be materi-
ally increased by human labour or skill. Here, therefore,
there seems to be no economic objection to the adoption of
the principle that the individual should not be allowed to
make a profit out of the special need of the community ; the
general security of property seems to be sufficiently main-
tained, if every landowner who is expropriated receives from
Government in full what the value of his land would have
amounted to, apart from the special need that is the occasion
of the expropriation. And in applying this principle we
must of course treat the rights of temporary occupiers
similarly to those of owners, and include along with the land
any buildings or other “immovable ” products of labour that
may be attached to the land.

But further, if the landowner is not to gain by the
special governmental need of his land, neither, on the other
hand, ought he to lose by it; hence it will not always be
sufficient to give him as compensation the market price of his
property: as it may be worth materially more to him than
the price it would fetch in the market, either from its con-
nection with the rest of his property or from the nature of
the business in which it is employed. Thus, if a shopkeeper
is expropriated, compensation is due to him for the “goodwill”
or business connection which he would lose by removal to
another place. There is, however, a difficulty in applying
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this principle: for if, for purposes of compensation, we
estimate the whole value of a thing to its expropriated
owner, we shall in some cases have to include the purely
subjective element of value called “ pretium affectionis ”—
the value derived from attachment and association or peculiar
taste ; on the other hand, if we include this element, it is
difficult to put a limit to the claim for compensation. I
conceive that this difficulty can only be dealt with in a rough
way, by applying an average outside standard: that is,
some compensation should be given for the special subjective
value of a thing to its expropriated owner, when it is of a
kind likely to have this special value in the case of an
average man, and to the extent that would be adequate in
such an ordinary case.!

Hitherto I have spoken of purchase by government; but
the same principles of valuation should obviously be applied
in the case of a private company formed to supply a public
need, and obtaining on the ground of this public service
the right of taking land at a fair price.

Other questions arise in settling the details of any such
compulsory purchase of land, of which the most important is
this: Should the expropriator have the right to take more
than is needed for his public object, supposing this additional
portion has more value for the expropriator than it had—
apart from the public need—for the expropriated owner ?
It seems clear that, if it is for the public interest that the
expropriation should take place at all, it should be as
economical as possible consistently with justice to the
expropriated : hence, if the expropriator is limited to what
is strictly necessary for his public object, at least any certain
and undoubted increment of value added by his work to
neighbouring land may be fairly claimed as a set-off against
the compensation that has to be paid for what is taken.

1 It is to be observed that any such allowance of compensation in excess
of selling value requires to be very carefully watched, as, owing to the diffi-
culty of exactly estimating it, it involves a special danger that the public
may be despoiled by private owners conspiring with officials to sell land (or
other things) at an excessive price and share the plunder.
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A common example of this is the case of land taken for a
road near a town; since the strips on either side of the
road tend to be materially increased in their value for
building purposes by the change.

So far I have confined my attention to rights of property.
But an analogous and equally valid claim to compensation
arises in other cases in which an individual’s legally secured
expectations, having a definite value, are sacrificed to public
convenience by the act of government. Thus, if a post in
governmental service, which is definitely understood to be
held on the tenure of “ good behaviour,” is abolished on the
ground of economy, the holder has a right to be compen-
sated to the full amount of his salary; provided that he on
his part is ready to give his services to government to the
extent to which he would have been bound to do so in the
post abolished.  On the other hand, if he is definitely under-
stood to hold his post during pleasure, he has no claim to
compensation.

§ 3. I now pass to the more difficult question of changes
in general rules of law, which affect detrimentally the
interests of individuals.

And first, let us consider changes in respect to property :
a8 being most cognate to the interferences just discussed.
Suppose that instead of a particular thing in private owner-
ship being compulsorily taken for a purpose of public utility,
we have an abrogation or a new determination of the right
of property, in respect of a certain class of things, which
destroys or diminishes their utility to their previous owners,
with a view to an advance in social wellbeing. There are
many historical instances in which legal rights having a
definite market value have been completely abrogated in
comparatively recent times, the most important being the
abolition of slavery in America and of serfdom in Russia,
and of manorial rights in other parts of Europe: and the
question of compensation has been of great practical import-
ance in all these instances. Approaching this question from
the one just discussed, we can hardly doubt that compensa-
tion should be given in this case also; since the security

0
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at which law aims is no less intensely, and of course far
more extensively violated, if the legally secured interests
of a particular class are sacrificed without compensation to
the interests of the community, than it would be if an
individual’s interests were similarly invaded.

This reasoning clearly applies to the abrogation not only
of rights of property strictly so called, but of any rights
legally secured that have a definite pecuniary value; such
as lucrative monopolies, secured to companies or individuals
either by express grant of Government,—or by custom
recognised as having legal validity,—and rights to appoint
or to be appointed to lucrative posts. There is more
doubt as to cases where the change consists merely in
some restriction on the free use or exchange of things, or
the exercise of any lucrative or marketable rights, that still
remain secured to their previous owners: as when certain
modes of treating animals are prohibited as cruel, or the use
of the whip by overseers of slave labour before the complete
abolition of slavery, or the payment of wages to workmen
in commodities furnished at employers’ shops, or the sale of
advowsons except to certain persons. Any such restriction
is likely to cause some economic loss to the person restrained ;
but such loss will generally be difficult to trace and define:
and perhaps the members of a progressive community may
be supposed to look for minor changes of this kind, and
may within limits be fairly expected to take the bad with
the good ;—as they are likely often to receive benefits from
new laws for which they are not made to pay. Still, it seems
clearly equitable that the compensation for governmental
encroachment on the legally secured interests of individuals
should extend to cases of restriction on the exercise of rights,
as well as to cases of complete abrogation; so far as (1) the
rights in question were recognised as normally permanent,
and (2) any part of the loss inflicted by the change is
clearly and definitely ascertainable and considerable enough
to constitute a substantial grievance. And at first sight it
would seem that any such loss that is compensated at all
should be fully compensated.
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There are, however, in many cases important considera-
tions on the other side, tending to the reduction of the
amount of compensation. The abrogation of the class
of rights which we are considering is assumed to take
place because the existence of these rights is opposed to
public wellbeing. Now in such cases the degree of mis-
chief that results from the mode of exercising such rights
that is most profitable to their possessors may often be
very materially reduced if the possessors of the rights
will consent to forego a certain amount of profit. Thus,
the most crying evils of predial slavery arose from the
endeavour to make the utmost gain out of the slaves’
labour : and, similarly, the evils attending the venality of
ecclesiastical appointments are much reduced if the pur-
chasers of such appointments are restrained by a sense of
duty from appointing unfit friends or relatives—though of
course this restraint may materially diminish the value of
the right purchased.

In any such case, as opinion becomes more and more
unfavourable to the general existence of the rights in
question, the moral condemnation of the persons who
exercise them without restraint will tend to grow.

Under these circumstances, there seems an obvious ad-
vantage in adopting the principle that compensation will
only correspond to what the pecuniary value of the rights
in question would be if they were exercised in the more
moral but less profitable way: for otherwise pecuniary
interest would prompt selfish owners of the right, during
the period in which public opinion is growing in the
direction of the change, to exercise their rights to the
utmost, in spite of the mischief, in order to establish a
claim to larger compensation. Any such conflict between
self-interest and current morality is clearly detrimental to
the wellbeing of the society.

Sometimes, however, no important line can be drawn
between a harmful and comparatively harmless use of the
rights in question: any use may be so decidedly mischievous
as to be altogether condemned by the growing body of
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opinion which will ultimately sweep away the institution.
In this case all the persons interfered with by the change
will be in the position of having made money by practices
which, though not strictly illegal, are yet condemned by a
widespread—and ultimately prevalent—moral opinion, as
opposed to the general welfare. The slave-trade was in
this position a century ago; and up to a comparatively
recent date the keeping of public gaming-houses, in several
European States.

In such cases, when the moral condemnation is suffi-
ciently widespread, it supplies a strong reason for limiting
compensation to what is required to mitigate any severe
hardship that a sudden change in the law might sometimes
cause : since the resulting insecurity is even advantageous to
society, so far as it diminishes the inducement to lucrative
practices that are recognised as socially mischievous, though
not legally prohibited. It may be urged, however, that
there is a counterbalancing mischief in the more widespread
though less intense insecurity that would be generally felt
by persons engaged in industry, if any industrial class were
liable to suffer an uncompensated loss of their legal rights,
merely because a majority of their fellow-citizens had sud-
denly become convinced that these rights were opposed to the
public welfare. I admit some force in this argument; but
I cannot think that the danger it signalises is very material,
in the case of such a change in moral opinion as I have
above supposed. Such a change, if we may judge the future
from the past, is likely to be of slow growth: so that any
class affected by it will have a long period of warning before
the moral change has its legal consequences.!

The reason above given for not allowing full compensa-
tion for the gainful exercise of legal rights in a manner
opposed to the interests of society, when such rights are

‘ 1 1In the present discussion I do not assume any particular structure of
Government ; but it may be observed that under a settled popular Govern-
ment the necessity of prolonged agitation to bring about a serious change in
established legal rights will generally involve a long date of notice to the
persons whose rights will be invaded by the change.



X1I GOVERNMENTAL COMPENSATION 197

altogether abrogated, applies still more strongly where such
rights are only restricted, so as to cut off the mischievous
part of their exercise, without interfering with the part that
is socially advantageous. In this latter case, if the line
between mischievous and salutary use can be drawn with
clearness, I conceive that there will be no occasion for
compensation, except when a sudden change would inflict
great hardship on individuals.

§ 4. Let us now pass to consider changes in taxation.
Here the fundamental question is whether the design of the
change is to get rid of the technical defects or indirect
economic disadvantages of certain established taxes, or to
alter the distribution of the burden of taxation in order to
make it more equitable. In the former case equity requires
the legislator to aim at compensating for any extra burden
which the improvement in question will impose on particular
classes by lightening in some other way the contributions of
these classes to the public needs; but the discussion in the
last chapter will have shown that we cannot practically hope
to attain more than a rough approximation to equity in the
allotment of the burden of taxation. In the latter case
there is prima facie no ground for compensation, so far
as the change in question really carries out the design of
the legislature ; since it is obvious that if changes in taxa-
tion are designedly of a distributional kind,—if the aim in
making them is to carry out more exactly the principle of
proportional equality in taxation, however this principle
may be defined,—their aim would be defeated by giving
full compensation to the persons who were losers by the
change. For a similar reason, no general claim to com-
pensation can be held to arise, in the case of changes in
the incomes of different classes, caused by public expendi-
ture undertaken with a view to equalisationgof oppor-
tunities ; for instance, if the increase of competition for the
better paid positions in trade and industry, resulting from
the extension of educational advantages to the poor, reduces
the market value of educated labour. At the same time it
is important, in organising public expenditure on education,
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to avoid the hardship as well as waste that may be caused
by artificially increasing the supply of any particular class
of skilled services, and thus preventing an adequate return
for the labour and expense which the acquisition of the
skill has involved.

This leads us to consider generally the case of detriment
caused to the economic interests of special classes of persons
by some action of Government other than taxation or
legislation that invades established rights. An important
instance of this occurs when Government undertakes indus-
tries in competition with the industries of private indi-
viduals; or gives special facilities and encouragement for
the undertaking of such industries. Here, I conceive, the
only admissible claim to compensation must be rested on
the degree of loss inflicted by such competition, rather
than on the mere fact that loss is suffered: since such
loss is in kind similar to that which, under the conditions
of open competition, is continually inflicted on private
individuals or companies by the success of rivals. Sup-
pose, for instance, that a railway was made for which the
land required was obtained by free purchase from the
owners, without governmental interference: it is obvious
that no one would think of expecting the railway company
to compensate for the loss inflicted on a stage-coach com-
pany. And if so, it does not seem that the stage-coach
company can acquire any additional claim for compensation,
because the land is compulsorily taken, or the railway
made at the public expense. But, owing to the magnitude
of the resources at the disposal of a government, it is no
doubt a peculiarly formidable industrial rival; care should
therefore be taken that it does not use its giant’s strength as
a giant, so as to inflict on private industries loss much more
severe and gudden than they would be exposed to in ordinary
industrial competition. Where action causing such sudden
and severe loss cannot be deferred, it is reasonable that
some compensation should be given to the persons damnified.

The same general considerations appear to be applicable
to the case of the withdrawal of advantages which have been
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practically conferred on private traders by the action of
Government, without being legally secured to the persons
enjoying them.!

1 T may illustrate this case by an example of current interest in England,
which at the same time presents a special complexity : viz. the question of
compensation due to the owner of a public-house who is deprived of the
right of selling alcoholic liquors. In discussing this question we have
to distinguish between the extra element of value given by the limita-
tion of competition that results from the licensing system and what
would have been the value of the business if no such limitation had
existed. Of course an exact separation between the two elements is practi-
cally impossible; but theoretically they stand in different relations to
a claim for compensation. For the latter element I consider that compensa-
tion is clearly due on the principle, and with the qualification, explained in
the preceding section: since the view that alcohol-selling is to be treated
as altogether mischievous—like slave-trading—appears to me fanatical.
But the additional element of value due to the governmental limitation of
competition stands on a different footing, if no guarantee of the permanence
of this limitation was given by Government when the system was instituted.
So far as this element is concerned, it does not seem that the traders affected
by any change in the system have any claim to compensation for the
pecuniary damage which the change may inflict on their property ; provided
that the change is not made suddenly, but with the allowance of an adequate
interval between the announcement of the change and the time of its taking
effect.



CHAPTER XIII

LAW AND MORALITY

§ 1. Ix.an earlier chapter I incidentally noticed the dis-
tinction between Ideal Morality or the true moral code—
by many conceived and spoken of as the “Law of God”
—and Positive Morality, or the rules of duty supported
by the sanctions of public opinion in any given age and
country. It does not fall within the plan of this treatise
to discuss the principles of the true moral code,—except so
far as this relates to the conduct of Governments, or of
private persons in their relations to Government. But the
moral opinions and sentiments prevalent in any community
form so important a consideration in practically determining
how its government ought to act, that it is desirable to
survey briefly the general relations of Positive Morality to
Positive Law in a modern State.

I must begin by making more complete the general con-
ception of “legal” in contrast to “moral” rules which was
introduced in Chap. II. I there, following Bentham and
Austin, regarded as “legal ” those rules of which the viola-
tion is repressed, directly or indirectly, by the action of
Government or its subordinates; whereas the violation of a -
rule of positive morality is only punished by general dis-
approbation and its social consequences. This definition
corresponds approximately to the usage of the term “law ”
in a well-ordered society, and lays stress on a characteristic
of fundamental importance. But this difference in the sanc-
tions attached to legal and moral rules respectively is not

200
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the only general and important distinction that a comparison
of the two systems of rules shows; there is a difference of
another kind in the comparative definiteness and systematic
coherence of the two codes, to which I wish now to draw
attention.!

Let us first observe that it would not be quite exact to
define a law as a rule actually enforced by governmental
penalties; since judges and magistrates are admittedly
liable to err, and when they err, it would be correct to say
that they have “mistaken the law,” and applied a rule that
is not really a part of the law of the land? What, then,
precisely is the intellectual process by which a right judicial
decision may be reached? The answers to this question
are somewhat different in different countries and at different
times. In such a community as we have throughout con-
templated, I have assumed the existence of some established
organ of legislation, some body or combination of bodies,
whose general commands relative to the social conduct of
members of the community will be unquestioningly applied
by judges and, generally speaking, obeyed by the bulk of
private members of the community. As we saw, it does
not follow that the rules which it is the practice of Courts
to apply have been all derived from this source: but in
some countries they have in the main been formally so

! The comparison thus drawn between Positive Law and Positive Morality
is of some importance, as we shall see, in respect of the practical relations
between the two which it is the object of this chapter to discuss. But I
have developed it at more length than I should otherwise have done in view
of a subsequent discussion of International Law and Morality in Chap. X VIIL.,
for which the comparison here made appears to me an indispensable pre-
liminary.

? In England, indeed, a decision of the highest Court of Appeal can hardly
be held to be inconsistent with law, since, by a professional custom that has
now the force of law, all other judges are bound to decide subsequent cases
in accordance with it ; if, therefore, it is inconsistent with law as it has been,
the Court must be held to have practically made new law in pronouncing it.
But in countries other than England and her dependencies and the United
States, judges are not so definitely bound to decide according to precedents ;
so that the decision of one judge may be contradicted by the decision of
another in a similar case, and then it will manifestly follow that one of the
two decisions was not in accordance with law.
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derived ; that is, codes have been framed intended to cover
the whole or chief part of the field with which judicial
decisions have to deal. So far, then, as this is the case the
judge’s function is merely to interpret the code; if it is
clear and complete, the process is easy and straightforward :
but if any of the terms used in it are vague, he has to give
them a precise meaning; if they are distinctly ambiguous
in ordinary use, he has to infer from the rest of the code
which meanings are intended; if two rules in the same
code are apparently inconsistent, he has to find out some
means of reconciling them, or to decide which is to give
way to the other. It will easily be understood that this
function requires care and subtlety and trained skill, even
in the simplest case of a code recently framed: but it
becomes more complex and usually more difficult when
some time has elapsed, in which the code has been im-
portantly modified by fresh legislation ; since this not only
increases the aggregate of rules that have to be interpreted,
but also still more the danger of inconsistency in them,
from the new matter introduced at different times by legis-
latures differently composed.

And the complexity is greater still in such a case as
our own, where, as we saw, a great part of the Law has had
an origin independent of the action of the Legislature;
being composed partly of old customary rules gradually
made more definite by judicial interpretation, partly of rules
introduced by judges at an earlier stage of our history, from
Roman law or other foreign sources, or from their own moral
consciousness. In this case Law presents itself as a systemn
of rules, heterogeneous both in their intellectual origin and
in the source of their obligation regarded from the judges’
point of view,—some are binding because the Legislature
has laid them down, others because previous judges have
agreed in accepting them. But, whatever their origin, there
are two conditions to which in their application as law they
are universally subject: they must be interpreted so as to
be mugually consistent, and cogent reasons for a decision in
every case that presents itself must, if possible, be somehow
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extracted from them. It is in the fulfilment of these con-
ditions that judicial skill is shown, and in the endeavour to
fulfil them under difficulties a certain amount of judicial
law-making inevitably occurs from time to time; for if two
rules as previously defined are found to collide, or if there
are two competing analogies equally applicable to a case
that is not clearly included under any pre-existing rule, the
judge is forced to give a fresh determination to the law that
it is his aim merely to interpret. It should be observed,
however, that the limited legislative power thus placed in
the hands of a judge in a modern civilised community, is
not placed there because he is selected or qualified for the
purpose of exercising it; rather, we may say that he is
selected and qualified for the purpose of keeping it as much
as possible unexercised. His primary duty is to apply the
law as it is, not to make it what he thinks it ought to be;
and the more conscientiously and skilfully he fulfils his
primary duty, the more will his power of determining law
be limited to cases that are really unprovided for or am-
biguously provided for in the law as already determined.
Sometimes, in such innovations the judge is doubtless in-
fluenced by considerations of abstract equity or utility, but
only within the strict limits above explained; since, where
the decision clearly most in harmony with the analogies of
established law is plainly inexpedient, it would now be
generally recognised as a case for the intervention of the
Legislature. 1In any case, the result is that in one way or
another, either by the authority of the judge or by that of
the Legislature, divisions of opinion as to the right applica-
tion of received legal rules—and also any marked diverg-
ences between such rules and what is generally regarded as
expedient—tend to be continually removed. And as the
development of Law goes on, the function of the judge is
confined within ever narrowing limits; the main source of
modifications in legal relations comes to be more and more
exclusively the Legislature.

§ 2. I have examined with some minuteness the process
of development of law in a modern community, because it
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is due to the special characteristics of this process that the
differences in such a community between Law and Positive
Morality, when compared merely as intelligible systems of
rules without regard to the motive for obeying them, are as
striking and instructive as the differences in the sanctions
attached to the two systems. We can see how law naturally
tends to be greatly superior to Positive Morality in definite-
ness and consistency ; since in the case of moral rules there
is no judicial process by which doubts as to what the
accepted rule is on any question can be authoritatively
settled, and no legislative process by which any divergence
from what, in the opinion of thoughtful persons, ought to be
established morality, can be at once and decisively removed.

And it may be observed that the differences between the
two systems of rules, both in respect of sanction and in
respect of systematic intelligibility, have tended to become
more marked as modern civilisation has developed. In
earlier stages of European civilisation, there has often been
law in real operation, in the sense of a complicated system
of precise rules applied to the guidance of men’s conduct
by experts whose authority is generally accepted, with little
or no governmental force sustaining the acceptance of the
rules.! Under these circumstances, Law approaches to
Positive Morality in respect of its sanction; and, on the
other side, in periods when casuistry has really flourished,—
as in the period of the later Middle Ages,—Positive Morality
has shown an approximation to Law in the elaborateness and
precision of its rules. From the fourteenth century onward,
the acumen and industry of ecclesiastical writers were largely
occupied in working out in a quasi-legal manner a body of
rules, to be applied in the confessional to the practical

! For instance, Maine, in his account of the ancient Irish Law developed
by the Brehons (Early History of Institutions, chap. ii.), says that *‘the
process of the Irish Courts, even if it was compulsory, was at the utmost
extremely weak ” ; and ‘‘that it is at least a tenable view that the institu-
tions which stood in the place of Courts of Justice only exercised jurisdiction
through the voluntary submission of intending litigants.” Similarly—as I
learn from Mr. Bryce—in Iceland in the latter part of the tenth and the
eleventh centuries the so-called Courts of Law had no coercive force at all.
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guidance of ordinary private members of the medieval
community : while, before the Reformation, there was no
disposition, at once strong, widespread, and unconcealed, to
dispute the claim of these writers to authority in the matters
with which they dealt.

If we ask why this quasi-legal treatment of morality fell
into the disrepute in which it now lies, there is a twofold
answer to be given,—apart from the general indignation
caused by Jesuitry, the effect of which taken alone would
doubtless only have been transient. Partly the belief came
to be widely held that in matters of morality, speaking
broadly, any one honest man is as much an expert as any
other, and that it is his duty to exercise his own judgment
and follow the light of his own conscience. Partly—so far
as some further enlightenment of a plain man’s conscience
was felt to be a desideratum—experience was thought to
have shown the danger of trying to obtain this enlighten-
ment from the industry and ingenuity of systematic moral-
ists, exercised in formulating precisely the generally accepted
rules: since the quasi-legal process of scrutinising closely
the cases of difficulty and apparent conflict among such rules,
in order to draw the lines of duty clear, must tend to bring
into demoralising prominence the uncertainty and disagree-
ment among experts on moral questions: while the lack of
an authority to decide controversies rendered it impossible
to reduce the element of doubt and discussion in the manner
in which it is continually reduced in the development of
law. And thus, as I have said, the moral code of a modern
country has come to be necessarily inferior as an intelligible
system to its law, because in the case of the former every
man is encouraged to think himself a judge, there is no
final court of appeal, and no one can admit any external
legislation.

The consequence of this is, not only that we find, in the
generally accepted moral code of a modern society, an amount
of conflict, vagueness, and uncertainty, that could not for a
moment be tolerated in modern law : but also that, when we
examine closely the aggregate of opinions and sentiments, the
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expression of which in word or act constitutes the effective
sanction of positive morality, we find, along with the
generally accepted code, a number of special codes, more or
less divergent from it on important points. What is called
the code of honour—the rules of behaviour maintained by
the consensus of gentlemen in modern Europe—is a well-
known instance of this: but the same phenomenon is
exhibited in some degree by various other divisions of
society, based upon different grounds,—e.g. by religious
sects and parties, and the members of different trades and
professions. And thus sometimes, owing to the predomin-
ance of particular religious sects or industrial classes, or of
particular schools of thought or drifts of opinion, in different
localities, we find noteworthy local variations in the prevalent
judgment as to what is mischievous or the reverse in conduct.

§ 3. These differences become important when we proceed
to consider the practical relations between the two systems
of rules that we have been comparing. First, we have to
recognise the possibility that Government, in legislating
with a view to the general happiness of the governed, may
come into conflict with the positive morality prevalent
among them; may be led to enforce rights popularly re-
garded as wrongs, to compel men by legal penalties to do
what they are commonly thought right in refusing to do, or
to compel them to abstain from doing what is commonly
thought innocent if not laudable. This is, indeed, less likely
to happen in the case of legislators appointed by popular
election, or even in the case of rulers, however appointed,
whose education has tended to make them share the moral
opinions and sentiments current in their community ; since
they are likely to share, among other current opinions, the
belief that what is commonly thought right is conducive to
the general happiness. Still even in this case, owing to
the divergences above noticed within the limits of the same
community, such conflicts may occasionally arise: e.g. the
majority of a modern legislature may think it expedient to
close theatres or public-houses on Sunday, when public
opinion holds it allowable and desirable to keep them open,
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or to open museums and picture-galleries on the same day,
when public opinion thinks it right to close them.! Any
serious conflict of this kind is mischievous in two ways:
by rendering it difficult to enforce the law in the particular
case without an unusual exercise of force and consequent
intense and diffused annoyance, and by its tendency to
weaken the habit of obedience to law and government in the
citizens generally. We cannot, indeed, therefore lay down
that such a conflict is always to be avoided: the question must
be decided in each particular case by a comparative forecast
of the mischiefs just mentioned, and the good to be expected
from the proposed legislation. But we may say generally
that government ought to take all possible care to mini-
mise the evil of this conflict, supposing it to be in some degree
inevitable ; thus, when any new governmental interference
of a coercive kind is required to repress practices dangerous
to social wellbeing, or otherwise to attain some important
public end, it is expedient, if possible, that it should only
take place after public attention has been strongly called to
the need which the new regulations are designed to meet.?

Further, it is to be noted that even legislative measures
that have the approval of the majority may come into
collision with the moral beliefs and sentiments of important
portions of the community: and the prospect even of
this more limited conflict may be a weighty reason for
deferring or modifying governmental interference that would
be otherwise expedient. Even if the legislation in question is
not exactly disapproved as immoral, it must always be a
serious drawback to its expediency that it will have to
contend with strong forces of desire, interest, and habit, with-
out receiving effective support from Positive Morality.

1 In the case of a community governed by foreigners the danger of this
kind of conflict is, of course, much greater, Thus in several important
legislative measures our Indian Government has acted contrary to the pre-
valent moral opinion of Hindoos: ¢.g. in prohibiting infanticide and the
burning of widows, in allowing the remarriage of widows, and in maintaining
the rights of inheritance of converts to Christianity.

2 In a state under popular government, it is of course impossible that any
decided conflict between law and the moral opinion of a majority of the
electorate should be more than very temporary.
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Thus the actual condition of the positive morality of the
community —including under the term all prevalent opinions
as to the bad and good effects of actions—confines within
rather narrow limits the power of an enlightened Govern-
ment to act upon the community governed in conformity
to the conclusions of the highest political wisdom of the
time. On the other hand, it is no less important to note
that the legislator has within limits a valuable power of
modifying positive morality. Through the general habit of
law-observance and the general recognition of the duty of
obeying rules laid down by a legitimate authority—which
we may expect to find in any well-ordered community—the
legislator may obtain a general obedience to rules to which
current morality is indifferent or even mildly averse; and
then by the reaction of habitual conduct on opinion, a moral
aversion to the opposite conduct may gradually grow up. In
other cases, where Government interferes to prevent mis-
chievous acts which are already vaguely regarded with some
degree of moral disapprobation, the legislator or judge may
produce a more sudden and impressive effect by giving
sharpness and decision to this disapprobation. Especially
we may say that the judicial organ of government is within
certain limits accepted as a moral expert; if within these
limits it classifies an act with crimes, public opinion is
prepared so to regard it.

§ 4. But Positive Morality, in a well-ordered State, does
not only support the action of Government: it has, of
course, the further important function of regulating conduct
in matters beyond the range of governmental coercion. To
consider in detail how this function ought to be performed
would be to write a treatise on ethics: but we may briefly
note certain parts of social conduct where for special reasons
the influence of moral opinion is indispensable or preferable,
as a means of producing the kind of effects at which Law
aims. In this survey it is convenient to distinguish be-
tween the penalties of Positive Morality and its rewards—
between moral censure and moral approval or praise. It is
to the operation of moral censure that our attention is
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naturally directed in studying the analogy between Law
and Morality, and I shall accordingly begin by considering
this: but, as we shall presently see, the respective functions
of censure and praise cannot be sharply separated.

First, then, moral censure is the chief resource that
remains available, when the means which the legislator
employs fail to attain the end which he has in view, from
accidental circumstances defeating their normal operation.
For instance, granting that the conditions to which the
legal validity of contracts is subjected are rightly imposed
as generally suitable to the end in view, still particular
cases may occur in which an engagement to do some lawful
act was clearly made with full deliberation and without
any coercion or misrepresentation or improper inducements,
while at the same time the legal conditions have not been
fulfilled. In such cases it is generally desirable that the
violation of the engagement should be censured, though
reparation cannot be legally exacted. So again, a testator
may accidentally fail to make a valid will, though his
intention may be expressed with sufficient clearness to
make it the duty of his heir to conform to it if it is
not in its nature improper: here, too, the moral opinion
of persons acquainted with the circumstances may use-
fully take the place of the legal coercion that cannot be
applied.

Secondly, there are cases in which the intervention of
law is inapplicable as a remedy for undoubted mischief,
owing to the general importance of leaving wide discretion
to the private individuals who would have to be coerced.
One chief case of this class is the treatment of children by
parents: in order to maintain the parents’ semse of respon-
sibility on the one hand, and the child’s habit of obedience
and respect on the other, it does not seem generally ex-
pedient that Government should interfere with the domestic
rule of the parent, unless there is evidence of gross neglect
or cruelty; but there may easily be breaches of parental
duty falling short of this, which may properly be visited
with moral censure.

P
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So again, we have before' seen that it is impossible to
define the spheres of individual freedom for adults so that
the observance of the limits may completely prevent all
serious mutual annoyance; and, in particular, we have noted
that the power which an individualistic system must neces-
sarily secure to sane adults generally, of freely entering into
and terminating economic relations with other individuals,
may be used to injure and coerce those others. In such
cases public opinion may importantly supplement law in
repressing malevolent or intimidative exercise of legal
freedom, and reducing mutual annoyance to a minimum ;
though it must be borne in mind that this very public
opinion is itself a coercive force which, if misdirected, may
do harm of this kind in the worst degree.

Again, there must always be cases, especially in the
department of contract, in which the enforcement of strict
legal rights would—owing to exceptional circumstances
which a legislator or judge cannot safely take into account
—be manifestly harsh in its effects, and would show a
repulsive want of normal human sympathy.

Again, there are acts so highly detrimental to social well-
being that it is desirable to supply a strong inducement to
abstain from them, which are yet unsuitable objects of legal
repression ; because the temptations to do them being strong
and concealment easy, it is impossible to prevent them
altogether, while at theé same time if they are driven into
the greatest possible secrecy their mjschief is liable to take
a much more aggravated form. The leading case of this
kind is intercourse of the sexes outside the conjugal relation :
it has always been recognised that it is the special function
of Positive Morality to keep this within the narrowest
possible bounds, by affixing a strong stigma of discredit to
such intercourse: but it has also been almost universally
held that it would be unwise to make it legally punishable.

Finally, there is much mischief similar in kind to that
which law aims at repressing, which it is expedient to leave
to morality to deal with, merely because it is not sufficiently

1 See Chap. IV, § 4.
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important in degree : such as insults and calumnies of minor
gravity, deceptions and misrepresentations which have not
caused any considerable amount of definite damage, though
to leave them uncensured would tend to impair the pleasure
and profit of social intercourse.

Let us turn to consider the matters in which the opera-
tion of morality by praise rather than censure is of special
political importance. The chief case under this head is the
expenditure of wealth for public ends, or for the mitigation
of the most painful inequalities resulting from the present
individualistic distribution of wealth. Expenditure of this
kind, unless it shows marked unwisdom in the adaptation
of means to ends, is almost universally praised; but
abstinence from such expenditure is not commonly blamed
in any particular case. Some censure, no doubt, is incurred
by a rich man who spends his whole income in luxuries
for himself and his family and in exchanging luxurious
hospitalities with other rich men. But though he is cen-
sured in a broad way for this course of life, the censure is
vague and general, and does not attach itself to abstinence
from any particular act of philanthropy. It is—rightly, as
I think—held that the struggle to get rich is socially use-
ful, so far as it impels the struggler to render services to
society deserving of high remuneration ; and that any such
restrictions on a rich man’s freedom of expenditure, as would
amount to graduated taxation enforced by moral censure,
must tend to impair the stimulus to this useful effort.
Still, undoubtedly, a powerful pressure—though rather in
the form of praise than of censure—is exercised by public
opinion on rich men in the direction of eleemosynary
and public-spirited expenditure, and is powerfully aided by
all earnest teachers of the prevalent forms of religion ; and
under the influence of this moral pressure the amount of
wealth and labour voluntarily devoted to the relief of
distress, and to the promotion of objects of public utility, is
in any modern community so considerable, that it becomes
an important factor in the practical determination of the
scope of governmental interference for similar purposes.
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Thus, for instance, political thinkers and statesmen, in
advocating the English method of dealing with pauperism,
have usually assumed not only that public poor-relief will
be supplemented by private almsgiving, but that a funda-
mentally important part of the work may be left to the
latter. As we saw, the distinctive principle of the English
system is that Government is not to discriminate between
the deserving and the undeserving poor, but to secure to all
who are destitute a minimum of subsistence under conditions
deterrent but not painful: and this principle would be
rejected as too harsh by many who now accept it, were it
not for the assumption that private almsgivers will be
ready to undertake the task of discrimination which
Government declines, and to accord more generous and
tender treatment to those who have fallen into distress
through undeserved calamities.

Similarly, as regards the building and maintenance of
hospitals and asylums for persons physically and mentally
afflicted, the provision for education in all grades, the pro-
motion of culture by means of museums and libraries, the
endowment of scientific research, and other ends of re-
cognised public utility ;—the question what Government
should do cannot be answered unless we know what the
liberality of private individuals may be expected to accom-
plish if Government does not interfere.

§ 5. Since, then, the force of opinion and sentiment in
the community as to the social duties of individuals is so
valuable to the government, both as support and as supple-
ment, and so dangerous in antagonism, it remains to inquire
how far it is a proper function of government to take
measures to stimulate and regulate this force.

The question, however, does not practically present itself
in this simple form in the political societies of Europe and
America ; since in these societies the systematic teaching of
morality to adults—and, to a great extent, the moral educa-
tion of the young—are, by a firmly established custom, left
in the hands of one or more of the different Christian
churches: so that the problem of governmental interference
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for the moralisation of the citizens takes the form of a
question as to the “relations of Church and State.” Still,
it seems desirable, in such a treatise as the present, to begin
by considering the problem in a more general way.

Let us suppose, then, that we are dealing with a civilised
community in which there is either no religion having
general acceptance or important influence, or else only
religions that have no important connection with morality ;
—1I mean religions in which the objects of worship are
mainly conceived to be propitiated otherwise than by the
performance of social duty :—and let us ask whether govern-
ment, under these circumstances, should undertake the
business of teaching morality and stimulating moral senti-
ments. The answer to this question would seem to me to
depend partly on the answer given to one of the most
fundamental questions of moral philosophy: viz. whether
the performance of social duty can be proved scientifically
—with as strong a “consensus of experts” as we find in
established sciences generally—to be certainly or most
probably the means best adapted to the attainment of the
private happiness of the agent.

I. If we answer this question in the affirmative, it does
not indeed follow that morality ought to be based on self-
interest alone; but it would clearly be an important gain
to social wellbeing to correct the erroneous and short-
sighted views of self-interest, representing it as divergent
from duty, which certainly appear to be widely prevalent
in the most advanced societies, at least among irreligious
persons. Hence there are at any rate strong reasons for
regarding it as the duty of government, in the case supposed,
to aim at removing this widespread ignorance and error by
providing teachers of morality : and such a provision might
be fairly regarded as indirectly individualistic in its aim,
since to diffuse the conviction that it is every one’s interest
to do what is right would obviously be a valuable protection
against mutual wrong. It does not, however, follow that
it would be expedient to have morality taught—to adults
at least—by salaried servants of government. For unless
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we assume the harmony between duty and self-interest to
be demonstrable to an untrained intellect, such teaching
would only be efficacious if the teachers inspired confidence :
and the analogy of the sanitary instruction imparted by the
medical profession suggests that confidence, in the degree
required, would be more readily given to moralists freely
chosen by those whom they advised. Further, in any cases
of doubt or dispute, in which it might seem to be the
interest of governing persons that the governed should act
in the manner recommended by the moralists, the latter
would be liable to the suspicion that they were biassed by
the prospect of advancement or fear of dismissal : so that
they would give but a feeble support to Government—rjust,
perhaps, when their support was most needed. On the
other hand, if this danger were partially met by securing
the teachers from dismissal, the service would be liable to
be encumbered with unfit persons.

II. But the objections against governmental provision of
professional moralisers become much stronger, if we regard
it as impossible to prove by ordinary mundane considera-
tions that it is always the individual’s interest in the present
condition of human society to do his duty; or if, granting
the evident coincidence of self-interest and duty, it is still
held that self-regard should not be the normal motive to
moral action. For in either of these cases the only teaching
likely to be effective is such as will powerfully affect the
emotions of the taught, no less than their intellects ; we
should, therefore, generally speaking, need teachers who
themselves felt, and were believed to feel, sincerely and
intensely, the moral and social emotions that it was their
business to stimulate; and governmental appointment and
payment would hardly seem to be an appropriate method of
securing instructors of this type. If a spirit of devotion to
a particular society or to humanity at large, and readiness
to sacrifice self-interest to duty, are to be persuasively in-
culcated on adults, the task should, generally speaking,
be undertaken by persons who set an example of self-
devotion and self-sacrifice; and therefore by volunteers,
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rather than by paid officers. The case would be somewhat
different with the more malleable natures of children:
it would still be clearly expedient that schoolmasters as
well as parents should seriously endeavour to promote the
growth of moral habits and sentiments in the youthful
minds committed to their charge. But it seems very
doubtful how far, in the circumstances supposed, this growth
would be most effectively promoted by formal instruction;
and not rather partly by steady enforcement of received
rules, with such incidental explanations of their rationale
as can be effectively given,—as polite manners are now
ordinarily taught; and partly by stimulating social senti-
ments through a well-selected study of literature and history,
as patriotism and public spirit are now mainly promoted.
Let us now turn from the purely hypothetical problem
that we have been discussing, to consider the form which
the question of governmental interference to promote
morality actually takes in modern European communities.
For ordinary members of such communities, the connection
of any individual’s interest with his duty is established by
the traditional Christian teaching as to the moral govern-
ment of the world, and the survival of the individual after
his corporeal death. Accordingly, this traditional teaching
—though it by no means relies solely on appeals to self-
interest—still always includes in its store of arguments
appeals of this kind, having irresistible cogency for all
hearers who believe the fundamental Christian doctrines.
So far as the rules of duty thus taught are those commonly
accepted by thoughtful persons, the value of the aid given
to the work of government by this supply of extra-mundane
motives to the performance of social duty can hardly be
doubted. But the expediency of governmental action to
secure this aid is importantly affected by the fact that the
teachers who give it are actually organised in independent
associations called churches, whose lines of division differ
from—and to an important extent cut across—the lines of
division of political societies; and which for the most part
would resist strongly any attempt to bring them directly
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and completely under the control of the secular government.
The practical question therefore is, whether government
should leave these churches unfettered—treating them like
any other voluntary associations based on free contract—
or should endeavour to obtain a partial control over them
in return for endowments or other advantages. I do not
propose in this treatise to enter upon the historical or the
theological aspects of this controverted question: but it is
easy to show that the settlement of it is likely to be at
once difficult and of great importance to political well-
being. For, so far as the priest or religious teacher seeks
not merely to provide a harmonious and satisfying expres-
sion for religious emotion, but also to regulate the behaviour
of man to his fellows in domestic and civil relations,—using
as motives the hope of reward and fear of punishment from
an invisible source,—his function obviously tends to become
quasi-governmental ; accordingly, where religious belief is
strong, the power given to the priesthood by its control
of these extra-mundane motives renders it not only a
valuable auxiliary to the ordinary or secular government
in the business of maintaining the general performance of
civic duty, but also a most formidable rival, in case of any
conflict between the priesthood and the organs of secular
government. A similar rivalry and conflict is of course
possible between a mnon-religious association among the
members of any political community and the government
of that community: and history affords some striking
examples of such rivalry, though none comparable in extent
and importance to the conflict for power between “ Church
and State ” in Western Europe. I have accordingly thought
it best to consider the question of governmental intervention
in religious matters in a special chapter on the Relation of
the State to Voluntary Associations,! which will be more
appropriatelyintroduced after we have examined the organisa-
tion of secular government.
! Chap. XXVIIL



CHAPTER XIV
THE AREA OF GOVERNMENT—STATES AND DISTRICTS

§ 1. IN the preceding chapters—with the partial exception of
Chapter XI.—I have discussed the functions of Government,
without regard to the limitations of its area. I have spoken
from time to time of “the community” whose members
habitually obey the government, and in whose interests
government is assumed to exercise its functions; but I have
not recognised any definite limits to the community: so
far as the main discussion has gone, the community might
be coextensive with the human race. The time has now
come to direct attention to the limits of the area of govern-
ment. As actually existing, they are of two kinds: (1)
each independent political society comprises only a portion
of civilised humanity, so that a fundamentally important
department of the work of its government consists in the
management of its relations to societies and individuals
lying beyond its pale: and (2) in every independent political
society the functions of government are to an important
extent exercised by individuals or bodies whose powers
extend over a narrower area than the whole society—* local
governments,” as they are called. Accordingly, I propose
in the present chapter to consider briefly how these two
kinds of limits—the boundaries of external separation,
and the boundaries of internal subdivision—are to be
determined.

When, however, we raise the question of what ought to be,
in regard to external boundaries, we at once bring into view
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two different stages of divergence between accepted political
ideals and actual political facts. Our highest political ideal
admits of no boundaries that would bar the prevention of
high-handed injustice throughout the range of human
society : and from the point of view of this highest ideal it
might be fairly urged that we ought no more to recognise
wars among nations as normal than we recognise wager
of battle as a remedy for private wrongs: and that if so,
we ought not to recognise as mormal the existence of a
number of completely independent political communities,
living in close juxtaposition; since we must expect that
grave and irreconcilable disputes among such communities
will be settled, as they always have been settled, by wars.
Certainly the effective substitution of any kind of judicial
process for wars among civilised states would seem to in-
volve the ultimate subjection of the relations of such states
to some kind and degree of common government, able to
bring overwhelming force to overbear the resistance of any
recalcitrant state; since judicial decisions which cannot
be enforced, cannot be expected to prevent wars. And
perhaps some federation of European or West-European '
States, with a common government sufficiently strong to
prevent fighting among these states, is not beyond the
limits of sober conjecture as to the probable future course
of political development. = From the earliest dawn of
history in Europe, down to the present day, the tendency
to form continually larger political societies—apart from
the effects of mere conquest—seems to accompany the growth
of civilisation. The traditions of Rome and Athens make
it clear that these famous city-states were formed by the
cohesion of parts that had previously regarded each other
as foreigners and occasional enemies : and a similar tendency
to combine in continually larger aggregates is seen in the
early history of the Teutonic tribes. We see the same
phenomenon in the formation of the Leagues that are
prominent in the later period of the independence of Hellas:

! 1 use this term to include all the European countries—except Turkey—
lying westward of Russia.
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we can discern it—though in a less simple form—in the
development of European nations during the Middle Ages:
as exhibited in the union of Italy and of Germany it is
the most striking feature of recent European history; and
North America shows us an impressive example of a
political society maintaining internal peace over a region
larger than Western Europe.!

Usually no doubt this aggregation of civilised mankind
into larger unions, so far as it has been voluntary, has been
mainly due to the pressure of external dangers from enemies
common to the smaller uniting bodies; and no foreign
perils, sufficiently formidable to produce this effect, are at
present threatening the group of West-European nations.
But if the boundaries of existing civilised states undergo
no material change, the relative strength of the United
States, as compared with any one of the West-European
States, will before the end of the next century so decidedly
preponderate, that the most powerful of the latter will
keenly feel its inferiority in any conflict with the former.?
And even apart from this motive to union, it seems not
impossible that the economic burdens entailed by war, the
preponderantly industrial character of modern political
societies, the increasing facilities and habits of communica-
tion among Europeans and the consequently intensified
consciousness of their common civilisation, may, before
many generations have passed, bring about an extensive
federation of civilised states strong enough to put down
wars among its members. But, in any case, this ideal is
at present beyond the range of practical politics. There
is not at present, and there is no immediate prospect of

1 T do not overlook the centrifugal forces that have also been at work
throughout European history : especially, in recent times, those due to the
claims of nationalities, and the tendency of colonies when full grown to
separate from the mother-country. Still it does not seem rash to forecast as
probable, on the basis of our knowledge of past history, that the forces
tending to the formation of continually larger political unions will on the
whole prevail,

2 Russia is likely to have a similar preponderance, in some respects more
alarming, though less in degree.
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developing, any consciousness of common nationality among
Europeans or West-Europeans as such: and the practically
dominant political ideal of the present age does not include
an extension of government beyond the limits of the nation.
As in Greek history the practically dominant ideal is a
society of City-states, independent, though observing in
their mutual relations some kind of common law, so, in the
period to which we belong, it is a society of Nation-states
under “International Law.”!

§ 2. To get a clearer view of this ideal, let us examine
more closely the conceptions of “State” and “ Nation” as
currently used.

I must begin by distinguishing between (1) the nar-
rower use of the word “ State” to denote the community
considered exclusively in its corporate capacity, as the sub-
ject of public as distinct from private rights and obliga-
tions; and (2) its wider use to denote the community
however considered. In previous chapters we have been
led to conceive the community as capable of holding pro-
perty and incurring debts in its corporate capacity: and,
in speaking of these as the property and debts “of the
State,” we intend to distinguish them from the aggregate
of the properties and the debts of the members of the
community. This distinction, we may observe, is recognised
by foreigners as well as natives. Thus, if Greece were to
go bankrupt the wealthy Greeks in England would not be
held liable for any part of the sums that their State owes
to Englishmen; and, according to the usage of war, an
invader of England would freely take the public property
of the English State, but he would not seize the property
of individual Englishmen beyond exacting certain limited
“ contributions.” A similar distinction is implied when we
speak of philanthropic duties as incumbent on “society ” but
not on “ the State.” At other times, however, we apply the
term rather to the “ body politic ” considered as an aggregate

! The appropriateness of the term ‘‘law,” as applied to the rules of
International conduct commonly so-called, will be considered in a subsequent
chapter (XVIL.).
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of individuals: thus we might speak of England as a rich
State, having in view the wealth possessed by the aggregate
of Englishmen. It would be inconvenient to be obliged to
avoid altogether either use of the term; but I shall try to
prevent the ambiguity from causing any confusion.

In the present chapter I shall take the wider significa-
tion. I shall mean by a State what I have also called a
political society or community ; 4.e. a body of human beings
deriving its corporate unity from the fact that its members
acknowledge permanent obedience to the same government,
which represents the society in any transactions that it
may carry on as a body with other political societies. ~And
I shall assume this government to be independent, in the
sense that it is not in habitual obedience to any foreign
individual or body or to the government of a larger whole.!
It would, however, be contrary to usage to apply the term
“State” to all human societies living under independent
governments—including (e.g.) nomad tribes:—it must be
added therefore that the term implies a certain degree of
civilised order. The exact degree of civilisation implied,
according to usage, is hardly clear: but we may lay down
(1) that in a community that is called a State there is
understood to be an effective consciousness of the distinction
before explained, between the rights and obligations of the
community in its corporate capacity and the rights and
obligations of the individuals composing it; and (2) that
the community so designated is understood to be in settled
occupation of a certain territory. It seems essential to the
modern conception of a State that its government should
exercise supreme dominion over a particular portion of the
earth’s surface: and if we once admit that the range of
governmental control is to be limited, the advantage of
determining its limits by territorial boundaries is obvious:

1 Tt is to be observed that the assumption of complete independence is not
always implied in the current usage of the term ‘‘ State.” Thus, the several
members of the North American Union are called States, though not in-
dependent in their external relations, and not even completely independent
in their internal legislation and administration. But it seems to me most
convenient here to exclude this latter use.
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since the government’s task of protecting its subjects from
wrong would manifestly become tenfold more difficult if
they were liable to be brought into contact, to an indefinite
extent, with persons who might legitimately refuse all
obedience to their government. Accordingly, in modern
times, it is generally recognised as a fundamental right of a
civilised state that its government should have unquestioned
power of determining and enforcing law within the limits
of the territory that is recognised as belonging to it. It is
only in the case of weak and imperfectly ordered com-
munities that serious limitations of this power are demanded
by the civilised communities who have dealings with them:!
and it is perhaps doubtful whether, even in such cases, more
good than harm results from granting the demand.

Indeed, in modern political thought the connection
between a political society and its territory is so close that
the two notions almost blend, and the same words are used
indifferently to express either: thus we sometimes mean by
a “State” the territory of a political community, and we
sometimes mean by a “ Country” the political community
inhabiting it. We speak of crossing the boundaries of a
“state,” and we say that a “country” has made up its
mind.?

So far I have considered the unity of a State as depend-
ing solely on the fact that its members obey a common
government. And I do not think that any other bond
is essentially implied in the definition of a State. But
we recognise that a political society is in an unsatisfactory
and comparative unstable condition when its members have
no consciousness of any bond of unity among them except
their obedience to the same government. Such a society is
lacking in the cohesive force required to resist the dis-
organising shocks and jars which foreign wars and domestic
discontents are likely to cause from time to time. Accord-

! Thus Europeans are not justiciable by native courts in the Turkish
dominions.

% In ancient Greek thought a corresponding fusion took place between the
notions of ¢ City ” and ‘‘ State,” represented by the one word Polis.
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ingly, we recognise it as desirable that the members of a
State should be united by the further bonds vaguely implied
in the term Nation. I think, however, that attempts to
give definiteness to the implications of this latter term are
liable to obscure its real meaning: since I can find no
particular bond of union among those that chiefly con-
tribute to the internal cohesion of a strongly-united society
—belief in a common origin, possession of a common
language and literature, pride in common historic tradi-
tions, community of social customs, community of religion,—
which is really essential to our conception of a Nation-State.
The common idea of a nation no doubt contains the survival
of the familiar conception of kinship as the normal bond
for holding men together in a political society : accordingly
in popular talk it is often assumed that the members of
a Nation are descended from the same stock. But this
assumption in modern civilised countries is in palpable
conflict with facts: some of the leading modern nations—
so called—are notoriously of very mixed race, and it does
not appear that the knowledge of this mixture has any
material effect in diminishing the consciousness of common
nationality. Again, the memories of a common political
history, and especially of common struggles against foreign
foes, have a tendency to cause the community of patriotic
sentiment which the term “mnation” implies: still, the
present imperfect cohesion of the Austro-Hungarian State
shows that this cause cannot be counted upon to produce
the required effect. In the case just mentioned differences
of language seem to have operated importantly against
cohesion: and indeed in most recent movements for the
formation of states upon a truly “ national ” basis—whether
by aggregation or division—community of language seems
to have been widely taken as a criterion of nationality :
still, it seems clear from the cases of Switzerland on the
one hand and Ireland on the other, that community of
language and community of national sentiment are not
necessarily connected. Again, at certain stages in the
history of civilisation, religious belief has been a powerful
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nation-making force, and powerful also to disintegrate
nations: but these stages seem to be now past in the
development of the leading West-European and American
States. I think, therefore, that what is really essential to
the modern conception of a State which is also a Nation
is merely that the persons composing it should have,
generally speaking, a consciousness of belonging to one
another, of being members of one body, over and above
what they derive from the mere fact of being uwuder one
government ; so that, if their government were destroyed
by war or revolution, they would still tend to hold firmly
together. 'When they have this consciousness we regard
them as forming a “nation,” whatever else they may lack:
thus we should speak without hesitation of the Swiss nation,
because we attribute to the Swiss this community of
patriotic sentiment, in spite of differences of language and
religion ; but we could not properly speak of the “ Austrian
nation,” whatever stability we may attribute to the Austrian
—or rather Austro-Hungarian—=State: because we do not
conceive the members of this State as united into one whole
by any such esprit de corps.

The difference between “ State” and “ Nation” may be
illustrated further by the modern term “ nationality,” used
in a concrete sense,! to denote a group of human beings.
For by “a nationality” we usually mean a body of human
beings united by the kind of sentiment of unity or fellow-
citizenship that is required to constitute a nation, but not
possessing in common an independent government which
they alone permanently obey: being either divided among
several governments, or united under one government along
with persons of a different nationality. Under either of these
conditions, such a “nationality,” in modern Europe, usually
desires—and if occasion offers, strives—to become a nation ;
but not always, as the persons composing it may think
themselves unable to maintain their independence alone—as
is the case (e.g.) with the Magyars in the Austro-Hungarian
State. Still, even in such cases as this latter, the persons

1 The word is also used abstractly to mean * membership of a nation.”
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belonging to the nationality are conscious of a certain
artificiality in the composition of the larger political whole
of which the nationality forms a part.

§ 3. According, then, to what I have called the “practical
ideal ” of modern Europe, it is held to be desirable that a
State should be coextensive with a single nation, in the
sense above explained. It does not follow that, when this
is not the case, any portion of a State may claim the right
to secede and form a separate political community, or join
an existing foreign State. =~ How far, and under what con-
ditions, this claim is to be admitted is a disputed question ;
to which we shall have occasion to return after discussing
the structure of government and its constitutional relations
to the governed.! But a provisional answer to this question
seems to be here required, before we pass to consider the
normal external relations of States.

We may begin by observing that though the right of
expatriation is not formally conceded by modern govern-
ments generally to their subjects? there seems to be no
practical disagreement as to the expediency of allowing dis-
contented members of a State to sever themselves from it, if
at the same time they permanently quit its territory ;—at
any rate, if their departure does not involve the violation of
any special or temporary obligations to the State or to
individuals. =~ Suppose, for instance, that any number of
Collectivists wished to leave any West-European State, in
order to try the experiment of Collectivism on hitherto
unoccupied lands in Africa, I conceive that no serious opposi-
tion would be made to their collective expatriation ; except
that in a State that had established compulsory military
service, their departure might have to be deferred until their
respective terms of service had been completed. Speaking
broadly, then, we may say that the practically serious issue
as to the “Right of Disruption” relates not to the mere

1 See Chap. XXXI. § 8.

2 In 1868, an Act was passed in the United States affirming that ‘‘ the
right of expatriation is a natural and inherent right of all people” ; but I do
not think that any European Government has ever expressly admitted this
or any equivalent proposition.

Q
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secession of a group of the members of a State, but to their
secession with a portion of the State’s territory. On the
other side, few would contend that any landowner should
have a right to secede with his land from the State to
which he belongs: or that any number of such landowners,
scattered through the territory of a State, but not forming
with other would-be seceders a local majority in any
considerable district, should have a right to secede and
form a new political community, exercising dominion
over this aggregate of fragmentary lands. Any such claim
is excluded from serious discussion by the palpable and
extreme inconvenience that its realisation would obviously
cause.

The main issue, therefore, as to the Right of Disruption
may be thus defined: If in any continuous part of the
territory of a State, sufficiently large to form the territory
of a new independent State, or capable of being conveniently
united to an existing State, there is a decided local majority
in favour of separation, has this majority a legitimate claim
to secede, carrying with them the portion of territory over
which their secessionist majority extends? It seems clear
that a claim of this breadth would not be generally
admitted, merely on the ground that the interests of the
seceders would be promoted or their sentiments of nation-
ality gratified by the change: that some serious oppression
or misgovernment of the seceders by the rest of the com-
munity,—t.e. some unjust sacrifice or grossly incompetent
management of their interests, or some persistent and harsh
opposition to their legitimate desires,—would be usually
held necessary to justify the claim. If no adequate justifica-
tion of this kind appeared, the forcible suppression of any
such attempt at disruption would be approved by the
majority of thoughtful persons.

In examining the grounds of this view, we may put
aside as antiquated the survivals of the medieval conceptions
of government, which, until recent times, caused certain royal
families to be widely regarded as having quasi-private rights
of ownership over certain territories and indefeasible claims
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to the allegiance of their inhabitants. Notions and senti-
ments of this kind have not ceased to have some force ; but
their influence is comparatively feeble and on the whole
steadily diminishing: and in a general discussion of the
question they may be disregarded. I shall also defer for
the present the question of the right to repudiate the results
of unjust conquest, which will come under our consideration
in the course of the two following chapters.

Putting aside the rights and wrongs of conquest, I con-
ceive that both the strength of the resistance that would
be made to disruptive movements by a modern State,—
of which the American Civil War (1861-5) gave a strik-
ing example,—and the general approval that would be
given to such resistance, depend largely on the degree of
disturbance that the disruption would cause in the foreign
relations of the disrupted State; either through the in-
creased danger of war from the addition of the seceding com-
munity to the number of possible foes, or from the mere
loss of strength and prestige. Thus the intensity of the
aversion felt by the Northern States of the American union
to the secession of the Southern States seems to have been
mainly due to the fear of future hostilities between North
and South, complicated by the intervention of European
powers: and it is difficult to deny that the present hopeful
prospect—which secession would have destroyed— of
maintaining internal peace over the whole vast tract of
territory held by the United States, was worth a considerable
sacrifice of lives and wealth.

In most cases, a further strong argument against disrup-
tion would arise from the inevitable incompleteness of the
local separation between the seceders and the rest of the
community : the territory which secession would break off
would usually contain a minority of inhabitants loyal to the
old government, who would be likely to suffer seriously
from the change whether they remained within the disrupted
district or migrated from it. Hence a tranquil acceptance
of the disruption could not fail to have partially the
character of a weak and base abandonment of friends. The
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loss of Schleswig-Holstein would have been less strongly
resisted by Denmark in 1864, had there been no considerable
number of loyal Danes in North Schleswig; on the other
hand, if the Danes in North Schleswig had been sharply
and clearly separated from the Germans, we may presume
that less resistance would have been made on the German
side to a separation of Schleswig into a Danish and a
German part, and a union of the former with Denmark.

Other minor disadvantages of disruption would vary in
nature and extent in different cases. The loss of the dis-
rupted district might be specially serious, from its contain-
ing mines or other natural resources, in which the rest of
the State’s territory was deficient. Again, the burden of a
national debt might be seriously increased by the diminu-
tion of the wealth and population consequent on the dis-
ruption : and though the payment of a proportionate share
of the debt might of course be demanded from the seceders,
it might be difficult and costly to enforce the demand:
indeed the desire of avoiding this share of the burden of
debt might conceivably have been an illegitimate motive to
secession.

But over and above these calculations of expediency,
justifying resistance to disruption, we must recognise as a
powerful motive the dislike of the community from which
secession is proposed to lose territory that has once belonged
to it, and to which it has a claim recognised by foreigners.
This sentiment—so far as it goes beyond a rational aversion
to lose a source of wealth and of strength in international
conflicts—seems an outgrowth of patriotism analogous to
the strong feelings of attachment to land or other property
which long and undisturbed private ownership tends to
produce in individuals and families. ~According to the
fundamental principle adopted in the present work, this
territorial sentiment should doubtless be overridden, when it
prompts to conduct clearly opposed to the common interests
of the persons affected by it. But this is equally true of
the feelings of mistrust or dislike of persons of different
speech, customs, or religion, which operate in favour of dis-
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ruption : ! both kinds of sentiment have, however, to be taken
into account in any practical consideration of a political
movement tending to disruption; and the former must be
recognised as an important force, operating in favour of
existing divisions. Such feelings are intensified by the
close connection established in current thought between
political societies and their territories: in consequence of
which the characteristics of the territory inhabited by the
nation commonly occupy a prominent place in appeals to
national sentiment. Our imagination seems to require this
embodiment to constitute an adequate object of patriotic
devotion ; so that in thinking of the “sea-girt isle” of
Britain, or “la belle France,” we do not ordinarily separate
the community from the land, but blend the two into one
notion.?

§ 4. As I have already explained, I think it premature
here to attempt a final solution of the problem presented
by the conflict of sentiments and interests which I have
indicated in the preceding section: my present aim is merely
to justify a provisional acceptance of the assumption that a
modern State is normally a determinate and stable group
of human beings, whose government has a practically undis-

! T may notice here—what I shall have occasion to consider more fully
hereafter—the distinctly lower degree of aversion with which disruption is
usually regarded if the territories which it is proposed to separate politically
are physically divided by a considerable interval. This is partly because the
State formed by the union of these divided territories is primea facie less suit-
able for common government, from the greater difficulty of communication
among its parts and of defence against external foes: but the effect of
imagination in causing the union in this case to seem less ‘‘natural ” must
not be overlooked.

2 To this close connection of the conception of a modern nation with that
of its territory we may partly attribute the idea that a nation has a right to
certain ‘‘ natural boundaries,”—which has had an important influence on the
political movements of the present century. Such a right is manifestly
inadmissible, when urged as a reason for altering existing boundaries, in
defiance of the sentiments of the population inhabiting the limitary district
which it is proposed to transfer. But where this consideration is ambiguous
and balanced, there are strong grounds of general expediency to be urged in
favour of the claim in question: since a State that has natural boundaries—
seas, rivers, or mountain ranges—is thereby strengthened for defence in war, but
not equally for attack : and this is a condition that tends in favour of peace.
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puted right of regulating the legal relations of human
beings over a determinate portion of the earth’s surface.
This assumption granted, we have now to consider how new
membership of such a society is to be acquired ? To attach
it to mere local habitation within the territory of the State
is obviously inexpedient: if a foreigner landing in England
or France at once became an Englishman or a Frenchman,
the inevitable result would be either to dissipate the senti-
ment of nationality which we have recognised the importance
of maintaining, or to hamper intolerably the intercourse be-
tween nations. Hence, in all modern States, the distinction
between members, and aliens residing within the territory, is
maintained ; and it is agreed that application of the law of
a State to resident or travelling aliens should be limited to
those matters in which the admission of diversity of laws
would be dangerous or seriously inconvenient to its members.

How, then, is membership of a political society to be
determined, if mere local habitation is not sufficient to
determine it? There are two obvious alternatives, (1)
Birth, and (2) Consent : and the first subdivides again into
two, according as “birth ” is understood to mean either
“birth from parents who are members” or “birth within
the territory.” The decision in favour of any one of the
three principles is, however, of minor importance: because
ordinarily all these characteristics are found in combina-
tion. Ever since political societies have existed, the quality
of membership has been handed down from parents to
children, along with the common language, customs, and
traditions that constitute the normal bonds of national unity :
thus in any modern country the great majority of the inhabit-
ants—born from native parents and on the soil—have heen
regarded as inchoate members from their birth, and as they
have grown up have assumed the rights and obligations of
full membership, without any formal act of consent. With
regard, then, to this great majority, it would be superfluous
and disturbing to admit any doubt as to their membership,
so long as they remain within the territorial limits of the
state ; the only question practically important—apart from
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revolutionary changes, tending to the formation of new
States—is whether they should be free to leave the com-
munity. On this point, as I have already said, the principle
of Consent has so far prevailed that freedom of emigration is
now practically universal in modern civilised communities :
and it seems clear that any substantial and permanent
restrictions on such freedom would be out of harmony with
the ruling political ideas of these communities. National
sentiment, indeed, would condemn any one who left his
“country ” in a crisis in which she had need of his devotion :
but it is clear that, in ordinary times, a State framed on a
mainly individualistic basis, and therefore not undertaking to
secure its members subsistence—at least beyond a minimum
given under deterrent conditions—could not consistently
keep them from seeking their livelihood elsewhere. We may
lay down, then, that expatriation is to be free, and renuncia-
tion of citizenship,—with certain restrictions to prevent
the evasion of special or temporary obligations,—but on
condition of leaving the country. So far as I know, it has
never been even proposed that individual members of a
State should be allowed to renounce citizenship while
remaining within its territorial limits; but in most countries
it is possible for a citizen to expatriate himself, acquire a
new nationality, and then return to live in his native land
as a resident alien. It is, however, clearly inexpedient for
a State that this course should be extensively adopted, in
order to escape the burdens of citizenship; and, if it were
extensively adopted, some measures would doubtless be taken
to redress the balance between the burdens and privileges
of citizenship, and to make the position of a resident alien
clearly less desirable than that of citizen.

We are thus led to consider the conditions under which
aliens generally should be admitted to (1) residence and (2)
citizenship : but the former question cannot well be separated
from the discussion of the external relations of States, to
which I shall proceed in the next chapter.! Here, then, I

1 The question of restraints on immigration will be discussed in Chap.
XVIIL § 8.
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shall only point out that the residence of a large number of
persons permanently excluded from citizenship within the
territory of any community involves an obvious danger of
weakening the internal coherence of the community.
Accordingly, if a State permits the free immigration of
foreigners, it seems expedient that admission to citizenship
should be generally open to those resident aliens:—pro-
vided they have, by sufficiently long, orderly, and un-
blemished residence within its territory, both shown a
settled preference for the social order that it maintains, and
acquired a sufficient acquaintance with its laws and political
habits to render it fairly probable that they will adequately
perform the duties of citizenship.

It remains to settle the minor point, whether parentage
or soil is to decide citizenship, in the case of children born
in the territory of a state other than that of which their
parents are members. This question also belongs to the
discussion of the external relations of States, so far as it is
a matter on which agreement is desirable between the two
States whose members and territories are respectively con-
cerned. Considering it here from the point of view of the
State in whose territory the birth takes place, we may lay
down that—as it is obviously undesirable, other things being
equal, that either State should have unwilling members—the
children of resident aliens should be allowed to choose their
nationality when they come to years of discretion; so long
at least as there is no need of discouraging the residence
of aliens on account of their numbers. For the sake of
domestic harmony it seems best that the nationality of a
married woman should be merged in that of her husband ;
so that divided parentage will only occur in the case of
illegitimate children, and it is comparatively unimportant
how its effect on nationality is decided.

§ 5. I now pass to the second of the two fundamental
questions announced at the outset of this chapter: viz.,
How far, within the limits of the modern country—assum-
ing these determined in the manner which we have just
been examining—governmental functions should be exer-
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cised over more restricted areas than that of the whole
country ?

So far as this question relates to the organisation of local
governments, and the distribution of functions between local
and central organs, its consideration more properly belongs
to the second part of the treatise. 'What I propose here
briefly to consider is not the organisation of government,
but how far it is desirable that the effects produced by
governmental action should vary from district to district,
within the limits of the same State;—apart from any
constitutional considerations that may render it expedient
to maintain local independence. 'We might put the question
thus :—Assuming any part of the human race, inhabiting
any tolerably extensive portion of the earth’s surface, to be
under one wise government however organised; how far
would the laws, and the general rules of governmental
action within the limits laid down by law, be the same for
all? This is obviously desirable so far as human beings
and their circumstances are similar; but we know from
experience of very important differences in men’s physical,
moral, and intellectual characteristics—especially when we
compare men at different stages of civilisation—which may
rationally determine a judicious government to act differently
in their regard. The consideration, however, of such differ-
ences as these, and of the variations in the functions and
structure of government that may fitly correspond to them,
lies for the most part beyond the scope of the present work ;
since our attention is here primarily directed to the political
relations generally suitable to the members of modern
civilised communities. Now in such communities the poli-
tically important differences that we find in groups of
individuals inhabiting different local divisions are, in most
cases, connected with differences, historically caused, in the
structure of their societies :—different parts of a now united
society have been previously under different governments,
more or less independent; so that, when the question we
are now considering is practically raised with respect to
them, they not only have actually systems of law more
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or less divergent, but also their habits, customs, senti-
ments, expectations, are more or less firmly adjusted
to these different systems. We cannot lay down any
precise rules for determining when and how far such
local divergences in law should be maintained, and when
they should be obliterated: but the following appear
to be the chief general considerations for deciding such
questions :—

First, on the side of conservation we have (1) the
general probability that a system of law which is the result
of a gradual process of social development will have been
adapted to the average needs, dispositions, and habits of the
members of the society in which it is found ; (2) the wide-
spread friction caused by new laws jarring with old customs
and habits; and (3) the more serious hardship in particular
cases due to the disappointment of expectations naturally
generated by the older condition of law and custom. On
the other hand, the introduction of uniformity—apart from
its economic advantages in simplifying the work of adminis-
tration—tends to prevent the trouble and occasional dis-
appointment that are liable to arise from transactions
between inhabitants of different districts having different
laws: and it is to be observed that the inconveniences thus
prevented are of a kind that tend normally to increase as
time goes on, with the increasing mutual communication
and interfusion of the different portions of the community.
The resulting mischief is likely to be much more serious
in some departments of law than in others. Thus it is
likely to be comparatively trifling in the case of the laws
relating to the tenure of land: in which, at the same time,
the considerations in favour of maintaining local divergences
are likely to be specially strong. On the other hand, varia-
tion will probably be specially detrimental in the case of
commercial law, from the tendency of commercial relations
to extend beyond the limits of a single district: and also
in the law relating to domestic conditions, since the institu-
tion of the family is normally protected—as we have before
observed—Dby strong moral sentiments, which are liable to
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be at once offended and weakened by the collisions between
discordant rules.!

Let us now turn to consider briefly the variations in
law and in other forms of governmental action, which
may be rationally grounded on differences not in the nature
of men or the structure of societies, but in their physical
environment. Some departments of law scarcely admit of
variation on this ground; thus (e.g.) the regulation of the
family and the conditions under which it is expedient to
enforce contract are not likely to vary with variations in
the physical circumstances of different societies: and the
protection of person and reputation from injury intentionally
inflicted will be equally required everywhere. There are
more likely to be important differences required in the
governmental interference which I have distinguished as
“ indirectly individualistic ”; especially owing to the peculiar
dangers of mutual mischief which arise under urban as con-
trasted with rural conditions, from the closer packing of
human beings. Thus sanitary regulations are likely to be
different in town and country respectively: it has even
been said that “each town has its own drainage problem.”
Similarly, the protection against the introduction of diseases
from abroad will require regulations on the borders of a
country which will not be necessary in inland districts.
Again, we have seen that the general principle of securing
to each individual the fullest possible opportunity to employ

1 As an American writer says, speaking from experience :—*‘ Diversity
of commercial rules in the several States impedes and annoys business, for
American business pays little heed to State lines. Conflicting laws of
marriage and divorce unsettle family relations, and undermine the moral
basis of society. . .. It is possible that a man married in New York,
divorced and re-married in Indiana, shall be the lawful husband of one
woman in Indiana, and shall be regarded by the law of New York as the
husband of another. By the law of Indiana his status is completely
regular ; by the law of New York he is a bigamist. He may have a second
family of children who, by the law of Indiana, are legitimate, but by the law
of New York are bastards.” (Prof. Munroe Smith, on ‘‘State Statute, and
Common Law ” in the Political Science Quarterly for March 1888.) It is in
the part of the marriage-law that relates to the conditions of divorce, and of
the re-marriage of divorced persons, that variation is specially mischievous.
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his labour and undisturbed enjoyment of its results, has to
be carried out differently in relation to different kinds of
natural utilities: for instance, special regulations are likely
to be necessary for mines, for fisheries, for forests; and
these, by the nature of the case, are likely to be applicable
to certain districts in the country and not to others. For
similar reasons special kinds of the interference that we
have called—in a wide sense—socialistic, may be only
required in special localities: as (e.g.) for the draining of a
marshy district, or for the irrigation of one deficient in
water, or for the protection of low-lying lands against
floods, or for the more elaborate provision of water for
household use, which urban conditions render desirable.

In these various ways an important amount of differen-
tiation in the work of government comes to be recognised
as needful. To what extent the structure of government
should be modified to meet this need is an important ques-
tion which we shall consider in a later chapter (XXV.).



CHAPTER XV
PRINCIPLES OF INTERNATIONAL DUTY

§ 1. I Now pass to consider that part of the work of
Government which is primarily external ;'—that is, which
has for its end the maintenance of proper relations between
the community governed and other communities and indi-
viduals outside it.

Assuming the existence of a group of independent States,
approximately on the same level of civilisation, among whom
a large part of the surface of the globe is divided up—the
rest being either sea or in the possession of uncivilised or
more imperfectly civilised peoples,—what general rules can
be laid down for the conduct of the. governments of such
States in their dealings with foreigners ?

Here, firstly, any one who begins to reflect on the
accepted premises of political reasonings in such matters
finds on the one hand a distinction between Rules of

1 As we have already seen (Chap. XI.), the existence of these external
relations, in amything like their present form, must have very important
effects on the internal relations of the community. Even in ordinary times,
in most European States, the taxation required for the purpose of protecting
the community and its interests against the attacks of external enemies
exceeds that required for all its internal functions taken together; while in
critical emergencies of war a government is commonly held to have a right
to demand from the governed far more severe sacrifices, and even the most
perilous personal services. Further, an important part of the duty of any
government towards foreigners is to exercise adequate care in preventing its
own subjects—or other persons under its control—from doing mischief to its
neighbours. In short, the functions of government that are primarily

external have in various important ways an internal aspect, which can
never be altogether excluded—as the discussion that follows will show.

237
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International Law and Maxims of Foreign Policy; and on
the other hand he finds, almost equally current, a criticism
of this distinction, on the ground that no code of rules
applied to the action of independent states can properly
be called “law.” And certainly such rules lack the charac-
teristics that we have noted as belonging to the law that
regulates the internal relations of States. A group of
independent States has no supreme judicature, by which
any controversy as to the precise rules of international
conduct actually established can be decisively settled : no
common legislature, whose determinations in respect of new
rules are habitually obeyed by the majority of such States:
and no central executive able to crush any recalcitrant
nation with irresistible force. Under these circumstances
it may reasonably be questioned how far the distinction
between “legal ” and “ moral ” rules and sanctions—which
is of so great and pervading importance in the regulation of
civil relations within a community—can be consistently or
usefully applied to international relations. This question,
however, it seems best to defer until we have reached a
fuller view of the system of rules of international conduct
for which it is desirable to obtain—and not unreasonable to
hope—general acceptance, and of the sanctions applicable in
support of such rules. In the meantime, the fundamental
distinction which I shall take will be between (1) Rules or
Principles of International Duty, and (2) Maxims of
National Policy within the limits defined by duty. In
discussing the former I shall avoid applying the term
“legal ” at all to the mutual claims of States; but it will
be sometimes necessary to distinguish “strict ” duties, the
violations of which are to be regarded as wrongs justifying
war in the last resort if reparation is obstinately refused,
from merely unkind or unfriendly acts or omissions, which
are to be regarded as only justifying retaliatory unfriendli-
ness and general disapprobation, but not breaches of inter-
national peace.

The relation between rules of international duty—
whether “legal,” or only “ moral "—and maxims of policy
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will correspond broadly to the relation between rules of
duty and maxims of prudence, as applied in practical
reasonings on matters of private conduct: and accordingly
the rules of international duty will be understood to be
determined with a view to the common interests of the
whole group of States; whereas in framing maxims of
policy we shall primarily consider the interests of a single
State, supposed to be pursuing its own ends within the
limits fixed by international duty. It will therefore be
obviously proper to investigate first the principles of duty,
reserving the maxims of policy for subsequent discussion.!
But before we proceed to the first investigation, it will
be well to face a fundamental difficulty, that may naturally
suggest itself as we pass from the discussion of the principles
of internal legislation and administration, which has so far
occupied our main attention. So far as this discussion
went, the mode in which practical application was to be
given to the conclusions of theory was obvious and unmis-
takable. Whatever principles of internal legislation have
been determined after full consideration to be best ought
to be applied by the legislature of each State ;—of course
with due regard to its particular circumstances and condi-
tions, to the evils of great and sudden change, and to the
limits—of varying elasticity—fixed by the opinions, customs,
and traditions of the society. There is, in a well-ordered
society, a habit of unhesitating obedience to law, on which
the legislators may generally rely, so long as they are
careful not to transgress the limits just indicated. But
when we turn to principles of international conduct, we
find the case different. Even if all States were agreed on
the rules which it is the common interest of all to have
generally observed, this would not necessarily 2 make it the

! See Chap. XVIII,

2 I do not of course mean to imply that it can never be the duty of a
nation to carry out, even at some sacrifice, a higher morality than its
neighbours: only that this duty must be taken to be relative to and
dependent on the degree of risk involved and the degree of probability that
the example set will contribute to bring about a better state of things. I
may observe that the same principle is applicable to private morality also,
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clear duty of any one nation to observe them, when the
primary effect of such observance would entail a material
sacrifice of national interests, unless there is a reasonable
prospect that the rules in question will be observed by
other States in similar circumstances. And the difficulty
of relying on this reciprocity, in a grave conflict of interests
and passions, i3 so manifest that it led Hobbes to enunciate
the famous paradox that in the relations of independent
nations (or individuals) “right and wrong, justice and
injustice have no place.” It is true that this paradox—
in the extreme form in which Hobbes stated it—is con-
tradicted by experience. There are accepted rules of inter-
national duty, and the pursuit of national self-interest ¢s
restrained by them,—imperfectly, no doubt, but still to an
important extent. Still, it may be urged that though
independent nations and their governments are actually
restrained by international usages and precedents, it does
not follow that they will be affected by a theorist’s exposi-
tion of principles: this, at any rate, it may be thought,
must be a mere demonstration in the air, without any
practical effect.

The answer is twofold. In the first place, usages and
precedents are often doubtful and ambiguous: and when
this is the case, reference is naturally and inevitably made
to the principles supposed to underlie the accepted rules:
and it is the special business of the theorist to state these
principles with clearness and precision. Secondly, whether
International Law is more similar to law proper or to
positive morality, there can be no doubt that it undergoes
change in details from time to time:' and these changes

though to a much more limited extent. As Mr., Spencer says (Principles of
Ethics, Part I.,chap. xv. p. 108): ‘“ideal conduct is not possible for the
ideal man in the midst of men otherwise constituted. . . . Among people
who are treacherous and utterly without scruple, entire truthfulness and
openness must bring ruin . . . a mode of action entirely alien to the pre-
vailing modes of action cannot be successfully persisted in—must eventuate
in death of self, or posterity, or both.”

! The precise manner in which these changes are brought about will be
considered hereafter (see Chap. XVII. § 4).



Xv PRINCIPLES OF INTERNATIONAL DUTY 241

are likely to be more beneficial in their effects, the more
the rational principles on which they ought to be based
can be made clear and obtain general acceptance.

Nor does it seem difficult to determine the required
rational basis: since the two lines of reasoning which
naturally suggest themselves for determining if, in accord-
ance with the plan so far pursued, will lead to the same
general result.

In the first place, the natural aims and purposes of
independent groups of men, in relation to their physical
environment and to each other, and their possible mutual
conflicts, have obviously a broad and general similarity to
those of individual human beings. The analogy does not,
indeed, hold altogether : the unity of the most orderly and
harmonious political community is never so complete as the
unity of an individual man: and, in fact, as we shall
presently see, the incompleteness of the unity of States is a
main source of the special problems presented by inter-
national relations. Still, the analogy is sufficiently strong
to render it reasonable to consider how far the accepted
principles of civil order within a normal modern community
are applicable to a society of independent States.

Now it will be at once evident that the absence of a
supreme supervising government excludes the application of
“ paternal ” interference, except of a kind that would be
unhesitatingly rejected in the civil relations of sane adults.
No one would propose that a single private individual, or
voluntary combination of private individuals, should be
empowered—except under the strictest governmental super-
vision—to interfere with another sane adult for that other’s
good ; the danger of such control being exercised in the
interest of the protecting individual or group would be
thought to outweigh any possible advantage to the person
controlled. And a similar danger renders this kind of
quasi-paternal control generally inexpedient in the case of
States, at least if they are at all equal in grade of civilisa-
tion, and sufficiently coherent internally to be regarded as
united wholes. It may, indeed, be sometimes advantageous

R
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for a weak State to be placed under the protection of a
group of its neighbours, through whose mutual jealousies it
may thus secure greater practical freedom from interference
than if it were left in nominally complete independence :
but this is hardly analogous to what we have called
“paternal ” interference. = Again, a semi-civilised State
may sometimes gain more than it loses by being brought
into a condition of semi-dependence on a more civilised
neighbour’; but in the historical instances in which this
relation has been established it has usually been by a self-
interested encroachment of the protecting State, acquiesced
in, rather than approved by, other nations; and the general
conditions of its legitimacy can hardly be distinguished from
the conditions of legitimate conquest.

Socialistic interference, again, seems almost out of the
question in international relations, for the simple reason that
so long as the concert of nations is ineffectual to prevent
any one nation from doing mischief to another—and the
continual frequency of wars shows that it is ineffectual—
it would be futile to try to use it for the harder task of
compelling mutual positive services. States have, indeed,
combined in various ways—for instance, by international
postal arrangements—for the promotion of their common
interests ; and it is eminently desirable that they should so
combine. But, at least among States on an equality and
sharing the same civilisation, common action of this kind
has always been effected by voluntary combination; and I
conceive that this must continue to be the case until
the reign of peace among independent nations iz finally
established.

We are left, therefore, with the principle of mutual non-
interference—interpreted as including fulfilment of contracts
and reparation for wrong done—as the principle exclusively
applicable to the obligatory relations of civilised States.
And historically this has been in the main the accepted
principle of what has been known in modern times as
International Law—so far as it has been conceived to be
determined on rational grounds, and not by mere usage
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or convention. When the real, though imperfect regulative
influence that had previously been exercised over Western
Europe by the unity of Christendom had finally collapsed
in the religious wars of the sixteenth century, the need of
establishing, on independent principles, a system of rules
for the conduct of nations was strongly felt; and the void
was supplied by the conception of the Law of Nature, which
had been gradually formed in the development of mediseval
thought, partly by tradition from Cicero through Augustine,
and partly from the revived study of Roman Jurisprudence.
According to this conception individuals—or at least heads
of families—had lived before the formation of political
societies, and would always live, apart from positive law,
in a “natural” society, under a system of rights and
obligations based mainly on the principle of mutual non-
interference, as above defined. It seemed clear that nations
having no common government must be members of such
a “mnatural ” society; and, accordingly, the jurists of the
sixteenth and seventeenth centuries, especially Grotius, tried
to systematise and complete on the basis of this Law of
Nature the body of rules governing international relations
that had gradually come to be accepted. The system thus
framed commended itself to thoughtful persons generally in
the seventeenth and succeeding centuries ;—indeed, Maine
speaks of the “rapid, complete, and universal success” of
Grotius’s treatise De Jure Belli et Pacts, as a “ great marvel.”
And though the actual conduct of European States in
these centuries has often deviated very widely from the
recognised ideal of international duty, still the influence of
this ideal has been sufficient to make it practically useful to
work out in detail the application of the principle of mutual
non-interference to international relations. Indeed, if this
principle were discarded, it would be hard to find any other
to which appeal could be made, on any question of inter-
national duty not decisively determined by precedents.
Before entering on this task it seems desirable to define
more closely the sphere of application of the rules that
we are about to lay down. I have already said that their
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observance cannot be regarded as strictly binding on States
except in their dealings with other communities from
whom reciprocal observance may reasonably be expected.
But, in applying this maxim, a distinction has to be drawn
between the general principles of abstinence from aggression
and observance of compact,—applicable, as we have just
seen, to the relations of individuals no less than to those
of communities—and the detailed rules of international
conduct, inevitably in some degree arbitrary, which have
been accepted as the best attainable expression of these
principles by the civilised States of Europe, and those of
European origin in America. It. would be unreasonable
to expect exact observance of these particular rules—or of
any other particular rules which this group of States may
hereafter accept—from even civilised States outside the
circle of European civilisation, unless such States have in
some unmistakable manner sought and obtained admission
into the European state-system. But the general principles
on which these rules are avowedly based, are of much wider
application. There seems to be no class of societies—
civilised, semi-civilised, or savage—in dealing with which
a civilised State can be exempted from the obligation to
observe these principles, unless it has adequate grounds for
expecting that they will be violated on the other side:
though the precise forms of behaviour in which the general
intention of avoiding injury to other communities will be
most fitly expressed, will of course vary with the customs of
these communities. In dealing, however, with uncivilised or
semi-civilised communities difficult questions arise as to the
interpretation of the duty of abstinence from aggression, and
the manner in which it is to be reconciled with the legitimate
claim of civilised communities to expand into unoccupied
territory, and their alleged right—or even duty—of spread-
ing their higher type of social existence. The consideration
of these difficulties I reserve for a subsequent chapter
(XVIIL): in the present and the following chapter our
attention will be mainly confined to the rules of mutual duty
which it is desirable to maintain among civilised States.
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It appears from what has been said that the main heads
of international duty will coincide broadly with what we
have taken to be the main heads of civil jurisprudence.
‘We shall regard it as the primary duty of a State to abstain
from injuring any other State or its members (1) directly,
or (2) by interference with rights of property, or (3) by
non-performance of contract; and these three rules of duty,
viewed in another aspect, will constitute the primary inter-
national rights. But under all these heads important
differences are to be noted, in the application of these prin-
ciples to the relations of States. These differences arise
chiefly from the following causes: (1) the incomplete
definiteness of States as compared with individuals; (2)
their incomplete coherence,—especially the complication
introduced by the difference and possible conflict between
the actions of a government and those of the individuals
who owe it obedience; (3) the difference between govern-
mental control of portions of the earth’s surface and private
ownership of land ; (4) the impossibility of applying simply,
in international relations, the principle that coercion invali-
dates a contract. The last-mentioned difference is connected
with (5) the inevitable enlargement of the Right of Self-
defence, in the case of independent nations, to a Right of
War. For, carrying the analogy with civil rights further,
we see that if a primary international right is infringed,
the wronged State must be held to have a secondary right
to reparation ; and, if reparation is refused, or if the outrage
is gross and deliberate, the exercise of force must be held
to be legitimate for obtaining redress, and adequate security
against repetition of the outrage. But in the absence of a
common government of nations such exercise of force
ordinarily leads to war: and we thus have to consider the
bindingness of agreements imposed by the victor in a war
on the vanquished, and also to consider how far and in what
way the mutual relations of belligerents and neutrals can
be regulated so as to minimise the mischiefs of war.

I proceed to examine more closely each of these differ-
ences and its effects—confining myself, for the present, as



246 ELEMENTS OF POLITICS CHAP,

far as possible to the consideration of peaceful relations, and
leaving the regulation of war to the following chapter.

2. There are two ways in which the lines of separation
between States lack perfect definiteness; firstly, there is no
clear and universally accepted determination of the criteria
of membership of a State; and secondly, each State has
aliens residing in its territory and thus partially subject to
its laws, and also has some of its own members in a similar
relation to other States. As regards the first point, there
i8 of course no doubt that persons born within the territory
of a State of parents belonging to it—or unknown parents
—themselves belong to that State, unless their connection
with it has been severed by some act done by it or them,
designed to have this effect. But, owing to the extensive
interfusion of modern nations, there is a not inconsiderable
margin of doubtful cases, as to which different nations take
divergent views, and are liable to come into conflict. For
instance, European nations disagree somewhat as to the
national character properly belonging to children born out
of their parents’ country. The older view—to which Eng-
land still adheres in principle—made the place of birth
decisive ; the newer rule, which since the Code Napoleon
has tended to prevail, makes the child follow the nationality
of its parents. It seems desirable' that liberty of choice
should be generally allowed in such cases; but it is, I con-
ceive, in accordance with the principle of mutual non-inter-
ference that each State should have an unquestioned right
of determining the relation to itself of children born within
its territory ; all that can be demanded is that due warning
should be given to other nations of the laws laid down by it
on this subject.

A more important difficulty is presented by the question
whether the members of a community generally should have
unlimited liberty of severing their connection with it by

1 If it were found that this liberty gave toomuch encouragement to aliens,
it would seem to me better to counteract it by disabilities of some other kind,
rather than force on the children of resident aliens a nationality to which they
were averse.
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expatriation. In practice, as I have before said, free
emigration is now generally conceded by European States;
but a universal and unlimited right of expatriation is not
yet generally admitted; and it is easy to see that where
universal military service is compulsory it may be necessary
to prohibit temporary emigration, lest it should take place
widely with the view of evading military service. It would
probably be inexpedient, even in this case, to take any
measures to prevent such emigration, beyond the announce-
ment of a penalty to be inflicted if the evasive emigrant
returns ; but however this may be, I do not think that any
measures taken to prevent expatriation can, on the principle
of mutual non-interference, be regarded as an offence by
any other State, except so far as the persons whose expatria-
tion is prevented are already claimed as subjects by that
other State. On the other hand, it cannot be regarded as
an interference that a foreign State should admit such an
evasive emigrant to membership; but it seems clear that
it cannot, consistently with our principle, claim to protect
him, if he returns to his native land, from the penalty
incurred by unlawful emigration.

In any case, we have to recognise that ordinary inter-
course brings political societies into a condition of partial
interfusion, to which the ordinary intercourse of indi-
vidual human beings offers no parallel; in consequence
of which each modern State contains a number of aliens
residing temporarily or permanently within it. But on
the principle that limits strict duty to non-interference,
it must be competent for a State to prohibit this inter-
fusion totally or partially: and if (as is the common view)
we regard its rights over its territory as only limited by
the duty of avoiding mischief to other States—according
to the analogy of private rights of property—it must be
competent for it to exclude inhabitants of other States
altogether from its territory, without violation of duty. I
conceive that this exclusive territorial dominion must be
generally admitted—with a certain reservation in the case
of States that claim the ownership of large tracts of un-
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occupied land—owing to the inconveniences and dangers of
conflict that must generally attend any division or limita-
tion of dominion: and, if so, a State must obviously have
the right to admit aliens on its own terms, imposing any
conditions on entrance or any tolls on transit, and subject-
ing them to any legal restrictions or disabilities that it
may deem expedient. It ought not, indeed, having once
admitted them, to apply to them suddenly, and without
warning, a harsh differential treatment; but as it may
legitimately exclude them altogether, it must have a right
to treat them in any way it thinks fit, after due warning
given and due time allowed for withdrawal. And if it
may deal thus with aliens, it must clearly have similar
rights in respect of its own alienated members. Doubtless
such exclusive or differential treatment—unless justified as
a necessary precaution against mischief to the State adopt-
ing it—is opposed to international morality as wantonly
- unfriendly, and would justify retaliatory exclusion, or other
unfriendly acts, though not war. But it can hardly be
regarded as even unfriendly for a government to apply to
aliens within its territory the laws and administrative
measures that it applies to its<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>