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Preface

AT THE time of writing it is still uncertain whether a con-
ference of all members of the United Nations will be called to
review the Charter. The subject is on the agenda of the Tenth
General Assembly which is due to begin in September 1955.
On a balance of probabilities there is some reason to believe
(we dare not put it higher than that) that the verdict of the
Assembly will be in favour of holding such a conference.
Whether it is likely to do more good than harm is a highly
controversial question. In an atmosphere of general tension.
large-scale diplomatic initiatives which result in failure leave
the world more despondent than initiatives which are not
taken at all. For reasons which we have tried to explain in
this little book, it is difficult to believe that, without some
dramatic improvement of the present relations between the
Great Powers, agreement can be reached on any major
proposal concerning the reform of the United Nations.

In one respect, however, the Review Conference and the
preparations for it are bound to be wholly beneficial. It
might be too optimistic to hope that the preparatory work, or
the Conference itself, will push the United Nations once more
into the focus of public attention throughout the world. But
there is every reason to hope that it will stimulate the revival.
of genuine popular interest in the Organization, and the
intelligent discussion of its achievements and fallurcs, poten-
tialities and defects.

For years past it has been fashionable to talk of thc ¢ crisis ’
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8 The Changing Charter

of the United Nations or of its “ eclipse . Possibly, and
even probably, there would have been no crisis and no
eclipse if throughout the past ten years the United Nations
had enjoyed that degree of popular support which seemed
attainable on the morrow of the San Francisco Conference of
1945. It has not been forthcoming. Nowhere has public
opinion revolted against the failure of Governments to imple-
ment some of the most vital provisions of the Charter. In
most countries a curiously complacent and self-contradictory
attitude has developed. On the one hand there has been
almost uniform acquiescence in trying to run a World Organi-
zation on a shoestring. On the other, there has been a show of
pained surprise at the inability of the United Nations simul-
taneously to safeguard peace and to build up universal
prosperity on a budget which has been running at less than
one twentieth of one per cent. of the current annual expendi-
ture on rearmament.

It is an ubiquitous human weakness to try to find fault with
machines before admitting the fault of those who operate
them. Round about 1945 there was a healthy inclination to
confess that the League of Nations had failed to maintain
world peace not because of defects in its constitution but
because of the lack of courage and foresight which determined
the attitudes of Governments to their obligations under the
Covenant. This tendency has not been maintained. In the
second quinquennium of the United Nations it has yielded
to a quest for faults in the Charter which is somewhat dis-
turbingly reminiscent of similar quests during the second
(and final) decade of the League of Nations.

We do not argue that the Charter is-a perfect instrument.
It patentily is not, and in the following pages attention will be
drawn to a number of its anomalies. Many more might have
been picked out for demonstration and dissection, but we have
had to resist that temptation. An analysis of all the defects,
textual or otherwise, of the Charter would have been impos-
sible within the limits of a short study. The more we had



Preface 9

tried to achieve completeness within these limits, the less
could we have hoped to discharge the real burden of our
argument.

In essence, we argue three points—two of them explicitly,
and the third by implication.

In the first place, during the first decade of the United
Nations the Charter has changed in many more ways and to
greater effect than is generally believed. We have devoted the
longest section of this study to a demonstration of these
changes.

Secondly, some of the most exasperating difficulties arising
from the Charter are capable of being overcome without the
cumbersome process of constitutional amendment ; for in-
stance, by the Great Powers agreeing among themselves not
to use the veto on applications for membership, or on proposals
connected with the pacific settlement of disputes.

Our third point concerns the wider political perspective in
which the technical problems of constitutional reform should
be viewed. It appears to us that the vital issues on which
the world is so dangerously divided are not rooted in defects
of the Charter. The decision to divide Germany into separate
zones of occupation was taken outside the United Nations ;
indeed, it had to be, for the Organization was not as yet in
legal or physical existence when that decision fell to be taken.
Again the conflict between the United States and Communist
China has not arisen from whatever deficiencies may be
detected in the rules of procedure which govern the scrutiny
of credentials in the various organs of the United Nations ;
the wrangle about the proper representation of China in the
Organization is a symptom, not a cause. Above all, it is not
the fault of those who drafted the Charter that the world is
engaged in a resarmament race on a quite unprecedented
scale. The cost is such that unless we put a curb on this run-
away expenditure we cannot begin to hope to tackle another
grave danger to peace: the destitution and despdir of large
populations living in underdeveloped territories.
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Our view that these are not in essence problems which
could be solved by revising the Charter requires a word of
explanation. It is a view based on the present conception of
the United Nations as an association of sovereign States. If
the Organization were differently conceived, for instance on a
confederate or federal pattern, the main political issues which
are now constitutionally outside the United Nations would

“become capable of legal regulation within the Organization.
In section § of this study we have given some illustrations of
these long-term plans for structural reform.

The David Davies Memorial Institute of International
Studies, by which this little book was commissioned, left us
completely free to speak as we wished. Thus, in the pages
which follow, we speak for ourselves and not for the Institute ;
and needless to say, the responsibility for the inadequacies of
our effort rests solely with ourselves.

In the collection of documentary material we have had
much valuable help from Miss M. Noble of the United Nations
Information Centre in London and from Miss Margaret
Haferd of the American Library in London ; to both we are
greatly indebted and we thank them for their invariable
patience and kindness.

A M.
J.B.S. E.

Middle Temple,
London, July 1955.



1 How the Charter Can be Changed

THE STATESMEN who brought the United Nations into being
meant it to be a living organism, one that would grow with
the changing world it was designed to protect. Constitu-
tionally, this expectation of growth and change is expressed,
near the end of the Charter, in a short chapter of two articles
joined together under the heading ““ Amendments .1 This
latter word is used in the Charter to connote two different
conceptions of change and two (or even three) different
procedures.

The first of these envisages piecemeal changes—the modifi-
cation of this or that Article as and when it becomes necessary
to recast the rights and duties, the functions and powers,
which it regulates. No * General Conference ”’ of the San
Francisco type is required for this kind of amendment. It is
effected in two stages : first, by a vote in the General Assembly
and, second, by a process of ratification. In the General
Assembly the amendment must be adopted by a two-thirds
majority of all Member States (and not merely of those whose
delegates are present and voting when the question is put).
The second hurdle is even more formidable. The amendment,
once adopted by the General Assembly, must be ratified in
accordance with their respective constitutional processes by
two-thirds of all Member States, including all the permanent
Members of the Security Council. Thus each of the five
permanent Membérs (the United Kingdom, the United

! Chapter XVIII. Articles 108, 10g. '

1r



12 The Changing Charter

States, France, the Soviet Union, and China) has it in its
power to prevent any amendment from coming into force ;
all that a Great Power need do is withhold its own ratification.
On the other hand, if an amendment is ratified by the requisite
majority, it becomes binding on all Members, not excepting
those who voted against it in the General Assembly or have
withheld ratification. But if an amendment adopted by the
Assembly fails to secure the necessary number of ratifications,
or if amendment comes into force despite the opposition of
one or more Members, no dissatisfied State has any other
remedy than to withdraw from the Organization. Although
the Charter contains no express proviso for withdrawal, the
appropriate Committee of the San Francisco Conference
made it clear that in such circumstances

“it would not be the purpose of the Organization to
compel a Member to remain in the Organization .

The second method of changing the Charter is by a com-
prehensive review of the document as a whole. There is no
constitutional guarantee that such a review will ever take
place ; conversely, there is no constitutional impediment to
such reviews becoming a regular feature in the life of the
Organization. At San Francisco it was the expectation of
the great majority of delegations that sooner or later such a
review should take place ; only on this understanding (which,
however, has no legally binding force) were certain delega-
tions willing to accept the many uneasy compromises which
are reflected in the present text of the Charter, notably
those relating to the privileged position of the Great
Powers.

Unlike piecemeal amendments, the review of the Charter
as a whole is not the business of the General Assembly. It is
the business of a ““ General -Conference ”*-of all Members of
the United Nations, a kind of constituent assembly which
may be cal’ed to continue, as it were, the work of the San
Francisco Conference.
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We find in the Charter two different procedures for con-
vening such a conference. Under the ordinary procedure! it
can be convened at any time if and when the General Assembly
and the Security Council so decide. The decision requires a
two-thirds- majority vote of all Members of the General
Assembly (here again, not only of those present and voting)
and the vote of any seven Members of the Security Council.
There is no veto.

But a special procedure applies if no conference has been
called before the tenth annual session of the General Assembly.
This condition is now fulfilled and consequently the special
procedure will come into operation at the Tenth Assembly,
which is due to begin in September 1955. The Charter
provides? (and this is already part of what we have just called
the ¢ special procedure ”°) that, whether or not any particular
delegation wishes to move the calling of a General Conference,
'a proposal to this effect must be placed on the agenda of the
Tenth Assembly. It is further provided that, in order to
carry the proposal, a simple majority vote of all Members will
be sufficient. The “ special procedure > thus dispenses with
the two-thirds rule, but still requires a separate vote in the
Security Council. The veto will not operate—any seven
affirmative votes will suffice.

Let us now suppose that a General Conference (henceforth
in this study we will call it a *“ Review Conference ) is
called and held: how can it revise the Charter? The pro-
cedure is similar to that which governs piecemeal amendments.
Any revision (or as the Charter calls it, ‘ alteration ) must
be approved by a two-thirds majority of the Conference,
and thereafter ratified by two-thirds of the total member-
ship, including all the permanent Members of the Security
Council. Any one of the Big Five can thus obstruct the
revision of the Charter, just as it can obstruct isolated amend-
ments.

*Arik 1o



14 The Changing Charter

On purely logical grounds it can be, and has been argued!
that, where a constitution contains rules of amendment, those
rules can never apply to themselves. It would follow from
this argument that no part of the Charter can be changed
without a two-thirds vote of the total membership or against
the veto of a Great Power, except those two articles which set
up these requirements ; the Charter does not say how these
two articles can be altered, and the way to alter them (so the
argument goes) must be discovered by reference to other
sources and to the interpretative rules of public law. To put
‘it bluntly: first eradicate the veto from the procedure of
amendment and then proceed with the rest. The argument
‘is ingenious, but of purely academic interest. Apart from the
difficulty of discovering any alternative procedure of amend-
ment by logical means, the transactions of the San Francisco
Conference leave little or no room for doubt that the procedure
of amendment was not intended to be changed without the
consent of two-thirds of all Members, including the Five
Great Powers. It may be possible to defeat that intention in
the sphere of logic, but no such exercise can succeed in the
field of practical politics. One may feel that the procedure of
amendment, as regulated in the Charter, is far too rigid and
exacting ; but short of demolishing the existing structure of
the United Nations and starting afresh, there is no way of
circumventing that procedure.

On the other hand, all that has been said so far applies
only to formal changes of the Charter—to such amendments
and revisions as would alter the text itself. Formal change,
however, is not the only method of keeping a constitution
up to date, and adapting its institutions to unexpected crises
in human affairs. Few periods in the history of the United
States, for instance, have seen more profound changes than
the last two decades, yet only once during this period was

! e.g. byeProfessor Hans Kelsen and Professor Alf Ross ; see Preliminary
Report of the Committee on the Review of the Charter of thé United
Nations of the International Law Association, London, March 1954, p. 13.
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resort to the slow and complex process of amending the Con-
stitution found to be inevitable.! The necessary adjustments
proved possible through ordinary legislation passed by
Congress, by the interpretation of the Constitution by the
courts, and by developing certain constitutional customs and
practices.

So far, the history of the United Nations covers less than
one decade. And yet, even in so short a time, its constitution
has undergone notable changes in various ways. With these
processes of ‘ informal amendment ” and their results the
following pages will be concerned.

1 This was the Twenty-second Amendment, limiting Presidential terms
of office (1947).



2 How the Charter has Changed

THE TEXT of the Charter is exactly the same today as it
was on 26 June, 1945, the day when the Heads of the 50 dele-
gations assembled at San Francisco solemnly affixed their
signatures to it. But in its practical application the constitu-
tion of the United Nations is not the same as it was then.
Some of its gaps have been filled. Some provisions which,
ten years ago, seemed to be of very minor importance, have
rather unexpectedly come to life. Other provisions, which
then seemed to usher in a brave new world, have become dead
letters. The relative importance of organs and functions has
changed in more than one instance. More important still
(and this is a depressing feature), in the wider perspective of
world politics, the size and weight of the United Nations has
diminished in relation to other concentrations of power. The
analysis of the cause and effect of this development is beyond
the scope of the present study. We can attempt no more than
a brief survey of the main groups of those provisions in the
Charter which have been affected by what we may call
informal changes.

* * *

Beyond doubt the most important group of articles so
affected is.that which concerns the military preparedness of
the Organization. This part of the Charter was born of the
conviction, held almost universally throughout World War 11,

16
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that the political frustration of the League of Nations—its
inability to cope with Japanese aggression in Manchuria,
with Italian aggression in Ethiopia, and finally with Hitler’s
aggression in Austria, Czechoslovakia and Poland—was due
to a fundamental defect in its constitution. In accordance
with the concept of a World Organization which inspired the
statesmen of 1919, participation in military sanctions was left
purely optional for Members of the League of Nations.

Even if that option had ever been exercised (and it was not),
the resulting armed forces would not have been in any sense
the armed forces of the League. They would have remained
at the disposal of whichever Government or Governments
may have decided to use their armed forces * to protect the
covenants of the League ”. The League itself might or might
not have been entrusted with some co-ordinating functions,
but there was no question of Members undertaking in advance
to raise and train and equip forces specifically earmarked for
safeguarding collective security.

The United Nations was to be very different. It was to
have “ teeth . Its covenants were to be protected not at the
option of Members, but by armed forces which these latter
must make available for use against aggressors ; and those
forces were to be placed under the immediate strategic
direction of an international Military -Staff Committee
subordinated to the Secyrity Council. The idea was that the
military resources thus available to the Security Council
should represent a concentration of power so overwhelming
that, once it was mobilized, no aggressor should be able to
hold out for long; and even while this force was being
mobilized, the Security Council could rely on an international
air striking force which was to be immediately available to it
at all times for the purpose of urgent military measures.

This whole impressive structure rests on a fundamental
obligation which is laid down in Article 43 of the Charter.
By that Article, all Members are placed under tae duty to
make available to the Security Council, on its call, armed

2



18 The Changing Charter

forces, assistance, and facilities. No Member can contract
out of that obligation ; but (and here is a tragic paradox) so
that the obligation may become effective, a Member must
first enter into a special contract with the Security Council.
The Charter itself does not indicate, let alone specify, the
numbers and types of forces, their degree of readiness and
general location, or the nature of facilities and assistance to be
provided by each Member ; all these matters are reserved
for ““special agreements ”. As long as a Member has not
entered, either individually or as part of a group, into a
special agreement with the Security Council, it is under no
obligation to make positive contributions (other than, possibly,
the grant of rights of passage) to the military preparedness of
the United Nations.

If all had been going according to plan, by now all 60
Members of the Organization would be under binding
obligation to make these positive contributions. In fact,
none of them is. Out of a possible total of 60 special agree-
ments, not a single one has been negotiated, let alone con-
cluded. As far back as 1947, the Great Powers disagreed
even on the general principles to be embodied in the network
of special agreements. As a result the Military Staff Com-
mittee, which consists exclusively of representatives of the
Great Powers, has never come near to discussing their details.
That is why Article 43 has become a dead letter—as dead for
practical purposes as”if it had never been written into the
Charter. Equally dead are some further articles relating to
the military preparedness of the Organization: Article 44,
which gives a say to individual Member States in all those
decisions of the Security Council which concern the employ-
ment of that Member’s armed forces; Article 45, which
provides for an immediately available air striking force ; and
Article 46, which entrusts to the Security Council and the
Military Staff Committee the task of making plans for the
applicatien of armed force. Although this latter Committee
is in being, or at least in a state of suspended animation, what
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good could it do by making plans for the application of an
armed force which does not exist?

Under the heading * Transitional Security Arrangements ”’
there is, however, a pair of articles (106 and 107) which were
meant to cover the relatively short interregnum anticipated
before the making of the * special agreements ’ which would
give the United Nations the right to call for armed forces.

As things have turned out, these articles, on a strict inter-
pretation of the Charter, must be deemed still valid. Accord-
ing to Artjcle166; in an emergency the duty lies with the
Great Powers to consult together, and as occasion requires
with other U.N. Members, to take necessary joint action on
behalf of the Organization. Clearly, these articles take it for
granted that in the face of a genuine threat the Great Powers
will act in harmony. But they do not say what shall be the
next step if the consultations of the Great Powers end in
deadlock. And vyet, that is the crux of the matter. If there
is a deadlock, none of the Great Powers is entitled to take
action alone or jointly with others, disregarding the opposition
of one or more of the remaining Great Powers ; for the Charter
requires ‘‘ joint action ” and it is clear from the context that
the Great Powers must be agreed on the necessity of such
action. It is small wonder that this article, based as it is, on
the false assumption of harmony among the Big Five, has
had no part to play in the solution of the many ugly situations
with which the United Nations has had to cope during the
past decade.

Hardly more life is left in the second Article in this ** Transi-
tional ” group. It is concerned with those States which
emerged in defeat from the Second World War and envisages
a situation where action may have to be taken against such
a State in order to secure its compliance with any Act of
Surrender or Armistice Agreement or Peace Treaty which it
may have contravened. Such action, says the Charter in
effect, is the responsibility of those particular States®among the
United Nations which, under the acts, agreements or treaties
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concerned, have assumed powers to enforce terms against the
defeated enemy ; and the United Nations as an organization
cannot seek to interfere with the exercise of these powers of
enforcement. In theory this principle remains applicable as
long as the ex-enemy States remain outside the Organization ;
and, for the time being, all of them are still outside it. But
could the Organization really stand aloof if, say, Russia,
basing herself on the Potsdam Agreement, tried to enforce its
provisions for demilitarization and disarmament against the
Federal German Republic, a full member of NATO ; or,
conversely, if the United States tried by force of arms to
secure the compliance of Hungary, Roumania, and Bulgaria
(all of them allies of the Soviet Union and of each other) with
those provisions of the Peace Treaties of 1947 which guarantee
the full enjoyment of political freedoms to all nationals of
these countries?

With the sole, and purely nominal, exception of the East
German Republic, all the ex-enemy States belong either to
the one or to the other of the two great rival military blocs,
and any attempt to “ discipline ” them in defiance of their
respective protectors would be bound to lead to an eminently
dangerous situation. It would be inconceivable for the
United Nations to sit back and watch the ensuing conflagra-
tion ; and that being precisely what Article 107 of the Charter
would require the Organization to do, it is obvious that in
such an eventuality that Article would have to be, and would
be, treated as another dead letter.

The Articles dealing with self-defence and regional arrange-
ments (Articles 51-54) are another group of provisions the
meaning and relative importance of which has changed
considerably ; and here again the change is the inevitable
result of the frustration of the original project whereby the
United Nations was to have very substantial military resources
at its disposal.  These resources were to be the mainstay of
international security in the post-war world, but not as yet
its only bulwarks. Collective security was, in a manner of
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speaking, on trial ; and in any event, time, possibly a longish
time, was required to develop the Organization’s military
machine and power. Meanwhile, the Charter granted two
exceptions to the general rule that the United Nations must
have a monopoly in employing coercive measures and, in
particular, armed force. Firstly, the Charter recognized the
inherent right of States to defend themselves individually or
collectively against armed attack ;! sécondly, it declared
that membership of the United Nations was not incom-
patible with adherence to “regional arrangements or
agencies ’? dealing with security—a modern phrase which
is supposed to be less ominous than the old term * military
alliance .

Politically and psychologically these two exceptions
reflected even in 1945 a measure of doubt in the ability of the
United Nations to guarantee the safety of its Members ; at
the same time the limitations with which the exceptions were
hedged about expressed a definite hope that these * peri-
pherical ”’ arrangements grafted on the system of collective
security at the centre would never become more important
than collective security itself. Thus by Article 51, measures
of individual or collective self-defence were to ccase as soon
as the Security Council itself had taken control of the situation,
and, in any event, they did not “in any way affect the
authority and responsibility ” of the Council. Similarly, by
Article 53, no ° enforcement action’ under any military
alliance must be taken without the authorization of the
Security Council. The only exceptions to this strict rule are
measures to be taken against a former belligerent on the Axis
side, pertinent to an act of surrender, armistice agreement,
peace treaty, and the like, or under an alliance specifically
directed ¢ against renewal of aggressive policy on the part of
any such State . Moreover, the Security Council must at
all times be kept fully informed not only of activities under-

! Article 51.
% Article 52.
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taken under regional alliances, but also of activities ““in
contemplation ”, e.g. still at the stage of planning.

Setting all these rules in the perspective of what has actually
happened during the past ten years, one is struck by their
markedly anachronistic appearance. There is a threefold
difference between the present situation and that which the
Charter contemplated. Firstly, since the inception of the
United Nations, there has been a steady increase in the number
and stringency of alliances. ‘Secondly, the Big Five who were
meant to join together in carrying the main burden of the
collective system are split in two opposing groups ; and each
Great Power now is a party to regional arrangements with
other Great and smaller powers. Thirdly, the regional system
is not as yet fully comprehensive in the sense of every State
belonging to at least one regional arrangement ; all those
geographical - areas, however, which are of outstanding
strategic importance are now covered by at least one such
arrangement and the coverage is still in the process of being
extended. Taken together, these three facts disclose a marked
shift since San Francisco from a collective to a regional con-
ception of security.! This shift is still continuing but even if
we were to disregard it and consider only facts which are
already accomplished, it is clear that the safeguards written
into the Charter have become inoperative.

All efforts to make available armed forces to the Security
Council have come to a standstill ; no serious suggestion has
been made in recent years to resume the negotiation of the
‘“ special agreements "2 envisaged by Article 43. What can be,
in such a situation, the practical significance of a rule which
solemnly requires an organization for collective self-defence,
such as NATO, to cease acting in an emergency the moment
the Security Council takes control? If the mainland of China
were invaded in force tomorrow, could it be seriously expected
that the Spviet Union would hold in abeyance its obligations

! Martin, A., Collective Security, UNESCO, 1952, p. 172 et seq.
* Supra, p. 18. See also infra, p. 81.
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under the Sino-Soviet Treaty of 1950 pending the receipt
from the Security Council of an authorization to act? Is it
likely that, in the case of the Soviet Union and all or some of
its allies in Eastern Europe attempting to intervene by force
to stop the rearmament of Western Germany, on the argument
that this intervention was ¢ directed against the renewal of
aggressive policy ”’ on the part of a defeated Axis State, the
United Nations would remain inactive until such time as it
were asked by the Soviet Union and its allies to take over sole
responsibility *“ for preventing further aggression” by Ger-
many? And finally, is it likely that the signatories of the
Balkan Pact or of the Covenant of the League of Arab States
would respond positively if the Security Council suddenly
requested them (as on a strict interpretation of the Charter it
is entitled to do) to disclose what activities they had “in
contemplation ”’ for the eventuality of an armed, attack on,
say, Greece or Egypt?

There can hardly be two opinions about the answer to any
one of these questions. Whether the ascendancy of regional
over collective security arrangements is a good thing or a bad
thing, is a moot point ; but it is hardly open to doubt that
those provisions of the Charter which were meant to treat the
former as a mere extension of the latter, an appendage placed
under strict control from the centre, have become inoperative.

* % *

So much for changes in what may be termed the military
aspects of the Charter. Next in importance to them rank
certain shifts in the balance between the functions and
influence of the General Assembly in relation to the Security
Council. Thé effects of this shift will be considered in a later
part of this study.! In the present context we are more con-
cerned with the nature of the process by which this change
has been effected, stage by stage. ’

! Infra, pp. 67,68.
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In the first stage the matter in issue was the transformation
of the General Assembly from a periodical to a permanent
forum for the discussion of international problems of all kinds.
In defining the functions and powers of the Security Council
the Charter had already expressed, in unequivocal terms, the
¢ primary responsibility ** of this body for the maintenance of
international peace and security ;! to accentuate it further,
it had provided that, unlike the two other Councils? and the
General Assembly, the Security Council was to be so organized
as to be able to function continuously.? Alone among the
political organs of the United Nations the Security Council
was to symbolize that eternal vigilance over the safety of the
world which is the highest duty of the Organization as a
whole.

By the autumn of 1947 it became painfully evident that the
vigilance of a disunited Security Council was not sufficient to
impart any sense of safety to a troubled world. A pressing
need was felt for the permanent accessibility, in one way or
another, of that wider forum, not paralysed by the dissensions
of the Great Powers, which only the General Assembly was
able to offer.

To this need the General Assembly responded by setting
up a subsidiary organ, known officially as the  Interim Com-
mittee >’ and unofficially as the ‘‘ Little Assembly ”. When
the General Assembly was not in session certain questions
within its jurisdiction were to be dealt with by the Little
Assembly. These questions included (and this was the gist of
the matter) such disputes or situations involving a danger to
international peace as may have been proposed for inclusion
in the agenda of the General Assembly and, in the view of the
Little Assembly, were important matters requiring preliminary
study. Insuch cases the Little Assembly had power to conduct
its own investigations, appoint commissions of inquiry, and

! Article 24(1).
% i.e. the Economic and Social Council and the Trusteeship Council.
3 Article 28(1).



How the Charter has Changed 25

to advise the Secretary-General to summon a special session
of the General Assembly.

Each Member of the General Assembly has the right to
appoint one representative to the Committee but no such
appointments have ever been made by the Soviet bloc. This
latter challenged the constitutionality of the Little Assembly
from the very beginning, partly on the ground that it was’
designed to circumvent the authority of the Security Council,
and partly because it had broader powers than were appro-
priate to a mere ‘‘ subsidiary organ ”’, such as the General
Assembly was entitled to create under the express authority
given to it by the Charter.!

The Soviet bloc persisted in its boycott of the Little
Assembly even after its powers were so curtailed as to exclude
any trespass on the field of activity reserved for the Security
Council. The Little Assembly has not met since 1952, but
there is no constitutional reason why it should not be revived.
Although originally it was established only for a year and then
continued for another year, in November 1949 it was re-
established without any limitation in point of time. If the
Little Assembly played no spectacularly successful part in the
life of the Organization as a whole and has not been greatly
missed since its virtual eclipse in 1952, that was due rather to
the increasing length of the General Assembly’s regular
sessions, and not to the failure of the experiment itself. The
technique of filling gaps in the machinery of the United
Nations by the relatively simple device of creating appropriate
““ subsidiary organs *’ has been successfully employed in many
fields of activity ; and although its most appropriate appli-
cation is in the sphere of economic, social, humanitarian, legal,
and other ‘ technical > problems, subsidiary organs have a
wide scope in the political field as well. Apart from the Little
Assembly—the Special Committee on the Balkans, the Com-
mission for the Unification and the Rehabilitation of Korea,
the Palestine Conciliation Commission, and the Com-

! Article 22.
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mission for India and Pakistan, are noteworthy cases in
point.

Now for the second stage of the change in the General
Assembly’s functions and powers : this occurred in 1950 and
we think it may be useful to say a few words about the his-
torical and legal background. At the end of June 1950, South
Korea was invaded by forces of the North Korean People’s
Republic. Insuch cases it is always very difficult to determine
whether the attack amounts to an act of aggression (the term
implies an illegal resort to force, and the attacker will nearly
always argue that he was not acting unlawfully but merely in
self-defence) or only to a breach of the peace (a term which
leaves the question of rights and wrongs open for the time
being). It was one of the most hopeful innovations of the
Charter that (unlike the League Covenant, which required an
act of aggression or an act of war) it declares a mere breach
of the peace to be sufficient reason for bringing into operation
the whole machinery of sanctions. The determination of
whether a breach of the peace (or an act of aggression) has
occurred or is threatened, and the decision concerning what
sanctions are to be called for—these are functions which the
Charter entrusts to the Security Council'! and to no other
organ.

When South Korea was invaded, the Council discharged
these responsibilities with wholly unexpected speed. An
emergency meeting was convened immediately on the out-
break of hostilities and it was determined there and then that
a breach of the peace had occurred. Within a matter of days
military operations against the invaders were proceeding
under a Unified Command. But the spectacular speed of the
Council’s action was largely due to two accidental factors.
One was the presence in Korea of a United Nations Commis-
sion which had been able to observe and report the outbreak
of hostilities. The other (and more important) was the
absence ofthe Soviet representative from the crucial meetings

! Article 39.
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of the Council. This was the result of a policy which the
Soviet Union was then following of boycotting certain organs
of the United Nations in which they had raised unsuccessfully
the Peking Government’s right to represent China. In
August 1950, the Soviet delegate resumed his functions in
the Security Council and his attempts to impeach the resolu-
tions which had been passed in the Korean case left no room
for doubt that all of them would have been vetoed if the Soviet
Union had been represented at the meetings concerned.

In these circumstances urgent consideration had to be
given to the question of what was to happen if further breaches
of the peace should occur either in conjunction with the
Korean war or in some other area. The Security Council
could not be relied upon to act ; could the General Assembly
step into the breach?

The answer depended to a considerable extent on the inter-
pretation which could be legitimately placed on a somewhat
ambiguous rule in the Charter.! It reads as follows :—

“ While the Security Council is exercising in respect of
any dispute or situation the functions assigned to it in the
present Charter, the General Assembly shall not make
any recommendation with regard to that dispute or
situation unless the Security Council so requests .

There could be no doubt that any dispute or situation
actually degenerating into an armed clash was within the
primary responsibility of the Council and could not with any
propriety be omitted from its agenda. It was equally beyond
question that the presence of a dispute or situation on that
agenda was prima facie evidence that the Council was ¢ exer-
cising the functions assigned to it in the Charter . But was
it conclusive evidence, such as would debar the General
Assembly from action so long as that particular conflict
remained on the Council’s agenda? Did it make no difference
that, owing to the use of the veto, the Council wad unable to

! Article 12(1).
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act? In the Soviet view, the Council’s ability or inability to
decide was immaterial ; in the view of the majority, it was
not, and a paralysed Council could not be allowed to stand in
the way of the General Assembly if the latter was able and
willing to deal with the matters in issue.

Effect was given to this view of the majority in a set of
important rules known as the ‘ Uniting for Peace Resolu-
tions . They were passed by the Fifth Assembly on § Novem-
ber, 1950 (two days before the Unified Command in Korea
officially reported the intervention of Chinese forces in the
war) and they may be properly regarded as the most massive,
though informal, constitutional development in the history
of the United Nations so far.

After affirming in its Preamble that * failure of the Security
Council to discharge its reponsibilities on behalf of all the
Member States . . . does not relieve the Member States of
their obligation or the United Nations of its responsibility
under the Charter to maintain international peace and
security ”’, the Resolution (Section A) provides that, if in any
case where there appears to be a threat to the peace, breach
of the peace, or act of aggression, the Security Council is
unable to act because of a veto, it falls to the General Assembly
to make appropriate recommendations for collective measures,
including the use of armed force when necessary. If the
Assembly is not in session at the time, an emergency special
session must be convened within 24 hours should the majority
of the Members of the Organization, or the Security Council
(on the vote of any seven Members) so request.

Another part (Section B) of the Resolution sets out to turn
into a permanent institution what had been a helpful accident
in the Korean case. It establishes a Peace Observation Com-
mission, to ““ observe and report on the situation in any area
where there exists international tension the continuance of
which is likely to endanger the maintenance of international
peace and®security ”. This Commission is always at the
disposal of the Security Council ; but (and this is the real
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point) the General Assembly (or between sessions, the Little
Assembly) may also utilize it, provided there is no objection
from the State into whose territory it is proposed to send the
Commission. About this, and also about the Collective
Measures Committee (another subsidiary organ established
by the Uniting for Peace Resolution) a little more will be said
in a later section of this study.! What deserves attention in
the present context is Section C of the Resolution which asks
Member States to eariiark certain of their armed forces * so
trained, organized, and equipped that they could be promptly
made available for service as a United Nations unit or units,
upon recommendation by the Security Council or General
Assembly . The last three words signify a remarkable
departure from the original scheme of the Charter which
never contemplated the use of armed force by recommenda-
tion of the General Assembly.

“ Recommendation ” is indeed the word upon which any
attempt to assess the value of the Uniting for Peace Resolution
must focus. The Resolution covered the maximum ground
short of formal amendment of the Charter. It could legiti-
mately assert the Assembly’s authority to speak on questions
of aggression and sanctions, and to create and employ sub-
sidiary organs solely concerned with matters of security. It
could not and did not attempt to endow the Assembly with
the right to speak in the mandatory form of ‘ decisions ™
instead of the non-compulsory form of ¢ recommendations ”* ;
for only by formal amendment of the Charter is it possible
to expunge the Security Council’s monopoly to make binding
decisions and call for definite action that does not leave
Members their right to disobey.

It follows that if the General Assembly purports to deter-
mine the existence of a breach of the peace or of an act of
aggression (as it did in the case of China’s intervention in the
Korean war)? its finding, however strong may be the language

]

! Sec infra, pp. 68, 86.
! By Resolution of 1 February 1951.
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in which it is couched, has no greater force in law than a mere
recommendation. Legally, any Member State is at liberty
to disregard it. Thus if a Member State does in fact choose to
disregard the Assembly’s finding of aggression (as the Soviet
bloc, and also India did in the case of China), that Member
would not violate the letter of the Charter if it were to stand
aloof from any sanctions that might be taken against the
reputed aggressor ; for the obligation of Members to join in
collective measures of enforcement is contingent upon the
existence of a breach of peace or act of aggression, so found by
the Security Council. There is not even a contingent obliga-
tion to join in measures taken, or about to be taken, solely on
the Assembly’s authority ; its call for assistance, whatever else
the language may suggest, is a mere recommendation. Thus,
the Uniting for Peace scheme can work successfully only
on the assumption that the majority of Member States will
respond to the Assembly’s recommendation even in matters
of such far-reaching consequence as a finding of aggression
or a call for sanctions.

In the only instance when this assumption could be put to
the test, it was substantially vindicated. Following the
Assembly’s formal condemnation, by the resolution passed on
1 February 1951, of Chinese aggression in Korea, on 18 May
1951, another resolution was passed calling for an embargo
on the shipment of war materials to Communist China and
North Korea. By the end of June 1951, 31 Member and
three non-member States reported that they had implemented
the resolution and in due course the list of those taking part
in the embargo comprised some 45 countries. In all the
circumstances, this was an encouraging response.

* * *
The third main group of provisions in the Charter which

may be sdid to have changed without being altered formally
concerns certain matters of organization and procedure,
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some of which are important. One of these changes, by no
means the most important, has received a great deal of
publicity and is usually cited as the typical example of a de
Jacto_constitutional amendment. It concerns a minor detail
of a vitally important subject. In the Charter the voting
procedure of the Security Council is so framed that, with the
exception of procedural matters, all decisions must be made
“ by an affirmative vote of seven Members, including the
concurring votes of the permanent Members .1 This gives
each of the Great Powers the veto. But can the representative
of a Great Power exercise the veto by such simple devices as
not attending a meeting, or walking out before the vote, or
just abstaining from the vote? On a strict interpretation of
the text, he can ; for taking words in their ordinary mecaning,
nobody can cast a * concurring vote ”’ by failing or refusing
to vote at all. And yet, in certain constellations a Great
Power may have a considerable diplomatic or propaganda
interest in taking upon itself neither the odium of blocking
a motion which has unanimous or overwhelming support,
nor conversely, the embarrassment of voting for a motion
which may be injurious to, for instance, a present or future
ally.

Already in the first year of the United Nations this problem
of interpretation was resolved by the Security Council in the
sense that the abstention or absence of a permanent Member
did not amount to a negative vote. The problem was so
resolved without formal decision, simply by the continuous
practice of not counting an absence or an abstention as a
negative vote. The practice was not challenged until August
1950, when, after abruptly ending its boycott of the Seturity-
Coiincil, the Soviet Union sought toinvalidate the momentous
decisions which the Council had taken in respect of the Korean
conflict in the absence of the Soviet representative. This
challenge was rejected by the majority of the Council and,
after some desultory attempts to reopen the quastion, the

1 Article 27(3).
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Soviet Union allowed the issue to peter out. As a result, it is
fairly safe to say that, long and deliberate practice has by
now brought about a virtual amendment of the Security
Council’s voting procedure: decisions on non-procedural
matters are now validly passed by an affirmative vote of seven
Members, including the concurring vote of the permanent
Members present and yoting.!

Somewhat less easily definable, but hardly less noticeable
has been a change affecting the composition of the Security
Council. Of its 11 Members, five are permanent, while six
are elected by the General Assembly and hold office for two
years. In electing them, says the Charter, due regard should
be specially paid

“in the first instance, to the contribution of Members of
the United Nations to the maintenance of international
peace and security and to the other purposes of the
Organization, and also to equitable geographical dis-
tribution .2

These criteria do not necessarily converge. “First, the dis-
tribution must be fair to the Organization by affording repre-
sentation to those Member States or groups of them which,
owing to their strategic location, manpower, or economic
resources, can make a valuable contribution to security.
Secondly, distribution must be fair to the general Membership :
as far as possible, there should be adequate representation
not only for all continents, but also for groups of States which
form distinct geographical units within a continent. In
practice, the first consideration has been largely disregarded
by the General Assembly : the pattern of elections has hardened
into a somewhat rigid formula which normally awards two
seats to Latin America, one to the British Dominions, one to
the Near and Middle East as a single unit, and one seat each
to Western and Eastern Europe. The choice between possible

1See also zrgfra, pp- 76 et seq.
¢ Article 27(1).
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candidates from the same area seems to have been guided by
considerations of prestige and political affiliation rather than
actual or potential ability to make a positive contribution
to security, even though the almost automatic award of the
Eastern European seat to a member of the Soviet bloc has
been abandoned in later years. But the anomaly of the Far
East having no more adequate representation on the Council
than a single permanent seat still continues, and is aggravated
by the bitter controversy concerning the rival claims to that
seat asserted by two different Chinese Governments. Legally,
the General Assembly’s continuous disregard of the factor of
a State’s ability to help maintain peace and security and
attain the other purposes of the United Nations does not rank
as an anomaly ; the Charter does not strictly require, but
merely expresses a preference for, the observance of this
factor. But the indication of that preference is nevertheless
part of the Charter, and it seems legitimate to say that this
provision has been crased from the document by deliberate
non-observance.

Different techniques have been employed to adapt to the
conditions of the Cold War two Articles concerned with the
organization of the Secretariat. The less important of these
changes affects Article 97, which provides that the Secretary-
General shall be appointed by the General Assembly upon the
recommendation of the Security Council. By a somewhat
paradoxical inconsistency of the two voting procedures, the
recommendation of the Security Council is treated as a matter
of substance on which the Great Power veto operates, while
the appointment by the General Assembly is not listed as an
important question and does not require more than a simple
majority vote.

No fixed term of office is prescribed by the Charter. The
first Secretary-General Mr. Trygve Lie, was chosen by
unanimous resolution in the Assembly in Fcbruary 1946, the
appointment being made for five years, but it was provided
that at the end of the penod he could be reappointed for a

3
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further term of five years. By the end of the first term, Mr.
Trygve Lie had fallen out of favour with the Soviet Union,
and the Great Powers were unable to agree on either his
reappointment or the choice of another candidate. The
General Assembly resolved this deadlock by so interpreting
the Charter that, irrespective of any fixed term for which the
Secretary-General’s original appointment may have been
made, the General Assembly has power to grant a temporary
extension of his tenure of office in order to prevent an inter-
regnum.!

More important and far more controversial has been the
weakening in practice of those safeguards which were written
into Article 100 of the Charter for the purpose of protecting
the independence of the staff. By that Article the staff were
prohibited from seeking or receiving instructions from any
Government or from any other authority external to the
Organization, and were also required to refrain from any
action which might reflect on their position as international
officials responsible only to the Organization. On the other
hand, Member States undertook to respect the exclusively
international character of the responsibility of the staff, and
not to seek to influence them in the discharge of their respon-
sibilities. In recent years these rules have been exposed to
unexpectedly heavy strain by the combined effect of two
facts: firstly, the Headquarters of the United Nations is in
the United States, and secondly, the United States has been
passing through a crisis of confidence in the effectiveness of
existing safeguards against Communist subversion. As a
result, through the instrumentality of administrative arrange-
ments made by the Secretary-General, his acceptance of
interpretative rules laid down by an ad /ic Committee of
Jurists,2 and through amendment of the Staff Rules approved
by the General Assembly, the immunity of the staff from

1In this jnstance the extension was granted for a further three years.
See Assembly Resolution of 1 November 1950.
? The report of this Committee was published on 30 November 1952.
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governmental interference has been weakened considerably.
The Organization has accepted the demand of the United
States that no United Nations post shall be awarded to a
United States citizen who has not been cleared by the Federal
‘Bureau of Investigation. A number of employees of American
nationality were dismissed on the strength of the conclusion
reached by the Committee of Jurists that the United Nations
must offer no further employment to persons who were con-
victed of a criminal offence involving national disloyalty—or
who, in the course of any authorized national investigation
into espionage' or subversion, exercised their constitutional
privilege against self-incrimination. The U,N. Administrative
Tribunal has thereafter awarded compensation for wrongful
dismissal to a number of staff members whose employment had
been terminated on such grounds. In its turn the Inter-
national Court of Justice has declared in an Advisory Opinion!
that the General Assembly had no power to annul such
awards.

Meanwhile, in December 1953, the Eighth Assembly, by
approving certain amendments to the Staff Regulations,
auithorized the Secretary General to terminate the permanent
appointment of any staff member if his or her conduct indi-
cates that “ the highest standards of integrity required by
Article 101, paragraph 3, of the Charter  are not met with,
or if facts anterior to his or her appointment and relevant to
his or her suitability come to light ; facts which had they been
known at the time of the original appointment, could have
rendered the individual unsuitable ““ under the standards
established in the Charter ”. It has been rightly said® that
in the hands of a strong Secretary General these powers will
be good protection for the independence of the staff ; in the
hands of a weak one, they might be the opposite. None of
these arrangements, interpretations, and regulations (and

! Given on 13 July xgﬁ
? See Professor W. Friedmann in The Annals of the American Academy
of Political and Social Science, issue of November 1954, p. 135.
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there can be little doubt that in their combined effect they
amount to a de facto revision of the Charter) has helped to
strengthen the morale of the Secretariat or through it the
efficiency of the Organization.

Although these somewhat disturbing developments are
closely related to the location of the Organization’s Head-
quarters in United States territory, the Headquarters Agree-
ment as such is an admirable document which has gone a
ong way to substantiating the vague terms in which the
Charter has asserted the Organization’s claim to an indepen-
dent legal personality of its own. Article 104 of the Charter
merely laid down the principle that the United Nations could
enjoy on the territory of each Member State

“ such legal capacity as may be necessary for the exercise
of its functions and the fulfilment of its purposes .

The Headquarters Agreement of 26 June 1947 bears witness
to the remarkable generosity with which the United States
interpreted that phrase and welcomed the Organization
onto its own territory. The Agreement created a ‘ Head-
quarters District 7 in the borough of Manhattan, New York
State, and placed it under the control and authority of the
United Nations. The Federal, State, or local laws of the
United States are only applicable so far as they are not incon-
sistent with regulations made by the Organization. \Egcept
with the consent of the Secretary General, no United States
personnel can enter to perform any official duties in the
District, while on the other hand the American authorities
and when the Secretary General so requests. Moreover the
United States waived the right to impose any impediments
(e.g. by the refusal_of visas) upon the transit to or from the
district of persons travelling on United Nations business, and
promised not to apply its Aliens’ Regulations in any way that
might intérfere with persons who are staying on such business
in the District.
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The legal capacity of the Organization outside the Head-
quarters District is regulated by the * Convention on the
Privileges and Immunities of the United Nations” (the so-
called General Convention). Since February 1946, when it
was approved by the General Assembly, this instrument has
been ratified by more than two-thirds in number of the total
membership. Its first article recognizes without qualification
or reservation the legal personality of the United Nations and
invests it with capacity to contract, to acquire and to dispose
of property and to institute legal proceedings. Following the
assassination of Count Bernadotte in 1948, the International
Court of Justice handed down an Advisory Opinion directed
to the specific question, whether the capacity of the Organiza-
tion to litigate also covered a case where an agent of the United
Nations suffered death or injury in the performance of his
duties. The Court found that in such an event the Organiza-
tion could bring a claim against the Government whose
responsibility was involved and demand compensation for
the damage which had been caused to the United Nations, to
the victim, or to the persons entitled through him!1.

* * *

The conclusions which may be drawn from this brief survey
of developments since 1945 are fairly obvious. In many
respects the institutions created and the functions regulated
by the Charter have already been adapted to changing con-
ditiops, and in particular to the ¢onditions of Cold War.
This adaptation has been carried out partly through the
failure of Member States to implement certain provisions of
the Charter ; -partly through the conclusion by them of
bilateral or multilateral treaties which either fill up gaps in
the Charter or overlap with it ;wpartly through the redistri-
bution of functions between existing organs of the United
Nations ;-partly through the creation of subsidiary organs ;
and finally, through the interpretation of the Chirter itself,

! Advisory Opinion of 11 April 1949
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As a result, many words that appear in cold print in the text
of the Charter have no more effect than if they had never
been written into that instrument ; other passages carry a
different meaning in practice from that which the plain
meaning of the words conveys.



3 Further Change :
A Survey of Attitudes

MANY ANSWERS are possible to the twin questions concern-
ing the desirability and feasibility of revising the Charter.
Diverse and multifarious indeed are the answers currently
propounded by different groups and individuals, and perhaps
the simplest way to set them in perspective is to state the two
extreme attitudes which mark the width of the ground. ~

One extreme is the complete denial of a case for change.
The proponents of this attitude fall into two groups. First
there are those who say that it is a mistake to overestimate
the importance of international machinery. They add thateven
machinery as imperfect as that of the Charter could work well if
it were operated in the right spirit, just as machinery of far
better design would fail so long as the disunity of the Great
Powers continues. Secondly there are those who maintain
that there is nothing much wrong with the machinery of the
United Nations and that its critics are bent upon destroying
the Organization and with it all hope of enduring peace.

It is scarcely possible to overestimate the impact of this
second argument on the present chances of revising the
Charter ; for the argument is backed by the whole diplomatic
weight of the Soviet hloc, with its plain threat to frustrate all
attempted amendments through withholding the ,necessary
ratification of the Soviet Union. The Soviet attitidde to the
whole question of revision was tersely put by Mr. Vyshinsky

39
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at an early stage of the debate on revision in the Eighth
Assembly :

: “ All information indicates that the campaign for the
revision of the Charter is to be transformed into one of
true cold war in order to stimulate reactionary trends and
to use them to intensify international tension”.}

Other spokesmen of the Soviet bloc who took part in the
same debate merely echoed Mr. Vyshinsky’s views with a
varying degree of emphasis on the several elements of the
Soviet thesis. The thesis itself rests firmly on the proposition
that, in so far as the record of the United Nations is unsatis-
factory, this is the result not of the principle of Great Power
unanimity enshrined in the Charter, but of the attempts,
mainly of the United States, to circumvent that principle.
In the judgment of the Soviet leaders, all proposals for
revision, even those not specifically directed to abolition or
curtailment of the veto, are really designed to undermine or
to circumvent it, and must be resisted. So far, Soviet resistance
has been total and uncompromising. But so it also seemed in
the early stages of the San Francisco conference of 1945, when
the Soviet delegation hotly resisted certain departures from
the Dumbarton Oaks draft—and yet in the end accepted them.
Whether this experience will be repeated at any Review
Conference which may be called is quite unforeseeable. The
answer must depend on the further course of the détente
which seemed to begin in the spring of 1955. -

In contrast to those who deny the existence of any need for
change, the other extreme is a school of thought which
regards a mere association of fully sovereign States (such as
the Charter set out to create) as a wholly unsatisfactory answer
to the needs of our time. Nothing short of a super-State will
do, and the revision of the Charter must aim at transforming
the United Nations into genuine World Government.

Many such plans have been propounded, and to give a

121 September 1953.
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summary of them all would go far beyond the scope of this
study. Two of them, however, might be given more than a
passing reference, for owing to the eminence of their authors
and sponsors, they have had a considerable impact upon
public opinion.

The first project, known as ‘ Peace through Disarmament
and Charter Revision ” (1953) is the joint work of two out-
standing American lawyers, Mr. Grenville Clark and Pro-
fessor Louis B. Sohn of the Harvard Law School. They regard
disarmament as the crux of the problem of world order. The
disarmament which they propose would be universal and it
would be carried out by stages over a twelve-year period,
subject to rigid United Nations inspection. At the end of that
period all nations would stand wholly disarmed (save for
limited internal police forces) and with no armament factories
of any sort. Only the United Nations would have a sizeable
military force (a minimum of 300,000 and a maximum of
700,000 men) composed entirely of volunteers.

The Organization, which would thus have a monopoly of
armed strength in the world, should be entrusted with genuine
legislative powers, but only over matters directly related to
the prevention of war. Since these legislative powers would
operate on the whole world, no nation could be permitted to
remain outside the United Nations, or to withdraw from it.
Member States would retain their sovereignty in domestic
‘matters and generally in all spheres not directly related to the
prevention of war. Their nationals would possess United
Nations citizenship as well.

Only slightly less ambitious than this is a second prototype
solution looking ahead to genuine world government. It is
promoted by the World Movement for World Federal
Government jointly with the World Association of Parliamen-
tarians for World Government. The present form of the
project was approved at the Fourth World Parliamentary
Conference held in London in September 1954. 1t contains
a number of Interim Recommendations designed to strengthen
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the present structure of the United Nations and even these
are ambitious, for among other things they set forth universal
membership, weighted representation in the General Assem-
bly, an international police force, and a *“ World Development
Agency ”’ for economic planning on an immense scale.
These Interim Recommendations, however, serve only to
prepare the ground for the transformation of the United
Nations into a full World Federation. Unlike the Clark-Sohn
proposals, the Federalist scheme does not insist upon the
compulsory membership of all States, but merely gives them
an option to join. The powers of the World Legislature
(which is to take the place of the present General ‘Assembly)
are defined on lines similar to those of the Clark-Sohn
proposals.  Another common feature is the compulsory
reference of all legal disputes to the International Court of
Justice and the creation of a “ World Equity Tribunal ” to
mediate in political disputes. Disarmament and the setting
up of a United Nations Police Force are important features
of the Federalist plan also, but for the time being these plans
are rather vaguely drawn.

The proposals on citizenship are, as in the Clark-Sohn
proposals, based on the principle that every national of a
Member State must also be a citizen of the United Nations.
But while in the Clark-Sohn proposals this principle would give
United Nations citizenship to every individual in the world, in
the Federalist proposals it would have no application to the
nationals of States which have not exercised their option to join.

The resulting gap is filled, to some extent, by a specific
proposal in the Federalist project whereby all colonies and
protectorates (and not only “ trust territories ” which are at
present a rather limited category) would come under the
jurisdiction of the U.N. Trusteeship Council.

* * *

Betwee the two extremes of status qguo and World Govern-
ment stand certain proposals which would not change the
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character of the United Nations as an association (as distinct
from an integration) of independent States, but would alter
certain * fundamental ” features of the present set-up. The
focus, primarily, is upon the position of the Big Five, and in
particular the power vested in each of them to frustraté the
will of the majority. In 1945 this power was conferred in the
name of diplomatic realism, the argument then being that
the United Nations could work on the assumption of con-
tinued co- operation between the Great Powers.

But experience has shown that the co-operation of the Big
Five cannot be secured through the device of thrusting upon
them a requlrement of unanimity ; and conversely, that their
lack of unanimity will not necessarlly bring about the collapse
of the Organization, not even at a time of exceptional strain
such as was created by the Korean war. In the light
of this experience the time is ripe, it is argued, to abolish
—or at least to curtail seriously—the operation of the
veto.

The “ fundamental ”” reformers further declare that the
time has come for a radical reform of the manner in which
the immunity of domestic jurisdiction from intervention by
the United Nations is at present guaranteed.! They say that
the present confines of that immunity have been shown to
be far too wide. They tend to disable the United Nations from
asserting an indisputable jurisdiction in cases which, by the
strict standards of public law, may have to be classified merely
as civil wars or rebellions, though they may involve a real
danger to international peace. Similarly, the same widely
drawn prohibition of intervention in domestic affairs puts too
heavy a brake on one of the noblest functions of the Organi-
zation : its tasks as guardian and promoter of respect for the
human rights of individuals and for the right of peoples to
!By Article 2 (7) the United Nations must not intervene in matters
which are essentially within the domestic jurisdiction of any State ” and
Members need not submit such matters to settlement under the aegis of

the United Nations. The field of * domestic jurisdiction * is not, however,
inviolate in case of collective action against an aggressor.

«
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self-determination. Governments which systematically dis-
regard the rights of their own people are not likely to respect
the rights of other Governments and other peoples. The
historical evidence suggests clearly that there is a close connec-
tion between domestic oppression and external aggression.
That being so there is a strong case for narrowing the limits
of domestic jurisdiction in order to widen the scope of collec-
tive security.

Moreover it may be argued with considerable force that the
Charter ought to re-define not only the borderlines of domestic
jurisdiction, but also some of the attributes of territorial
sovereignty. The exceedingly hard-fought debates on dis-
armament have shown that, particularly in the field of atomic
weapons, no effective control is conceivable without taking
into international ownership and under international manage-
ment mines, mills, dumps, refineries, research laboratories,
and manufacturing plants concerned with the extraction,
storage and processing of the source materials, fuels and
products connected with the production and use of atgmic
energy.

The Charter has already created machinery for the inter-
national administration and supervision of certain ferritories
(““ Trust Territories ’), but has rigidly excluded from the
operation of this system “ territories which have become Mem-
bers of the United Nations ”, i.e. have attained sovereign
status. It has been suggested that this restriction should be
removed and the system of trusteeship regulated by the
Charter be made applicable not only to the administration of
territories, but also to the international control of certain
materials, services and technological processes which require
to be placed under such control in the interests of international
security,!

Clearly distinct from the attitude of those who thus advocate

1 See Prefessor Paul de la Pradelle in Appendix 4,(}:..65 of the Report of

m

the Committee on the Review of the Charter of the ted Nations to the
Edinburgh Conference of the International Law Association, 1954.
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a fundamental revision of the Charter is the position of a
number of eminent experts who would, for the time being,
confine the formal amendment of the Charter to minor textual
changes, which would express more adequately what the
draftsmen of the Charter failed to express without ambiguity
or inconsistency. Some of these proposals go further and seek
to ratify by formal amendment of the Charter those changes,
or some of them, which have already occurred de facto in the
course of the past ten years.!

From this last attitude it is important to distinguish the
position of those who would not be content merely with the
de facto revision which has been attained so far, but hope to
make Turther progress through interpretation and usage.
There are many possible variants of this position ; some would
involve the formal ratification of changes from time to time,
others would dispense with formal amendments altogether
and rely solely on the effects of general acquiescence in what-
ever revisions may be adopted in the practice of the United
Nations.

It is a somewhat unprofitable mental exercise to try and
guess which attitude or which combination of them is likely
to prevail at the Review Conference—if, indeed, such a
Conference is held.

It may be predicted with tolerable certainty that, of the
two extremes, the federal solutions have no chance of being
adopted at such a conference, even though in the long run
the transformation of the United Nations into genuine World
Government may prove to be inevitable. It would be rash to
rule out with an equal degree of conviction the victory of the
other extreme. Soviet intransigence cannot prevent the
holding of a Review Conference, but it can altogether wreck
any prospect of results.

As regards the “ fundamental ” revision of the Charter,
e.g. by the abolition of the veto or the restriction of domestic

! For fuller details see International Law Assocmnon, Report, 0p. cxt;
particularly Appendix 5 by Dr. B. Cheng and Mr. L. C. G
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jurisdiction : this seems a remote possibility at the present
initial stage of the détente between East and West. On the
other hand, it may easily happen that Charter revision will
prove to be a useful bargaining counter in the high-level
negotlatlons scckmg to reduce general tension. If so, the
negotiations might well yield agreement in a number of
technical or drafting amendments, and even on the thorny
problem of how the procedure for the admission of new
Members should be made more serviceable. This last subject
is typical of those which admit of a satisfactory readjustment
of the present rules without formal amendment. No revision
of the Charter would be necessary, but only an agreement
between the Great Powers to exempt applications for member-
ship from the operation of the veto.

Apart from the Soviet bloc which has (so far, at any rate)
opposed the revision of the Charter in any shape or form,
none of the Great Powers and no grouping of the smaller ones
has committed itself to any particular line of approach.
About the deliberate character of this reserve there can be
no doubt. When, at the Eighth General Assembly (1953) it
was suggested that Member States might greatly assist the
deliberations of the Tenth Assembly (which will have to
decide on calling a Review Conference) by submitting * pre-
liminary views > on the subject of revision, this idea met with
overwhelming opposition. The debates! made it quite clear
that, in the view of the majority, it was hetter to wait and see
whether the general atmosphere changed for the better
between 1953 and 1955, and formulate views in the light of
any change. Similarly, the majority was in no mood to accept
an alternative proposal, which would have established a
technical advisory committee of 15 Member States to assist
the Secretary General of the United Nations in carrymg out
the preparatory work necessary for a possible revision of the
Charter,  Although under this proposal the veto and other

! The debates topk place during the autumn of 1953 in the VIth (Legal)
Committee and in Plenary Sessions of the Genéral Assembly.



Further Change: A Survey of Attitudes 47

questions of high-grade political delicacy would have been
excluded from that list of subjects on which Member States
were to be invited to state preliminary views, even this mild
attempt to pin them down in advance of the Review Con-
ference was doomed to complete failure. In the event, the
long and acrimonious debate in the Eighth Assembly yielded
no more than agreement on the special documentation to be
prepared by the Secretariat.! This documentation includes
a systematic compilation of all those documents of the San
Francisco Conference which have not as yet been published ;
a complete index of the San Francisco documentation ; and
(a most useful project) an appropriately indexed repertory
of the practice over the past ten years of the various organs
of the United Nations.

Besides the preparatory work of the U.N. Secretariat,
Governmental and non-governmental organizations directly
or indirectly concerned with the future of the United Nations
have in many countries launched research projects of their
own.? Some of these projects cover the full range of the
substantive and textual problems of the Charter. Within the
narrow compass of the present study no attempt can be made
to survey so wide a ground, many sections of which are of no
particular interest except to the specialist.

The problems which are directly relevant to the revision
of the Charter and are both vital and topical are relatively
small in number. It has seemed to us that they can be
conveniently grouped under three principles of organization
(universality, equality and efficiency) all of which are, in one
way or another, controversial in the case of the United
Nations. oo
.= 1See U.N. Document A/Resolution/133(VIII) for the full text. -

2 A most valuable collection of documents and short monographs (to
which the present authors are much indebted) has been prepared by the

Staff of the Sub-Committee on the United Nations Charter of the U.S.

Senate Committee on Foreign Relations. “
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THERE ARE two broad approaches to the problem of recruit-
ing members for an association of sovereign States. One
starts from the premise that the strength of any such organiza-
tion depends on its including the greatest possible number of
States ; the fewer the States outside it, the greater will be the
number of the members pledged to carry out its discipline
and to perform the duties which it imposes. This doctrine
tends towards unjversal membership, i.e. the adherence
to the organization of all such communities as will pass the
tests of independent statehood. In its milder form, the
¢ principle of universality > (as it is usually called) will not
go beyond giving all States an option to join ; but a somewhat
extreme variant would leave them no freedom to contract
out, and make membership compulsory for all States.
* The second approach is from a different premise. Its
advocates maintain that, as a rule, the strength of a public
international organization depends not on its including the
greatest possible number of States, but on its including the
greatest possible number of * like-minded ” States, such as
can be trusted to work together harmoniously and therefore
efficiently. Organizations based on this method of recruitment
are usually said to have adopted the * principle of selectivity .
It is clearly impossible to choose between the two rival
principjes on their theoretical merits alone. =~ The choice
must depend on the function of the particular organization
for which the choice must be made in practice. Where the

48
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function obviously makes efficiency dependent on universal
membership, selectivity has little to commend it. The world
would be ill served by a postal union which did not guarantee
that letters reached their place of destination regardless of the
historical record, political colour, and social system of the
State where that placc may be situated ; and by and large the
same considerations would apply to most organizations of a
technical (or, as they are sometimes misleadingly called,
‘ non-political ”*) type.

These considerations, however, ccase to be dominant once
it is sought to apply them to an organization which shoulders
responsibilities of a mainly political nature ; and what could
be more so than the task of safeguarding world peace and
security—by collective sanctions if need be? At the birth of
the League of Nations, and again at the birth of the United
Nations, the question whether the principle of universality
could be usefully adopted was considered at length and with
every care. In each case the question received a negative
answer from the majority.

The arguments and counter-arguments of 1920, belonging
as they do to a closed chapter of history, nced not, with one
exception, be reproduced here. The exception concerns one
of the main arguments which the Argentine delegation put
forward in support of universal membership :

“ The non-admission of a number of States might lead
to dangerous antagonisms, be the cause of the formation
of a league of States outside the League in rivalry to it,
and lead to constant anxiety for the peace of the world ”’.

Between the wars this danger did not quite materialize ;
what did lead to portentous antagonisms and rival alliances
was not the refusal of membership to any State, but the with-
drawal from the League of such aggressive malcontents as
Japan, Fascist Italy, and Nazi Germany. The warning is
ruch timelier today when States which have beef refused
admission to the United Nations are taking their seats as full

4
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Members of rival military alliances, such as NATO and the
Soviet-led organization of the recent (May 1955) Warsaw
Pact.

In the case of the United Nations, the rejection of univer-
sality took place in two stages. In the Dumbarton Oaks
proposals the chapter headed  Membership ”* consisted of
a single brief paragraph :—

‘1. Membership of the Organization should be open
to all peace-loving States .

Subject to a liberal interpretation of ‘ peace-loving ”, the
above text, if read in isolation, seemed to lean in the direction
of universality. But, of course, the text was not to be read in
isolation ; it had to be read in conjunction with another rule
(Chapter V, Section B, 2) which empowered the General
Assembly to admit new Members to the Organization upon
recommendation of the Security Council. The two rules,
read together, were tantamount to adopting a principle of
selectivity which, even at first glance, was more severe than
that which the League had adopted. In the League it was
sufficient for a candidate to pass muster in the Assembly ; in
the United Nations the Security Council in addition had to
confer its approval. It is important to note that at this stage
of the preparations the long shadow of the veto had not as
yet fallen on the procedure of admissions ; the voting procedure
in the_Security Council was still unsettled and so remained
until the Yalta Conference of February 1945.

At the San Francisco conference, in the teeth of the spon-
soring Powers’ obwvious resolve to see the principle of seléc-
tivity prevail, a group of Latin-American States reopened
the battle for universal membership. Their proposals ranged
from the extreme demand that the membership of all national
communities should be obligatory (without any nation having
an optiot not to join or to withdraw) to compromise solutions,
such as would bar from membership the Axis States and those
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whose regimes had been established with the help of Axis
forces—an unmistakable pointer to Franco Spain. From the
outset this was a losing battle. Even France, the only Great
Power which had not been represented at Dumbarton Oaks,
and which, by tradition, had no definite leanings towards a
restrictive regulation of membership, insisted on conditions
which would

¢ ensure a community of political principles and an ideal
shared in common among those who are already Members
and any new Members of the Organization ”

Some went even further and wanted admission limited to
States which had already proved their respectability not only
by behaviour, but also by the adoption of certain institutions.
The majority at San Francisco firmly refused to implement,
at any rate for the time being, the principle of universality in
any shape or form ; the only concession it was prepared to
make was to recognize universality as ‘‘an ideal toward
which it was proper to aim

The result of these debates is a group of four Articles
(Articles 3-6) in the present text of the Charter. The first of
these defines the original membership of the United Nations ;
this comprises the 51 States which became * founder Mem-
bers.” (as it were) by reason of havmg part1c1pated at the
San Francisco conference or (as in the case of Poland) by
having previously signed the Declaration by United Nations
of 1 January 1942. The next Article regulates the recognition
of additional Members. The remaining two Articles deal with
disciplinary measures against Member States (suspension and
expulsion) and the procedure to be followed in such cases.
No such proceedings have ever been taken and, accordingly,
there is no material on which the Review Conference could
find that the relevant two Articles of the Charter have in
practice proved to be inadequate. By its nature, the Article
defining the original Members was incapable of giving rise to
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practical difficulties. The only Article in this group of four
which is shown to be obnoxious by the historical record, and
not only by arguments a priori, is the one which regulates the
admission of new Members. The observations which follow
will be concerned mainly, though not exclusively, with this
Article.

The text is relatively simple :—

“Article 4. (1) Membership in the United Nations is
open to all other peace-loving States which accept the
l.obligations contained in the present Charter and, in the
judgment of the Organization, are able and willing to
carry out thesc obligations.

(2) The admission of any such State to Membership
sin the United Nations will be effected by a decision of
the General Assembly upon the recommendation of the
Security Council.”

Thus, there are five objective qualifications for Membership :
statehood ; * peace-lovingness ” ; acceptance of the obliga-
tions contained in the Charter ; ability to carry out these
obligations ; and, finally, willingness to carry them out.

In border-line cases these qualifications—or at least some of
them, such as statechood and ‘‘ peace-lovingness ”—may
obviously cause genuine difficulties of interpretation. These,
however, could assume first-rate importance only if applica-
tions were adjudicated upon by an impartial tribunal. In
the United Nations, they are adjudicated upon by two organs
which are, in composition and function, political : first, by the
Security Council and, thereafter, by the General Assembly.
Both of these organs decide by majority votes, but in the
Security Council the majority, however massive it may be,
can always be stultified by a single negative vote coming from
a Great Power. In this situation, it is a matter of secondary
importance whether a given application for Membership does
or does not satisfy the five substantive requirements laid down
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in the above text ; for practical purposes, the decisive test
will be whether the candidate is or is not acceptable to all the
Great Powers at the moment when the application arises for
decision. The answer will depend, in each case, on the state
of the wider diplomatic game. Needless to say, an unwelcome
application need not be blocked by an outright veto ; it is
equally effective to prevent the casting of seven affirmative
votes in the Security Council. This latter method is not
open to the Soviet Union, as it cannot hope to influence
that number of votes. Hence its monotonous resort to the
veto.

What are the net results so far? Since October 1945, when
the Organization came into being with 51 original Members,
only nine States have been admitted ;! a glance at the list
will show that, although some of these are strategically
important, none of them could (at the time of admission) be
said to make a great difference to the relative strength of the
rival protagonists, within the United Nations or outside it.

There have been 21 more applications for admission, all
of them unsuccessful ; but some more spectacularly so than
others. The 14 candidates? supported by the Western
Powers have secured seven or more affirmative votes in the
Security Council ; only the Soviet veto stood between these
States and Membership. The remaining seven candidates,?
all of them Soviet-sponsored, simply failed to receive the

equisite minimum of seven votes ; no veto was necessary to
lock their success. Two candidates in this group (North
orea and the Republic of Vietnam) have not even passed
the preliminary hurdle of having their applications referred
by the Security Council to its appropriate investigating
committee.

! Afghanistan, Iceland, Sweden, Thailand, Pakistan, Yemen, Burma,
Israel, Indonesia.

% Jordan, Portugal, Ireland, Italy, Austria, Finland, Ceylon, Republic
of Korea, Nepal, %jbya, Japan, Vietnam, Cambodia, Laos.

3 Albania, Mongolian People’s Republic, Hungary, Roumani, Bulgaria,
Democratic People’s Republic of Korea, Democratic Republic of Vietnam,
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The process which has led to this plainly unsatisfactory
result started almost immediately after the United Nations
was established. Within a few months, applications for
Membership were received from eight countries: Albania,
the Mongolian People’s Republic, Jordan, Afghanistan,
Ireland, Portugal, Iceland, and Sweden. The United States
proposed that the Security Council recommend the admission
of all eight applicants, “ to accelerate advanccmcnt of the
universality of Membership . This was, in eflect, a “ package
proyosal ”, such as the Soviet Umon has put forward time and
again since the autumn of 1947. However, in 1946 the Soviet
delegation set its face firmly against the admission of any
number of States en bloc ; it insisted upon a consideration of
each application individually. The result was the admission
of Afghanistan, Iceland, and Sweden ; a Soviet veto against
Ireland, Jordan, and Portugal ; and the failure of Albania
and Mongolia to secure the required minimum of seven
votes in the Security Council.

This precedent set the pattern for the future, save that
henceforth it fell to the Soviet Union to propose admission
en bloc, and to the Western Powers to demur. The first Soviet
“ package proposal > came after the coming into force of the
Peace Treaties with Italy, Finland, Hungary, Roumania, and
Bulgaria in September 1947 ; the Soviet contention being
that the United Nations must either admit all these ex-enemy
States, or none of them. True to pattern, Italy and Finland
were blocked by Soviet veto, and the three East European
“ People’s Democracies > failed to secure the required
minimum of votes. In 1949 the Soviet Union repeated its
proposal ; by then it covered, in addition to the five ex-enemy
States, eight others. In 1952, with the addition of one more
controversial applicant, the list attained its peak of 14 coun-
tries, at which it still stands today.! Invariably, the majority
of the Council led by the Western Powers has rejected these

lAlba.mat, Outer Mongolia, Jordan, Ireland, Portugal, Hungary, Italy,
Austria, Roumania, Bulgaria, Finland, Ceylon, Nepal, Libya.



“ Universality 55

bargains, claiming that they were contrary to the letter and
spirit of the Charter.

An early opportunity was taken to test the legal validity of
this argument. In November 1947 the General Assembly
requested the International Court of Justice for an advisory
opinion directed to the question whether a member of the
Security Council voting on an application for Membership was

“ juridically entitled to make its consent to the admission
dependent on conditions not expressly provided by
(Article 4). In particular, can such a Member, while it
recognizes the conditions set forth in that provision to be
fulfilled by the State concerned, subject its affirmative
vote to the additional condition that other States be
admitted to Membership in the United Nations together
with that State? ”

The Court rendered its advisory opinion in May 1948, by a
majority of g : 6. The majority view was that once a Member
of the Security Council considered (as the Soviet Union had
done in the cases of Italy and Finland) that an applicant, on
its own merits, met the requirements of the Charter, it was
wrong to subject the vote on admission of that applicant to
the additional condition that other States should also be
admitted. In the last analysis this opinion did not amount to
more than saying that, had the Soviet Union simply vetoed
the applications of Italy and Finland, without assigning
reasons, this would have been legally unassailable ; the
violation of the Charter consisted in the Soviet Union giving
reasons which were legally bad. This, precisely, was the point
where the six dissenting judges parted ways with the majority :
in their view a Member of the Security Council was, or should
be, free to be frank about the reasons for its vote, otherwise
the proceedings would be open to the charge of hypocrisy.
That the Soviet Union readily accepted the view of the dis-
senting judges was only to be expected and it*® may be
fairly said that the reference of this issue to the Court
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has proved to be a wholly ineffective way of solving the
deadlock.

Equally ineffective has been the series of attempts to argue
that the admission of Members is outside the orbit of the veto.
One way or another, all these arguments relied on the absence
of any reference to the admission of new Members in that
Statement concerning the field in which the veto applied
which the Great Powers had made in answer to a questionnaire
presented to them at the San Francisco Conference.! Thus,
as far back as 1946, the Australian delegate in the Security
Council maintained that the initiative for the admission of
new Members rested with the General Assembly and the
Security Council’s recommendation must be confined to
whatever questions of security might be involved in any
particular application ; this view, however, did not commend
itself either to the Council or to the General Assembly.
Later a group of States, mainly Central American, urged the
General Assembly to consider an application as having
received a favourable recommendation if approved by any
seven Members of the Security Council. An interesting
variant of this argument came from Argentina : since Article 4
of the Charter left the final verdict on admissions to the
General Assembly without expressly stipulating a favourable
recommendation from the Security Council, the Assembly was
just as free to admit a candidate who had found no favour with
the Council, as it was free to reject one whom the Council
had positively recommended. Yet another proposal, of
Peruvian origin, would have so interpreted the Charter that
if 'seven Members of the Security Council, including the
permanent Members, had ever recognized by word or act that
an applicant fulfilled the qualifications for Membership, such
word or act amounted to *“a recommendation which no
subsequent veto was able to defeat .

In 1950 the General Assembly sought another advisory
opinion of the Court, this time on the validity of the conten-

! As to which, see infra, pp. 77 et seq., also p. 89.
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tion which underlies all the above proposals. It asked, in
effect, whether the General Assembly had power to admit a
candidate for whose admission the Security Council had made
no positive recommendation. By a vote of 12: 2, the Court
gave a negative answer. ~On the more deeply controversial
question whether Membership was within the orbit of the
veto, the Court refused to pass, apart from saying that
“ nowhere has the Gencral Assembly received the power to
change to the point of reversing the meaning of a vote of the
Security Council ”. For this evasive treatment of the funda-
mental controversy the blame cannot, in fairness, be laid at
the door of the Court. The question put by the Assembly was
formulated in a manner which amounted to assuming that the
veto did validly operate, and the Court was clearly entitled
to regard further scrutiny of that assumption as lying outside
its terms of reference.

In 1951 a group of Central American States tried to make
the General Assembly and the Court grasp the nettle by
proposing a request for a further advisory opinion, directed
to the precise question whether or not an application for
Membership could be vetoed at all. It is significant of the
majority’s disinclination to provoke an answer from the
Court that the request for such a further advisory opinion
has never reached the stage of a vote in the General Assembly.

A similar reluctance to crack open the hard core of the
controversy has characterized the proceedings of a special
committee of 19 States that the General Assembly established
in December 1952. Its function was to examine all the pro-
posals which had so far been directed to resolving the deadlock
by “ interpretation ” of the relevant provisions of the Charter.
The committee considered these proposals, gave a compre-
hensive account of them in its report, but submitted no
recommendation to the General Assembly. It would be an
exaggeration to say that the United Nations has been afforded
either comfort or assistance in the shape of the cofnmittee’s
main finding, that
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¢ generally speaking, the proposals and suggestions . .

envisaged the solution of the problem along the line of

interpretation of the Charter based on the views that
. (the veto) did not apply to the admission of new

Members and that . . . it was for the Council to make
ecommendations, but for the General Assembly to
decide. The discussion . . . made it apparent, however,

that such an approach was not generally acceptable, prin-
cipally on the grounds that the unanimity rule in the
Security Council applied to the admission of new Mem-
bers and that the provisions of Article 4 did not allow
the General Assembly to admit new Members in the
absence of a favourable recommendation by the Council”.

If the view that the veto did not apply had been * gener-
ally acceptable >’ at any relevant time, the veto would not
have been used and the deadlock would not have arisen.

Time and again since 1947 attempts have been made to
find a political, as distinct from a legal, solution for the
problem. Exhortations to this effect addressed to the Security
Council as a body have led to the same negative results as
appeals to the permanent Members as a group. As a rule,
the ¢ political solution >’ was envisaged in the form of a more
for less comprehensive package deal ; but the permanent
Members, except the Soviet Union, have consistently declined
to negotiate any such bargain. In October 1953, the General
Assembly set up a small Committee of Good Offices “ with
the object of exploring the possibilities of reaching an under-
standing . It has been stated authoritatively that this
Committee ‘‘ has held a number of meetings and has been
engaged in investigating ways in which the task entrusted to
it by the General Assembly might be carried out ”* ;! but the
rest, alas, is silence.

* * *

The ptesent situation is plainly unsatisfactory. If there is
! Report of the Secretary-General, 1954, p- 7.
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one inescapable lesson to be learnt from the unhappy history
of the League of Nations, it is the imperative need for a world
organization always to include all the major Powers. * Major >’
does not, in this context, refer solely or even primarily to
military resources, but rather to size of population and, in
particular, of over-population. The effectiveness of a world
organization will be measured not only in terms of the
resources which support it, but also of the economic and social
problems with which, sooner or later, it will be called upon to
cope. A glance at the list of countries whose membership has
so far been blocked will reveal a disquieting number of coun-
tries with pressing political and economic problems: Italy,
Japan, the two Korean Republics, and the two Vietnamese
Republics are obvious cases in point. No application has as
yet been made by either of the two German Republics, but the
time when one or both of them will do so is rapidly approaching.
Applications can always be staved off ; but a purely negative
solution of the problem of membership can never turn the
United Nations from a nominal into a real world organization.
Whether, in order to remedy this situation, it is necessary
to alter the Charter is a more than usually controversial
question. Clearly, if that document had been differently
formulated, the proportions of the present evil would also be
different. .For instance, if the veto did not apply to member-
ship, the list of unsuccessful applications would comprise no
more than seven countries instead of 21 ;-and if the General
Assembly had been left in sole charge of admissions (such was
the case in the League), it may well be that the list would be even
shorter. On the other hand, the provisions of the Charter asthey
nowstand have never been given a fair chance ; had they been
operated not in conditions of a cold war, but in an atmo-
sphere of harmony among the Great Powers, the Organiza-
tion might have achieved more universality by now and held in
abeyance only those applications which involve genuine doubts
as to the independent statehood of the countries conc®rned.
However that may be, most if not all proposals for the
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revision of the Charter envisage alteration of the Articles
regulating membership. The radical reformers who believe
in the desirability and also the possibility of immediate
progress towards  world government” postulate universal
membership for the United Nations. In its more extreme form,
the demand is for the membership of “ all nations which now
exist as independent States and any nation which may hecome
an independent State in the future *’, whether or not any such
State wishes to become a Member ; milder versions would
merely admit all States as a matter of right subject to their
accepting the terms of the Charter.

At the peak of the cold war it looked as though the adherents
of selectivity might also evolve their own extreme stand. The
most influential exponent of this movement was Mr. Herbert
Hoover, former President of the United States, who, in a
much publicized pronouncement made in 1950, went on
record with the view that

¢ the United Nations should be re-organized without the
Communist nations in it. If that is impractical, then a
definite New United Front should be organized of those
peoples who disavow Communism, who stand for morals
and religion, and who love freedom. This is specifically
not a proposed extension of a military alliance or any
colour of it . . . It is a proposal to redeem the concept
of the United Nations to the high purpose for which it
was created. . . .”

Almost exactly five years later, Mr. Hoover had occasion to

testify before the Senate Foreign Relations Committee on the

general problem of revising the Charter and emphatically

withdrew his previous counsel that either the Russians or the

free world should * retire ” from the United Nations. Such

a course, he said, was not feasible in a dangerous world.?
That would seem to leave the choice at the Review Con-
! New York Times, Continental Edition, 22 April 1955, p. 1.
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ference between two schools of thought: the universalists,
and those who wish merely to mitigate the rigours of the
Charter’s present selective procedure. Many proposals have
already been made by the adherents of this second school
and more, no doubt, will be forthcoming. These proposals
fall almost naturally into four categories. -

Firstly, it can be and has been suggested that of the five
substantive conditions laid down in the present text of
Article 4 only two are essential : statehood, and the acceptance
of the obligations of the Charter. The remaining three con-
ditions (peace-lovingness, ability to carry out the obligations
of Membership, and willingness to do so) would always be
open to controversial interpretation and, consequently, do
more harm than good. All or some of these conditions, it is
argued, should therefore be dropped. This solution would
have the advantage of clearing the atmospherc in future
debates on admissions of open attacks on the historical record
and present political system of the candidate, and of counter-
attacks on the critics ; and yet the doors would not be thrown
open to undesirable candidates because a competent organ
or organs of the United Nations would still be free to reject
an application, albeit they would have to do so without
assigning specific reasons.

Secondly, there are proposals which would establish a type
of *“ associate membership ”’, while leaving intact the present
requirements for full Membership. These proposals are put
forward either for the benefit of countries which by traditional
policy or by treaty are precluded from assuming the full
burden of membership, notably in the matter of military
sapctions ; or for the benefit of applicants barred by the veto
who might, in suitable cases, be seated jn the General Assembly
but not in other organs. The first variety of associate mem-
bership would, if adopted, have the effect of enabling e.g.
Switzerland to join ; whether the second variety would appeal
to any Government jealous of its international psestige is
open to considerable doubt.



62 The Changing Charter

Thirdly, there are those proposals which would leave
unaltered the present substantive conditions of membership,
‘but give the Security Council no say in the admission of new
Members. Supporters of this radical change of the present
procedure can justly point to the precedent of the. League,
its success in recruiting a more universal Membership (save
for the tragic aloofness of the United States), and its good
record in keeping the procedure of admission reasonably free
from acrimony and recrimination. It is, however, difficult
to see how the Soviet Union could be persuaded to accept
such an amendment which (unless the general conflict
between East and West yielded to a system of well regulated
co-existence) would be calculated to let in the protégés of the
Western Powers, while keeping out the candidates of the
Soviet bloc.

Fourthly and finally, it has been urged in many quarters
that the procedure of admission must be freed from the
operation of the Great Power veto. To give effect to this
proposal would require no amendment of the Charter, but
only an agreement between the Great Powers henceforth to
treat motions concerning the admission of new Members as
procedural matters which can be decided by any seven
affirmative votes. Such an agreement could be made for a
trial period to begin with ; and simply because, in such a
form, agreement would not involve the final surrender by the
Soviet Union of an acquired right, the easiest way out of the
present urgent difficulties may well lie in this direction.
Although the framing of such a limited agreement between
the permanent Members of the Security Council would not
be the function of a Review Conference, the precedent of
San Francisco suggests that the Conference would at least
provide the natural occasion and framework for negotiating
the proposed re-definition of the field in which the veto can
properly operate.

L]



5 ““ Equality”

IN THE wWORDs of Article 2 of the Charter ‘ the Organi-
zation is based on the principle of the sovereign equality of
all its Members ”’. But to the man in the street the principle
thus stated makes no sense ; a fleeting glance at any school
atlas will remind him that Members of the United Nations
are anything but equal in territory, population, economic
resources, and any other factor by which one can measure
the power and influence of a State. In effect, the principle
of equality as proclaimed in the Charter will have no tangible
meaning for anybody except the student of political theory
and international law. To him, the formula will convey no
more and no less than that all States are equal before the
law : the violation of the rights of the smallest State must be
taken as seriously as the violation of the rights of the mightiest.
From this equality before the law it follows that, in deciding
on disputes between Members, the Organization must act
impartially, unmoved by considerations of power. Another
thing which follows is that each Member is entitled to
immunity from interference with those affairs which are
essentially its own concern.

An association of States based on the sovereign equality of
its Members need not necessarily treat them as equals for all
purposes. In the League of Nations the Great Powers were,
in_the Orwellian phrase, “ more equal than others ” in that
they had permanent seats on the Council. Again, Members
mride unequal contributions to the League’s budget, due
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account being taken of their financial resources ; also, in the
recruitment of staff for the Secretariat, great care was taken
that each Member State should have a fair share of posts—not
an equal share. But on the cardinal issue of voting power,
there was complete equality : all substantive decisions in the
Assembly and the Council had to be unanimous. To put it
diflerently, in the League each Member State had a right of
veto, in Council and Assembly alike.

This is not so in the United Nations. Here the discrimina-
tion in favour of the Big Five is more marked—or at least
appears to be. They, and they alone, have permanent scats
in the Security Council and (by operation of a somewhat
tortuous formula) also in the Trusteeship Council. They alone
have a veto ; but it operates only in the Security Council.
They alone, and each of them, by withholding ratification,
are able to frustrate a constitutional amendment adopted and
ratified by the majority of the membership at large ; in the
League, they shared this right with the non-permanent
Members of the Council. Apart from these privileges enjoyed
by the Big Five (and apart from the ““ weighted ** participation
of Members in financing the budget and filling vacancies in the
Secretariat—not real privileges at all), equality reigns
supreme in the United Nations. It is, on the face of it,
an equality more democratic than that which prevailed in
the League. The anomaly of each Member, large and small
alike, having a virtual veto has been abolished. All organs
of the United Nations decide by majority vote ; and only in
the Security Council can the will of the majority be frustrated
by the solitary opposition of a Great Power.

In 1945 this “ democratization > of equality was hailed as
a triumph and extolled as a remarkable progress from the
constitutional ideas of the League. In the General Assembly,
we were told, a real “ town meeting of the world >’ had been
created. In it each Member State had one vote and none had
a veto.* No resolution, however important, required more
than a majority of votes. That is to say, a simple majority
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was prescribed for questions not classified as important ; a
“ qualified ” majority of two-thirds of those present and
voting for important questions ;! and a two-thirds majority
of all Members of the Organization for amending the Charter.
No State, however powerful, was entitled to more than a
maximum of five principal representatives—the same number
that even the smallest State was allowed to send.

The pride and elation with which the democratic constitu-
tion of the General Assembly was greeted and expounded in
the early days of the Charter has by now given way to second
thoughts in many quarters. In most countries the main
concern of public opinion is still with the veto in the Security
Council, and the problem of voting in the General Assembly
has received relatively little attention. With the approach
of the Tenth Assembly, and potentially of a Review Con-
ference, the somewhat paradoxical problems posed by the
principle of *“ one State—one vote ” in the General Assembly
have begun to move into focus.

The chief problem is simply stated : can the United Nations
afford to run the risk of the system of ““one State—one
vote 7’ degencrating into a system of power without respon-
sibility? It is equally simple to demonstrate that, on the
relevant statistical facts,? the risk is a genuine one.

In the General Assembly there are seated representatives
of 60 Member States. Of these only nine States have a
population of 40 million or more. Not less than 26 States
have a populatidn of five million or under ; four of these have

1As defined by Article 18, the following are important questions:
recommendations regarding the maintenance of peace and security ;
elections to the three Councils ; the admission, suspension, and expulsion
of Members ; questions relating to the operation of the trusteeship system ;
and budgetary questions.

By a simple majority of the Members present and voting the General
Assembly can create additional categories of *important” questions,
This power has not so far been used.

% The statistical facts here reproduced are taken from Staff Study No. 4,
published under the auspices of the U.S. Senatc Sub-Committee on the
U.N. Charter, Washington, 1954.
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a population of less than one million. On the other hand,
three countries (China, India, and the Soviet Union) contain
more than half the total population of the United Nations.
With regard to territory similar inequalities exist ; suffice it
to point out that the total area of the U.S.S.R. is more than
1,000 times the area of El Salvador. As for economic resources,
in the year 1953, when the gross national product of the
United  States was estimated at $363 billion, that of the
U.S.S.R. at $100-billion, and that of the United. Kingdom
at $45 billion, there were six Member States with a gross
national product of less than $200 million.

It is not necessary to take all these inequalities into con-
sideration in order to show how inequitably the equality of
votes might work out in practice ; it will be quite sufficient to
relate voting strength to population. There are seated in the
General Assembly 31_States which represent only a little over
5 per cent. of the population of all Members ; but their com-
bined votes also represent an absolute majority. Of these g1
countries, 21 are so small that in the aggregate they represent
only about 2.3 per cent. of the U.N. population ; and yet their
combined votes could prevent a positive decision on any of
those numerous issues for which the Charter stipulates a
two-thirds majority. Conversely, 40_of the smallest nations
with a combined population representing only about 11 _per
cent. of the grand total could, if they were so minded, muster
a two-thirds majority of votes on any issue.

The operative words are “if they were so minded ”. It
may be, and no doubt will be, argued with considerable force
that the danger of the small States banding together and
holding to ransom their larger partners in the United Nations
is purely hypothetical, and that in the light of the voting record
so far the probability of any such thing happening is infini-
tesimally small. This may be true though it happened on
one occasxon that the Latin American bloc and the Arab
League, with the aid of some supporting votes, succeeded in
defeating the combined votes of all European Members, the
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United States, China, and three of the British Dominions.
The motion then was for the adoption of Spanish as one of the
working languages of the United Nations, and it was carried
by 32 votes to 20, with five abstentions.! It would be foolish
to exaggerate the importance of this incident, but it would
be equally unwise not to draw from it the lesson that ““ bloc
votes * can easily arise not only on regional issues, but also on
matters which, at any given moment, are chosen as a suitable
testing ground of the relative influence of large States and
small States in the Organization.

Nor should it be forgotten that, if the 22 States now on the
waiting list for Membership were admitted, this would entail
a further—and considerable—increase of the relative voting
strength of small States in the General Assembly.

It may be justly argued that the risks of the * one State—
one vote  principle must have been foreseen and deliberately
accepted by the major Powers in 1945. They undoubtedly
were. What the delegates at San Francisco did not foresee
was the radical shift in the relative importance of the Security
Council and the General Assembly in favour of the latter ;
or, to put it differently, the rapid widening of the Assembly’s
functions and responsibilities.

In that concept of the United Nations which received
expression in the Charter, the General Assembly was primarily
a forum for discussion and debate. Apart from its budgetary
powers, it was not meant to wield real political power, let
alone military might. In the pacific settlement of disputes it
was to play second fiddle to the Security Council, and no part
at all in operating the machinery of sanctions. It was to
assemble once a year, possibly for a longish session ; but
between these annual sessions the business of the Organization
was to be conducted by the three Councils? and the Secre-
tariat. '

H “
1 This occurred during the Third Session (October 1948)."( 2
3 The Security Council, the Economic and Social Council, 4nd the
Trusteeship Council.
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Under the strains and stresses of the cold war all that has
changed almost out of recognition. - First, by the creation of
the Little Assembly,! and later by other means, ways have
been found to keep the General Assembly in a state of constant
readiness ; in a warlike emergency it may, under the Uniting
for Peace Resolutlon % be convened in twenty-four hours. As
a forum for the con51dcratxon and settlement of political issues,
at any rate since the second half of 1949, the General Assembly
has been gaining ground constantly from the Security Council.
In 1948 the Council was still fully occupied ; it held 168
meetings in a single year. ~In 1951, 1952 and 1953 the annual
average dropped to 41 meetings. During the same period
the number of political issues considered by the General
Assembly rose from nine in the year ending 30 June 1948 to
an annual average of 20 in the years 1951-53—more than
double the number with which the Security Council was
concerned. True, the General Assembly is still devoid of
power to make decisions—it can make only recommendations.
But since the Uniting for Peace Resolution of 1950, these
recommendations may cover the whole field of collective
security, including a finding that aggression has been com-
mitted, or a specific recommendation for sanctions.® The
significance of these advances of the General Assembly into
the erstwhile forbidden field of collective action has been
accentuated by the creation of two important subsidiary
organs: a Collective Measures Committee to report on the
methods which might be used to strengthen international
peace and security, and a Peace Observation Commission to
report on any situation which might endanger peace and
security.

Viewed against this background of developments which
were not predictable in 1945, the adequacy of the * one
State—one vote  principle is open to some doubt. It is only

1 See sipra, pp. 24, 25.
? See supra, pp. 27-30.
3 See supra, p. 28.
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fair to say that so far it has worked satisfactorily on all major
issues directly relevant to security. Apart from a certain
number of motions which, after securing comfortably enough
the simple majority required at the committee stage, failed
to secure the two-thirds majority prescribed for that type of
motion in plenary session, the system has worked also without
shocks or surprises. Indeed, the complaint should rather be
of mongtony: the five Soviet Communist States are found
invariably on the same side, the seven Arab delegations can be
trusted to vote as a unit whenever a motion aims at the
Colonial Powers or Israel, and the twenty Latin-American
countries also tend to ‘ harmonize ”* their votes.

Satisfactory as the working of the system may have been so
far, suggestions for its reform are being pressed from many
quarters.

These suggestions fall into two main groups. Those in the
first group are part of more ambitious schemes which involve
a re-valuation of national soverecignty and the transformation
of the United Nations into some form of supra-national
authority ; those in the seccond group would maintain the
present character of the Organization, but re-cast the system
of voting somewhat drastically.

The most fully developed plan of the first variety is con-
tained in the Clark-Sohn proposals.! It rejects any system of
weighted representation based on economic resources, pro-
ductive capacity, educational standards, and the like, and
relies exclusively on the population factor. Each Member
State would be entitled to one representative for each five
million population (or major fraction thereof), with an upper
limit of 3o.representatives for any Member. States with more
than 100,000 but less than two-and-a-half million inhabitants
would be entitled to one.representative, and those with a
population of less than 100,000 would have no voting rights
in the Assembly, although they could send a delegate to
participate in the discussion. The formula would be adjusted

1 Supra, pp. 41, 42.
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from time to time to take account of increases in the world
population and to ensure that the number of representatlves
should never exceed 400. The representatives would be
chosen by popular vote or by a vote of the national legislature.

Rather more complex is the concept of a ““ World Legisla-
ture >’ which the World Movement for World Federal Govern-
ment and the World Association of Parliamentarians for
World Government would like to see in place of the General
Assembly of the United Nations. This would be a bicameral
body, with an Upper House of Senators appomted by the
Member States, and a Lower House of Deputies *“ the number
of whom shall be determined for each Member State on the
basis of population and other relevant factors . All legislation
would be passcd by a two-thirds majority of those present
and voting in each House.

Bxcamerallsm, with a Lower House elected on a popular
vote is a common feature of most federal proposals, notably
those advanced by the Federal Union and the Atlantic Union
Committee. They also advocate the principle that all repre-
sentatives elected by popular suffrage should vote as indi-
viduals and not as instructed by Governments. The Clark-
Sohn proposals, although they do not envisage a world
federation properly so called, also favour individual voting
in the reconstructed General Assembly.

An interesting variant on the federal proposals is the
regional solution advocated by a body connected with the
University of Chicago, the Committee to Frame a World
Constitution. They propose a federal convention, consisting
of delegates elected directly by Member States, one delegate
for each million of population. This convention would then
subdivide into electoral colleges corresponding to nine
regions of the world,! and the Members of the World Council
or Legislature would be nominated and elected by these
colleges.. Representation in the Legislature would be weighted

! Somewhat fancifully delineated as Eurasia, Europa, Atlantis, Afrasia,
Africa, India, Asia Major, Austrasia, Columbia.
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in favour of those countries with the richest experience in
democratic government: the three regions of the Western
world, with about a fifth of the world’s population would be
given one-third of the representation, while * Asia Major
(China, Japan, Korea) with about 25 per cent. of the world’s
population would receive no more than 11 per cent. of the
total number of seats.

These examples of the supra-national approach to the
reform of the General Assembly could be multiplied. Those
already given should, however, suffice to show that they all
involve a fundamental change in the character of the United
Nations. As a result, their chance of being seriously considered
at a Review Conference such as Governments envisage at the
present moment, is infinitely small.

As a matter of logic, the chances of the second group of
proposals should be better, even though (as the present
writers think) as a matter of practical politics they are likely
to fare no better. These proposals seek to introduce the
principle of * wgighted ** voting into the machinery of the
General Assembly without changing its structure or
functions.

The simplest proposal of this kind, and perhaps the most
ingenuous, would allot to each Member a voting power
roughly equal to the proportion which its financial contribu-
tion _to the United Nations bears to the total of all contribu-
tions. A tentative suggestion to this effect was made by the
New Zealand delegation in 1950. Not even in this somewhat
crude form would such a system be without precedent ; as
far back as 1go5 it was adopted in the Convention by which
an International Institute of Agriculture was established in
Rome. It is obvious, however, that, unless the present rates
of national contributions to the budget of the United Nations
were changed radically so as to attenuate their glaring
unequality, all schemes tending to relate voting strength in the
Assembly solely or mainly to financial contributidhs would
lead to politically unacceptable results. In 1954 the five Great
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Powers contributed nearly 70 per cent. of the total. Among
them the United States alone contributed 33% per cent.—
more than twice the contribution of the Soviet Union, more
than three times that of the United Kingdom, and six times
that of France and China. On the other side of the picture,
44 Member States contributed less than one per cent. each of
the budget. On the basis of these rates of contributions, the
United States alone could block any important resolution in
the General Assembly, while, conversely, the United States,
the United Kingdom, and France would command a simple
majority of votes on any issue—and with the aid of a relatively
small group of allies or sympathizers also a two-thirds majority.
Neither the Soviet bloc nor the several groups of small
States in the present General Assembly could be reasonably
expected to support a reform leading to such or similar
results.

A rather more complicated but somewhat more attractive
plan was advanced in 1950 by Mr. John Foster Dulles,’ now
United States Secretary of State ; and in a statement made in
his latter capacity to the Senate Foreign Relations Committee
early in 1954, Mr. Dulles has reaffirmed his support of the
plan. The idea is to achieve the results of a bicameral system
without its traditional machinery. The way to do that is to
take two votes in the General Assembly on each question of
substance. Jn the first poll, each Member of the General
Assembly would have one vote, as at present. In the second
poll additional votes would be awarded to Members, depend-
ing upon their ability to contribute to the maintenance of
world peace. In awarding these additional votes, account
would be taken of population, productive capacity, armed
strength, and other relevant factors. A simple majority in
each poll would be required for a valid decision of the
General Assembly.

The effect of this plan would be to increase the relative
importance of the larger States in the General Assembly,

' 1In his book *“ War or Peace .
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without at the same time turning the small States into neg-
ligible quantities. On what may be conveniently called ‘ the
first vote >’ the small States would command a comfortable
simple majority ; on the “second.vote ” the larger States
could easily block any motion which, in their view, reflected
“ irresponsibility *” on the part of small nations. That being
so, the project would pave the way to the curtailment of the
Security Council’s present functions, notably in such fields as
the admission, suspension, and expulsion of Members, the
nomination of Secretary-General, and other organizational
matters.

The field in which a single-Power veto operates could
thus be reduced ; but it is obvious that the same evil could
easily emerge in the General Assembly unless the additional
votes to be awarded to the Soviet Union and its friends were,
in the aggregate, too small to block a simple majority in
the “second” poll. It is most improbable that, even if
we were to witness a steady improvement of East-West
relations between now and the Review Conference, the
Soviet Union would accept any system of weighted voting
which would tend to reduce it and its allies to the status of a
perennial minority. It might not object to a weighting based
on population ; that would give India and China nearly
one-half the voting power in the General Assembly. Likewise,
military strength_might be an acceptable standard, because
it“would give roughly equal voting strength to the Soviet
Union and the United States, and the two between them
would control about half the total number of votes in the
General Assembly. But if the additional votes were to be
awarded by taking into account national wealth, existing
productive capacity, participation in world trade, or past
financial contributions to the United Nations, the Soviet
Union and its allies would be at a disadvantage. Nor would
opposition come only from those quarters. The existing blocs
of small States, the Latin Americans and the Aiabs, are
practically certain to oppose any such readjustment in favour
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of the larger States—which is the clear purpose of Mr.
Dulles’s proposals.

Similar considerations apply to a variant of Mr. Dulles’s
plan, which was put forward tentatively by the Chief of Staff
of the U.S. Senate Foreign Relations Sub-Committee in
September 1954.1 ‘“ Additional > votes would be awarded
on the basis of two criteria: a State’s population and its
contribution to the United Nations. Each State would be
awarded from 2 to 10 votes. For population, States under one
million inhabitants would receive one vote ; 1 to 5 million,
two votes ; 5 to 20 million, three votes ; 20 to 100 million,
four votes ; and over 100 million, five votes. For budgetary
contributions, the scale would be : less than $20,000, one vote ;
$20,000 to $100,000, two votes ; $100,000 to $500,000, three
votes; $500,000 to $2,000,000, four votes; and over $2,000,000,
five votes. On this basis of population and rates of contribu-
tion, the result would be to reduce the voting strength of the
Latin American and Arab States (by some six per cent. in the
aggregate) ; to increase the voting strength of the five Com-
munist States (by approx. three per cent.) and of the * neu-
tralist > group of India, Indonesia, and Burma ; to maintain
the present control by the twelve NATO States (other than the
U.S.A.) of about 20 per cent. of all votes ; and to increase the
total of the British Commonwealth countries by slightly over
three per cent. On the reasonably safe assumption that the
present trend of the Latin American States to support United
States policy on all major political issues will continue for a
long time, this particular plan, with its sharp cut in the voting
strength of Latin America, can hardly be attacked on the
grounds of bias towards American leadership. It has not so
far hardened into anything like an * official ” United States
platform, nor is it, on a balance of political probabilities,
likely to do so.

Altogether, the difficulties of working out a general voting
formuld for the Assembly are so formidable that the possibility

0p. cit., Staff Study No. 4.
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of surmounting them in the near future must be regarded
with the utmost reserve. On the past record, the issue is not
from the point of view of the non-Communist world a burning
one. The future record is unpredictable.

Conjectures as to whether or not the pattern of voting will
remain substantially unaffected by the admission of some or
all of the 22 States at present on the waiting list, or of
Germany, are necessarily speculative.  Compared with
such real issues as disarmament, the colonial problem, and
the movement away from collective towards regional security
arrangements, it may even be said that the problem of voting
in the General Assembly is an artificial issue. The Communist
world is content to leave it alone, and the chances are that
the free world will not in the end insist on reopening this
debate.

A compromise might possibly be reached by leaving intact
the present system of voting in the General Assembly and
adopting a different principle for the management and control
of certain special programmes. Financial contributions to
such programmes as, for instance, the emergency relief
projects authorized by the General Assembly have always
been unequal in the past. It would not be unfair to give a
greater say in their running to those who bear a greater part
of the financial burden. The chances of even a limited com-
promise of this kind should not, however, be viewed with any
optimism. In the past all these special programmes have had
to rely on the financial support of the United States to an
extent which, had it been expressed in votes, would have made
them predominantly American ventures. For its future success
the United Nations depends not only on its effective power,
but also on its prestige as an international organization ; and
while it may be just, it is hardly wise to identify any of its
projects and achievements with one particular State, however
generous and indispensable the contributions of that State
may be.
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THROUGH O UT the past ten years, and in most countries, public
opinion has been led to overrate the impact on world politics
of such defects as there are in the machinery of the United
Nations. As a broad generalization one could say that the
valuable services rendered by the Organization in the econ-
omic, social and humanitarian fields have been universally,
though somewhat grudgingly, admitted, while its performance
in the political field has been underrated with astonishing
constancy. The * political frustration  of the United Nations
is even now being treated as axiomatic and, at least for the
purpose of what may be called ‘‘ the public debate ”, there
is a remarkable measure of agreement in ascribing this frustra-
tion to the virtual paralysis of the Security Council.

To put it quite bluntly : the man in the street believes that
the United Nations could and would have proved itself a far
more efficient guardian of international harmony and
security if only the architects of the Charter had adopted a
different voting procedure for the Security Council. To this
procedure brief references have been repeatedly made in the
preceding sections of this study ; it will now be examined in
somewhat fuller detail.

The dominant feature of this voting procedure is the dis-
tinction drawn between procedural matters on the one hand
and ma.',mm,.ofmbstance on the other. & valid decision on
proccdural matters requires seven affirmative votes, out of a
possxblc total of eleven. The composition of this majority

7%
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does not matter. The vote of a Great Power has no greater
value than the vote of a small power. In matters of substance
however, the concurring votes of the Big Five are essential.
Seven votes are enough to carry any motion, provided they
include the votes of the Big Five (or those of them who are
present and voting) ;! but not even ten votes out of a possible
eleven are sufficient to carry a motion if a negative vote is
cast by a Great Power.

This formula was not the product of the San Francisco
Conference. Indeed, it was bitterly attacked there by many
of the smaller powers as being a violation of the sovercign
equality of States. These attacks were ineffective in the face
of the unyielding insistence of the Great Powers on the argu-
ment that, since they would carry by far the greatest respon-
sibility in enforcing any decisions of the Security Council,
they must individually as well as collectively have a controlling
voice in making them.

The Great Powers had been agreed on this principle since
the earliest stage of planning the United Nations, though the
details of the formula were not approved by them until the
Yalta Conference of February 1945. Prior to that Conference
China_and the United Kingdom had proposed a qualified
majority of eight votes out of eleven ; the Soviet Union had
contended for a simple majority of six. The acceptance of a
majority of seven.was one of several compromise solutions.
In fact, the compromise was such an uneasy one that not
until a fairly late stage of the San Francisco Conference were
the Great Powers able to reach a unanimous interpretation of
their own voting formula.

One crucial problem of interpretation is the line of demar-
cation between procedural matters (upon which the veto does
not operate) and matters of substance. The text of the Charter
defines neither of these two categories, and only under strong
pressure from the appropriate technical commitu:.c of the
San Francisco Conference did the Great Powers commit them-

1 See supra, pp. 31, 32.
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selves to a set of interpretative rules. They did so in the form
of an agreed Statement! answering a questionnaire of 23 items.
The Conference took no formal action on this Statement ;
consequently, it is not a document which could be said to be
legally binding on any organ of the United Nations. But it is
binding in practice. The Soviet Union insists rigidly on the
application of the Statement, and the other permanent
Members can raise no legal (as distinct from political)
objections to the Soviet veto as long as it is used within the
limits of the agreed interpretation.

On the other hand, there is nothing in the Statement which
would make it an agreement binding in perpetuity. It was
based on certain assumptions which the Western Powers can
rightly say have not been proved correct by later develop-
ments. That is particularly true of a vital passage in the
Statement which says

“it is not to be assumed . .. that the permanent
Members . . . would use their veto power wilfully -to
obstruct the operation of the (Council). . . .”

The Statement also declared it to be * unlikely that there
will arise in the future any matters of great importance on
which decision will have to be made as to whether a procedural
vote would apply ’—another assumption not borne out by
events.

It is difficult to foresee what would happen if a departure
from the interpretative rules laid down in the Statement were
attempted against the opposition of the Soviet Union. If the
departure were sufficiently important, one could not rule out
the possibility of the Soviet Union withdrawing from the
United Nations, with all the dire consequences that such a
schism might entail. Western diplomacy is aware of this
danger, and accordingly its declared objective is to explore
the possibility of securing Soviet agreement for certain
departures from the rules agreed in 1945.

1 See also supra, p. 56, and infra, p. 89.
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Meanwhile, however, the range of those matters which, as
typically procedural, are not subject to the operation of the
veto is uncomfortably narrow. Tt includes the organizational
steps which are necessary to enable the Security Council to
function continuously ; the time and place of meetings y the
setting up of subsidiary organs; the adoption of rules of
procedure and their variation ;"and invitations to Members of
the United Nations not represented on the Council, and-to
States outside the Organization, .to participate in certain
circumstances in the discussions of the Council. In listing
these subjects as * procedural ”’, the Interpretative Statement
did not lay it down that no other matter is exempt from the
operation of the veto. Indeed, the Statement makes it quite
clear that the veto can never prevent the consideration and
discussion by the Council of a dangerous dispute or situation
which has been brought to its attention in the proper way,
even though these vitally important activities of the Council
do not figure in the list of procedural matters. But to this
apparent flexibility of the list a severe limit is set by the
unhappy rule whereby, in borderline cases, the preliminary
question whether a matter is procedural is itself subject to
the veto. In fact, this rule turns the veto into what has been
rightly called a ““ double veto ™ :first a negative vote is cast
to prevent the Council from treating a question as procedural,
and a vote is then cast for the second time to defeat the sub-
stance of the motion. The Soviet Union has more than once
used this device to stultify the majority, the most memorable
instance being the Communist coup in Czechoslovakia, when
the double veto effectively prevented the Security Council
from setting up a sub-committee to hear evidence.!

The perplexities of the double veto prompted serious efforts
in 1948 to restrict its operation by lengthening the list of
procedural decisions expressly recognized as such by the Big
Five. The result of these efforts was a recommendation from
the General Assembly to the Security Council to atcept the

1 At the meeting of the Council held on 24 May 1948.
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procedural character of at least 45 types of decision. Had the
Council accepted this recommendation (which it did not),
this would have lifted the veto from a few procedures of
potentially high political colour, such as the reference to the
General Assembly of questions relating to peace and security
(including disputes and situations still present on the Council’s
own agenda), the approval of credentials of representatives
and the establishment of subsidiary organs of a certain type.
It would also have facilitated the establishment of procedures
for the hearing of disputes or situations. There was nothing
revolutionary but much that was helpful in these proposals,
and given a slightly better international atmosphere than that
prevailing in 1948 they may yet prove a useful bargaining
counter.

For the time being then, the veto can be lawfully cast in
every field outside the short list of questions which were
deemed procedural by the Interpretative Statement of
June 1945. It has two main fields of operation, and very
different considerations apply to each of these.

Firstly, one must bear in mind that the responsibilities of
the United Nations in safeguarding security are partly pre-
ventive, partly repressive. The former are extremely wide
and embrace .world-wide social, economic and cultural
planning to eradicate the root causes of discontent and
violence ; but for the purposes of the present enquiry we must
concentrate on that range of the Organization’s responsibilities
which the Charter calls the “ pacific settlement of dis-
putes ”’

The repressive -functions are listed and regulated in the
Charter under the somewhat_cumbrous heading ‘‘ Action
with.respect to threats to the peace, breaches of the peace, and
acts of aggression ” ; but meagyres of this kind are also known
by the shorter phrase * enforcement action », and are most
commonly called * sanctions”. The Charter knows three

types of sanctions: dlplama.uc, economic and military, and
kt is for the Security Council to decide whether these different
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types of measures should be applied singly or in combination,
immediately or successively, against a State which has dis-
turbed the peace of the world by resorting to armed violence
or by making a palpable threat to do so.

The argument by which the Great Powers justified their
insistence on a right of veto applies with full force here.
Without the support of one or more of the Great Powers no
conceivable sanction is likely to be eflective. Conversely, even
measures falling short of military action may lead to major
conflagrations if they involve one or several of the Great
Powers. No Great Power was prepared in 1945 to allow its
armed forces to be committed to immediate or potential
hostilities without its own concurrence. The same is true
to-day. Far apart as the Soviet Union and the United States
may be on many issues of international organization, they have
never wavered in their complete agreement on this. Although
in recent years the pronouncements of the remaining three
Members of the Great Power-group have been less clear-cut,
there is no reason to believe that the United Kingdom,
France, or China (by whichever of the two rival Governments
it may be represented) would accept the abolition of the rule
of upanimity in any matter which involves action against an
aggressor.

The attitude of the Great Powers might well be different if,
by formal revision of the Charter, the nature of the Security
Council’s powers were altered. At present, on this all-impor-
tant question of sanctions, the Council is entrusted with the
right to command. Once it “ decides” that sanctions are
necessary and “ calls upon ”* any Member to join in applying
them, no Member State can disobey without violating a funda-
mental legal obligation.! Admittedly, at the present time, the
positive military. content of the obligation is nil, because none
of the special agreements contemplated by Article 43 of the
Charter? has been concluded. But even today, no Member

1 Articles 25 and 48.
3 Supra, pp. 18, 22.



82 The Changing Charter

could lawfully deny rights of passage through its territory to a
foreign army marching against an aggressor branded as such
by the Council ; and the grant of rights of passage can easily
lead to retaliatory action by the aggressor, such as would
sooner or later involve the Member in active hostilities.

Far more important for practical purposes, if the Council
were to order the membership at large, or any given section
of it, to sever diplomatic relations with the aggressor or enforce
against him a complete or partial economic or financial boy-
cott, no Member State could even today lawfully refuse to
comply. Here again, compliance might not only involve a
Member in serious diplomatic and economic difficulties, but
could easily lead, through the chain reaction of retaliation and
reprisal, to a state of complete involvement in hostilities.

As long as the Security. Council retains these wide powers of
command, the veto remains an essential corollary, an indis-
pensable shield for the protection of a Great Power’s legiti-
mate interest not to be committed to warlike complications
against its own better judgment. But this argument would
lose all or much of its force by a reform of the Charter which,
instead of postulating the surrender of the veto, were to
postulate the surrender of the Council’s powers of command
and their reduction to a mere power to recommend. In that
case, no Member State, great or small, would violate any
obligation by refusing to comply ; and hence the need for a
device (such as the veto) to forestall obligations that might
lead to undesired entanglements would disappear.

It may be argued in favour of reform on these lines that,
for practical purposes, the United Nations would be left in
no worse position than it is to-day. As long as the Great
Powers remain disunited, there is no conceivable combination
of aggressors and victims in which the call for sanctions would
not be blocked by this or that veto in the Security Council,
so that the only hope for action lies with the General Assembly.
Under che Uniting for. Peace resolution, the Assembly may
indeed call for action, but its “ call ” has no binding force ;
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it is legally a mere recommendation which every Member
State is free to disregard. That being the position, it has been
suggested that it would be better to abolish the present wide
(and inoperative) powers of the Security Council and give it
the same recommendatory powers which the General Assembly
now possesses under the Uniting for Peace scheme. This would
bring several advantages. *Firstly, these powers could be used
more efficiently by the Security Council, which is a small
body capable of swift action at any time, than by the General
Assembly which is large, unwieldy, and not in continuous
session. «8econdly a reform on these lines (if it were acceptable
to the Soviet Union) would put an end to the present state
of ungertainty caused by the Soviet contention that the
* Uniting for Peace ” resolution was an impermissible de facto
revision of the Charter, incapable of conferring validly upon
the General Assembly the powers that it purports to confer.
Thirdly, the Security Council, freed at last from the incubus
of the veto, would move out of its present state of paralysis and
regain at least an appearance of efficiency and with it a
capacity to earn genuine prestige.

However attractive this argument may seem, it is open to
criticism from two. angles. For one thing, it should not be
assumed too easily that the abolition of the veto, even if it
were coupled with a severe trimming of the Security Council’s
powers, would be acceptable to the Soviet Union and to
China (which sooner or later is bound to be represented in
the United Nations by the Peking Government). To the
Government of a Great Power it will always make a great
difference whether its position of permanent minority in the
Organization (and in the case of the two Communist Great
Powers there can be little doubt of its permanency) is or is not
mitigated by the privilege of being able to bring about a dead-
lock on any subject through the simple device of casting a
negative vote.

Again, would not the world pay too heavy a pricd for that
appearance of efficiency which the proposed reform would
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impart to the Security Council? Possibly at the present
moment of its history the United Nations would not be worse
off with a Security Council deprived of its powers of command
than jt is with a Security Council which the veto disables from
making the most effective use of them. But the cleavage
between the Communist and non-Communist Powers would
not thereby be cured ; the,use of the veto is one of the symp-
toms of the cleavage, not its cause. For the sake of eliminating
a mere symptom it would be a fateful decision to erase from
the Charter the one truly revolutionary feature of the world’s
progress from the concepts of 1919. The reduction of the
powers of the Security Council from command to recommen-
dation would stultify that historic and voluntary reduction
of State sovereignty which is enshrined in Article 24 of the
Charter. By that article every Member has delegated to the
Council so much of its sovereign rights as is necessary to enable
the United Nations to assume responsibility for the mainten-
ance of peace. Stripping the Security Council of these dele-
gated powers would be tantamount to a return to the half-way
house of the League, where it was left for each Member
Government to decide, according to its own conscience and
interests, whether it ought to take sanctions against a reputed
aggressor, and indeed whether military sanctions were neces-
sary atall. It took a second World War to convince Govern-
ments that there was no point in building another expensive
fagade of collective security merely for the sake of concealing
a vacuum of po power. The Secumty Council’s powers of com-
mand were born of that conviction at a_unique _mament.of
close accord between the Big Five.  If during the first ten
yeats of the United Nations it has proved impossible to make
good use of these powers, that is regrettable, but not as yet a
disaster ; tragedy might however ensue if, in its disappoint-
ment at the frustrations of a whole decade, the world per-
suaded itself to put the clock back to 1919 and inaugu-
rate affesh a purely voluntary system of collective
security.
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The relative success of the United Nations in coping with
the grave emergency in Korea provides no conclusive argu-
ment either for or against t the theory that a purely voluntary
system is workable. All the military operations undertaken
in Korea were conducted by authority of the Security Council.
We shall never know with certainty whether these operations
would have been undertaken at all, or with the concurrence
of so many nations, if the authority of the Security Council
had not been obtainable..-The econemic-samctions which at
a later stage were enforced against China had never been
authorized by the Security Council, but received nevertheless
considerable support from the membership at large. But here
again, we shall never know with certainty whether these
economic sanctions would ever have been authorized by the
General Assembly, or if they would have brought forth the
same response, had not these measures been a mere sequel to
military sanctions which had been taken under the umbrella
of the Security Council’s binding authority. There is good
reason to believe that there would have been some form of
collective intervention in Korea even if in the critical days of
June 1950 the Security Council had been immobilized by
the veto. But the circumstances were unique and the precedent
is inconclusive.

The uniqueness of the Korean situation is not, however,
the only reason for treating with caution the theory that a
purcly voluntary and non-automatic system of collective
security is an acceptable alternative to the ongmal scheme
of the Charter. Nearly five years have passed since the Uniting
for Peace resolution, by one of its mosg 1mgortant sections,

invitgd the membership at large to maintain within thcxr
national armed forces elements so trained, organized and
equipped .that they could promptly be made available for
service as United Nations units upon recommendation by the
Security Council or General Assembly .

Here was a real opportunity for Members to derfonstrate

their support of the voluntary principle. A massive demon-
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stration seemed all the more appropriate as the resolution
had made it abundantly clear that the earmarking of military
elements for United Nations use would be without prejudice
to their employment within the framework of defensive
alliances outside the Organization.

The response has not been encouraging. Of the 38 Member
States which replied (out of a possible total of 60) the majority
expressed themselves in support of the pringiple. But despite
entreaties from the Collective Measures Committee and
from the General Assembly itself, practically no concrete
progress has been made in obtaining binding undertakings
for the supply of armed forces. The greatest caution has been
displayed even by those Members who have supported the
Uniting for Peace resolution from the outset, and their attitude
leaves little room for doubt that they regard preparations for
collective action within the framework of regional alliances
as being entitled to high priority over planning under the aegis
of the United Nations.

Thus, in the field of sanctions, the problem of the veto
presents a clear-cut issue. The reasons why the Great Powers
had to insist on this privilege ten years ago are still valid.
The submission by any one of them to a majority vote in
matters which are pregnant with the danger of warlike
complications (indeed, military sanctions are warlike com-
plications) is still unthinkable. "Aggression by a Great Power,
and the need for sanctions of all kinds against it, is not
unthinkable. But the world was given ample warning both
before and during the San Francisco Conference that the
United Nations had not heen designed to cope with an
emergency. of that order. In the context of the United
Nations, the phrase  collective security ” has always been
understood to mean ¢ collective . security—except against a
Great Power bent on aggression *’.

But for this gap in the system, it would have been neither
necessaly nor reasonable to leave in the Charter such a wide
scope for bilateral and multilateral alliances as its relevant
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articles allow.? It is the task of high-level diplomacy and not
of Charter revision to bring about such a modus vivendi among
the Big Five as will arrest the lopsided dcvelopment of alliances
at the expense of the collective system. There is good reason
to fear that a reform of the United Nations which bought the
abolition of the veto at the price of returning to a purely
voluntary principle would lead to the final atrophy of collec-
tive security.

* * *

It is far more difficult to justify the retention of the veto in
that sphere of the Security Council’s activities which is con-
cerned with the pacific settlement of disputes.?  These
activities are rigidly circumscribed by the Charter, and even
in their sum total do not constitute the Security Council a
particularly powerful arbiter of world politics. The Council
may call upon the parties to a dispute to settle it by negotia-
tion, mediation, arbitration, and similar peaceful means ;3
it may investigate dnsputes, and situations which might lead
to friction or dispute, in order to determine whether their
continuance is really dangerous to peace.t It may, at any
stage of such a dispute or situation, recommend appropriate
procedures or methods of adjustment.® In the last resort it
may even recommend specific terms on which the dispute
ought to be settled.® But the Council has no power to compel
the parties to engage in this or that (or indeed any) procedure
or method of adjustment, let alone compel them to settle the
dispute on the Council’s own terms.

A comparison of this state of affairs with that which pre-
vailed in the League of Nations discloses no progress at all.
On the contrary, one may feel that the change from the

1 Articles 51 and 5

2 Chapter VI of the Charter.
.%Article 33.

4 Article 3

5 Article 3&

¢ Article 37(2)
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arrangements of the Covenant has not been a change for the
better. The Covenant at least encouraged the disputants to
bring their differences before the Council or Assembly of the
League at the earliest possible moment, so that mediation
should begin without undue delay ; and the League itself
aspired to the role of mediator.

In contrast, the bias of the Charter is against mediation at
the centre except as a last resort. The parties are encouraged
to settle their disputes by diplomatic negotiation and other
procedures outside the Organization. This bias is all the more
remarkable as the authors of the Charter obviously intended
the Security Council to be equipped with the physical power
necessary to enforce decisions of all kinds. Yet they left the
Council wholly devoid of legal authority. to impose binding
terms of settlement, however dangerous to peace an inter-
State dispute may be. It has been rightly said that, unlike the
League, the United Nations has never aspired to the role of
the mediator, only to the role of policeman.

It has always seemed anomalous that the use of the Security
Council’s very limited powers in this field should be hampered
by requiring the unanimous consent of the Big Five. Indeed,
the Great Powers themselves felt that here the rule of unani-
mity required some mitigation and at Yalta added a proviso
to the main voting formula adopted, whereby in those
decisions of the Security Council which concern the pacific
settlement of disputes, a party to the dispute must abstain
from voting.! Textually this exceptional rule applies to
permanent and non-permanent. Members .alike, but this is
appearance rather than reality. If a Great Power which is
alleged to be a party to a dispute denies the existence of the
dispute altogether or at least contends that it is not a party
concerned, the rule requiring abstention will not come into
operation until the Security Council has found that there is
a dispute and that the Member is a party to it. But to make
such a finding, the Council must pass at least one substantive

1 Article 27(3).
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decision—and this the Great Power concerned is able to
veto.

At San Francisco the Great Powers were sharply challenged
to justify their refusal to exempt the procedure of pacific
settlement from the operation of the unanimity rule. A large
part of their Interpretative Statement! of 7 June 1945 was
dedicated to explaining their attitude. The main argument
rested on the concept of a ““ chain of events ’, meaning that
an unwary decision in the stage of pacific settlement might set
into motion a sequence of actions and reactions which could
in the end leave the Council with no alternative but to proceed
to sanctions. The legitimate interest of a Great Power to
prevent the taking of measures which, against its better
judgment, might land it in a state of belligerency was hardly
open to challenge ; but (so the Interpretative Statement
argued) the safeguarding of thatinterest must begin long before
the peace is actually broken. It must begin when the Council
is about to decide to make an investigation into the circum-
stances of a dispute or situation, or is about to determine that
the time has come to call upon States to settle their differences
by peaceful means.

This line of reasoning provoked bitter criticism at San
Francisco and elicited from Dr. Evatt, the leader of the
Australian delegation, what still remains the pithiest assess-
ment of the resulting position :

dispute can be discussed, and can only investigate whether

\“ Without veto, the Council can only discuss whether a
it should be investigated 7.2

In fact the Security Council has slightly improved that
position by treating as procedural certain questions which
were not expressly placed in that category by the Interpreta-
tive Statement. As a result, the veto has never, for instance,
operated on motions to invite interested States to be heard,

1 Supra, pp. 77, 78; also p. 56. *
2 See U.N.C.1.O. Documents, XI, pp. 230-235. i
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or on motions calling for a general and full discussion of dis-
putes, or on motions to inaugurate fact-finding studies ;
in at least one instance the Council even heard a witness
despite the adverse vote of the Soviet Union.

So far, in decisions concerned with the pacific settlement of
disputes the veto has been used ten times—once by France,
and on the remaining occasions by the Soviet Union. Itis a
matter of opinion whether this represents a relatively heavy
incidence of the veto in this field, considering that the total
number of occasions when the veto was used over the past ten
years is near sixty. What really matters is that, contrary to a
widespread belief, the veto has not disabled the Security
Council from establishing a very creditable record in the
settlement of disputes.

Of the many conflicts which were referred to the Security
Council during the first ten years quite a few were settled.
These included the Iranian-Soviet dispute over alleged Soviet
interference with the internal affairs of Iran (1946); the
complaint of the Republics of Syria and Lebanon about the
refusal of Great Britain and France to withdraw their troops
(1946) ; Yhe several disputes which attended the birth of an
independent republic in Indonesia during the first few years
after the war ; the Berlin blockade (1948-49) ;'the long-drawn-
out quarrel between the United Kingdom and Egypt over the
evacuation of the Canal Zone and the revision of their treaty
of alliance (1947-54) ; and the controversy concerning the
establishment of a Chinese protectorate over Tibet (1950).
In some other instances ugly situations were skilfully nursed
until eventually they petered out, as in the case of Greece’s
complaints about the support insurgent forces were receiving
from Communist neighbours in the North (1946-49).

Finally, there was a group of conflicts where the outbreak
of major hostilities could not be prevented, but, under the
aegis of the United Nations, a truce or armistice was finally
broughteabout. The cases in point are the Arab-Israeli war
(1948), the intractable troubles in Kashmir (1948), and that
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most dramatic chapter of all in the history of the United
Nations—the Korean war (1950-53).

It would be an exaggeration to say that in all these in-
stances, or even in the majority of them, the settlement or
localization of the conflict was the direct outcome of the
Council’s mediation, exhortations, or interventions. Direct
negotiation between the parties invariably played a major
part. It is difficult to estitnate what course these conflicts
would have ultimately taken if the services of the Security
Council had not been available ; but all the evidence tends to
show that its services were mvarlably valuable and, in some
of the cases, vitally important.

A closer examination of the record tends to show that the
veto, far from disabling the Council altogether, has made
relatively little difference to the course pursued by the
majority, It caused delays, it compelled different ways of
setting about questions, but it failed to stultify the solutions
against which it had been directed. \ At one stage of the
troubles in Indonesia the French vetoed a motion to send a
commission, to be specially chosen by the Council, to observe
the cease-fire. The Council was forced to entrust this task
to an ad hoc committee of career gonsuls at Batavia, and they
completed the job well enough. ﬁen Greece first complained
that her northern neighbours gave aid and comfort to
gucrillas the Soviet Union vetoed a resolution to appoint
an investigating commission. Three months later a commis-
sion was appointed by agreement. “In March 1947, after two
British destroyers were damaged and 44 sailors killed by
mines in the Corfu. Channel, the Soviet veto_ prevented the
Council from calling on Britain and Albania to settle the
affair on the basis that the Albanian Government was to
blame. Thereupon the Council called upon the parties to
refer the matter to the International Court. In due course,
the Court disposed of the complaint and awarded heavy
damages against Albania.

These examples could be multiplied, but they would hardly



92 The Changing Charter

justify the retention of the unanimity rule in the discharge of
the Security Council’s duties as mediator. At the least, the
veto is liable to cause delay where speed is of the essence of
the matter, because every wasted day may involve the
dangerous aggravation of a conflict.

It is axiomatic that the value of a global organization for
peace will always be measured by its success in preventing
aggtcssxon, and not by the efficacy of its repressive measures.
There is no cogent reason why the efficiency of the United
Nations should be impaired in the realm of its preventive
functions by a rule of unanimity which, in that particular
realm, is not necessary for the protection of its sponsors and
has been of no real benefit to any one of them during the past
decade. As far back as 1948 the United States Senate placed
on record! its willingness to eliminate the veto during the
pacific settlement stage and there is at present no reason to
believe that its position will change before or in the course
of a Review Conference. The attitude of Great Britain and
France is also likely to be positive. But there is as yet no
portent of any change in the categorical opposition of the
Soviet Union to this—or indeed to any other-—change that
might enhance the effectiveness of the United Nations in
promoting a more stable international order.

! By the so-called Vandenberg Resolution of 11 June 1948.
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Charter of the United Nattons

PREAMBLE

We, the peoples of the United Nations, determined to save succeeding
generations from the scourge of war, which twice in our lifetime has
brought untold sorrow to mankind, and

to reaffirm faith in fundamental human rights, in the dignity and value
of the human person, in the equal rights of men and women and of nations
large and small, and

to establish conditions under which justice and respect for the obligations
arising from treaties and other sources of international law can be main-
tained, and

to promote social progress and better standards of life in larger freedom,

and for these ends

to practise tolerance and live together in peace with one another as good
neighbours, and

to unite our strength to maintain international peace and security, and

by the accepting of principles and the institution of methods to insure
that armed force shall not be used, save in the common interest, and

to employ international machinery for the promotion of economic and
social advancement of all peoples have resolved to combine our efforts to
accomplish these aims.

Accordingly, our respective Governments, through representatives
assembled in the City of San Francisco, who have exhibited their full
powers found to be in good and due form, have agreed to the present
charter of the United Nations and do hereby establish an international
organization to be known as the United Nations.

93
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CHAPTER I
PURPOSES AND PRINCIPLES

Article 1
The purposes of the United Nations are :

1. To maintain international peace and security, and to that end: to
take effective collective measures for the prevention and removal of threats
to the peace and for the suppression of acts of aggression or other breaches
of the peace, and to bring about by peaceful means, and in conformity
with the principles of justice and international law, adjustment or settlement
of international disputes or situations which might lead to a breach of the
peace ;

2. To develop friendly relations among nations based on respect for
the principle of equal rights and self-determination of peoples, and to take
other appropriate measures to strengthen universal peace ;

3. To achieve international co-operation in solving international

roblems of an economic, social, cultural, or humanitarian character, and
in promoting and encouraging respect for human rights and for funda-
mental freedoms for all without distinction as to race, sex, language, or
religion ; and

4. To be a centre for harmonizing the actions of nations in the attain-
ment of these common ends.

Article 2

The organization and its members, in pursuit of the purposes stated in
Article 1, shall act in accordance with the following principles :—

1. The organization is based on the principle of the sovereign equality
of all its members.

2. All members, in order to ensure to all of them the rights and benefits
resulting from membership, shall fulfil in good faith the obligations assumed
by them in accordance with the present Charter.

3. All members shall settle their international disputes by peaceful
means in such a manner that international peace and security, and justice,
are not endangered.

4. All members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political indepen-
dence of any State, or in any other manner inconsistent with the purposes
of the United Nations.

5. All members shall give the United Nations every assistance in any
action itgtakes in accordance with the present Charter, and shall refrain
from giving assistance to any State against which the United Nations is
taking preventive or enforcement action,
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6. The organization shall ensure that States which are not members
of the United Nations act in accordance with these principles so far as may
be necessary for the maintenance of international peace and security.

7. Nothing contained in the present Charter shall authorize the United
Nations to intervene in matters which are essentially within the domestic
jurisdiction of any State or shall require the members to submit such
matters to settlement under the present Charter ; but this principle shall
not prejudice the application of enforcement measures under Chapter VII.
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CHAPTER II
MEMBERSHIP
Article 3

The original members of the United Nations shall be the States which,
having participated in the United Nations Conference on International
Organization at San Francisco, or having previously signed the declaration
by United Nations of January 12, 1942, sign the present Charter and ratify
it in accordance with Article 110.

Article 4

1. Membership in the United Nations is open to all other peace-loving
States which accept the obligations contained in the present Charter and,
in the judgment of the organization, are able and willing to carry out
these obligations.

2. The admission of any such State to membership in the United
Nations will be effected by a decision of the General Assembly upon the
recommendation of the Security Council.

Article 5

A member of the United Nations against which preventive or enforce-
ment action has been taken by the Security Council may be suspended
from the exercise of the rights and privileges of membership by the General
Assembly upon the recommendation of the Security Council. The
exercise of these rights and privileges may be restored by the Security
Council.

Article 6

A member of the United Nations which has persistently violated the
principles contained in the present Charter may be expelled from the
organization by the General Assembly upon the recommendation of the
Security Council.
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CHAPTER III
ORGANS
Article 7

1. There are established as the principal organs of the United Nations:
a General Assembly, a Security Council, an Economic and Social Council,
a Trusteeship Council, an International Court of Justice, and a Secretariat.

2. Such subsidiary organs as may be found necessary may be established
in accordance with the present Charter.

Article 8

The United Nations shall place no restrictions on the eligibility of men
and women to participate in any capacity and under conditions of equality
in its principal and subsidiary organs.
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CHAPTER 1V
THE GENERAL ASSEMBLY—
COMPOSITION
Article 9

1. The General Assembly shall consist of all the members of the United
Nations.

2. Each member shall have not more than five representatives in the
General Assembly.

FUNCTIONS AND POWERS
Article 10

The General Assembly may discuss any questions or any matters within
the scope of the present Charter or relating to the powers and functions
of any organs provided in the present Charter, and, except as provided for
in Article 12, may make recommendations to the members of the United
Nations or to the Security Council or to both on any such questions or
matters.

Article 11

1. The General Assembly may consider the general principles of
co-operation in the maintenance of international peace and security,
including the principles governing disarmament and the regulation of
armaments, and may make recommendations with regard to such principles
to the members or to the Security Council or both.

2. The General Assembly may discuss any questions relating to the
maintenance of international peace and sccurity brought before it by any
member of the United Nations, or by the Security Council, or by a State
which is not a member of the United Nations in accordance with Article 35,
paragraph two, and, except as provided in Article 12, may make recom-
mendations with regard to any such questions to the State or States con-
cerned or to the Security Council or to both. Any such question on which
action is necessary shall be referred to the Security Council by the General
Assembly either before or after discussion.

The General Assembly may call the attention of the Security Council
to situations which are likely to endanger international peace and security.

4. The powers of the General Assembly set out in this article shall not
limit the general scope of Article 10.

Article 12

T
1. While the Security Council is exercising in respect of any dispute
or situation the functions assigned to it in the present Charter, the General
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Assembly shall not make any recommendation with regard to that dispute
or situation unless the Security Council so requests.

2. The Secretary-General, with the consent of the Security Council,
shall notify the General Assembly at each session of any matters relative
to the maintenance of international peace and security which are being
dealt with by the Security Council and shall similarly notify the General
Assembly, or the members of the United Nations if the General Assembly is
not in session, immediately the Sccurity Council ceases to deal with such
matters.

Article 13

1. The General Assembly shall initiate studies and make recommen-
dations for the purposc of :

(a) Promoting international co-operation in the political field and
encouraging the progressive development of international law and its
codification ;

(b) Promoting international co-operation in the economic, social,
cultural, educational, and health ficlds, and assisting in the realization
of human rights and fundamental ficedoms for all without distinction as
to race, scx, language, or religion.

2. The further responsibilities, functions, and powers of the General
Assembly with respect to matters mentioned in paragraph (b) above are
set forth in Chapters IX and X.

Article 14

Subject to the provisions of Article 12, the General Assembly may
recommend measures for the peaceful adjustment of any situation, regard-
less of origin, which it deems likely to impair the general welfare or friendly
relations among nations, including situations resulting from a violation of
the provisions of the present Charter sctting forth the purposes and prin-
ciples of the United Nations.

Article 15
1. The General Assembly shall receive and consider annual and special
reports from the Security Council ; these reports shall include an account
of the measures that the Security Council has decided upon or taken to
maintain international peace and security.

2. The General Assembly shall receive and consider reports from the
other organs of the United Nations.

Article 16

.
. The General Assembly shall perform such functions with respect to the
international trusteeship system as are assigned to it under Chapters XII
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and XIII, including the approval of the trusteeship agreements for areas
not designated as strategic.

Article 17

1. The General Assembly shall consider and approve the budget of
the organization.

2. The expenses of the organization shall be borne by the members as
apportioned by the General Assembly.

3. The General Assembly shall consider and approve any financial
and budgetary arrangements with specialized agencies referred to in
Article 57 and shall examine the administrative budgets of such specialized
agencies with a view to making recommendations to the agencies concerned.

VOTING
Article 18
1. Each member of the General Assembly shall have onc vote.

2. Decisions of the General Assembly on important questions shall be
made by a two-thirds majority of the members present and voting. These
questions shall include : recommendations with respect to the maintenance
of international peace and security, the election of the non-permanent
members of the Security Council, the election of the members of the
Economic and Social Council, the election of members of the Trusteeship
Council in accordance with paragraph 1 (c) of Article 86, the admission
of new members to the United Nations, the suspension of the rights and
privileges of membership, the expulsion of members, questions relating
to the operation of the trusteeship system, and budgetary questions.

3. Decisions on other questions, including the determination of addi-
tional categories of questions to be decided by a two-thirds majority, shall
be made by a majority of thc members present and voting.

Article 19

A member of the United Nations which is in arrears in the payment of
its financial contributions to the organization shall have no vote in the
General Assembly if the amount of its arrears equals or exceeds the amount
of the contributions due from it for the preceding two full years. The
General Assembly may, nevertheless, permit such a member to vote if it is
satisfied that the failure to pay is due to conditions beyond the control of
the member.

Article 20

The General Assembly shall meet in regular annual sessions and in such
special sesgions as occasion may require. Special sessions shall be convoked
by the Secretary-General at the request of the Security Council or of a
majority of the members of the United Nations,



Charter of the United Nations 101

Article 21

The General Assembly shall adopt its own rules of procedure. It shall
elect its president for each session.

Article 22

The General Assembly may establish such subsidiary organs as it deems
necessary for the performance of its functions.
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CHAPTER V
THE SECURITY COUNCIL—
COMPOSITION
Article 23

1. The Security Council shall consist of 11 members of the United
Nations. The Republic of China, France, the Union of Soviet Socialist
Re&)ublics, the United Kingdom of Great Britain and Northern Ireland,
and the United States of America shall be permanent members of the
Security Council. The General Assembly shall elect six other members of
the United Nations to be non-permanent members of the Security Council,
due regard being specially paid, in the first instance, to the contribution
of members of the United Nations to the maintenance of international
peace and security and to the other purposes of the organization, and also
to equitable geographical distribution.

2. The non-permanent members of the Security Council shall be
elected for a term of two years. In the first election of the non-permanent
members, however, three shall be chosen for a term of one year. A
retiring member shall not be eligible for immediate re-election.

3. Each member of the Security Council shall have one representative.

FUNCTIONS AND POWERS
Article 24

1. In order to ensure prompt and effective action by the United
Nations, its members confer on the Security Council primary responsibility
for the maintenance of international peace and security, and agree that in
carrying out its duties under this responsibility the Security Council acts
on their behalf.

2. In discharging these duties the Security Council shall act in accord-
ance with the purposes and principles of the United Nations. The specific
powers granted to the Sccurity Council for the discharge of these duties
are laid down in Chapters VI, VII, VIII and XII.

3. The Security Council shall submit annual and, when necessary,
special reports to the General Assembly for its consideration.

Article 25

The members of the United Nations agree to accept and carry out the
decisions of the Security Council in accordance with the present Charter.

¢ Article 26

In order to promote the establishment and maintenance of international
peace and security with the least diversion for armaments of the world’s
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human and economic resources, the Security Council shall be responsible
for formulating, with the assistance of the Military Staff Committee
referred to in Article 47, plans to be submitted to the members of the
United Nations for the establishment of a system for the regulation of
armaments.

VOTING
Article 27

1. Each member of the Security Council shall have one vote.

2. Decisions of the Security Council on procedural matters shall be
made by an affirmative vote of seven members.

3. Decisions of the Security Council on all other matters shall be made
by an affirmative vote of seven members including the concurring votes
of the permanent members ; provided that, in decisions under Chapter VI
and under paragraph 3 of Article 52, a party to a dispute shall abstain from
voting.

PROCEDURE
Article 28

1. The Security Council shall be so organized as to be able to function
continuously. Each member of the Security Council shall for this purpose
be represented at all times at the seat of the organization.

2. The Security Council shall hold periodic meetings at which each of
its members may, if it so desires, be represented by a member of the govern-
ment or by some other specially designated rcpresentative.

3. The Security Council may hold meetings at such places other than
the seat of the organization as in its judgment will best facilitate its work.

Article 29

The Security Council may establish subsidiary organs as it deems
necessary for the performance of its functions.

Anrticle 30

The Security Council shall adopt its own rules of procedure, including
the method of selecting its president.

Article 31
Any member of the United Nations which is not a membgr of the
Security Council may participate, without vote, in the discussion of any
question brought before the Security Council whenever the latter considers
that the interests of that member are specially affected.



104 Charter of the United Nations

Article 32

Any member of the United Nations which is not a member of the
Security Council or any State which is not a member of the United Nations,
if it is a party to a dispute under consideration by the Security Council,
shall be invited to participate, without vote, in the discussion relating to
the dispute.

The Security Council shall lay down such conditions as it deems just for
the participation of a State which is not a member of the United Nations.
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CHAPTER VI
PACIFIC SETTLEMENTS OF DISPUTE
Article 33

1. The parties to any dispute, the continuance of which is likely to
endanger the maintenance of international peace and security, shall, first
of all, seek a solution by negotiation, inquiry, mediation, conciliation,
arbitration, judicial settlement, resort to regional agencies or arrangements,
or other peaceful means of their own choice.

2. The Security Council shall, when it deems necessary, call upon the
parties to settle their dispute by such means.

Article 34

The Security Council may investigate any dispute, or any situation
which might lead to international friction or give rise to a dispute, in order
to determine whether the continuance of the dispute or situation is likely
to endanger the maintenance of international peace and security.

Article 35

I. Any member of the United Nations may bring any dispute or any
situation of the nature referred to in Article 34 to the attention of the
Security Council or of the General Assembly.

2. A State which is not a member of the United Nations may bring to
the attention of the Security Council or of the General Assembly any
dispute to which it is a party, if it accepts in advance, for the purposes of
t(}]\}? dispute, the obligations of pacific settlement provided in the present

arter.

The proceedings of the General Assembly in respect of matters
brought to its attention under this article will be subject to the provisions
of Articles 11 and 12.

Article 36

1. The Security Council may, at any stage of a dispute of the nature
referred to in Article 33 or of a situation of like nature, recommend appro-
priate procedures or methods of adjustment,

2. The Security Council should take into consideration any procedures
for the settlement of the dispute which have already been adopted by the
parties. L4

3. In making recommendations under this article the Security Council
should also take into consideration that legal disputes should as a general
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rule be referred by the parties to the International Court of Justice in
accordance with the provisions of the Statute of the Court.

Article 37

1. Should the parties to a dispute of the nature referred to in Article 33
fail to settle it by the means indicated in that article, they shall refer it to
the Security Council.

2. If the Security Council deems that the continuance of the dispute
is in fact likely to endanger the maintenance of international peace and
security, it shall decide whether to take action under Article 36 or to
recommend such terms of settlement as it may consider appropriate.

Article 38

Without prejudice to the provisions of Articles 33-37 the Security
Council may, if all the parties to any disputc so request, make recommen-
dations to the parties with a view to a pacific settlement of the dispute.
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CHAPTER VII

ACTION WITH RESPECT TO THREATS TO THE PEACE, BREACHES OF THE PEACE,
AND ACTS OF AGGRESSION

Article 39

The Security Council shall determine the existence of any threat to the
peace, breach of the peace, or act of aggression, and shall make recom-
mendations, or decide what measures shall be taken in accordance with
Articles 41 and 42, to maintain or restorc international peace and security.

Article 40

In order to prevent an aggravation of the situation, the Security Council
may, before making the recommendations or deciding upon the measures
provided for in Article 39, call upon the parties concerned to comply with
such provisional measures as it deers necessary or desirable. Such pro-
visional measures shall be without prejudice to the rights, claims or position
of the parties concerned.  The Security Council shall duly take account of
failure to comply with such provisional measures.

Article 41

The Security Council may decide what measures not involving the use
of armed force are to be employed to give effect to its decisions, and it
may call upon the members of the United Nations to apply such measures.
These may include complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means of com-
munication, and the severance of diplomatic relations.

Aiticle 42

Should the Security Council consider that measures provided for in
Article 41 would be inadequate or have proved to be inadequate, it may
take such action by air, sea, or land forces as may be necessary to maintain
or restore international peace and security. Such actions may include
demonstrations, blockade, and other operations by air, sea or land forces
of members of the United Nations.

Article 43

1. All members of the United Nations, in order to contriQute to the
maintenance of international peace and security, undertake to make
available to the Security Council, on its call and in accordance with a
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special agreement or agreements, armed forces, assistance and facilities,
including rights of passage, necessary for the purpose of maintaining inter-
national peace and security.

2. Such agreement or agreements shall govern the numbers and types
of forces, their degree of readiness and general location, and the nature of
the facilities and assistance to be provided.

8. The agreement or agreements shall be negotiated as soon as possible
on the initiative of the Security Council. They shall be concluded between
the Security Council and members or between the Security Council and
groups of members and shall be subject to ratification by the signatory
States in accordance with their constitutional processes.

Article 44

When the Security Council has decided to use force it shall, before
calling upon a member not represented on it to provide armed forces in
fulfilment of the obligations assumed under Article 43, invite that member,
if the member so desires, to participate in the decisions of the Security
Council concerning the employment of contingents of that member’s
armed forces.

Article 45

In order to enable the United Nations to take urgent military measures,
members shall hold immediately available national air-force contingents
for combined international enforcement action. The strength and degree
of rcadiness of these contingents and plans for their combined action shall
be determined, within the limits laid down in the special agreement or
agreements referred to in Article 43, by the Security Council with the
assistance of the Military Staff Committee.

Article 46

Plans for the application of armed force shall be made by the Security
Council with the assistance of the Military Staff Committee.

Article 47

1. There shall be established a Military Staff Committee to advise and
assist the Security Council on all questions relating to the Security Council’s
military requirements for the maintenance of international peace and
security, the employment and command of forces placed at its disposal,
the regulation of armaments, and possible disarmament.

2. The Military Staff Committee shall consist of the Chiefs of Staff of
the permanent members of the Security Council or their representatives.
Any member of the United Nations not permanently represented on the
Committet. shall be invited by the Committee to be associated with it when
the efficient discharge of the Committee’s responsibilitics required the
participation of that member in its work.
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3. The Military Staff Committee shall be responsible under the Security
Council for the strategic direction of any armed forces placed at the disposal
of the Security Council. Questions relating to the command of such forces
shall be worked out subsequently.

4. The Military Staff Committee, with the authorization of the Security
Council and after consultation with appropriate regional agencies, may
establish regional sub-committecs.

Article 48

1. 'The action required to carry out the decisions of the Security
Council for the maintenance of international peace and security shall be
taken by all the members of the United Nations or by some of them, as
the Security Council may determine.

2. Such decisions shall be carried out by the members of the United
Nations directly and through their action in the appropriate international
agencies of which they are members.

Article 49

The members of the United Nations shall join in affording mutual
assistance in carrying out the measures decided upon by the Security
Council.

Article 50

If preventive or enforcement measures against any State are taken by
the Security Council, any other State, whether a member of the United
Nations or not, which finds itself confronted with special economic problems
arising from the carrying out of those measures shall have the right to
consult the Security Council with regard to a solution of those problems.

Article 51

Nothing in the present Charter shall impair the inherent right of indi-
vidual or collective self-defence if an armed attack occurs against a member
of the United Nations, until the Security Council has taken the measure
necessary to maintain international peace and security. Measures taken
by members in the exercise of this right of self-defence shall be immediately
reported to the Security Council and shall not in any way affect the
authority and responsibility of the Security Council under the present
Charter to take at any time such action as it deems necessary in order to
maintain or restore international peace and security.
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CHAPTER VIII
REGIONAL ARRANGEMENTS
Article 52

1. Nothing in the present Charter precludes the cxistence of regional
arrangements or agencies for dealing with such matters relating to the
maintenance of international peace and security as are appropriate for
regional action, provided that such arrangements or agencies and their
activities are consistent with the purposes and principles of the United
Nations.

2. The members of the United Nations entering into such arrangements
or constituting such agencies shall make every effort to achieve pacific
settlement of local disputes through such regional arrangements or by such
regional agencies before referring them to the Security Council.

. The Security Council shall encourage the development of pacific
settlement of local disputes through such regional arrangements or by such
regional agencies either on the initiative of the States concerned or by
reference from the Security Council.

4. This Article in no way impairs the application of Articles 34 and 35.

Article 53

1. The Security Council shall, wherc appropriate, utilize such regional
arrangements or agencies for enforcement action under its authority.
But no enforcement action shall be taken under regional arrangement or
by regional agencies without the authorization of the Security Council with
the exception of measures against any enemy State, as defined in Paragraph
2 of this Article, provided for pursuant to Article 107 or in regional arrange-
ments directed against renewal of aggressive policy on the part of any such
State, until such time as the organization may, on request of the govern-
ments concerned, be charged with the responsibility for preventing further
aggression by such a State.

2. The term “ enemy State ” as used in Paragraph 1 of this Article
applies to any State which during the Second World War has been an
enemy of any signatory of the present Charter.

Article 54

The Security Council shall at all times be kept fully informed of activities
undertaken or in contemplation under regional arrangements or by regional
agencies for the maintenance of international peace and security.
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CHAPTER IX
INTERNATIONAL ECONOMIC AND SOCIAL CO-OPERATION
Article 55
With a view to the creation of conditions of stability and well-being which
are necessary for peaceful and friendly relations among nations based on
respect for the principle of equal rights and self-determination of peoples,
the United Nations shall promote :—
(a) Higher standards of living, full employment, and conditions of
economic and social progress and development ;
() solutions of international economic, social, health and related
problems ; and international cultural and educational co-operation ; and
(¢) universal respect for, and observance of, human rights and funda-
mental freedoms for all without distinction as to race, sex, language or
religion.

Article 56
All members pledge themselves to take joint and separate action in
co-operation with the organization for the achievement of the purposes
set forth in Article 55.

Article 57

1. The various specialized agencies, established by inter-governmental
agreement and having wide international responsibilities, as defined in
their basic instruments, in economic, social, cultural, educational, health
and related fields, shall be brought into relationship with the United
Nations in accordance with the provisions of Article 63.

2, Such agencies thus brought into relationship with the United
Nations are hereinafter referred to as ‘‘ specialized agencies ™.

Article 58

The organization shall make recommendations for the co-ordination of
the policies and activities of the specialized agencies.

Article 59

The organization shall, where appropriate, initiate negotiatior# among
the States concerned for the creation of any new specialized agencies
required for the accomplishment of the purposes set forth in Article 55.
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Article 60
Responsibility for the discharge of the functions of the organization set
forth 1in this chapter shall be vested in the General Assembly and, under
the authority of the General Assembly in the Economic and Social Council,
which shall have for this purpose the powers set forth in Chapter X.

112
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CHAPTER X
ECONOMIC AND SOCIAL COUNGIL COMPOSITION
Article 61

1. The Economic and Social Council shall consist of 18 members of
the United Nations elected by the General Assembly.

2. Subject to the provisions of paragraph 3, six members of the Economic
and Social Council shall be elected each year for a term of three years.
A retiring member shall be eligible for immediate re-election.

3. At the first election, 18 members of the Economic and Social Council
shall be chosen, the term of office of six members so chosen shall expire
at the end of one year, and of six other members at the end of two years,
in accordance with arrangements made by the General Assembly.

4. Each member of the Economic and Social Council shall have one
representative.

FUNCTIONS AND POWERS
Article 62

1. The Economic and Social Council may make or initiate studies and
reports with respect to international economic, social, cultural, educational
health and related matters and may make recommendations with respect
to any such matters to the General Assembly, to the members of the
United Nations, and to the specialized agencies concerned.

2. It may make recommendations for the purpose of promoting respect
for, and observance of, human rights and fundamental freedoms for all.

It may prepare draft conventions for submission to the General
Assembly, with respect to matters falling within its competence.

4. It may call, in accordance with the rules prescribed by the United
Nations, international conferences on matters falling within its competence.

Article 63

1. The Economic and Social Council may enter into agreements with
any of the agencies referred to in Article 57, defining the terms on which
the agency concerned shall be brought into relationship with the United
Nations. Such agreements shall be subject to approval by the General
Assembly.

2. It may co-ordinate the activities of the specialized agencies through
consultation with and recommendations to such agencies ang through
recommendations to the General Assembly and to the members of the
United Nations. 8



I14 Charter of the United Nations

Article 64

1. The Economic and Social Council may take appropriate steps to
obtain regular reports from the specialized agencies. It may make arrange-
ments with the members of the United Nations and with the specialized
agencies to obtain reports on the steps taken to give effect to its own recom-
mendations and to recommendations on matters falling within its com-
petence made by the General Assembly.

2. It may communicate its observations on these reports to the General
Assembly.

Article 65

The Economic and Social Council may furnish information to the Security
Council and shall assist the Security Council upon its request.

Article 66

1. The Economic and Social Council shall perform such functions as
fall within its competence in connexion with the carrying out of the recom-
mendations of the General Assembly.

2, It may, with the approval of the General Assembly, perform services
at the request of members of the United Nations and at the request of
specialized agencies.

3. It shall perform such other functions as are specified elsewhere in
the present Charter or as may be assigned to it by the General Assembly.

VOTING
Article 67
t. Each member of the Economic and Social Council shall have one
vote.

2. Decisions of the Economic and Social Council shall be made by a
majority of the members present and voting.

PROCEDURE
Article 68
The Economic and Social Council shall set up commissions in economic

and social fields and for the promotion of human rights, and such other
commissions as may be required for the performance of its functions,

Article 69

The Economic and Social Council shall invite any member of the
United Nations to participate, without vote, in its deliberations on any
matter of particular concern to that member.
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Article 70

The Economic and Social Council may make arrangements for repre-
sentatives of the specialized agencies to participate, without vote, in its
deliberations and in those of the commissions established by it, and for its
representatives to participate in the deliberations of the spccializcd agencies.

Article 71

The Economic and Social Council may make suitable arrangements for
consultation with non-governmental organizations which are concerned
with matters within its competence.

Such arrangements may be made with international organizations and,
where appropriate, with national organizations after consultation with
the member of the United Nations concerned.

Article 72
1. The Economic and Social Council shall adopt its own rules of
procedure, including the method of selecting its president.
2. The Economic and Social Council shall meet as required in accord-

ance with its rules, which shall include provision for the convening of
meetings on request of a majority of its members.
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CHAPTER XI
DECLARATION REGARDING NON-SELF-GOVERNING TERRITORIES
Article 73

Members of the United Nations which have or assumc responsibilities
for the administration of territories whose peoples have not yet attained
a full measurc of sclf-government recognize the principle that the interests
of the inhabitants of these territories are paramount, and accept as a sacred
trust the obligation to promote to the utmost, within the system of inter-
national peace and security established by the present Charter, the well-
being of the inhabitants of these territories, and, to this end :

(a) To ensure, with due respect for the culture of the pecoples con-
cerned, their political, economic, social and educational advancement,
their just treatment, and their protection against abuses ;

(6) To devclop self-government, to take due account of the political
aspirations of the peoples, and to assist them in the progressive develop-
ment of their free political institutions, according to the particular
circumstances of each territory and its peoples and their varying stages
of advancement ;

(¢) 'To further international peace and security ;

(d) To promote constructive measures of development, to encourage
research, and to co-operate with one another and, when and where
appropriate, with specialized international bodies with a view to the
practical achievement of the social, economic and scientific purposes set
forth in this Article ; and

() To transmit regularly to the Secretary-General for information
purposes, subject to such limitation as security and constitutional con-
siderations may require, statistical and other information of a technical
nature relating to economic, social and educational conditions in the
territories for which they are respectively responsible other than those
territories to which Chapters XII and XIII apply.

Article 74

Members of the United Nations also agree that their policy in respect
of the territorics to which this chapter applies, no less than in respect of
their metropolitan areas, must be based on the general principle of good
neighbourliness due account being taken of the interests and well-being
of the rest of the world, in social, economic and commercial matters.
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CHAPTER XII
INTERNATIONAL TRUSTEESHIP SYSTEM
Article 75

The United Nations shall establish under its authority an International
Trusteeship System for the administration and supervision of such terri-
tories as may be placed thereunder by subsequent individual agreements.
These territories are hereinafter referred to as Trust Territories.

Article 76

The basic objectives of the Trusteeship System, in accordance with the
purposes of the United Nations laid down in Article 1 of the present Charter,
shall be:

(a) To further international pcace and security ;

(6) To promote the political. economic, social and educational
advancement of the inhabitants of the Trust Territories, and their
progressive development towards self-government or independence as
may be appropriate to the particular circumstances of each territory
and its peoples and the frecly expressed wishes of the people concerned,
and as may be provided by the terms of each trusteeship agreement ;

(¢) To encourage respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language or religion,
and to encourage recognition of the interdependence of the peoples of
the world ; and

(d) To ensure equal treatment in social, economic and commercial
matters for all members of the United Nations and their nationals, and
also equal treatment for the latter in the administration of justice, without
prejudice to the attainment of the foregoing objectives and subject to
the provisions of Article 8o.

Article 77
1. The Trusteeship System shall apply to such territories in the following
categories as may be placed thereunder by means of trusteeship agree-
ments :
(a) Territories now held under mandate ;
() Territories which may be detached from enemy States as a result
of the Second World War ; and
sc) Territories voluntarily placed under the system by States respon-
sible for their administration.
2. It will be a matter for subsequent agreement as to whicheerritories
in the foregoing categories will be brought under the Trusteeship System
and upon what terms.
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Article 78

The Trusteeship System shall not apply to territories which have become
members of the United Nations, relationship among which shall be based
on respect for the principle of sovereign equality.

Article 79

The terms of trusteeship for each territory to be placed under the Trustee-
ship System, including any alteration or amendment, shall be agreed upon
by the States directly concerned, including the mandatory power in the
case of territorics held under mandate by a member of the United Nations,
and shall be approved as provided for in Articles 83 and 8.

Article 8o

1. Except as may be agreed upon in individual trusteeship agreements,
made under Articles 77, 79 and 81, placing each territory under the
Trusteeship System, and until such agrcements have been concluded,
nothing in this chapter shall be construed in or of itself to alter in any
manner the rights whatsoever of any States or any peoples or the terms of
existing international instruments to which members of the United Nations
may respectively be partics.

2. Paragraph 1 of this Article shall not be interpreted as giving grounds
for delay or postponement of the negotiation and conclusion of agreements
for placing mandated and other territories under the Trusteeship System
as provided for in Article 77.

Article 81

The trusteeship agreement shall in each case include the terms under
which the Trust Territory will be administered and designate the authority
which will exercise the administration of the Trust Territory. Such
authority, hereinafter called the Administering Authority, may be one or
more States or the organization itself.

Article 82

There may be designated, in any trusteeship agreement, a strategic arca
or areas which may include part or all of the Trust Territory to which the
agreement applies, without prejudice to any special agreement or agree-
ments made under Article 43.

Article 83

1. All functions of the United Nations relating to strategic areas,
including the approval of the terms of the trusteeship agreements and of
their alteration or amendment, shall be exercised by the Security Council.

2. The basic objectives set forth in Article 76 shall be applicable to the
people of each strategic area.



Charter of the United Nations 119

3. The Security Council shall, subject to the provisions of the trusteeship
agreements and without prejudice to sccurity considerations, avail itself of
the assistance of the Trusteeship Council to perform those functions of the
United Nations under the Trusteeship System relating to political, econo-
mic, social, and educational matters in the strategic areas.

Anticle 84

It shall be the duty of the Administering Authority to ensure that the
Trust Territory shall play its part in the maintenance of international peace
and security. To this end the Administering Authority may make use of
volunteer forces, facilities, and assistance from the Trust Territory in
carrying out the obligations towards the Security Council undertaken in
this regard by the Administering Authority, as well as for local defence and
the maintenance of law and order within the Trust Territory.

Article 85

1. The functions of the United Nations with regard to trusteeship
agreements for all arcas not designated as strategic, including the approval
of the terms of the trusteeship agreements and of their altcration or amend-
ment, shall be exercised by the General Assembly.

2. The Trustecship Council, operating under the authority of the
General Assembly, shall assist the General Assembly in carrying out these
functions.
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CHAPTER XIII
THE TRUSTEESHIP COUNCIL COMPOSITION
Article 86

1. The Trusteeship Council shall consist of the following members of
the United Nations :—

(a) Those members administering Trust Territories ;

(b) Such of those members mentioned by name in Article 23 as are
not administering Trust Territories ; and

(¢) As many other members elected for three-year terms by the
General Assembly as may be necessary to ensure that the total number
of members of the Trusteeship Council is equally divided between those
members of the United Nations which administer Trust Territories and
those which do not.

2. Each member of the Trusteeship Council shall designate one specially
qualified person to represent it therein.

FUNCTIONS AND POWERS
Article 87

The General Assembly and, under its authority, the Trusteeship Council,
in carrying out their functions, may :—

(a) Consider reports submitted by the Administering Authority ;

(b) Accept petitions and examine them in consultation with the
Administering Authority ;

(¢) Provide for periodic visits to the respective Trust Territories at
times agreed upon with the Administering Authority ; and

(d) Take these and other actions in conformity with the terms of the
trusteeship agreements.

Article 88

The Trusteeship Council shall formulate a questionnaire on the political,
economic, social, and educational advancement of the inhabitants of each
Trust Territory, and the Administering Authority for each Trust Territory
within the competence of the General Assembly shall make an annual
report to the General Assembly upon the basis of such a questionnaire.

VOTING
Article 89
1. Ea&h member of the Trusteeship Council shall have one vote.

2. Decisions of the Trusteeship Council shall be made by a majority of
the members present and voting.
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PROCEDURE
Article go

1. The Trusteeship Council shall adopt its own rules procedure,
including the method of seclecting its president.

2. The Trusteeship Council shall meet as required in accordance with
its rules, which shall include provision for the convening of meetings on
the request of a majority of its members.

Article 91

The Trusteeship Council shall, when appropriate, avail itself of the assist-
ance of the Economic and Social Council and of the specialized agencies
in regard to matters with which they are respectively concerned.
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CHAPTER XIV
THE INTERNATIONAL COURT OF JUSTICE
Article 92

The International Court of Justice shall be the principal judicial organ
of the United Nations. It shall function in accordance with the annexed
Statute, which is based upon the Statute of the Permanent Court of Inter-
national Justice and forms an integral part of the present Charter.

Article 93

1. All members of the United Nations arc ipso_facto parties to the Statute
of the International Court of Justice.

2. A State which is not a member of the United Nations may become
a party to the Statute of the International Court of Justice on conditions to
be determined in each case by thc General Assembly upon the recomnmen-
dation of the Sccurity Council.

Article 94

1. Each member of the United Nations undertakes to comply with the
dccision of the International Court of Justice in any casc to which it is a
party.

2. Ifany party to a case fails to perform the obligations incumbent upon
it under a judgment rendered by the Court, the other party may have
recourse to the Security Council, which may, if it deems necessary, make
recommendations or decide upon measures to be taken to give eflect to the
judgment,

Article 95

Nothing in the present Charter shall prevent members of the United
Nations from entrusting the solution of their differences to other tribunals
by virtue of agreements already in existence or which may be concluded
in the future.

Article 96

1. The General Asscmbly or the Security Council may request the
International Court of Justice to give an advisory opinion on any legal
question.

2. Other organs of the United Nations and specialized agencies, which
may at any time be so authorized by the General Assembly, may also
request advisory opinions of the Court on legal questions arising within
the scope of their activities.



Charter of the United Nations 123

CHAPTER XV
THE SECRETARIAT
Article 97

The Secretariat shall comprise a Secretary-General and such staff as the
organization may require. The Secretary-General shall be appointed by
the General Assembly upon the recommendation of the Security Council.
He shall be the chief administrative officer of the organization.

Article 98

The Secretary-General shall act in that capacity in all meetings of the
Gencral Assembly, of the Security Council, of the Economic and Social
Council, and of the Trusteeship Council, and shall perform such other
functions as arc entrusted to him by these organs. The Secrctary-General
shall make an annual report to the General Assembly on the work of the
organization.

Article 99

The Secretary-General may bring to the attention of the Security Council
any matter which in his opinion may threaten the maintenance of inter-
national pecace and security.

Article 100

1. In the performance of their dutics the Sccretary-General and the
staff shall not seek or receive instructions from any Government or from
any other authority external to the organization. They shall refrain from
any action which might reflect on their position as international officials
responsible only to the organization.

2. Each member of the United Nations undertakes to respect the
exclusively international character of the responsibilities of the Secretary-
General and the staff and not to seek to influence them in the discharge of
their responsibilities.

Article 101

1. The staff shall be appointed by the Secretary-General under regula-
tions established by the General Assembly.

2. Appropriate staffs shall be permanently assigned to the Economic
and Social Council, the Trusteeship Council, and, as rcquirccﬁ to other
organs of the United Nations. These staffs shall form a part of the Secre-
tariat.
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3. The paramount consideration in the employment of the staff and
in the determination of the conditions of service shall be the necessity of
securing the highest standards of efficiency, competence and integrity.
Due regard shall be paid to the importance of recruiting the staff on as
wide a geographical basis as possible.
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CHAPTER XVI
MISCELLANEOUS PROVISIONS
Article 102

1. Every treaty and every international agreement entered into by any
member of the United Nations after the present Charter comes into force
shall as soon as possible be registered with the Secretariat and published
by it.

2. No party to any such treaty or international agreement which has
not been registered in accordance with the provisions of paragraph 1 of
this Article may invoke that treaty or agreement before any organ of the
United Nations.

Article 103

In the event of a conflict between the obligations of the members of the
United Nations under the present Charter and obligations under any other
international agreement their obligations under the present Charter shall

prevail.

Article 104
The organization shall enjoy in the territory of each of its members such
legal capacity as may be necessary for the exercise of its functions and the
fulfilment of its purposes.

Article 105

1. The organization shall enjoy in the territory of each of its members
such privileges and immunitics as are necessary for the fulfilment of its
purposes.

2. Representatives of the members of the United Nations and officials
of the organization shall similarly enjoy such privileges and immunities
as are necessary for the independent exercise of their functions in connexion
with the organization.

3. The General Assembly may make recommendations with a view to
determining the details of the application of paragraphs 1 and 2 of this
Article or may propose conventions to the members of the United Nations
for.this purpose.
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CHAPTER XVII
TRANSITIONAL SECURITY ARRANGEMENTS
Article 106

Pending the coming into force of such special agreements referred to in
Article 43 as in the opinion of the Security Council enable it to begin the
exercise of its responsibilities under Article 42, the parties to the Four-
Nation Declaration, signed at Moscow, October 30, 1943, and France,
shall, in accordance with the provisions of paragraph 5 of that Declaration,
consult with one another and as occasion requires with other members of
the United Nations with a view to such joint action on behalf of the organi-
zation as may be necessary for the purpose of maintaining international
pcace and security.

Article 107

Nothing in the present Charter shall invalidate or preclude action, in
relation to any State which during the Second World War has been an
encmy of any signatory to the present Charter, taken or authorized as a
result of that war by the Governments having responsibility for such action.
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CHAPTER XVIII
AMENDMENTS
Article 108

Amendments to the present Charter shall come into force for all members
of the United Nations when they have been adopted by a vote of two-thirds
of the members of the General Assembly and ratified in accordance with
their respective constitutional processes by two-thirds of the members of
ge Ur}ited Nations, including all the permanent members of the Security

ouncil.

Article 109

1. A general conference of the members of the United Nations for the
purpose of reviewing the present Charter may be held at a date and place
to be fixed by a two-thirds vote of the members of the General Assembly
and by a vote of any seven members of the Security Council. Each
member of the United Nations shall have one vote in the conference.

2. Any alteration of the present Charter recommended by a two-thirds
vote of the conference shall take effect when ratified in accordance with
their respective constitutional processes by two-thirds of the members of
the United Nations including all the permanent members of the Sccurity
Council.

3. If such a conference has not been held before the tenth annual
session of the General Assembly following the coming into force of the
present Charter, the proposal to call such a conference shall be placed on
the agenda of that session of the General Asscmbly, and the conference
shall be held if so decided by a majority vote of the members of the General
Assembly and by a vote of any seven members of the Security Council.
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CHAPTER XIX
RATIFICATION AND SIGNATURE
Article 110

1. The present Charter shall be ratified by the signatory States in
accordance with their respective constitutional processes.

2. The ratifications shall be desposited with the Government of the.
United States of America, which shall notify all the signatory States of each
deposit as well as the Secretary-General of the organization when he has
been appointed.

3. The present Charter shall come into force upon the deposit of ratifi-
cations by the Republic of China, France, the Union of Soviet Socialist
Republics, the United Kingdom of Great Britain and Northern Ireland, and
the United States of America, and by a majority of the other signatory
States. A protocol of the ratifications deposited shall thereupon be drawn
up by the Government of the United States of America which shall com-
municate copies thereof to all the signatory States.

4. The States signatory to the present Charter which ratify it after it
has come into force will become original members of the United Nations
on the date of the deposit of their respective ratifications.

Article 111

The present Charter, of which the Chinese, English, French, Russian,
and Spanish texts are equally authentic, shall remain deposited in the
archives of the Government of the United States of America. Duly certified
copies thereof shall be transmitted by that Government to the Governments
of the other signatory States.

In faith whereof the representatives of the United Nations have signed
the present Charter.

Done at the City of San Francisco the twenty-sixth day of June, one
thousand nine hundred and forty-five.


















	00000001.tif
	00000002.tif
	00000003.tif
	00000004.tif
	00000005.tif
	00000006.tif
	00000007.tif
	00000008.tif
	00000009.tif
	00000010.tif
	00000011.tif
	00000012.tif
	00000013.tif
	00000014.tif
	00000015.tif
	00000016.tif
	00000017.tif
	00000018.tif
	00000019.tif
	00000020.tif
	00000021.tif
	00000022.tif
	00000023.tif
	00000024.tif
	00000025.tif
	00000026.tif
	00000027.tif
	00000028.tif
	00000029.tif
	00000030.tif
	00000031.tif
	00000032.tif
	00000033.tif
	00000034.tif
	00000035.tif
	00000036.tif
	00000037.tif
	00000038.tif
	00000039.tif
	00000040.tif
	00000041.tif
	00000042.tif
	00000043.tif
	00000044.tif
	00000045.tif
	00000046.tif
	00000047.tif
	00000048.tif
	00000049.tif
	00000050.tif
	00000051.tif
	00000052.tif
	00000053.tif
	00000054.tif
	00000055.tif
	00000056.tif
	00000057.tif
	00000058.tif
	00000059.tif
	00000060.tif
	00000061.tif
	00000062.tif
	00000063.tif
	00000064.tif
	00000065.tif
	00000066.tif
	00000067.tif
	00000068.tif
	00000069.tif
	00000070.tif
	00000071.tif
	00000072.tif
	00000073.tif
	00000074.tif
	00000075.tif
	00000076.tif
	00000077.tif
	00000078.tif
	00000079.tif
	00000080.tif
	00000081.tif
	00000082.tif
	00000083.tif
	00000084.tif
	00000085.tif
	00000086.tif
	00000087.tif
	00000088.tif
	00000089.tif
	00000090.tif
	00000091.tif
	00000092.tif
	00000093.tif
	00000094.tif
	00000095.tif
	00000096.tif
	00000097.tif
	00000098.tif
	00000099.tif
	00000100.tif
	00000101.tif
	00000102.tif
	00000103.tif
	00000104.tif
	00000105.tif
	00000106.tif
	00000107.tif
	00000108.tif
	00000109.tif
	00000110.tif
	00000111.tif
	00000112.tif
	00000113.tif
	00000114.tif
	00000115.tif
	00000116.tif
	00000117.tif
	00000118.tif
	00000119.tif
	00000120.tif
	00000121.tif
	00000122.tif
	00000123.tif
	00000124.tif
	00000125.tif
	00000126.tif
	00000127.tif
	00000128.tif
	00000129.tif
	00000130.tif
	00000131.tif
	00000132.tif
	00000133.tif
	00000134.tif
	00000135.tif
	00000136.tif
	00000137.tif
	00000138.tif

