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DIVORCE.

Divorce is a corollary to the marriage laws. Por-
haps it is a special institution for mwn. Nature has not
gifted animals or birds with such sensitiveness that
would prompt them to change their spouse as to human
heings. Perhaps monogamous couples in birds and ani-
mals have been gifted with ‘such unbroken instinctive
fidelity to each other, such remarkable harmony in tem-
peraments, that no change is necessary. Human beings
have sometimes to pay the penalty of being reasonable
and of possessing a free will. Even if men and women
take the greatest care they can in selecting their partners,
differences between them afterwards ave quite possible.
Nor can infidelity ba the only reason for the coupls hav-
ing an unpleasant time betweon themselves. It is not
very rare that tastes and temperam :nts of a husband and
wife differ so radically twafgupset all the social happi-
ness. Sa’adi has very pertinently said : —

“ A bad woman in the hous: of a good man makes it
a hell for him in this world.” ’

Woman suffers in the sam> way il tied to a husba.nh
she dislikes, although she has bzen gifted with a greater
self-suffering and self-abnegation. To her a homs is
dearer than it is to man. Hoar love for her children is
also naturally great. She has greater sentiments of a Fec-
tion generally, and greater attachmoant to her husband in
particular. She is superior to man in these respects.

C
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Shp would subm,Lt)b any inconvenience and trouble ra-
ther than leave her child en, her husband, and her home.
It was bacause of this feminine character that no legis-

lator except Muhammad, whose soligi for woman'’s
rights was greater than that fé'&y her man, thought
&ecessa.ry to takz in eration :ny such case as

that of a woman who woald liks to divorce her husband.
Almost all religions excopt Hinduism have allowed man
to divorce lhis wife. But noieligion except Islam has
allowed a woman to get a divorce from her husband.
Divorce by husbands of their wives was allowed by the
Greeks, the Romans, the Israslites and the Christians.

In Islam there have been certain jurists who have
given their verdict that divorce is altogether unlawful to
Muslims. But this view has not been accepted. The
Radd-ul-Muhtar contradicts the arguments against the
invalidity of divorce, but adds: “Divorce is really for-
bidden, but only on certain conditions it becomes mubul
{permissible), and therefore certain jurists hold that it is
not allowed at all.”

On the other hand, sg_gumt is the regard of Islam
tor woman that Durr-ul-mukhtar gives certain conditions
of man’s Weaknesses or physical defests in Which, it says,
“ Divorce is necessary to safeguard the rights and privi-
leges of women.”’

One point, however, is quite certain—that there was
mnothing more detestable to the Great Legislator himself
than divorce. Many are his sayings on the subject, as:—

Abghazul halal <lulah ul-lalaq.

1. *“The most hateful of lawful things in the sight

of God is divorce ' (Mishkat).



3

2. “The curse of God rests on him who repudiates
his wife capriciously.”

3. “God has created nothing on the face of the
earth' worse than divorce "’ (Abu Daood).

4. ' Marry women and do not divorce them &i‘
ciously bacause God doesnot like lustful men or women'*
(Mishkat).

5. “ Divorce shakes the throne of God ' (Kamil).

6. Nothing pleaseth God more than the emancipa-
tion of slaves, and nothing displeaseth Him more than
divorce "’ (Aldarqutni).

And so forth.

Every Muslim knows that 7uluq (divorce) was ex-
tremely disliked by the Prophet. Being an inspired and
universal Prophet, sent for all mankind in every age and
country, Muhammad had to legislate as regards divoree,
but personally he disliked it immensely, and made no se-
cret of it.  The result of this dislike has been very bene-
ficial tor Muslim society. Of 70,000,000 ‘Muslims in In-
dia, not one in a huu&t‘m-bhousand takes recourse to
divorce. The same is the case in Afghanistan and Turkey,
though the Arabs in Hedjaz and Egypt do sometimes
misuse the restricted permission of divorce. In Muslim
<countries divorce is considered to be very contemptible

socially. Any man who takes recourse to divorce loses
all respect. ’

The main difference between the divorce laws of
Christianity and Islam lies in this, that while Christian-
My recognizes only one condition of divorce—i.e, infide-
lity—and makes divorce a matter of public proceedings,
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Islam lays down no hard-and-fast conditions for divorce
and makes it a strictly private affair.
Al-Ghazzali writes ;——

*“ The greatest care should be taken to avoid divorce,
for, though divorce is permitted, yet God disapproves of
it, because the very utterance of the word ‘divorce”
causes & woman pain and how can it be right to pain
any one ? When divorce is absolut.ely necessary, the for-
nmiula for it should not be repeated thrice all at once, but
on three different occasions* A woman should be divor-
ced kindly, not through anger and contempt, and not
without a reason. After divorce a man should give his
former wife a present, and net tell others that she has
been divorced for such and such a fault. Of a certain
man who was instituting divorce proceedings against his.
wife it is related that people asked him, ‘ Why are you
divorcing her 2’ He answered, I do not reveal my wife’s
sacrets.” When he had actually divoreced her, he was
asked again, and said, ‘She is a stranger to me now ; 1
have nothing to do With her vrivate affairs.””

That Islam, while laying down vestrictions in the
way of divorce and discouraging it very strongly and
persistently, did not lay down any hard-and-fast condi-
tions was simply because, unlike other religions—includ~
ding Christianity—it was not weant for any one:people
or one country alone, but for the world at large and for
every age and race, and for every stage in society. Christ
said : “I was not sent but unto the lost sheep of Israel”
(Matt. xv. 24). So his divorce law—and that is the only

* The formula for divorce has to be repeated thrice to
make it.complete..




b)

law he has laid down as regards women—was confined
to the Jewes, and was meant to improve the degraded
and lustful condition to which they had fallen when Ch-
rist came.

It it had been possible, Christ would have abolished
the very institution of marriage and made all his follow-
ors “ eunuchs for the kingdom of God.”

While altering the then presailing Mosaic law, and
restricting divoree only to the cases of infidelity of the
wife, Christ said :—

“ Moses for your hardness of heart sutfered you to
pub,away your wives : but [rom the hsginning it hath not
bheen-so.  And | say unto you, Whosoever shall put away
his wile, except for fornication, and shall marry another,
committeth adultery : and he that marrieth her when
she is put away committeth adultery. The disciples say
unto him, If the case of the man is so with his wife, it is
not expedient to marry. But he said unto them, all men
.cannot receive this saying, but they to whom it is given.
For there are eunul-hs, which were so born from their
mother’s womb: and thare are eunuchs, which were, made
eunuchs by men: and there are cunuchs, which made
themselves eunuchs for the kingdom of heaven’s sake.
He that is able to receive it, let him receive it (Matt,
xix. 8—12).

Muhammad had to meet all the circumstances-—not
of infidelity alone—when a happy home-life becomes
impossible.

Christian logislators had to depart from even that
one law which Christ 1aid down, because that law could
not he made universal, and it was not fit to meet every
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circumstance or condition of society and civilization. In
Christian Russia—which is more Christian than anyother
Christian country—there are now allowed thirty-fiverea
sons for giving divorce. In America divorce has becom o
a plaything. In England itself an agitation has been
raised to make divorce possible under other conditions;
and not to restrict it to infidelity alone.

The tendency of the civilized world is to adopt the
Muslim principle of divorce, i.e. to make it permissible
on conditions other than infidelity also. And this is as
it should be. In England, where the law as regards di-
vorce is extraordinarily strict, in spite of the findings of
a Commission to make it more easily obtainable, there
are thousands and thousands of such couples whose life
is an unbearble misery ; there are hundreds of thousands.
who have been coniemned to live a bachelor's life sepa-
rately from esch other. A woman, separated from her
husband, even her children taken away from her, with-
out a decent home or a friend, must feel a divorce far
better than the life she is condemned to live after her
separation from her husbang  d man, also, cannot like
at all the burden he has to bear in the upkeep of his
separated wife and the extra, charges ho has to incur for
his own house-keeping. Man and woman both find the
life they have tolive when separated from each other, yet.
unable to divorce, very hard; but to woman it is hard-
ést. If she commits adultery simply to escape from that
life she should be excused. If it be only for her sake
divorce should be allowed in such cases as make separa-
tibn a necessity.

Why the English law of divorce should be more
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Christian . than that of other Christian, countries is a
mystery.

Sir Arthur Conan Doyle wrote to The Trmes of Sep-
tember 3, 1917, thus :—

SIR,—Lord Halifax appeals to the Christian tradi-
tion in order to prevent the proposed reform of our di-
vorce laws. He must bear in mind, however, that all
Christian nations, including our fellow-subjects in Scot-
land, a.e more liberal than ourselves in dealing with this
subject. It seems difficult to sustain the contention that
these communities are less Christian than ourselves, or
that Lord Halifax and those who follow him are the
sole representatives of true Christian traditions. Those
who associate Christianity with the relief of innocent
suffering will take a very different view.

Lady Muir Mackenzic wrote in the Evening Stan-
dard of Tuesday, October 2, 1917, as follows :—

Is it right to press for social reforms such asa
change in our divorce laws while the country is at war ?
Surely, for it is nover too soon to right a wrong, and our
English divorce laws raflect little credit on usasa
nation.

They ave, to begin with, distinctly unjust to the poor
man and to every woman, whether she be rich or poor.
It has been stated by inaccurate people that a poor man
can nowadays * obtain the benefit of the Divorce Court
at a cost of little more than the family Sunday joint.”
Such statements should be confined to * the poor Liondon
man.”” The poor Birmingham, Manchester, Liverpool,
or Newecastle man is for ever debarred from obtaining s
divorce. Itis well to remember that the Majority Re-
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port of the Royal Commission on Divorce, whose find-
ings are ignored by our Government, recommended thnt.
“ divorce cases be heard locally,” so that people living
outside the London area might be placed on an equal foot-
ing in the matter of relief. But so far nothing has bheen
done in this direction.

We heard much about the soldier’s * unmariied
wife "' when the war first broke out. The Government
very properly recognized that she had a right to a sepa-
ration subsistence allowance for herself and her children.
If our divorco laws were not so inhuman, there would
not be so many unmarried wives. It is calculated that
about seven thousand separation orders are granted every
vear, and this means that the ** separated ’’ man and wo-
man may never legally remarry. The ecclesiastics who
forbid real divorce »re in reality encouraging “irregular
unions and restricting the birth-rate of legitimate child-
ren.” Many separated couples come of a class who
would make desirable parents, but being self-respecting
aven when they contract quasi-marriages, they are reluc-
tant to hring into being ghid#en "branded with illegiti-
macy. Thus the existing separation system tends to
sterilize four persons.

We actually have in the British Isles very excellent
divorce laws. I refer to Scotland. Yet if we reformers
in England and Wales decided to petition Parliament to
follow the example of Scotland, we should be told by the
Church of England and Bishops that we were suggesting
an immoral action.

The members of the Women’s Co-operative Guild
make the reform of the English divorce luws a part of
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their propaganda. They were told in 1915 that if they
did not give up advocating this veform, £400 a year
coming to them from certain ccclesiatical sources would
be withdrawn. This fine body of women rufused to be
thus coerced, and made up this missing sum themselves.

Why do we consent at this late period of our history
to hai e owr lives darkened by mediaval conceptions and
ecclesiastical mysticism ?  Why are we content to see
the rich man obtain what is denied to the poor man ?
Some of our Colonial possessions have broken away
from the foolish tradition of the Motherland, and made
sensible marriage laws and divoree laws for themselves.
We are ceasing in this respect to be a pattern for the
rest of the world to follow. When Japan decided to
become modern, her wise men considered the law sys-
tems prevailing in various countries, but decided that as
far as the divorce laws went, the IEnglish system was
antiquated and impossible, and adopted laws prevailing
in cortain other Europoan countries.

In Holland, for instance, where the people are far
{rom being flighty, an oxwilat divorce system prevails.
It is interesting to note that fewer divorce cases are re-
corded since common-sense facilities have been given to
the Dutch.

Countries where divoree is permitted and where no
distinction between the cexes is made include Austria
{for Protestants), Denmark, France, the German .Em-
pire, Hungavy (for Protestants, Greeks, and J ews), Nor-
way, Sweden, Switzerland, Rumania, and Russia. The
rule is the same in Natal, the Cape Provinces, New Zea-
Iand, and Now South Wales. The last two are subjecy,
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to certain provisions as to domicile. In the United
States the sexes are on an oquality as regards grounds of
divorce.

It does seem an anomoly for England alone to pena-
lize her women in the matter of laws concerning di-
vorce.

Let o woman break the moral law but once, and her
husband can readily obtain a divorce. On the other
hand, a husband may openly do wrong time after time,
and a woman will find it impossible to obtain any dis-
solution of her marriage, except, of course; in Scotland.

Mrs. Webbe, one of the Committee of the London
Diocesan Rescue and Prevention Association, gave in-
teresting evidence before the Royal Commission. She con-
sidered that the equalization of the divorce law would
prove & strong deterrant to immorality. She stated :—

“I find it hard to express strongly enough my feel-
ings with regard to the iniquities of the moral standard
between the sexes. What determined me to do the work
T am now doing was when, as a young married woman,
I found a man could live age@#ly scandalous life; the
innocent wife's only remedv was a separation. If the
woman made the poverbial slip, all vights of motherhood
would be taken from her by the husband getting a divor-.
ce. People seem to forget, when they talk of the wise
wife ignoring her husband’s unfaithfulness, that there is
another woman in the case. This womwn I have had
too often to help.” , .

Habitual drunkennes<, desertion, and cruelty ought
to be reagsons for granting divorce, if only for the sake of
the children.
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Sir Arthur Conan Doyle expresses this opinion about-
the present divorce laws, and the need for reform :—

*“The law which at present binds a decent man or
woman to an habitual drunkard, which chains a man or
woman to & lunatic or a criminal for life, is a wicked:
law. Itisan abuse of the elementary right of every
human being to lead a life which shall be tolerable. This.
proposition must be so evident to every normal mind
that if it were not for theological obscurantism, it would
not fail to gain general acceptance.”

Mr. Max. Pemberton has written on the question as-
follows :—

“Britain has suffered from a declining birth-rate-
singe the year 1907 ; and the terrible losses of the war
must tell heavily upon the numerical and the physical
strength of the population of the future.

*“These are startling truths, and men of commone
sense naturally ask what we ave going todo about them.

‘““We are told that there are more than u million
people in this country who are separated from wives or
busbands. Many of them Iagggstablished households of
which convention does not approve. Some of them,
perhaps, could obtain divorce in the law courts of the
country had they the money to-go there.

“That we should encounter the opposition of the
Church was to be expected. . . . But has the Church
herself been consistent in the matter? I seem to have
heard frequently in history of dispensations and dissolu-
tions of marriage for reasons which do not appear more
valid than those by which we are now confronted. Lack
of consummation, physical disability, sometimes politi-
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<al clamour have divorced those who were told that God
had joined them together ; and surely we are entitled to
.ask that a similar latitude be accorded to those whom
Destiny has put asunder ?

“T would ask the opponents of marriage reform
what alternative they propose to the misery of those
million separated people ?

It those people who are agitating for reform in the
divoree laws of England had taken the trouble of study-
ing throughly the Muslim laws of divorce and marriage,
they would have urged their adoption in England.

While studying the divorce laws of Islam, which we
shall quote from the Qur-an, the following points should
always be kept in view :—

(1) Islam claims to be universal, and does not per-
mit any buman alteration in its Quranic laws, so it was
impossible for it to be rigid or to lay down any strict
conditions.

(2) Islam strongly and successfully discourages di-
vorce on any condition, and hecause it succeeds in creat-
ing a very high religious 31t in its followers it controls
all their actions.

(8) Divorce laws must be examined in consonance
with the marriage laws and laws regarding the custody of
children, ete.

The object of marriage as given by the Qur-4n is
this :—

An khalaga lakwm inin anfusikum azvajan-litaskunu
elaiha vo ja’alu bainakum movadatam-ve-rakmatam.

“ That He created mates for you from yourselves,
that you may find guiet of mind in them, and He put
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I?etween you love and compassion ’ (All-Qur-3u, chap.
xx. v. 2I)

There is no doubt that marriage plays a very im-
portant part 1n the well-bzing and happiness of humarr
society. Upon it depends the propagation of the human
species. Divoree, then cannot but be unpleasant to the-
human society. But in certain circumstances divorce
becomes a social blessing and saves many homes from
misery and unhappiness. When marriage becores a.
burden upon the social happiness of a man or woman,
divorce should no doubt ke taken recourse to.

Under fslam marriage is a contract; divorce is the
dissolution of that contract.

Islam has not laid down any elaborate formalities-
for consecrating a marriage. Mutual consent, some pre-
nuptial settlement (malr), and two wibnesses ave quite
sufficient to unite a man and a woman in a marriage tie.
For the dissolution of marriage also no formalitics have
been set up by Islam. The systom of public divorce in
which the dirty linen is washed in the court, giving de-
tails of the most private pi™w=ef one’s life, is most repre-
hensible. Islam does not tolerate it. In I[slam, when
the dissolution of the marriage tie proceeds {rom the
husband it is called Talag, Which can be given very pri-
vately. When divorce takes place at the instance of the
wife, or by mutual agreement, it is called Kfinla or Muba-
rat, and a Hakim-i’shara4 has to enforce it.

Islam does not put down any special conditions for
the dissolution of the marriage contract, and thus allows
each contract of marriage to be dissolved under its own
conditions. It is open to every man and woman who-
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<are to enter into a comtract of marriage to lay down

their own conditions for the dissolution of marriage.
The Qur-4n atfords sufficient protection for woman

even if she fails to protect herselt by saying to man :—

* And if you wish to have (one) wife in the place of
another and you have given one of them a heap of gold,
then take not from it anything; would you take it by
slandering (her) and doing her manifest wrong ?

*“ And how can you take it when one of you has al-
ready goue in to the other and they have made with you
a firm covenant ?”’  (Al-nisa, sec. 3, vv. 20—21, Mubam-
:mad Ali’s edition, p. 206).

These verses show what a great regard Islam had
for the interests of women.

The Qrin'-é,n allows the pre-nuptial settlement to be
‘without any limit by the use of the word “ gintar,” and
then commands that in the cass of the dissolution of
marriage by the husband nothing of it should be taken
back by him and all that he owes to the wife should be
paid.

Thus the power for divores is given in a way in the
hands of woman. While getting married she cwn see to
it that the settlemant upon her, which would be payable
at her demand or in case of divorcee, is high enough to
keep the divorce in her hands.

A substantial muahr at the marriage settlement will
always be u good legal check upon any rashness on the
part of the husband in case of divorce, even if he is not
Muslim enough to respect the commands of the Qur-4n
and the Prophet. In the case of woman herself demand-
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ing a divorce (khwla), she has to remit the mahr, if not
otherwise arranged.

The Quranic verses as regards divorce from “ Al-
Baqara,” sec. 29, translated by Maulvi Muhammad Ali
in pp. 105, 106, 107, 108, of his edition of the Qur-an
are as follows. The notes given by him as regards the
Islamic law of divorce ave also worthy of consideration,
but for want of space we cinnot quote them here.

“ Divorce may be pronounced twice; then-keep them
in good fellowship or let them go with kindness ; and it
is not lawful for you to take any ‘part of what you have
given them, unless both fear that they cannot keep with-
in the limits of Allah ; then if you fear that they cannot
keep within the limits of Allah, there is no blame on
them for what she gives up to become free thareby.
‘These are the limits of Allah, so do not exceed them, and
whoever exceeds the limits of Allah, these it is that are
the unjust.

“So if he divoreces her she shall not be lawful to
him afterwards until she marries another husband ; then
if he divorces her there is Twslame on them both if they
return to eich other by marriage. if they think that
‘they can keep within the limits of Allah; and these are
the limits of Allah which Ho makes clear for a people
who know.”’

“ And when you divorce women and they reach their
prescribed time, thon either retain them in good fellow-
ship or set them free with liberality, and do not retain
them for injury, so that you exceed the limits, and who-
ever does this, he indeed is unjust to his own soul ; and
.do not take Allah’s ecommunications for a mockery, and
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remember the favour of Allah upon you and that which
He has revealed to you of the Book and the Wisdom,
admonishing you thereby ; and be careful of your duty
to Allah, and know that Allah is the Konower of all
things.”

And again from At-Talaq (sec. 1, vv. 1, 2, 6, T) :—

“Q Prophet' when you divorce women, divorce
them for their prescribed time, and calculate the number
of the days prescribed, and be caveful of your duty to
Allah, your Lord. Do not drive them out of their houses,
nor should they themselves go forth, unless they com-
mit an open indeceucy ; and these are the limits of Al-
lah, and whoever goes beyond the limits of Allah, he in-
deed does injustice to his own soul. You do not know
that Allah may after that bring about reunion.

“So when they have reached their prescribed time,
then retain them with kindness or separate them with
kindness, and call to Witness two mon of justice from
among you, and give upright testimony for Allah. With
that is admonished he who balieves in Allah and th»
latter day ; and Whoever w'eful of his duty to Allah,
He will make for him an outlet.

“Lodge them where you lodge according to your
means, and do not injure them in order tht you may
straiten them ; and if they ave pregnant, spand on them
uatil they lay down their burden ; then if they suckle for
you, give them their recompense, and enjoin one another
among you to do good ; and if you disagree, another wo-
man shall suckle for him.

“ Lot him who has abundance spaud out of his abun-
dance, and whoever has his means of subsistence straite-
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ned to him, let him spend out of that Which Allah hag
given him ; Allah does not lay on any soul a burden ex-
cept to the extent for which He has granted the capacity ;
Allah brings about ease after difficulty.”

Because the law of Talaq (divorce) was deliberately
left in a flexible condition to suit not only all countries
and all ages but also individual cases, a good deal of
diversity and divergence appears in the interpretation of
the Quranic verses or the precedents laid down in the
lifetime of the Holy Prophet betwecen different Muslim
jurists as to the particular form in Wwhich a divoree
should take place. The mujority of the Muslim world,
which is Sunns, follows the juristic interpretation of Im-
am Abu Hanifa, and is called HANAFI. But all the Mus-
lim jurists, of whatever school of thought, whether
Hanafis or Shafais or Shiahs, agree on the main point
that T'alag should never be taken recourse to execept un-
der very exceptional circumstances, and in the absence
of sevious reasons no Mussulman can justify a divoree in
the eyes of either religion or law.

The Qur-4an itgelf has™we great stress upon veconci-
liation. It has appealed to the trust a true Muslim should
always have in the meércy of God, even in cases where a
kind of hatred might have arisen hetween a husband and
his wife and there might appearently be a necessity for
divorce.

In Al-Nisa (chap. iv. sec. 3, v. 19) it clearly says ' —
Va a’askeru hunna bilma'roof. Far in lkurehtumu-
hunna fa'asa un takrahu shatan-ve yajalallahn fike khai-
ran kasira. .
“ And treat them (women) kindly ; then.if you hate
cl
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thein, it may be that you dislike a thing while Alluh has
placed abundant good in it.”

The Qur-4n has not encouraged at all any rash di-
vorce. It has preseribed three stages for divorce, and or-
dered the husband and wife to remain in the same house
till after two stages, so that a reconciliation may be
offected before the third and irrevocable stage is reached.
Particular attention has been paid to the cases when the
woman may be in the family wayv as rogards her main-
tenance, ete.

The law of TALAQ has been given thus by the Rt.
Hon. Syed Amir Ali in the ‘Personal Law of the
Muhammadans.”

TALAQ.

Two kinds of taleq are recognized by the Sunnis,
viz. (1) the talaq-i-sunnat and (2) the talag-i-hidat or
talaq-i-badai. The talag-i-sunnat is the divorce which
is effected in accordance with the rules laid down in the
traditions (the sumnat) handed down from Muhammad.
It is, in fact, the mode or procedure of tu/nq which seems
to have been approved of®¥7nim, and is consequently
regarded as the regular or proper and orthodox form of
divorce.

The talaq-i-bidat, as its name signifies, is the hereti-
cal or irregular mode of divorce. which was introduced
in the second century of the Muhammadan era. It was
then that the Ommiaide* tyrants, finding the checks im-
posed by Muhammad on the facility of repudiation gall-
ing, looked about for some escape from the strictness of

* This assertion is historically incorrect and religiously

piased—M. H. K.
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the law, and found in the pliability of the jurists a loop-
hole.

The Shiahs and the Malikis do not recognize the
validity of the talaq-i-bidat, whilst the Hanafis and the
Shafais agree ‘in holding that a divorce is effective, if
pronounced in the bidut form, * though in its commission
the man incurs a sin.’

The talag-i-sunnat i3 either ahsan or hasan—very
proper or simply proper. In the tulag-i-sunnat pronoun-
ced in the «hs«n form, the husband is required to submit
to the following conditions, viz. (1) he must pronounce the
formula of divorec once, in a single sentence; (2) he must
do so when the woman is in a state of purity (f«hr), and
there is no bar to connubial intercourse ; and (3) he must
abstain from the exercise of conjugal rights, after pro-
nouneing the formula, for the space of three months. This
latter clause is intonded to demonstrate that the resolve,
on the husband’s part, to separate from the wife is not
a passing whim, but is the result of u settled determina-
tion ; on the lapse of the term of three months, or three
tuhrs, the separation takes "afoct as an irreversiblo di-
voreo,

In the hasan form, the husband is required to pro:
nounce the formula three times, in succession, at the in-
terval of a month, during the tuhr of the wife. When
the last formula is pronounced the talaq or divorce bes
comes irroversible. These two forms aloue, as stated be
fore, are recognued by the Shiahs.

In the éaqu -t-badat, the husband may p1 onounce the
three formmnle at one time iwhetler the wife is iu autate
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of tuhr or not. The separation then takes offect defini-
tively after the woman has fulfiled her 7ddat.

Both schools allow recantation ; that is, a husband
who has suddenly and under inexplicable cirsumstances
pronounced the formula against his wife, may recant any
time before the term of three months has expired. When
the power of recantation is lost, the separation or talag
becomes bain ; Whilst it continues, the talag is simply
rajas or reversible.

When a definitive and complete separation (talag-i-
bain) has taken place, the parties so -separated cannot
remarry without the formality of the woman marrying
another man and being divorced from him.

Sautayra and Sedillot agree with the Muhammadan
jurists in thinking that this rule was framed with the
object of restraining the frequency of divorce in Arabia.
Sedillot speaks of the condition as ‘a very wise one,’ as
it rendered separation more rare, by imposing a check
onits frequent practice among the Hebrews and the
heathen Arabs of the Peninsula. Sautayra says that the
check was intended to ¢®¥=Tol a jealous, sensitive, but
half-cultured race, by appealing to their sense of honour.

In England there have been many cases where a
hushand desired to put up even With a wife whom he
found to be unfaithful to him. So in any extraordinary
circumstances a Muslim marries his once divorced wife
after she has been divorced by her second husband, it
should not be considered very strange or low. However,
the Prophet has most strongly rebuked and censured
both mokallfl and:mohallallehi (Mishkat).

As to the tolrgs-bidaf, theréd is nd:doubt . that no
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Muslim worthy of his faith or with any honowr would
take recourse to it. Even among’the Hanafi jurists there
is a difference of views as to the validity of this form of
divorce.

In Muntaqi-ul-Ikhbar a tradition from Muslim has
been quoted to the effect that three immediate Talaqgs
are not valid, and if three immediate Talags are given
they will be taken to be only one raj4e (reversible).

Nawab Siddique Hasan Khan, quoting the authority
of Eghasatual lehfun vo ' Eilumul moquain, says :—

Vu qud ekhtalefu ahlul <lne fi irsalussutus? dufatun
vahidatun hal taga'u salusun vo vahidutun fuqat fazahuba
elall avald alja‘mhwru va zahala 7lussand man’ adolium va
Loval hagqo.

And there is a difference between the learned on this
point whether the three Talaqs given immediately are to
be taken as three or only one. The majority say that
they should be taken as three, but the truth is with the
minority (Hasanul usva, p. 16).

Ibn Abbas also supports the above view i e. three
immediate Talaqs should B®®®ken as one reversible (Abu
Daood).

The case of Ovamar, recorded in Bokhari, which was
a case of extreme provocation, most reluctantly decided
by the Prophet after the procesdings- of La’an ag a valid
divoree, . is- cited" as a precedent for the -validity. of the
Talag-i-bidat. Technically and juristieally it ig so, and
in very extteme . cases, as was the case of Qvamar, who
ocaught "his wifa committing adultery, it should not be
considered to-be:improper... In Americs the:unwritten
law allows murder in sueb cages: - Diverce is sucely-bet-
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ter than murder. However, no Muslim who has any
respeot for the Prophet will indulge in the Immediate
Divorce when he knows how the Prophet disliked it and
how it is against the spirit of Islam and the Qur-4n.
The Quran has repeatedly said not to exceed or disregard
the limnits laid down by it.

Dur-ul-Mukhtar, on the authority of vasuz, says that
when the Prophet came to know that a certain person
had given three Talays at one time, he stood up in anger
and said ; ddla’ab ba kitabullah izza rajulla va anu baina
azharkum. *“In my life the Book of the Holy and Mighty
God (the Qur-4n) is hoing treated so lightly.” Rokhar:
accopts the tradition.

Tbn Omar aleo relates that the Prophet was asked,
*What if T give three Talaqs at one time ?”” The Pro-
phet replied : “ Thou wilt disobey God and thy wife will
be separated from thee.” Even Tulag-i-bidut is better
than making adultery the condition precedent for a di-
vorce and thus encouraging adultery. Shaikh Abdul Haq
Mohaddis supports the view of Imam Abu Hanifa that
the Immediate Divorce is Tuf .

The divorce can be given in writing or by word of
mouth. In every case the wife divorced should be ap-
prised of it.

" The permission for Khulu is deduced from ver 229 of
chapter ii (Al-Nisa). There are precedents for it, one of
sehich is as follows :—

. - The wife of Sabit, son of Qais, cama to the Holy
PBrophet and.eaid : ‘O Prophet of God, I de not.find any
fault jn Sabit, sen:of Qais, in his manners or in his.reli-
gion : but I do not like to be-faithless in my faith, that-is,
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I would not play the hypocrite.”” The Prophet said :
« Wilt thou restore to Sabit the garden he gave thee ?”’
She said : * Yes.” The Prophet of God then said to Sa-
bit : * Take back the garden and divorce her at once”
(Mishkat).

Certain other customs of the old Arab society as re-
gards divorce, like Z7har and [le, were rectified and re-
formed by the Qur-an with a view to bring the marriage
relationship on a more serious and sacred basis.

For those people who have a deep religious spirit in
them, the laws as laid down by the Qur-4n and the pre-
cedents and traditions laid down by the Prophet are
enongh guarantee that the law of divorce will not be
abused.

Hor those people Who can only be controlled by a
atrict and rigorous secular law it will be well for Muslim
women to see to the following points when entering into
the marriage contract :—

1. A marrviage deed should be dvawn with the sig-
natures of at least two male witnesses.

2. The pre-nuptial settlement (mahr) should be
substantial, particularly that part of it which is payable
on demand, so as to be & financial check on divorce.

3. Some condition to this etfect be introduced into
the contract—that there will be no divorce unless by
mutual consent.

4. A polygamous marriage will not be permissible.

1f the spirit of the Muslim marriage and divorce
laws is fully respected, it can be safely asserted that there
is no system in the world which can be more beneficial
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to society und more contributory to individual happiness
than those Muslim laws.

‘We have said before and repeat it that Muhammad
stands in no need of apologies and that Islamic laws, as
they really are, can never be surpassed by any other laws
under any civilization. Generally the Muslim home and
family life is much happier and more peaceful than Ch-
ristian home-life. As compared to Muslim family-life,
the European system of living is more crude and uncivi-
lized.

. PBINTED AT THE GUARDIAN PRESS, MADRAS,















	00000000.tif
	00000001.tif
	00000002.tif
	00000003.tif
	00000004.tif
	00000005.tif
	00000006.tif
	00000007.tif
	00000008.tif
	00000009.tif
	00000010.tif
	00000011.tif
	00000012.tif
	00000013.tif
	00000014.tif
	00000015.tif
	00000016.tif
	00000017.tif
	00000018.tif
	00000019.tif
	00000020.tif
	00000021.tif
	00000022.tif
	00000023.tif
	00000024.tif
	00000025.tif
	00000026.tif
	00000027.tif
	00000028.tif
	00000029.tif
	00000030.tif
	00000031.tif
	00000032.tif
	00000033.tif
	00000034.tif

