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PREFACE TO THE FIRST EDITION

This volume, like the preceding one, is intended to facilitate
the study of Indian constitutional history. I have incorporated
in it documents of various types: statutes, speeches, official
statements, treaties, extracts from books, etc. The development
of a constitutional system and the ramifications of an ever-
growing administrative machinery cannot be understood simply
from an analysis of legislative enactments. I have, therefore,
tried to collect materials which an orthodox constitutignal lawyer
would hesitate to use but which historians can hardly afford to
ignore. The abundance of materials has made it infpossible for
me to include extracts from the Government of India Acts, 1919
and 1935. I have also found myself unable to prowide space for
documents relating strictly to administrative problems. Towards
the close of the period covered by this volume the problem of
the States became closely associated with the constitutional
problem in British India. As in the preceding volume, I have
included some documents relating to the Indian States. Lack
of space, howcver, is responsible for the exclusion of documents
relating to the demands of the States people and the introduc-
tion of reforms in some of the States. For the convenience of
the general reader I have added some notes and references and
also a brief introductory survey. I hope they will be of some
assistance in understanding the documents, although it is
obvious that it is not my purpose to give an exhaustive sum-
mary of Indian constitutional history.

The volume ends with the frustration created by the Simla
Conference of 1945. I have deliberately omitted any reference
to the work of the Cabinet Mission (March-June, 1946). I
hope, in common with all my fellow-countrymen, that the
Constituent Assembly which is soon going to meet will be able
to give Indla freedom and peace. If it succeeds in ushering
a new era in our national history, the constltutu)nal historian
will have to record its‘achievements in. volumes not encumbered
with the story of past failures.

A. C. BANERJEE



PREFACE TO THE SECOND EDITION

Indian Constitutional Documents was originally published
in two volumes. The first volume covered the period 1757-1858;
the second volume dealt with the constitutional developments in
India under the British Crown (1858-1945). I have now found
it necessary to reprint the book in a larger form. So I have
divided it into three volumes: Volume I, 1757-1858; Volume II,
1858-1917; Volume III, 1917-1939. Documents relating to the
years 1939-1945 have been transferred to my book The Making
of the Indian Constitution which covers the period 1939-1947.

The present edition of this volume contains many new
documents. Document nos. 5, 8, 9, 16, 17, 18, 19, 20, 21,
33, 41, 45, 47, 51, 53, 55, 56, 57, 63, 69, 70 have been inser-
ted for the first time. Some new extracts have been added to
Document nos. 12, 24, 32, 36, 37, 49, 52, 54. Introductory
notes have been added to some of the documents. The
Introduction has been partly re-written, but its scope remains
unchanged. I hope this edition will be more useful to its
readers in studying the period 1917-1939 than its predecessor.

A. C. BANERJEE

PREFACE TO THE THIRD EDITION
In the present edition some new documents have been
included, but the documents relating to the period 1936-1939

have been transferred to a new Volume, i.e. Volume IV.

A. C. BANERJEE
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INTRODUCTION
The Mont-Ford Refor;zs

The Congress-League Scheme!, which followed the agree-
ment between the Indian National Congress and the Muslim
League, had many defects and was probably unworkable,? but
it undoubtedly increased the strength of the Congress and
made it necessary for the British Government to listen to its
demands. There was, as yet, no question of struggle, violent or
non-violent, for the achievement of Swaraj; self-government was
expected to come through °‘progressive improvement in our
mental, moral and material condition’. But the growing strength
of the Indian nationalist movement and the part played by India
in the Great War led the British Government to survey the
Indian problem, in Asquith’s words, ‘from a new angle of vision’.
The conclusion formed by the British Government was put in the
Montagu-Chelmsford Report in the following words: “Indians
must be enabled in so far as they attain responsibility to deter-
mine for themselves what they want done”.

The Declaration* of August 20, 1917, was ‘revolutionary
in the sense that it promised responsible government ‘in the
familiar British way’. It was a clear repudiation of the Morley-
Minto policy, which had made no concession to the Congress
demand for self-government within the British Empire.® It was
‘a declaration of belief in the philosophy of liberalism’. It was,
we are told, based on the idea that liberty alone fits men for
liberty.® But the machinery devised in accordance with this
‘belief in the philosophy of liberalism’ was hardly calculated to
pave the way to liberty. The result was that the Act of 19197
was accepted by the Moderates to whom the mere recognition
of India’s ‘eventual® right to self-government was a great step

1 See Indian Constitutional Documents, Vol. II, pp. 289-295.

2 See Indian Constitutional Documents, Vol. II, pp. 296-298.

8 See Indian Constitutional Documents, Vol. II, p. 288.

¢ Document No. 1.

5 See Indian Constitutional Documents, Vol. II, pp. 286-289.

8 Coupland, The Constitutional Problem in India, Part I, pp. 53-54.

* Document Nos. 5, 7, 8, 9, 10, 12, 13, 14. 15,16, 18, 21, 22, 23, 24
25, 26.

8 Document No. 2.
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forward, but it was rejected by the Congress* which was by far
the most influential political body in Indlia.

The Mont-Ford Reforms synchronised with a decisive stage
in the evolution of the Congress from a constitutional body to
a revolutionary organisation. The impact of the war, the tra-
gedy at Amritsar, the Khilafat Movement which temporarily
bridged the gulf between the Hindus and the Muslims—all
these created a new situation and demanded a complete reorien-
tation of policy and methods. Mahatma Gandhi brought from
South Africa a spirit of direct struggle and a technique (Satya-
graha) which, he claimed, never failed. The Congress was in-
fected, and the fundamental change in its character was reflect-
ed in the first article of the constitution adopted in 1921: “The
object of the Indian National Congress is the attainment of
Swarajya by the people of India by all legitimate and peaceful
means”.? Self-government within the British Empire was no
longer the goal, ‘though it was not expressly ruled out’®* The
goal was no longer to be attained solely through ‘progressive
improvement in our mental, moral and material condition’ or
through ‘constitutional’ means. Then followed what Coupland
describes as ‘The Revolt of the Congress’.

Of all the defects of the Act of 1919 particular attention
may be directed to Dyarchy,* absence of even partial Responsible
Government at the Centre,® and consolidation of separate electo-
rates.® Dyarchy certainly failed to satisfy the Indian people.
Those who accepted it found that it was too complicated to be
smoothly worked. The Central Legislature harassed the Execu-
tive instead of controlling and influencing it. The consolidation
of separate electorates made it difficult for Hindus and Muslims
to work together in the political field and steadily destroyed the
communal harmony arising out of the Khilafat Movement.

Revision of Mont-Ford Reforms

The opposition to the Act of 1919 did not soon exhaust its
force; on the other hand, it became gradually stronger and more

1 Document Nos. 7, 10.

2 Document No. 53.

8 Coupland, The Constitutional Problem in India, Part I, p. 67.
4 Document Nos. 2 (II), 12, 26.

5 Document Nos, 17, 22.

¢ Document Nos. 2 (III), 11, 16. .
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effective. On February 18, 1924, the Central Legislative Assem-
bly carried a resolution at the instance of Pandit Motilal Nehru,
demanding a Round Table Conference for framing a constitution
for India.* Owing to the policy of obstruction pursued by the
Swarajists? no stable Ministry could be formed in Bengal and
the Central Provinces. The Government of India partly res-
ponded to public opinion by appointing the Reforms Enquiry
Committee under the Chairmanship of Sir Alexander Muddi-
man.® The response of the British Government took the shape
of the all-white Simon Commission. In spite of the boycott
organised by the Congress* the Simon Commission carried on
its investigations which were ultimatelv summarised in its
Report.® Meanwhile the Congress was changing its creed to
complete independence® although the Nehru Committee recom-
mended Dominion Status’ and the atmosphere in the country
was changing for the worse.

In October, 1929, the British Government accepted Sir John
Simon’s suggestion of summoning a conference of representa-
tives of British India and the Indian States. The deliberations
of the Round Table Conference might have becn more useful and
practical had it been a smaller and homogeneous body. The
emergence of the Federal idea as a practical solution of the
Indian constitutional problem was the only tangible achicve-
ment.! Mahatma Gandhi’s appeal to trust the Congress® found
no response, and his failure to solve the communal problem
led to Ramsay MacDonald’s “Communal Award” and the Poona
Pact.’® Thus the system invented in 1906 was consolidated and
extended in 1932.

The proposals of the British Government (embodied in a
White Paper published in 1933) were scrutinised by a Joint
Parliamentary’ Committee presided over by Lord Linlithgow.

1 Document No. 17.

2 Document No. 10.

8 Document No. 12.

¢+ Document No. 20.

8 Document Nos. 21, 22, 23, 24, 25, 26, 31.
6 Document No. 30.

7 Document No. 27.

8 Document Nos. 34, 37, 51.

% Document No. 33.

1t Document No. 35.
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The Government of India Bill based on the White Paper and
the Report' of this Committee became an Act? on August 2,
1935.

The Act of 1935

It is interesting to compare Sir Samuel Hoare’s defence® of
the Act of 1935 with Mr. Attlee’s criticism¢, in view of the fact
that twelve years later it fell to the latter’s lot to modify
the traditional British policy towards India. In India the Act
proved unsatisfactory to all important parties.® The Congress
point of view® was clearly expressed in the sober and analytical
address of Dr. Rajendra Prasad in Bombay in 1934. The Mus-
lim League condemned the Federal Scheme as “fundamentally
bad...... most reactionary, retrograde, injurious and fatal
to the vital interests of British India vis a vis the Indian States,
and....calculated to thwart and dclay indefinitely'the reali-
sation of India’s most cherished goal of complete Responsible
Government and is totally unacceptable”, although the Provin-
cial Scheme was to be “utilised for what it is worth””. The
Princes lost their enthusiasm and became reluctant to commit
themselves to a system which implied loss of autocratic privi-
leges; Lord Linlithgow’s attempts to convince them of the
potentialities of the Federal Scheme did not succeed.

The Provincial Scheme contained in the Act of 1935 was
put in operation in April, 1937. After the elections, which
resulted in Congress victory in most of the Provinces, the ques-
tion of office-acceptance became acute. The Muslim League
was then just coming out of the wilderness. It eagerly captur-
ed Provincial administration wherever it could, but the Congress
remained aloof in distrust. Lord Linlithgow was very anxious
to prove the worth of the Constitution of which he himself
was one of the framers. He solemnly assured the Congress
that the Governors would not interfere in the day-to-day

1 Document Nos. 37, 38, 39.

28ee Indian Constitutional Documents, Vol. IV, Document No. 1.
8 Document No. 42.

4 Document No. 43.

5 Document No. 40.

6 Document Nos. 40 (1), 41.

7 Document No. 40 (II).
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gdministration of the Provinces. The Congress accepted office.
But the crisis of the Second World War widened the gulf which
separated the Congress from the British Government.. The
Congress Ministers resigned. Provincial Autonomy in most of
the Provinces was replaced by the dictatorial rule of the
Governors under Section 93 of the Act of 1935

Provincial Autonomy

The most important feature of the Act of 1935 was Provin-
cial Autonomy. From this point of view it marked the culmi-
nation of the reaction against the Charter Act of 1833, which
had made the Provincial Governments completely subordinate to
the Central Government in legislation as well as administration.
‘That centralisation led to inconvenience and even conflict; the
growing complexities of legislation and administration demanded
gradual relaxation of the control of the Government of India2.
The Act of 1861 introduced partial decentralisation in the sphere
of legislation, and Lord Mayo’s scheme of financial decentra-
lisation introduced a new tendency in Indian administration. In
1891 Lord Lansdowne declared, “We are all of us fond of dwel-
ling upon the necessity of dccentralising our administration”.
He found in the States a good instrument of deccentralication.®
In the days of Lord Curzon the old policy of centralisation was
to a large extent restored. In 1907 Lord Morley appointed the
Decentralisation Commission, which recommended the relaxation
of Central control over the details of Provincial administration.
Certain changes in the system of financial administration were
introduced in 1912, but there was no basic alteration in the
relations between the Central and Local Governments.

A new policy was indicated by the Government of India in
& despatch to the Secretary of State, dated August 25, 1911,
in which it was observed, “..... it is certain that, in the
course of time, the just demands of Indians for a larger share
in the government of the country will have to be satisfied, and
the question will be how this devolution of power can be con-

ceded without impairing the supreme authority of the Governor-

1See Indian Constitutional Documents, Vol. IV.
2 See Bisheshwar Prasad, The Origins of Provincial Autonomy.
3See Indian Constitutional Documents, Vol. II, p. 348.
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‘General in Council. The only possible solution of the difficulty
would appear to be gradually to give the provinces a larger mea-
sure of self-government, until at last India would consist of &
number of Administrations, autonomous in all Provincial affairs,
with the Government of India above them all, and possessing
power to interfere in case of misgovernment, but ordinarily res-
tricting their functions to Imperial concern”. Although the
Secretary of State, Lord Crewe, declared that decentralisation
did not imply popular control over Provincial administration, yet
the idea of ‘‘Administrations autonomous in all Provincial
affairs’”’ captured the imagination of Indian political leaders.
The Congress-League Scheme declared: “The Government of
India shall not ordinarily interfere in the local affairs of a pro-
vince, and powers not specifically given to a Provincial Govern-
ment shall be deemed to be vested in the former’. The Mon-
tagu-Chelmsford Report recommended that centralisation must
diminish in proportion to the introduction of popular control
over Provincial administration>. The Act of 1919 freed the
Provincial Governments to a large extent from the control of the
Government of India by providing for delegation and devolution
of authority®, but the constitution remained unitary.

The idea of creating a Federation composed of British Indian
Provinces and Indian States had originated even before the in-
troduction of the Montagu-Chelmsford Reforms,* but it did not
take a practical shape with the support of the Princes before
the Round Table Conference®. In a Memorandum circulated
by Mahatma Gandhi at the Round Table Conference the
Congress standpomt was expressed as follows: “The future cons-
titution of the country shall be federal. The residuary powers
shall vest in the federating Units, unless, on further examina-
tion, it is found to be against the best interest of India.”
While recommending Provincial Autonomy the Joint Parlia-
mentary Committee emphasized that the unity of India must
be maintained.®

18ee Indian Constitutional Documenis, Vol. II, pp. 204-295.
2 Document No. 2 (IV).

3 Document Nos. 2 (IV), 5.

¢ Document No. 51 (IV).

5 Document Nos. 37, 51.

¢ Document No. 37.
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The type of Provincial Autonomy introduced by the Act of
1935 did not satisfy the Congress,® although Lord Linlithgow
repeatedly emphasized its political value. The Muslim League
was definitely hostile to the Federal Scheme, but it decided, in
the hope of capturing power in the Muslim-majority Provinces,
that “the Provincial Scheme of the constitution be utilised for
what it is worth”.?2 The way was thus prepared for the attempt
to vivisect India on communal grounds.

The Communal Problem

The communal unity symbolised by the Khilafat Movement
reached its climax in 1921, but soon afterwards a gradual wors-
ening of the communal situation began. All hopes of forging
new bonds of unity between the Congress and the League
were practically given up on the failure of the All Parties’
Conference in Calcutta in 1928. No concession on the part of
the Congress® could create a new atmosphere, and the British
Government tried its best to prevent the emergence of any
united political front in India.* Mr. Jinnah circulated his
“Fourteen Points”.® 1In the Round Table Conference the
Nationalist Muslims had no representative, and when Pandit
Madan Mohan Malaviya held a Unity Conference at Allahabad
to placate the Muslim League, Sir Samuel Hoare offered better
terms (33 per cent. representation in the Central Legislature
and separation of Sind). All chances of unity were thus irre-
trievably lost, and the solid product of the Round Table
Conference was the “Communal Award”® devised by the
British Government. The Congress adopted an anomalous
attitude towards the “Communal Award”,” but this halting
concession failed to satisfy Mr. Jinnah and his followers.

Mr. Jinnah was already giving up his old nationalist ideas

1 Document No. 41.

2 Document No. 40.

3 Document Nos. 11, 36.

4See p. 170, Lord Birkenhead’s letter.

8 Document No. 36 (II). See Coupland, The Constitutional Problem
in India, Part II, p. 111. All these points, except one, were practically
conceded by the Reforms of 1935.

6 Document No. 35.

7 Document No. 36.

III-B
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and increasing his influence ‘on his own community.! He
decided to accept the Provincial Scheme of the Act of 1935 al-
though he was strongly opposed to the Federal Scheme.2 When
the Congress accepted office in certain Provinces in 1937 Mr.
Jinnah protested strongly against what he called the policy of
“Hindusthan for the Hindus”. He ‘“exposed” the “game” of
“Congress Fascism” and levelled some specific charges against
the Congress Ministries.  These charges were repudiated by
the Congress, and Mr. Jinnah made no attempt to substantiate
them, although he demanded a Royal Commission composed
of judges. He found in the Congress demand for a Constituent
Assembly an attempt to consolidate the dreaded “Hindu Raj”®.
No agrced solution of the constitutional problem was thus pos-
sible. The outbreak of the Second Great War widened the gulf
between the three parties—the British Government, the Con-
gress and the League. Mr. Jinnah began to develop the theory
of “two nations” which Sir Wazir Hasan had propounded in his
Presidential address at the Bombay scssion of the Muslim League
in 1936:

“It should always be borne in mind that India is a conti-
nent. It should further be borne in mind that the Hindus and
the Mussulmans inhabiting this vast continent are not two com-
munities but should be considered two nations in many
respects’.*

The Indian States

Lord Curzon described the Indian Princes as ‘“colleagues
and partners” of the British rulers of India. In other words, to
quote Mahatma Gandhi, they had become “British officers in
Indian dress™. As a result of his transformation into “an inte-
gral factor in the Imperial organisation of India” the “Native
Chief” gradually lost his contact with the people; he was found

18ee H. Kabir, Muslim Politics, pp. 10-12; B. M. Chaudhuri,
Muslim Politics in India, pp. 46-47.
2 Document No. 40 (II).
" 88ee Indian Constitutional Documents, Vol. IV.
¢ Mohammad Noman, Muslim India, p. 326.
8 Indian Constitutional Documents, Vol. II, p. 349.
6 Document No. 52.
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more “on the polo-ground, or on the race-course, or in the Euro-
pean hotel”* than among his suffering subjects. Some wise
British administrators foresaw the inevitable effects of this
growing estrangement between the Rulers and the people. One
Viceroy after another—from Lord Lansdowne to Lord Linlith-
gow—warned the Princes that their States should be well-gov-
erned. The spirit underlying these warnings was quite in har-
mony with the system of Patriarchal Government which prevail-
ed in British India till the early years of the present century; but
as a result of the gradual introduction of political reforms in
British India that oft-repeated insistence on good government
became an anachronism. It was certainly too late in 1939 to say
that “the decision as to the constitution best suited to the needs
of his people rests with the Ruler himself to take, and . . . . no
pressure will be brought to bear on him in this respect by the
Paramount Power””.2 This policy might have been appropriate
if the British Government recognised the validity of the Nizam’s
claim that Hyderabad?® was quite independent “save and except
matters relating to foreign powers and policies”;* but the impli-
cations of paramountcy set forth in Lord Reading's famous
letter to the Nizam and in the Report of the Butler Committee®
reveal the hollowness of British respect for the internal autono-
my of the Princes. On the whole, the policy pursued by the
Government of India to the question of constitutional reforms
in the States justifies the conclusion that the Princes were
deliberately left free to continue the medieval system of
autocracy as long as they remained submissive to the Political
Department of the Government of India.

The legal and historical aspeets of “treaty rights” were dis-
cussed by the Nehru Committee® and the Butler Committec’.
These discussions were more or less academic. The Nehru Com-
mittee rightly pointed out that the question of the States “is
more a case for the constructive statesman than for the analyti-

1 Indian Constitutional Documents, Vol. II, p. 349.

2 See Indian Constitutional Documents, Vol. IV,

8 Dlocument No. 48 shows that other States also claimed similar
rights.

¢+ Document No. 45.

5 Document No. 50.

6 Document No. 47.

7 Document No. 50.



XX INDIAN CONSTITUTIONAL DOCUMENTS

cal lawyer”. Even the ‘analytical lawyer’ could hardly afford
to forget that treaties concluded more than a century ago under
circumstances having not the remotest resemblance to the politi-
cal condition of India in the thirties of the present century, and
differently interpreted by the Paramount Power at different
times, could no longer be invoked in defence of a system which
public opinion was not prepared to tolerate. The Indian States
were not governed by International Law, but the principle of
rebus sic stantibus is based on sound practical considerations
‘which statesmen cannot afford to ignore.

The Nehru Committee discussed the question whether the
Paramountcy of the Crown could be transferred to the Govern-
ment of India if India attained Dominion Status. The Act of
1935 (and later, the Indian Independence Act, 1947) repudiated
the claim of the Nehru Committee that such transfer was per-
missible. The Act of 1935 provided that the Crown Represen-
tative, not the Governor-General or the Government of India,
would deal with the claims of Paramountcy. The Congress
adopted a cautious policy towards the States, but the growing
political discontent in British India did not leave the States
unaffected. Lord Linlithgow failed to persuade the States to
join the proposed Federation. It was left for Sardar Vallabh-
bhai Patel to remove the barriers between “British India” and
“Princely India” and to relegate to the care of the historian the
multi-coloured relics of our romantic past.

Retrospect

In a sense the constitutional history of India begins in 1917.
The three Indian Councils Acts (1861, 1892, 1909)* did not
transfer power to India, nor did they encourage feeling of
responsibility in the elected Indian members of the Legislatures.
The authors of the Montagu-Chelmsford Report observed that
the Morley-Minto Scheme failed because it “ceased in the brief
space of ten years’ time to satisfy the political hunger of
India”.? Had they been able really to feel the pulse of this
country, they would have understood that the Reforms of 1909

1 Indian C’onstuutzonal Documents Vol. II.
2 Report, Para 100,
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had not ‘satisfied the political hunger of India’ even when they
were promulgated. Looking back on the cvents of the period
before 1947 we may observe that the Governments of Britain—
whether Liberal, or Conservative, or Labour—never made any
earnest attempt “to satisfy the political hunger of India” till
circumstances made it absolutely necessary for Britain to with-
draw from India. What the “agitators” said in those days of
frustration will now, it seems, be acclaimed as the verdict of
sober history. Had Britain realised the intensity of India’s
“political hunger” the Mont-Ford Scheme might have been more
generous. Whatever concessions it made were due, not to
generosity or political sympathy, but to pressing political and
military necessity. Referring to Mr. Montagu’s Announcement
of August 20, 1917, an American writer says: “It was the
product of motives that were more or less contradictory. India
was to be rewarded for her loyalty and at the same time bribed
to keep quiet while the Empire was fighting for its life”.
These ‘contradictory motives’ undoubtedly explain some of the
contradictions and incongruities in the Act of 1919. But that
Act undoubtedly made a new departure in British Indian
history: for the first time in the history of British rule it
provided for transfer of power, even though the transfer was
halting and the power extremely limited.

It is intcresting, if unprofitable, to speculate whether the
Act of 1919 contained within itself germs of steady constitu-
tional progress. One writer says: “The chief obstacle was politi-
cal rather than constitutional. There was only one large and
well-organiasd party or political bloc in India and it was
irreconcilable”.? This attempt to distinguish between political
and constitutional obstacles to the working of the Act of 1919 is
really begging the question. No constitution can be worked
successfully in any country if it fails to satisfy the “political
hunger” of the people. If organised political opinion is irrecon-
cilably opposed to a particular constitution it is useless to discuss
its theoretical merits or demerits. The British Government
knew that the only “well-organized party” in India, t.e., the
Congress, was “irreconcilable’”’. Had it been really anxious to

1'W. R. Smith, Nationalism and Reform in India, p. 82.
2 W. R. Smith, Nationalism and Reform in India, p. 112,
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secure genuine constitutional progress it would have tried to
satisfy this party instead of weakening it by encouraging
Moderates and Muslims. Even from the strictly constitutional
point of view the British Government and its agents in India
jeopardised the success of the “experiment” by ill-advised
opposition to popular wishes and opinions. Lord Reading used
the power of certification to protect the Indian Princes from
criticism and to increase the salt tax. In his famous “Steel
Frame” speech in the House of Commons on August 2, 1922,
Mr. Lloyd George declared that he could see no time when
India could dispense with the guidance and assistance of the
Indian Civil Service. Popular suspicions were strengthened by
the appointment of the Lee Commission and confirmed by its.
recommendations. An American writer admits that “the British
civilians as a class had . . . been obviously hostile to the
Reforms”.2 If the Nationalists were guilty of destructive
criticism and wrecking tactics, the rulers were no less guilty of
destructive speeches and provocative actions.

So the Act of 1919 failed, and the British Government
recognised its failure by appointing the Simon Commission.
Once again it failed to take into account the views—call them
prejudices if you will—of “the only one large and well-organized
party” in India. It did not strike the British rulers that a poli-
tical enquiry boycotted by the leading exponents of popular
wishes could not succeed. True to traditional British policy,
Lord Birkenhead tried “to terrify the immense Hindu population
by the apprehension that the Commission is being got hold of by
the Moslems and may present a report altogether destructive of
the Hindu position”. An Amecrican writer says, “If TLord
Birkenhead and his associates did not deliberately intend to
insult and humiliate the people of India they were woefully
ignorant of racial psychology”.®

As the Simon Commission proceeded with its work in spite
of Congress boycott it was, to quote its own words, “increasingly
impressed by the impossibility of considering the constitutional

1 Mr. Lloyd George used this word with reference to the Reforms of
1919.

2'W. R. Smith, Nattonalism and Reform in India, p. 121.

8 W. R. Smith, Nationalism and Reform in India, p. 375.
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problems of India without taking into account the relations
between British India and the Indian States”. So it recom-
mended that the British Government should summon both re-
presentatives of British India and representatives of the States
to a conference “for the purpose of sceking the greatest possible
measure of agreement for the final proposals which it would later
be the duty of His Majesty’s Government to submit to Parlia-
ment”. This was the origin of the Round Table Conference.
The idea of including “British India” and “Indian India” in
one comprehensive constitutional scheme was a novelly in those
days, and from the political and constitutional points of view
it was certainly a welcome novelty.

But was it an attempt to rally the Princes against the rising
tide of Nationalism? Many shrewd observers of political
¢vents in India suspected that in summoning the Princes to the
Round Table Conference the British Government was not guided
by a genuine desire to bring uniformity to India’s political
scene; it was rather anxious to utilise the Princes for the purpose
of nullifying in practice such transfer of power as it might be
forced to make in theory. It must not be forgotten that, in
Mahatma Gandhi’s words, the Princes were “British officers in
Indian dress”.  These “officers” could hardly be taken as
friendly and reliable partners by the Nationalists who wanted
real transfer of power. But the Government of India Act made
the establishment of federation dependent upon the co-operation
of the Princes.? It was to be, said the President of the
Congress, “a kind of federation in which unabashed autocracy
will sit entrenched in one-third of India and peep in every now
and then to strangle popular will in the remaining two-thirds”.?

It is somewhat strange that the Princes finally refused to
be roped in by the Paramount Power. They decided not to join
the Federation, and their non-co-operation, apart from the policy
of the Congress and the Muslim League, torpedoed the carefully
framed Federal Scheme. As Dr. Rajendra Prasad had predicted,
“ . ... the Princes themselves will be more helpless than they
are now and will soon realise the effect of a federation which is
conceived to keep them free from the baneful interference of
British India people but nonetheless subservient to the

1 Document No. 52.
2 Section 5 of Act of 1935.
3 Document No. 41, pp. 279—280.
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Viceroy”.* Acceptance of the Federal Scheme would mean for
the Princes submission to dual authority. The Federal Govern-
ment of India, in which the Congress was sure to exercise
predominant, if not always effective, influence, would control the
administration of the States in some essential matters, and it
was well-known that under modern conditions the Centre was
likely to grow at the cost of the units. But acceptance of
Federal control would not free the Princes from the undefined
control ,of the Paramount Power. The Report of the Butler
Committee had not accepted the Princes’ views on
Paramountcy.  When the Act of 1935 was on the anvil the
Princes wanted an autharitative definition of Paramountcy;
but the reply was vague and disappointing. “The nature of
their relationship to the King-Emperor,” observed the Secretary
of State, “is a matter which admits of no dispute.” In other
words, Paramountey would remain paramount even if some
part of “internal sovereignty” was surrendered to the Congress-
dominated Federation. Why should the Princes welcome two
masters in place of one ?

If the Princes were afraid of the Congress, the Congress was
also afraid of them. One of the principal objections of the Con-
gress to the Federal Scheme related to the position of the
Princes in the Federation®. Of course there were other objec-
tions, e.g., no real transfer of power in the Centre, defects of the
Provincial Scheme, special powers of Governor-General and
Governor, protection of European interests, etc.* The Congress
pursued & consistent policy of opposition to the Act of 1935,
particularly to the Federal Scheme, and laid down the democra-
tic principle of framing a new constitution through a really
representative Constituent Assembly. The British Government
did not take this proposal seriously, and it found an able ally
in Mr. Jinnah, whose only constructive (?) suggestion came
in a nebulous form in 1940 in the shape of the famous Pakistan
resolution,

! Document No. 41, p. 280.
2 See pp. 268, 280.
8 Document Nos. 40 (1), 41.
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1. MONTAGU’S DECLARATION!, 1917.

[Mr. Montagu had been Parliamentary Under-Secretary
for India under Lord Morley and Lord Crewe. His views on
the relation between the ‘Home’ Government and the Govern-
ment of India alarmed Lord Minto. Mr. Montagu said in his
Budget speech in August, 1910, “The relations of the Viceroy
to the Secretary of State are intimate and responsible. The
Act of Parliament says ‘that the Secretary of State in Council
shall superintend, direct and control all acts, operations, and
concerns which in any way relate to or concern the govern-
ment and revenues of India, and all grants of salaries, gratui-
ties or allowances, and all other payments and charges what-
ever out of or on the revenues of India’. It will bc seen how
wide, how far-reaching, and how complete these powers are.
Lord Morley and his Council, working through the agency
of Lord Minto, have accomplished much”.2 Regarding this
speech Lord Minto wrote to Lord Morley on August 18, 1910,
“. .. .his reference to the position of the Government of
India has taken cvery one aback. I had not realized that
the Viceroy was merely an agent and the Government of
India apparently only a registry office !. ... .. Chapter V on
‘The Home Government’s. .. ... in Sir J. Strachey’s book
India, Its Administration and Progress, explains the view
I have always understood to be acecepted as to the relations of
the Sccretary of State and Government of India.....”

In 1912 Mr. Montagu came to India to acquaint himself
personally with the country, her pecople and her problems.
Mr. C. Y. Chintamani says, “Mr. Montagu was not an ordi-
nary friend of India. He had a passion for India. As a
result of all that I saw and knew and learnt I do not hesitate
to give the first place to Mr. Montagu among all the Secre-
. taries of State for India..... no one before or after

Mr. Montagu came anywhere near him in love of India and
service of the Indian people.”s

Soon after his arrival in India Lord Chelmsford came to
the conclusion “that the endowment of British India as an

1 Housc of Commons, August 20, 1917.
2 John Buchan, Lord Minto, pp. 309—310.

3 See Indian Constitutional Documents, Vol. II, Document
No. 23.

¢ Lady Minto, India, Minto and Morlcy, p. 408.
5 Indian Politics Since the Mutiny, pp. 79, 80,
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integral part of the British Empire with self-government was
the goal of British rule”. He forwarded to the Secretary
of State, Sir Austen Chamberlain, proposals “to confer greater
powers and a more representative character upon existing local
self-governing units such as district (rural) boards and muni-
cipal councils; to incrcase the proportion of Indians on the
higher administrative posts, and to pave the way for an
enlargement of the constitutional powers of the provincial
legislatures by broadeping the clectorate and increasing the
number of elected members”. Sir Austen Chamberlain did
not favour these proposals. He was not prepared to avow
more than “an intention to foster the gradual development of
free institutions with a view to self-government”. _On suc-
ceeding him Mr. Montagu prepared a draft formula which
was put in its final form by Lord Curzon.!]

The policy of His Majesty’s Government, with
which the Government of India are in complete
accord, is that of the increasing association of
Indians in every branch of the administration and
the gradual development of self-governing institu-
tions with a view to the progressive rcalization of
responsible government in India as an integral part
of the British Empire. They have decided that
substantial steps in this direction should be taken as
soon as possible, and that it is of the highest
importance as a preliminary to considering what
these steps should be that there should be a free
and informal exchange of opinion between those in
authority at Home and in India. His Majesty’s
Government have accordingly decided, with His
Majesty’s approval, that I should accept the
Viceroy’s invitation to proceed to India to discuss
these matters with the Viceroy and the Government
of India, to consider with the Viceroy the views of
Local Governments, and to receive with him the
suggestions of representative bodies and others.

I would add that progress in this policy can only
be achieved by successive stages. The British
Government and the Government of India, on whom
the responsibility lies for the welfare and advance-
ment of the Indian peoples, must be judges of the

18ee Ronaldshay, Life of Lord Curzon, Vol. III,
pp. 165—167,
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time and measure of each advance, and they must
be guided by the co-operation received from those
upon whom new opportunities of service will thus be
conferred and by the extent to which it is found that
confidence can be reposed in their sense of
responsibility.

Ample opportunity will be afforded for public dis-
cussion of the proposals which will be submitted in
due course to Parliament.

2. MONT-FORD REPORT, 1918.

[Mr. Montagu came to India in November, 1917. His
published Diary gives some account of his activities in this
country. The Report was drafted by Mr. (later Sir) William
Marrist of the Indian Civil Service, and published in July,
1918. The Government of India Bill based on it was intro-
duced in the House of Commons on June 2, 1919. The Joint
Parliamentary Committee, presided over by Lord Selborne,
altered some provisions of the Bill and submitted its report

in November, 1919. The Bill became an Act on December 23,{

1919, and came into full operation in 1921.]

I. Goal of Political Evolution in India

349. Our conception of the eventual future of
India is a sisterhood of States, self-governing in all
matters of purely local or provincial interest, in
gsome cases corresponding to existing Provinces, in
others perhaps modified in area -according to the
character and economic interests of their people.
Over this congeries of States would preside a central
Government, increasingly representative of and
responsible to the people of all of them; dealing with
matters, both internal and external, of common
interest to the whole of India; acting as arbiter in
inter-state relations, and representing the interests
of all India on equal terms with the self-governing
units of the British Empirc. In this picture there is
a place also for the Native States. It is possible that
they too will wish to be associated for certain
purposes with the organization of British India in
such a way as to dedicate their peculiar qualities to
the common service without loss of individuality.

1Later Governor of the United Provinces.
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350. But it seems to us axiomatic that there
cannot be a completely representative and respon-
sible Government of India on an equal footing with
the other self-governing units of the British com-
monwealth until the component States whose people
it represents and to whom it is responsible, or at
least the great majority of them, have themselves
reached the stage of full fresponsible government.
Nor even then can we say that the form or the
degree of responsibility which will be reached in
India will exactly correspond to that attained by
the Dominions. The final form of India’s constitution
must be evolved out of the conditions of India, and
must be materially affected by the need for securing
Imperial responsibilities. The dominating factor in
the intermediate process must be the rate at which the
Provinces can move towards responsible government.
At the same time change obviously cannot be con-
fined to the Provinces. In proportion as they become
more responsible the control which the Government
of India exercises over them must diminish. But it
is not merely a question of the extent of the control;
the nature and manner of its exercise must in course
of time be modified. We cannot think that States
on the way to responsible government, which have
imbibed a large element of responsibility into their
constitutions, can be controlled by a purely auto-
cratic power. So also with the duties extending over
the whole of India which will be discharged by the
Government of India as its special concern. It is
impossible that while other duties which differ from
them mainly in being local in scope or subject to
provincial differentiation are being administered by
responsible Governments, those which fall to the
Government of India should be administered auto-
cratically. It follows, therefore, that change in the
Provinces implies change in the Government of India,
but it does not imply that the change should be
simultaneous or in equal proportion. On the contrary
the change need simply be so much as to render the
Government of India a suitable instrument for con-
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trolling the Provinces at the stage at which they have
for the time being arrived.

351. Similarly all movement towards respon-
sible government in India implies a corresponding
change in the constitution of the controlling agency
in England. We cannot predict what kind of agency
India will wish to maintain in London once she has
attained the status of full partnership in the Empire;
but it must be very different from the existing
arrangements. ...... in relation to India Parliament
will, we imagine, observe the principles long adopted
towards the British sclf-governing colonies, and will
contract its interference and control in direct propor-
tion to the expansion of self-government. As this
grows, the volume of business in which Parliament
will interfere will steadily shrink, and the occasions
will be rarer on which the Secretary of State will have
to exercise control and will need to be advised regard-
ing its exercise. This points to a diminution in the
establishment of the India Office and possibly to a
modification in the Council of India. But here, again,
it is a question not merely of the volume of work but
also of the spirit in which it is conducted. In dealing
with organizations which have become largely repre-
sentative and in some degree responsible, the need for
mutual understanding and action strengthened by
consent will be continually enhanced.

352. Again, while the growth of responsibility
in India will lead to decreased intervention by the
Secretary of State and Parliament in day-to-day
administration, the fact that India’s further political
progress is to be determined by Parliament makes it
imperative that Parliament should be better informed
about and more keenly interested in Indian conditions.
The decisions to be taken in the future must to some
extent be controversial; different advice about them
will be offered from different sources; and Parliament
which is the final arbiter of India’s destiny should be
in a position to form a wise and independent judge-
ment. For these reasons we have suggested means
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of improving its opportunities of exercising a well-
informed control.

353. We conclude therefore that change in any
one portion of the Indian polity will involve changes
on parallel lines but by no means at an equal pace in
the other portions; and we claim that our proposals
satisfy this fundamental principle. We begin with a
great extension of local self-government so as to train
the electorates in the matters which they will best
understand. Simultaneously we provide for a substan-
tial measure of self-government in the Provinces and
for better representation and more criticism in the
Government of India and for fuller knowledge in
Parliament. And we suggest machinery by means of
which at regular stages the element of responsibility
can be continuously enlarged and that of official con-
trol continuously diminished, in a way that will
guarantee ordered progress and afford an answer to
intermediate representations and agitation.

II. Dyarchy

218. We propose ... that in each Province
the Executive Government should consist of two
parts. One part would comprise the head of the
Province and an Executive Council of two members.
In all provinces the head of the Government would
be known as Governor, though this common designa-
tion would not imply any equality of emoluments or
status, both of which would continue to be regulated
by the existing distinctions, which seem to us gene-
rally suitable. One of the two Executive Councillors
would in practice be a European, qualified by long
official experience, and the other would be an Indian.
It has been urged that the latter should be an elected
member of the Provincial Legislative Council. It is
unreasonable that choice should be so limited. It
should be open to the Governor to recommend whom
he wishes. In making his nominations the Governor
should be free to take into consideration the names
of persons who had won distinction, whether in the
Legislative Council or any other field. The Governor-
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in-Council would have charge of the reserved subjects.
The other part of the Government would consist of
one member, or more than one member, according to
the number and importance of the transferred
subjects, chosen by the Governor from the elected
members of the Legislative Council. They would be
known as ministers. They would be members of the
executive Government, but not members of the
Executive Council; and they would be appointed for
the lifetime of the Legislative Council and if re-
elected to that body would be re-eligible for appoint-
ment as members of the executive. As we have said,
they would not hold office at the will of the Legisla-
ture, but at that of their constituents. We make no
recommendation in regard to pay. This is.a matter
which may be disposed of subsequently.

219. The portfolios dealing with the transferred
subjects would bc committed to the ministers, and
on these subjects the ministers together with the
Governor would form the administration. On such
subjects their decisions would be final, subject only
to the Governor’s advice and control. We do not
contemplate that from the outset the Governor
should occupy the position of a purely constitutional
Governor who is bound to accept the decisions of his
ministers. Our hope and intention is that the
ministers will gladly avail themselves of the Gover-
nor’s trained advice upon administrative questions,
while on .his part he will be willing to meet their
wishes to the furthest possible extent in cases where
he realizes that they have the support of popular
opinion. We reserve to him a power of control,
because we regard him as generally responsible for
his administration, but we should expect him to refuse
assent to the proposals of his ministers only when the
consequences of acquiescence would clearly be seri-
ous. Also we do not think that he should accept with-
out hesitation and discussion proposals which are
clearly seen to be the result of inexperience. But we
do not intend that he should be in a position to refuse
assent at discretion to all his ministers’ proposals. We
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recommend that for the guidance of Governors in
relation to their ministers and indeed on other
matters also, an Instrument of Instructions be issued

to them on appointment by the Secretary of State in
Council.

220. There is another provision which we wish
to make. The Governor may be himself unfamiliar
with Indian conditions; and his Government, consti-
tuted as we have proposed, will contain only one
European member. He will thus normally have only
onc member with official experience. In some pro-
vinces, where the Governor is himself an official and
thoroughly familiar with the requirements of the
Province, the advice and assistance of onc official
colleaguc may suffice. But in other cases this will not
be so. We propose, therefore, that the Governor
should appoint, if he chooses, one or two additional
members of his Government, as members without
portfolio, for purposes of consultation and advice.
It is true that it is always open to the Governor to
scek the advice of any of his officials; but that is not
the same thing as appointing them to be members of
the Government with the status and authority attach-
ing to such office. The additional members would
still discharge the functions of, and draw the pay
attached to their substantive appointments.

221. It is our intention that the Government
thus composed and with this distribution of functions
shall discharge them as one Government. It is highly
desirable that the executive should cultivate the habit
of associated deliberation and essential that it should
present a united front to the outside. We would
therefore suggest that as a general rule, it should
deliberate as a whole, but there must certainly be
occasions upon which the Governor will prefer to dis-
cuss a particular question with that part of his
Government, directly responsible. It would there-
fore rest with him to decide whether to call a meeting
of his Government, or of either part of it, though he
would doubtless pay special attention to the advice
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of the particular member or minister in charge of the
subject under discussion. The actual decision on a
transferred subject would be taken, after general
discussion, by the Governor and the other members
of his Executive Council, who would arrive at their
decision in the manner provided in the existing
statute. The additional members, if present, would
toke their share in the discussion, but would in no
case take a part in the decision. At a meeting of
the whole Government there would never be, in fact,
any question of voting, for the decision would be
left, as we have stated, to that part of the Govern-
ment responsible for the particular subject involved.
But there are questions upon which the functions of
the two portions of the Government will touch or
-overlap, such, for instance, as decisions on the budget
or on many matters of administration. On thesc
-questions, in case of a difference of opinion between
the ministers and the Ixecutive Council, it will be
the Governor who decides.

222. Let us now see the advantages of this
transitional arrangement and anticipate criticisms.
It has been urged with great force that, at the outset,
it would be unfair to entrust the responsibility for the
administration of any subject to men holding office at
the will of the Legislative Council. The Legislative
Council has had no experience of the power of dismiss-
ing ministers, or the results attending the exercise of
‘such power. Nobody in India is yet familiar with the
-obligations imposed by tenure of office at the will of a
‘representative assembly. It is only by actual expe-
rience that these lessons can be learned. But our
scheme provides security of tenure for ministers for
the life-time of the Council during the preliminary
period, and therefore gives some time, which we think
‘should be short, to prepare for the full exercise of
‘responsibility. By the device, however, of appointing
the ministers from the elected members of the Legis-
‘lative Council and making their tenure of office condi-
tional on the retention of their seats we have estab-

lished at once some measure of responsibility, in the

How to
arrive at
decisions?

No voting

Ultimate
authority
of the

Governor

Should
administra-
tion be
entrusted to
Ministers
responsible
to the
Legislature?

Safeguards
incorporated
in provi-
sional
scheme

Responsi-
bility of
Ministers
to the
Electorate



Division of
responsi-
bility
between
two parts

of the
Government

Increase in
the Indian
element in
Provincial
Government

Peculiar
character
of the
%x"loposeg!
ovincial
Executive

10 INDIAN CONSTITUTIONAL DOCUMENTS

form of responsibility to their constituents, and have
thus put an end to the condition of affairs in which
those entrusted with the administration are wholly
irresponsible to the constituents who elect the Legis-
lative Council. By dividing the Government into what
will in effect be two committees with different:
responsibilities we have ensured that members of the
Government accountable to different authorities do
not exercise the same responsibility for all subjects.
By entrusting the transferred portfolios to the
ministers, we have limited responsibility to the
Indian electorate to those subjects in which we desire
to give responsibility first. We have done this with-
out now, or at any time, depriving the Indian element
in the Government of responsibility for the reserved
subjects. The fact that we are entrusting some func-
tions of Government to ministers makes it impossible
for us to contemplate the retention in any Province
of an Executive Council of more than two members;
but the reduction of the European element in the
Council may be regarded as equivalent to an increase
in the Indian element. At the same time, by the
appointment of the additional members of the
Government we have secured that the Governor shall
have at his disposal ample official advice. The
arrangement admits of adjustment to the different
Provinces, because we contemplate that the number
of transferred subjects, and therefore the number of
ministers, may vary in each province. It is quite true
that our plan involves some weakening of the unity of
the executive and some departure from constitutional
orthodoxy, but whenever and wherever we approach
this problem of realizing responsibility at different
times in different functions we find it impossible to
adhere tightly to theoretical principles. It would be
impossible to attain our object by a composite
Government so composed that all its members should
be equally responsible for all subjects. At the same
time, it is necessary to secure that the whole execu-
tive should be capable of acting together. What we
can do is to aim at minimizing causes of friction;
and we have proposed arrangements that cam be
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worked by mutual forbearance and a strong common
purpose. It is our intention that the decisions of the
Government should be loyally defended by the entire
Government, but that the ministers should feel res-
ponsibility for conforming to the wishes of their
constituents. It is true that these two forces may
pull different ways; but, though the analogy is clearly
not complete, there are occasions when members of a
Government, and indeed members of Parliament at
Home, have to choose between loyalty to the Govern-
ment and to their own constituents. All the members
of the composite executives will be chosen by the
Governor and his position in the administration will
enable him to act as a strong unifying force. The
habit of deliberating as a whole will also tend to
preserve the unity of the Government, while the
special responsibility of either part for the subjects
committed to it will be recognised by the Legislative
Council and the electorate. It seems to us, therefore,
that, both from the point of view of capacity for
development and from that of ensuring co-operation
while developing responsibility, our arrangement is
the best that can be devised for the transitional
period.

223. Our proposals may strike some critics as
complicated. But few constitutions, except those
of a purely despotic character, can be described with-
out some appearance of complication; and the course
which we have deliberately chosen, and which is in
its nature experimental and transitional, is relatively
elaborate because it involves the temporary co-ordina-
tion of two different principles of government. If we
had proposed to delay the concession of any respon-
sibility at all until such time as we could give complete
responsibility our scheme certainly would have had
the minor merit of simplicity. But apart from our
obligation to comply with the announcement of
August 20, we feel that such a course would have
subjected the mechanism of government, when the
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change from irresponsibility to complete responsibility
came, to so violent a shock that it might well have
broken down, We were driven therefore first to
devising some dualism in the executive; and secondly
to providing for such a balance of power between the
two portions as would permit the one portion to grow
without at the same time disabling the other from
discharging its very necessary functions of preserving
continuity and safeguarding essentials. Given such
difficult conditions we do not think that a less
elaborate solution can readily be devised.

III. Communal Electorates

227....... we are brought face to face with the
most difficult question which arises in connexion with
elected assemblies——whether communal electorates
are to be maintained. We may be told that this is a
closed question, because the Muhammadans will
never agree to any revision of the arrangement pro-
mised them by lord Minto in 1906 and secured to
them by the reforms of 1909. But we have felt bound
to re-examine the question fully in the light of our
new policy, and also because we have been pressed
to extend the system of communal electorates in a
variety of directions. This is no new problem......
There has hitherto been a weighty consensus of
opinion that in a country like India no principle of
representation other than bv intercsts is practically
possible. Lord Dufferin held this view in 1888, and
in 1892 Lord Lansdowne’s Government wrote that:
—“The representation of such a community upon
such a scale as the Act permits can only be secured by
providing that each important class shall have the
opportunity of making its views known in Council by
the mouth of some member specially acquainted with
them.” We note that in 1892 the small size of the
Councils was reckoned as a factor in the decision and
that the contrary view was not without its exponents;
but we feel no doubt that Lord Minto’s Government
followed the predominant opinion when in 1908 they
pressed for an important extension of the communal
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principle. Thus we have had to reckon not only with
the settled existence of the system, but with a large
volume of weighty opinion that no other method is
feasible.

228. The crucial test to which, as we conceive,
all proposals should be brought is whether they
will or will not help to carry India towards respon-
sible government. Some persons hold that for a
people, such as they deem those of India to be, so
divided by race, religion and caste as to be unable
to consider the interests of any but their own
section, a system of communal and class represen-
tation is not merely inevitable, but is actually best.
They maintain that it evokes and applies the
principle of democracy over the widest range over
which it is actually alive at all by appcaling to
the instincts which are strongest; and that we
must hope to develop the finer, which are also at
present the weaker, instincts by using the forces that
really count. According to this thcory communal
representation is an inevitable, and even a healthy,
stage in the development of a non-political people.
We find indeed that those who take this view are
prepared to apply their principles on a scale previous-
ly unknown, and to devise elaborate systems of class
or religious electorates into which all possible inter-
ests will be deftly fitted. But when we consider
what responsible government implies, and how it was
developed in the world, we cannot take this view.
We find it in its earliest beginnings resting on an
effective sense of the common interests, a bond com-
pounded of community of race, religion and langu-
age. In the earlier from which it assumed in Europe
it appeared only when the territorial principle had
vanquished the tribal principle, and blood and religion
had ceased to assert a rival claim with the State to
a citizen’s allegiance; and throughout its develop-
ment in Western countries, even in cases where
special reasons to the contrary were present, it has
rested consistently on the same root principle. The
solitary examples that we can discover of the oppos-
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ing principle are those of Austria, a few of the smaller
German states, and Cyprus. It is hardly necessary
to explain why we dismiss these as irrelevant or un-
convincing. We conclude unhesitatingly that the
history of self-government among the nations who
developed it, and spread it through the world, is
decisively against the admission by the State of any
divided allegiance; against the State’s arranging its
members in any way which encourages them to think
of themselves primarily as citizens of any smaller
unit than itself.

229. Indian lovers of their country would be
the first to admit that India generally has not yet
acquired the citizen spirit, and if we are really to
¢lead her to self-government we must do all that we
possibly can to call it forth in her people. Division
by creeds and classes means the creation of political
camps organized against each other, and teaches
men to think as partisans and not as citizens; and
it is difficult to see how the change from this system
to national representation is ever to occur. The
British Government is often accused of dividing men
in order to govern them. But if it unnecessarily
divides them at the very moment when it professes
to start them on the road to governing themselves
it will find it difficult to meet the charge of being
hypocritical or short-sighted.

230. There is a another important point. A
minority which is given special representation owing
to its weak and backward state is positively encourag-
ed to settle down into a feeling of satisfied security;
it is under no inducement to educate and qualify
itself to make good the ground which it has lost com-
pared with the stronger majority. On the.other hand,
the latter will be tempted to feel that they have
done all they need do for their weaker fellow country-
men, and that they are free to use their power for
their own purposes. The give-and-take which is the
essence of political life is lacking. There is no
inducement to the one side to forbear, or to the other
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to exert itself. The communal system stereotypes
existing relations.

231. We regard any system of communal
clectorates, therefore, as a very serious hindrance
to the development of the self-governing principle.
The evils of any extension of the system are plain.
Already communal representation has been actually
proposed for the benefit of a majority community
in Madras. At the same time we must face the
hard facts. The Muhammadans were given special
representation with separate electorates in 1909.
The Hindus’ acquiescence is embodied in the present
agreement between the political leaders of the two
communitiest, The Muhammadans regard these as
settled facts, and any attempt to go back on them
would rouse a storm of bitter protest and put a
severe strain on the loyalty of a community which
has behaved with conspicuous loyalty during a
period of very great difficulty, and which we know
to be feeling no small anxiety for its own welfare
under a system of popular government. The
Muhammadans regard separate representation and
communal electorates as their only adequate safe-
guards. But apart from a pledge which we must
honour until we are released from it, we are bound
to see that the community secures proper represen-
tation in the new Councils. How can we say to them
that we regard the decision of 1909 as mistaken, that
its retention is incompatible with progress towards
responsible government, that its reversal will even-
tually be to their benefit; and that for these reasons
we have decided to go back on it? Much as we
regret the necessity, we are convinced that so far as
Muhammadans at all events are concerned the present
system must be maintained until conditions alter,
even at the price of slower progress towards the
realization of a common citizenship. But we can see
no reason to set up communal representation for

1The reference is to the Lucknow Pact. See Indion
Constitutional Documents, Vol. II.
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Muhammadans in any province where they form a
majority of the voters.

232. We have been pressed to extend the con-
cession to other communities. Some have based
their claim on their backward, others on their
advanced, condition. Thus, the Sikhs in the Punjab,
the non-Brahmans in Madras (although in that
presidency these actually constitute a majority), the
Indian Christians, the Anglo-Indians, the Europeans,
and the Lingayat community in Bombay have all
asked for communal representation. The large land-
owning classes also generally desire representation in
an electorate of their own. Now, our decision to
maintain separate electorates for Muhammadans
makes it difficult for us to resist these other claims;
but, as we have said, in the case of the Muham-
madans we have felt ourselves bound by promises
given and renewed by Secretaries of State and
Viceroys and in their respect at all events our recom-
mendation involves no new departure. Any general
extension of the communal system, however, would
only encourage still further demands, and would in
our deliberate opinion be fatal to that development
of representation upon the national basis on which
alone a system of responsible government can possibly
be rooted. At the same time, we feel that there is one
community from whom it is inexpedient to withhold
the concession. The Sikhs in the Punjab are a
distinct and important people; they supply a gallant
and valuable element to the Indian Army; but they
are everywhere in a minority, and experience has
shown that they go virtually unrepresented. To the
Sikhs, therefore, and to them alone, we propose to
extend the system already adopted in the case of
Muhammadans.

For the representation of other minorities we
should prefer nomination. Even in the ‘case of the
general European community, whose material inter-
ests in the country are out of all proportion to their
numerical strength and on whose behalf it may be
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argued that no departure from principle is involved,
inasmuch as unlike all other communities named
they are not an integral part of the population of
India, we prefer to rely upon nomination. Special
electorates will no doubt be required for the repre-
sentation of the planting and mining interests, for
the chambers of commerce, and possibly also for the
universities; but we desire that the number of such
electorates should be as restricted as possible, and
that minority interests should, where necessary, be
represented not by class or interest electorates, but
by nomination. Where the great landowners form a
distinct class in any province we think that there will
be a case for giving them an electorate of their own.
The anomaly involved in the presence of nominated
members in a Council to which we are giving some
responsible powers must, we think, be accepted as
one of the necessary illogicalities attendant on a
transitional period. Such nominations are made for
a representative purpose and can be made in such a
way as to secure representation. Nomination has in
our eyes the great advantage over the alternative of
extending the class or communal system that it can
be more easily abolished when the necessity for it
ceases. We look to the desire of the communities
represented by nominated members to see their
representatives in  Council placed wupon the same
footing as those of other communities to help us in
securing the extension of the territorial principle of
representation wherever possible. . . .

IV. Devolution To Provincial Governments

200. We saw that the existing financial rela-
tions between the Central and Provincial Govern-
ments must be changed if the popular principle in
government is to have fair play in the provinces. The
settlements by which the Indian and Provincial
Governments share the proceeds of certain heads of
revenues are based primarily on the estimated needs
of the provinces and the Government of India dis-
poses of the surplus. This system necessarily
involves control and interference by the Indian
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Government in provincial matters. An arrangement
which has on the whole worked successfully between
two official Governments would be quite impossible
between a popular and an official Government. Our
first aim has therefore been to find some means of
entirely separating the resources of the Central and
Provinecial Governments.

201. We start with a change of standpoint. If
provincial autonomy is to mean anything real clearly
the provinces must not be dependent on the Indian
Government for the means of provincial develop-
ments. Existing settlements do indeed provide for
ordinary growth of expenditure, but for any large
and costly innovations Provincial Governments
depend on doles out of the Indian surplus. Our idea
is that an estimate should first be made of the scale
of expenditure required for the upkeep and develop-
ment of the services which clearly appertain to the
Indian sphere; that resources with which to meet this
expenditure should be secured to the Indian Govern-
ment; and that all other revenues should then be
handed over to the Provincial Governments, which
will thenceforth be held wholly responsible for the
development of all provincial services. This, how-
ever, merely means that the existing resources will
be distributed on a different basis, and does not get
over the difficulty of giving to the Central and
Provincial Governments entirely separate resources.
Let us see how this is to be done.

202. Almost everyone is agreed that a complete
separation is in theory desirable. Such differences of
opinion as we have met with have niostly been con-
fined to the possibility of effecting it in practice. It
has been argued for instance that it would be unwise
to narrow the basis on which both the central and
provincial fiscal systems are based. Some of the
revenues in India, and in particular the land revenue
and excise, have an element of precariousness; and
the system of divided heads, with all its drawbacks,
has the undeniable advantage that it spreads the
risks. This objection will, however, be met if, as we
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claim, our proposed distribution gives both the Indian
and the Provincial Governments a sufficient measure
of security. Again we have been told that the com-
plete scgregation of the Government of India in
financial matters will lower its authority. This
argument applies to the whole subject of decentraliza-
tion and provincial autonomy. It is not necessary
for us to meet it further. Our whole scheme must
be even and well balanced, and it would be ridiculous
to introduce wide measures of administrative and
legislative devolution and at the same time to retain
a centralised system of finance.

203. There are two main difficulties about com-

plete separation. How are we to dispose of the two

most important heads which are at present divided—
land revenue and income-tax—and how are we to
supplement the yield of the Indian heads of revenue
in order to make good the needs of the Central
Government? At present the heads which are divi-
ded in all or some of the provinces are:—land-
revenue, stamps, excise, income-tax and irrigation.
About stamps and excise. there is no trouble. We
intend that the revenue from the stamp duty should
be discriminated under the already well-marked
sub-heads General and Judicial; and that the former
should be made an Indian and the latter a provincial
receipt. This arrangement will preserve uniformity
in the case of commercial stamps where it is obviously
desirable to avoid discrepancies of rates; and it will
also give the provinces a free hand in dealing with
Court-fee stamps, and thus provide them with an
additional means of augmenting their resources.
Excise is at present entirely a provincial head in
Bombay, Bengal and Assam and we see no valid
reason why it should not now be made provincial
throughout India. At this stage the difficulties begin.
Land revenue, which is by far the biggest head of
all, is at present equally shared between the Indian
and all the Provincial Governments, except that
Burma gets rather more than one-half and the
United Provinces gets rather less. Now land revenue
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assessment and collection is so intimately concerned
with the whole administration in rural areas that
the advantages of making it a provincial receipt are
obvious. . . . We propose . . . to make land-revenue,
together with irrigation, wholly provincial receipts.
It follows that the provinces will become entirely
liable for expenditure in famine relief and protective
irrigation works. ... The one remaining head is
income-tax. We see too very strong reasons for
making this an Indian receipt. . . . To sum up; we
propose to retain the Indian and provincial heads
as at present, but to add to the former income-tax
and general stamps, and to the latter land-revenue,
irrigation, excise, and judicial stamps. No heads
will then remain divided.

* * * *

208. It follows from our proposed separation of
revenues that there will in future be also a complete
separation of the central and provincial budgets; and
that the former will henceforward include only the
direct transactions of the Government of India, and
not as at present those of the provinces also. It
likewise follows that there will be no more earmark-
ing of any portion of provincial balances; and that
portions previously earmarked will be available for
general purposes.

%* * * *

212. These measures will give Provincial
Governments the liberty of financial action which is
indispensable; but the provinces must also be secured
against any unnecessary interference by the Govern-
ment of India in the spheres of legislative and
administrative business. It is our intention to
reserve to the Government of India a general over-
riding power of legislation for the discharge of all
functions which it will have to perform. It should
be enabled under this power to intervene in any
province for the protection and enforcement of the
interests for which it is responsible; to legislate on
any provincial matter in respect of which uniformity
of legislation is desirable either for the whole of India
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or for any two or more provinces; and to pass legis-
lation which may be adopted either simpliciter or
with modifications by any province which may wish
to make use of it. We think that the Government
of India must be the sole judge of the propriety of
any legislation which it may undertake under any
one of these categories, and that its competence so
to legislate should not be open to challenge in the
courts. Subject to these reservations we intend that
within the field which may be marked off for provin-
cial legislative control the sole legislative power shall
rest with the provincial Legislatures. = The precise
method by which this should be effected is a matter
to be considered when the necessary statute is drafted,
and we reserve our final opinion upon it. f There are
advantages in a statutory demarcation ~ of powers
such as is found in some federal constitutions, but we
feel that if this is to leave the validity of the acts
to be challenged in the courts on the ground of their
being in excess of the powers of the particular
Legislature by which they are passed, we should be
subjecting every Government in the country to an
almost intolerable harassment. Moreover, in India
where the Central Government must retain large
responsibilities, as for defence and law and order, a
statutory limitation upon its legislative functions
may be inexpedient. @ We have already referred to
the fact that there has been growing up in India for
some time a convention which by now has acquired
no little strength to the effect that the Central
Government shall not without strong reason legislate
in the internal affairs of provinces. We think there-
fore that it may be better, instead of attempting to
bar the legislative power of the Government of India
in certain spheres of provincial business, to leave it
to be settled as a matter of constitutional practice
that the Central Government will not interfere in
provincial matters unless the interests for which it is
itself responsible are directly affected.

213. The question of restraining the Central
Government from administrative interference in the
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provinces is more difficult. We recognize that, in so
far as the Provincial Governments of the future will
still remain partly bureaucratic in character, there
can be no logical reason for relaxing the control of
superior official authority over them, nor indeed
would any general relaxation be approved by Indian
opinion; and that in this respect the utmost that can
be justified is such modification of present methods
of control as aims at getting rid of interference in
minor matters, which might very well be left to the
decision of the authority which is most closely ac-
quainted with the facts. It is, however, in relation
to Provincial Governments in their popular aspects
that serious difficulties present themselves. So long
as the Government of India itself is predominantly
official in character and therefore, remains amenable
to the Secretary of State, its interference in any.
matters normally falling within the range of popular
bodies in the provinces involves a clash of principles
which cannot fail to engender some heat, and the
scope of which it is on all grounds desirable to keep
within very closely defined bounds. At the same
time we perceive that there are many matters which,
taken in bulk, may reasonably be regarded as fitted

‘for administration by popular bodies, but which have

aspects that cannot fail to be of intimate concern to
the Government which is responsible for the security
or good administration of the whole country.

3. GOVERNMENT OF INDIA ON MONT-
FORD REPORT!, 1919.

The Report itself was published in India on July
8, 1918; and you will expect us to give you as clear
an impression as we can of its reception. The non-
cfficial European community took some time to form
their opinions on proposals so intricate and so far-
reaching. Indian opinion declared itself more rapid-
ly, and from the first there ensued a clear division

(2) ‘extreme’ between the moderate and extreme political parties.

Indians

The former declared definitely for the Report, with
1 Despatch to Secretary of State, March 5, 1919.
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certain reservations; the latter against it. The
strongest expression of the latter view occurred in a
letter published even before the Report appeared,
urging that anything which originates with foreigners
should be rejected as violating the principle of self-
determination. The most advanced Bengal politicians
adopted an attitude of uncompromising opposition. In
Madras the recognised leaders of the advanced party
had some difficulty in preventing the special con-
ference which was held to consider the proposals
from taking the same line. But the more responsible
gection of the party declared that, while the propo-
sals were disappointing and unsatisfactory and
required radical modifications before they could be
held to constitute any substantial step towards
responsible government, effort should be concentrated
on obtaining such modifications rather than on the
wholesale rejection of the scheme. The attitude of
the moderate party, which we believe includes the
ablest and most respected Indian opinion, was far
more favourable to the Report. They welcomed its
proposals as a real and substantial step towards the
progressive realisation of responsible government in
the provinces, and thc modifications which they
urged were, with the exception of those affecting the
Government of India, concerned with the details
rather than the essentials of the scheme. Opinion of
this sort is fairly represented by the resolutions
recorded by the majority of the non-official members
of the Indian Legislative Council. . . . The indepen-
dent line adopted by the moderates had for some
time a restraining influence on the other party. The
tendency which had at first been apparent to flout
temperate opinion gave place to a desire for con-
ciliation; and at the last moment efforts were made
to induce the moderates to attend the special Congress
held at Bombay towards the end of August to con-
sider the proposals. These efforts failed, but the
abstention of the majority of moderates was not
without effect. The leaders of the special Congress
made an appeal to moderates throughout the country
to rally to the national association. There was no
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talk of rejecting the reform proposals. They were
still declared. . . . to be disappointing and unsatis-
factory; but the general decision was that with
somewhat radical alterations they could be accepted
as forming a substantial step towards responsible
government. The change of tone did not persuade
the moderates to come in, and they held a conference
of their own at Bombay early in November. . . .
The last of this series of meetings was the ordinary
session of the Congress which met at Delhi in Decem-
ber. The spirit of toleration was no longer in the
ascendant and in spite of all efforts to the contrary
the most radical elements of the extreme party
threw over most of their recognised leaders, and
advanced claims far beyond any made at Bombay
by demanding the grant of full responsible govern-
ment in the provinces at once.

Thus it may be said that while the most vocal
sections of Indian opinion unite in claiming a further
advance than has been proposed in the Report, there
are between the attitude of the moderates and that
of the more extreme politicians marked differences
which we shall now explain. Both parties agree in
urging that changes giving some measure of popular
control should be introduced into the Government of
India from the outset: and that the Government of
India, acting under the control of the legislature,
should enjoy the same power of regulating the fiscal
policy of this country as the Governments of the
self-governing Dominions. There are also numerous
points of agreement in matters of ‘- detail; but in
regard to such questions of fundamental importance
as the Council of State, the Grand Committee?, the
budget procedure, the relations of the Governor to
his ministers, and a statutory guarantee for the
grant of full responsible government within a fixed
period, the two parties take very different lines. The
extreme party would have no Council of State and
no Grand Committee; and they desire to give the

1 For the constitution and functions of the Grand Com-
mittee, see Mont-Ford Report, pp. 161-162.
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legislature complete control over the budget, and to
make the Governor a purely constitutional Governor
in relation to his ministers. As these demands, if
satisfied, would give them complete control over
legislation and finance, it makes little difference
whether they claim complete responsible government
at once or after a limited period. On the other hand
the moderates accept the principle of dualism in
government, and in the provincial sphere they merely
press for such changes in detail as equality of status
between councillors and ministers, reconsideration of
the proposal to appoint additional members without
portfolios, the selection of heads of provinces from
the ranks of public men in England, complete pro-
vineial autonomy in respect of transferred subjects,
and the largest possible extension of the list of trans-
ferred subjects. Another phase of opinion, however,
is represented by the memorial . . . from certain
land-holding members of the Indian Legislative
Council who ask that progress should partly take the
form of converting the leading zamindars into inde-
pendent chiefs: a proposal clearly not in keeping
with the principles set forth by His Majesty’s
Government. The great majority of the landholding
class are more conservative. They have said little
in public and are doubtful of their own preparedness
to take their proper place in the forward movement.
But they are unmistakably proud that India has been
offered this signal mark of confidence, and in no
sense hostile.

The non-official European community was at
first disposed to question the wisdom of raising the
subject of reforms during the war, but with the
change in the situation in Europe this criticism lost
much of its force. There is dissatisfaction with the
proposal that the community, which forms the only
element in the population accustomed to the working
of responsible government, should not elect its own
representatives on the provincial councils.  They
claim a separate electorate and representation in
proportion to their importance rather than their
numerical strength; and they doubt whether even
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this will sufficiently secure the interests of trade and
industry. They think that the scheme as a whole is
ingenious but too complex; and they fear that it
may result in the transfer of power to the advanced
political section to the detriment of the masses, who
have no desire for any change in the system of
government. They also dwell on the difficulty of
presenting their opinion until the proposals in respect
of electorates and the division of functions have been
completed.

Official opinion can be gauged only from indivi-
dual deliverances. It is generally critical of the
scheme; but we desire to take this opportunity of
controverting the suggestion that has found some
currency in this country that the criticism proceeds
from a purely selfish point of view. Such a view is
unfair to a body of men who have served India
faithfully and have its real welfare strongly at heart.
There is no justification for the charge that searching
criticism of the particular proposals in the Report
implies any opposition to the underlying policy. The
difficulties of the problem loom large with those on
whom the burden of administration now rests; and
it is, we believe, their pride in and affection for their
work which has made them the most anxious critics
of far-reaching innovations. The permanent British
official in India has not as a rule taken any part in
the democratic institutions of his own land, and is
frankly sceptical of their suitability to an eastern
country. By the nature of his work, he comes into
touch with the vast masses of the people, who have
no political aspirations, rather than with the more
advanced thinkers. He apprehends that the former
will suffer from the administrative inexperience of
the latter; and he is anxious for safeguards which
will protect them, while at the same time securing
the standards of thoroughness and impartiality in
public business to which he has been trained. By
all the best elements in this class, the declaration of
August, 1917, is accepted, and the need for advance
is admitted: but the proposals of the Report are
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commonly criticised as going beyond the present
needs of India.

The cautions of the official mind are crystallized
in the opinions of the Local Governments. On their
first perusal it must have disappointed the authors
of the Report to find that the Provincial Govern-
ments had devoted themselves so largely to destruc-
tive criticism. We do not think, however, that this
was unnatural. Their opportunities for constructive
work had come earlier; and their proposals, both
individually and at the conference of Heads of
provinces which met His Excellency and yourself in
January, 1918, had been among the materials on
which the conclusions embodied in the Report were
based. They might thus not unreasonably feel that
there was no further occasion for them to set out
alternative schemes; and that the best service they
could render us was to apply themselves to a vigorous
and searching examination of the Report in detail.
In this task. whether we agree with them or not, we
must recognize the weight of their influence. = The
Local Governments are repositories of practical first-
hand experience of the working of the administrative
machine. They know its limits and its possibilities,
and the attitude of different sections of the people
towards it. They can speak with intimatc knowledge
upon much that in the Report had to be dealt with
on very general considerations. We feel that we
owe all respect to their ‘criticisms in detail . . .
Their great value has been, not to throw doubt on
the principles which we accept and which their
examination has in no wise shaken, but to make us
pause and rvemove defects which such examination
reveals . .

Lastly we come to a statement of our own posi-
tion. When these questions of constitutional reform
were under consideration last year the main respon-
sibility rested upon the two authors of the Report.
The members of the Government of India were
indeed kept in close touch with the deliberations and
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no important conclusions were arrived at without
reference to them. They have also in their despatch
no. 6, dated May 31, 1918, cordially supported the
general policy which the Report embodies. We take
our stand on that despatch. We are convinced that
the time has come for the definition of our goal in
India; and we can conceive no other goal, consistent
with the ideals of British history, except that the
people of India, helped and guided by us, should
learn to govern themselves. Whether their national
life will flow into the precise constitutional moulds .
to which Englishmen by tradition are attached, or
whether—as we think equally possible—it will
ultimately work out for itself free institutions of a
distinctive type, time alone can tell. Nor need we
speculate whether India is going to borrow our
history. Our clear duty is to put her into the way
which we believe to be the best, and to allow the
character of the nation, as it grows and is welded
by experience and trial, to deflect our present
methods gradually and intelligently towards ideals
which it will adopt as its own. We regard it as
heyond question that the first stage of advance must
be a generous one, undertaken at the earliest possible
moment. To postpone it now would be a confession
of mistrust of our own work, and would alienate
those classes in the country to whom we must look
for the leadership of the new movement. We should
particularly deplore any argument for delay, based
on disclosures of revolutionary conspiracies which are
utterly foreign to the real life of the people, and
confined to an inconsiderable section. ~We believe
indeed that, while it is necessary to deal firmly with
crime avising out of these conspiracies, repressive
measures, unless coupled with definite steps in the
direction of political advance, can provide only a
temporary remedy. There probably would be no
point of time at which we should not feel that some-
thing still remained to be done by way of preparation
for the beginnings of popular administration; but we
must trust to perfect our work in co-operation with
Indian public men, and we must be content to
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believe that we have laid our foundations well, and
that they will bear the new superstructure. In all
this we feel that we are moving with a spirit which
is stronger than our calculations; and we accept
whatever lies ahead. But that consideration only
adds to the weight of responsibility which lies upon
us when we come to advise upon the details of the
,plan of advance. To the form of provincial govern-
ment which the Report sets up as the main vehicle
of progress we have nothing to oppose; we have seen
no alternative which in any way competes with it.
But we can best fulfil our task and discharge our
responsibility by helping you to develop the new
system into a working proposition. It is a novelty
in constitutions; and none of us can prophesy the
manner of its growth. But there are to our minds
certain universal tests of administrative machinery:
its smoothness or friction in working, its burdensome-
ness on the people or the reverse, its educative value,
and its capacity for further development. To every
detail of the scheme therefore we have applied these
tests, and our advice is based on its response to them.
It has been no purpose of ours either to whittle down
the scheme or to expand it. We take the scheme in
the Report as one which, in all essentials, has our
full adherence; and our sole aim has been to translate
it into a working plan which, while free from obvious
defects, will be in accord with the policy of His
Majesty’s Government.

4. SIMON COMMISSION ON DIFFERENCES
BETWEEN MONT-FORD REPORT AND
GOVERNMENT OF INDIA ACT, 1919.

140. It is important to bear in mind that the
recommendations of the Montagu-Chelmsford Report
were not in all respects adopted and carried out by
the sections of the Government of India Act, 1919.
The Bill, as introduced, represented the result of
discussions which had taken place between the
Government of India, the Provincial Governments,

Indian co-

operation
expected

Dyarchy
acceptable
to Govern-
ment of
India

‘Tests of
administra-
tive
machinery’



Mont-Ford
Report
modified

as a result
of discus-
sions
between

Government -

of Indis,
Provincial
Govern-
ments and
‘Home’
Government

Procedure of
legislation
changed

by Joint
Select
Committee :

(i) Central
Legislature

30 INDIAN CONSTITUTIONAL DOCUMENTS

and the Imperial Government. In the course of its
passage through Parliament it was amended in some
material respects in accordance with the recommen-
dations of the Joint Select Committee of both Houses
of Parliament to which it was referred, of which
Committee Mr. Montagu was an influential member.
For example, the Report devised a plan by which the
Government of India could secure the passage of
legislative measures which it regarded as essential,
notwithstanding the opposition of the majority of the
Legislative Assembly, by carrying its Bill through an
Upper House in which there was an official majority.
The Viceroy’s assent to a measure so carried through
the Upper House nullified the effect of its rejection
by the Lower House . . . The Lower House would
have enjoyed increased “opportunities of influencing
Government,” but the authority of the Government
of India “in essential matters” nevertheless would
remain “indisputable.” It was manifestly an impor-
tant alteration for the Joint Select Committee to
modify the scheme, as it did, by making the assent
of the Legislative Assembly essential to the passage
of all legislation, subject to the power of the Gover-
nor-General in case of emergency to place a new law
upon the Statute Book, by mere certification, with
or without the assent of the Council of State, and
without any concurrence from the other branch of
the Legislature. The Act of 1919 contained other
departures from the scheme of the Report. We will
give two further examples. In the realm of provin-

~ cial government, Mr. Montagu and Lord Chelmsford

(ii) Provin-
cial Legis-
lature

Kad proposed that if the Provincial Government
found it impossible to carry through the unicameral
provincial council legislation of a certain character
which the Governor deemed essential, the Bill might
be referred to a Grand Committee constituted for
the purpose, composed in part of members selected
by the provincial council, but A with a nominated
majority. The view 6f this Grand Committee would
ultimately prevail, even though the provincial legis-
lature remained obdurate. All this was rejected by
the Joint Select Committee on the ground that it was
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better, in cases where the ultimate responsibility
rested with the Governor and his Executive Council,
for the overriding of the legislature to take place,
without disguise, by the direct method of certifica-
tion. It will be observed that this change made by
the Joint Select Committee in the provincial sphere
is analogous to the departure from the scheme of the
Joint Report, described in the central sphere.

A second illustration, which is of great impor-
tance to show how widely the Government of India
Act departed in some respects from the recommenda-
tions of the Joint Report, is concerned with the
budget. Mr. Montagu and Lord Chelmsford laid it
down that “the budget will be introduced in the
Legislative Assembly, but the Assembly will not vote
it. Resolutions upcn budget matters and upon all
other gquestions, whether moved in the Assembly or
in the Council of State, will continue to be advisory
in character.”

The Government of India Bill was introduced
into Parliament with a clause drafted to correspond
with this recommendation, but the Joint Select

Committee altered this, and in its Report to the two

Houses of Parliament pointed attention to the inser-
tion of “a new provision for the submission of the
Indian Budget to the vote of the Legislative Assem-
bly.” These matters may now be regarded as of
little more than historic interest, but we think that
it is not without importance to bear in mind that
the Act of 1919 did not in these, and some other
respects follow the plan of the Joint Report. Mr.
Montagu, as we have already said, was a member
of the Joint Select Committee, and, as far ‘as we
know, concurred in the changes.

But in most respects the scheme of the Montagu-
Chelmsford Report was translated into law. . . .
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5. GOVERNMENT OF INDIA ACT!, 1919.
I. Extracts from Act.

Whereas it is the declared policy of Parliament
to provide for the increasing association of Indians
in every branch of Indian administration, and for the
gradual development of self-governing institutions,
with a view to the progressive realization of respon-
sible government in British India as an integral part
of the empire:

And whereas progress in giving effect to this
policy can only be achieved by successive stages,
and it is expedient that substantial steps in this
direction should now be taken:

And whereas the time and manner of each
advance can be determined only by Parliament, upon
whom responsibility lies for the welfare and advance-
ment of the Indian peoples:

And whereas the action of Parliament in such
matters must be guided by the co-operation received
from those on whom new opportunities of service will
be conferred, and by the extent to which it is found
that confidence can be reposed in their sense of res-
ponsibility:

And whereas concurrently with the gradual
development of self-governing institutions in the pro-
vinces of India it is expedient to give to those
Provinees in provinecial matters the largest measure
of independence of the Government of India, which

19 & 10 Geo. 5, c. 101.

“The Principal Act was the Government of India Act
of 1915.° It was called “The Government of India Acts of 1915
and 1016’ after the amending Act of 1916 was passed. The
Act embodying the Reform Proposals is called ‘The Govern-
ment of India Act, 1919’. The principal Act of 1915 as
amended by the subsequent amending Acts of 1916 and 1919
is to be cited simply as ‘The Government of India Act’. See
Sec. 47 of the Government of India Act, 1919”.—P. Mukherji,
The Indian Constitution, p. 14.



INDIAN CONSTITUTIONAL DOCUMENTS 33
is compatible with the due discharge by the latter of
its own responsibilities:

Be it therefore enacted . . . as follows:

" Parr I
LocarL GOVERNMENTS
Classification of Central and Provincial Subjects

"1. (1) Provision may be made by rules under
the Government of India Act, 1915, as amended by
the Government of India (Amendment) Act, 1916
(which Act so amended is in this Act referred to as
‘the Principal Act’):

(a) for the classification of subjects, in relation
to the functions of government, as central and pro-
vincial subjects, for the purpose of distinguishing the
functions of Local Governments and Local Legisla-
tures from the functions of the Governor-General in
Council and the Indian Legislature;

(b) for the devolution of authority in respect of
provincial subjects to Local Governments, and for
the allocation of revenues or other moneys to those

Governments;

(c) for the use under the authority of the Gover-
nor-General in Council of the agency of Local Govern-
ments in relation to central subjects, in so far as such
agency may be found convenient, and for determining
the financial conditions of such agency; and

(d) for the transfer from among the provincial
subjects of subjects (in this Act referred to as
‘transferred subjects’) to the administration of the
Governor acting with Ministers appointed under this
Act, and for the allocation of revenues or moneys for
the purpose of such administration,

(2) Without prejudice to the generality of the
foregoing powers, rules made for the above-mentioned

purposes may—
1113
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(¢) regulate the extent and conditions of such
devolution, allocation and transfer;

(%) provide for fixing the contribution payable
by Local Governments to the Governor-General in
Council, and making such contributions a first charge
on allocated revenues or moneys;

(#7) provide for constituting a finance depart-
ment in any province, and regulating the functions of
that department;

(tv) provide for regulating the exercise of the
authority vested in the Local Government of a pro-
vince over members of the public Service therein;

(v) provide for the settlement of doubts arising
as to whether any matter does or does not relate to a
provincial subject or a transferred subject, and for the
treatment of matters which affect both a transferred
subject and a subjcct which is not transferred; and

(v2) make such consequential and supplemental
provisions as appear necessary or expedient;

Provided that, without prejudice to any general
power of revoking or altering rules under the Principal
Act, the rules shall not authorise the revocation or
suspension of the transfer of any subject except with
the sanction of the Secretary of State in Council.

(3) The powers of superintendence, direction and
control over Local Governments vested in the Gover-
nor-General in Council under the Principal Act shall,
in relation to transferred subjects, be exercised only
for such purposes as may be specified in rules made
under that Act, but the Governor-General in Council
shall be the sole judge as to whether the purpose of
the exercise of such powers in any particular case
comes within the purposes so specified.

(4) The expressions ‘central subjects’ and
‘provincial subjects’ as used in this Act mean subjects
so classified under the rules.
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Provincial subjects, other than transferred sub-

jects, are in this Act referred to as ‘reserved subjects.’.

* * L *

Revised System of Local Government in certain
Provinces

/ 3. (1) The Presidencies: of Fort William in
Bengal, Fort St. George, and Bombay, and the
provinces known as the United Provinces, the Punjab,
Bihar and Orissa, the Central Provinces, and Assam,
shall each be governed, in relation to reserved sub-
jects, by a Governor in Council, and in’relation to
transferred subjects (save as otherwise provided by
this Act) by the Governor acting with Ministers
appointed under this Act.

The said Presidencies and provinces are in this
Act referred to as ‘Governor’s provinces’ and two
first-named presidencies are in this Act referred to’ as
the presidencies of Bengal and Madras.

(2) The provisions of sections forty-six to fifty-
one of the Principal Act, as amended by this Act,
shall apply to the United Provinces, the Punjab,
Bihar and Orissa, the Central Provinces, and Assam,
as they apply to the Presidencies of Bengal, Madras,
and Bombay : Provided that the Governors of the
said Provinces shall be appointed after consultation
with the Governor-General.

Appointment of Ministers and Council Secretaries

(4). (1) The Governor of a Governor’s province
may, by notification, appoint Ministers, not being
members of his Executive Council or other officials, to
administer transferred subjects, and any Ministers so
appointed shall hold office during his pleasure.

There may be paid to any Minister so appointed
in any province the same salary as is payable to a
member of the Executive Council in that province,
unless a smaller salary is provided by vote of the
Legislative Council of the province.
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(2) No Minister shall hold office for a longer
period than six months, unless he is or becomes an
elected member of the local legislature.

(3) In relation to transferred subjects, the
Governor shall be guided by the advice of his
Ministers, unless he sees sufficient cause to dissent
from their opinion, in which case he may require
action to be taken otherwise than in accordance with
that advice: Provided that rules may be made under
the Principal Act for the temporary administration of
a transferred subject where, in cases of emergency,
owing to a vacancy, there is no Minister in charge of
the subject, by such authority and in such manner as
may be Drescrlbed by the rules.

* * * *

Qualification of Members of Local Executive Councils

5. (1) The provision in section forty-seven of the
Principal Act, that two of the members of the Execu-
tive Council of the Governor of a province must have
been for at least twelve years in the service of the
Crown in India, shall have effect as though ‘one’
were substituted for ‘two’, and the provision in that
section that the Commander-in-Chief of His Majesty’s:
Forces in India, if resident at Calcutta, Madras,
or Bombay, shall, during his continuance there, be a
member of the Governor’s Council, shall cease to have
effect.

(2) Provision may be made by rules under the
Principal Act as to the qualifications to be required
in respect of members of the Executive Council of the
Governor of a province in any case where such provi-
sion is not made by section forty-seven of the Prin-
cipal Act as amended by this section.

' Business of Governor in Council and Governor with

Ministers

6. (1) All orders and other proceedings of the
Government of a Governor’s province shall be express-
ed to be made by the Government of the province,
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and shall be authenticated as the Governor may by
rule direct, so, however, that provision shall be made
by rule for distinguishing orders and other proceedings
relating to transferred subjects from other orders and
proceedings.

Orders and proceedings authenticated as aforesaid
shall not be called into question in any legal proceed-
ings on the ground that they were not duly made by
the Government of the province.

(2) The Governor may make rules and orders for
the more convenient transaction of business in his
Executive Council and with his Ministers, and every
order made or act done in accordance with those rules
and orders shall be treated as being the order or the
act of the Government of the province.

The Governor may also make rules and orders
for regulating the relations between the Executive
‘Council and his Ministers for the purpose of the
transaction of the business of the Local Government :

Provided that any rules and orders made for the
purposes specified in this section which are repugnant
to the provisions of any rules made under the Prin-
cipal Act as amended by this Act shall, to the extent
of that repugnancy, but not otherwise, be void.

Compostitron of Governors’ Legislative Councils

7. (1) There shall be a Legislative Council in
every Governor’s province, which shall consist of the
members of the Executive Council and of members
nominated or elected as provided by this Act.

The Governor shall not be a member of the
Legislative Council, but shall have the right of
addressing the Council, and may for that purpose
require the attendance of its members.

(2) The number of members of the Governors’
Legislative Councils shall be in accordance with the
table set out in the First Schedule to this Act; and
of the members of each Council not more than twenty
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per cent. shall be official members, and at least

seventy per cent. shall be elected members.

Provided that

(a) subject to the maintenance of the above
proportions, rules under the Principal Act may
provide for increasing the number of members of any
Council, as specified in that Schedule; and

(b) the Governor may, for the purposes of any
Bill introduced or proposed to be introduced in his
Legislative Council, nominate, in the case of Assam
one person, and in the case of other provinces not
more than two persons, having special knowledge
or experience of the subject-matter of the Bill, and
those persons shall, in relation to the Bill, have for
the period for which they are nominated all the rights
of members of the Council, and shall be in addition
to the members above referred to; and

(¢) members nominated to the Legislative
Council of the Central Provinces by the Governor as
the result of elections held in the Assigned Districts
of Berar shall be deemed to be elected members of the
Legislative Council of the Central Provinces.

(3) The powers of a Governor’s Legislative
Council may be exercised notwithstanding any
vacancy in the Council.

(4) Subject as aforesaid, provision may be made
by rules under the Principal Act as to

(a) the term of office of nominated members
of Governors’ Legislative Councils, and the manner
of filling casual vacancies occurring by reason of
absence of members from India, inability to attend
to duty, death, acceptance of office, resignation duly
accepted, or otherwise; and

(b) the conditions under which and manner in
which persons may be nominated as members of
Governors’ Legislative Councils; and
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(¢) the qualification of electors, the constitution
of constituencies, and the method of election for
Governors’ Legislative Councils, including the num-
ber of members to be elected by communal and
other electorates, and any matters incidental and
ancillary thereto; and

(d) the qualifications for being and for being
nominated or elected a member of any such Council;
and

(e) the final decision of doubts or disputes as to
the validity of any election; and

(f) the manner in which the rules are to be
carried into effect:

Provided that rules as to any such matters as
aforesaid may provide for delegating to the Local
Government such power as may be specified in the
rules of making subsidiary regulations affecting the
same matters.

(5) Subject to any such rules, any person who
is a ruler or subject of any State in India may be
nominated as a member of a Governor’s Legislative

Council.
* * * *

Powers of Local Legislatures

(10) (1) The local Legislature of any province
has power, subject to the provisions of this Act, to
make laws for the peace and good government of the
territories for the- time being constituting that
province.

(2) The local Legislature of any province may,
subject to the provisions of the sub-section next
following, repeal or alter as to that province any law
made either before or after the commencement of
this Act by any authority in British India other than
that local Legislature.

(3) The local Legislature of any province may
not, without the previous sanction of the Governor-
General, make or take into consideration any law—
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(a) imposing or authorising the imposition of
any new tax unless the tax is a tax scheduled as
exempted from this provision by rules made under
the Principal Act; or

(b) affecting the public debt of India, or the
customs duties, or any other tax or duty for the
time being in force and imposed by the authority of
the Governor-General in Council for the general pur-
poses of the Government of India, provided that the
imposition or alteration of a tax scheduled as afore-
said shall not be deemed to affect any such tax or

duty; or

(c) affecting the discipline or maintenance of
any part of His Majesty’s naval, military or air
forces; or

(d) affecting the relations of the Government
with foreign princes or States; or

(e) regulating any central subject; or

(f) regulating any provincial subject which has
been declared by rules under the Principal Act to
be, either in whole or in part, subject to legislation
by the Indian Legislature, in respect of any matter
to which such declaration applies; or

(g) affecting any power expressly reserved to
the Governor-General in Council by any law for the
time being in force; or

(k) altering or repealing the provisions of any
law which, having been made before the commence-
ment of this Act by any authority in British India
other than that local Legislature, is declared by
rules under the Principal Act to be a law which
cannot be repealed or altered by the local Legisla-
ture without previous sanction; or

(?) altering or repealing any provision of an Act
of the Indian Legislature made after the commence-
ment of this Act, which by the provisions of that
Act may not be repealed or altered by the local
Legislature without previous sanction:
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Provided that an Act or a provision of an Act
made by a local Legislature, and subsequently
assented to by the Governor-General in pursuance of
this Act, shall not be deemed invalid by reason only
of its requiring the previous sanction of the Gover-
nor-General under this Act.

-

(4) The local Legislature of any province has
not power to make any law affecting any Act of
Parliament.

Business and procedure tn Governors’
Legislative Councils

11. (1) Sub-sections (1) and (3) of section
eighty of the Principal Act (which relate to the classes
of business which may be transacted at meetings
of local Legislative Council) shall cease to apply to
a Governor’s Legislative Council, but the business
" and the procedure in any such Council shall be regu-
lated in accordance with the provisions of this

section.

(2) The estimated annual expenditure and
revenue of the province shall be laid in the form of
a statement before the Council in each year, and the
proposals of the Local Government for the appropria-
tion of provincial revenues and other moneys in any
year shall be submitted to the vote of the Council in
the form of demands for grants. The Council may
assent, or refuse its assent, to a demand, or may
reduce the amount therein referred to either by a
reduction of whole grant or by the omission or reduc-
tion of any of the items of expenditure of which the
grant is composed.

Prdvided that—

(a) The Local Government shall have power, in
relation to any such demand, to act as if it had been
assented to, notwithstanding the withholding of such
assent or the reduction of the amount therein referred
to, if the demand relates to a reserved subject,
and the Governor certifies that the expenditure pro-
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vided for by the demand is essential to the discharge
of his responsibility for the subject; and

(b) the Governor shall have power in cases of
emergenéy to authorise such expenditure as may be
in his opinion necessary for the safety or tranquillity
of the province, or for the carrying on of any depart-
ment; and

(c) no proposal for the appropriation of any such
revenues or other moneys for any purpose shall be
made except on the recommendation of the Governor,
communicated to the Council.

(3) Nothing in the foregoing sub-section shall
require proposals to be submitted to the Council
relating to the following heads of expenditure:

(?) contributions payable to the Local Govern-
ment to the Governor-General in Council; and

(77) interest and sinking fund charges on loans;’
and

(112) expenditure of which the amount is pres-
cribed by or under any law; and

(1v) salaries and pensions of persons appointed
by or with the approval of His Majesty or by the
Secretary of State in Council; and

(v) salaries of judges of the High Court of the
province and of the Advocate-General.

If any question arises whether any proposed
appropriation of moneys does or does not relate to
the above heads of expenditure, the decision of the
Governor shall be final.

(4) Where any Bill has been introduced or is
proposed to be