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PREFACE

Towards the end of last year, the authors, with some diffidence, attempted
the difficult task of exploring, so far as they were able, the uncharted territory of
the Companies Act, 1947, which amended the Act of 1929 in accordance with the
main recommendations of the Cohen Committee. They have been considerably
gratified at the reception which was accorded to their book on that Act, and have
been encouraged by that reception to undertake the equally arduous task of
annotating the consolidation Act of 1948. The territory of the changes in-
corporated in that Act is still unexplored and will remain so until the Courts have
had an opportunity of deciding the questions there raised, but the afithors have
had the advantage of the discussions which these new provisions have aroused
since the publication of their last work and the opinions of those in the legal and
accountancy professions and others whose opinions are deserving of the greatest
consideration. It is hoped, therefore, that the present work_will be found of
service to all who are concerned with the manifold aspects of the law relating to
companics.

Considerations of space have, to a large cxtent, determined the general
nature of the scheme of the work, and it has been thought preferable to confine
annotations to concise notes to the sections and to cite only the more important
cases, and in particular, those which establish a principle. It may be that such
condensation will be considered an advantage rather than otherwise. As to the
new provisions, the authors have felt that, while they call for rather more detailed
treatment than do those which merely reproduce the provisions of the 1929 Act,
the reader will require in this work the more important aspects of those pro-
visions to be brought to his notice. A fuller treatment of these provisions
will be found in the authors’ book on the 1947 Act. Thus this book is a guide
rather than an exhaustive treatise and the complete exposition of statute and
case law is left to larger works, such as Lord Wrenbury’s book, ‘‘ Buckley on
the Companies Acts,”” a new edition of which is, it is understood, being prepared.

The residue of the 1947 Act which has remained after consolidation has
been included, while the relevant portions of the Registration of Business Names
Act, 1910, as amended, and of the Business Names Rules and forms are similarly
dealt with. The forms of accounts given in Appendix IT are intended to supple-
ment those given in Appendix A of the book on the 1947 Act. It has also been
thought that the text of the Winding-up Rules, together with some indications
of the changes which may be expected in those Rules, will be found helpful,
especially since it is possible that some time may clapse before amending Rules
are available. Finally, the comparative tables in Appendix I, showing the
correspondence between the 1929 and 1948 Acts and the 1947 and 1948 Acts
respectively, should afford assistance in tracing the whereabouts in the present
Act of those provisions in the earlier Acts which have, by now, become so familiar
to practitioners.

1, EssEx COURT, S. W. M.
TemrrLe, E.CA4. M. E.
July, 1948
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INTRODUCTION

I.—-THE BACKGROUND TO THE ACT

The joint-stock company as it exists to-day is of relatively recent growth
and owes its development to the evolution of trade and industry from the small
onc-man business or partnership to the large-scale corporation drawing its
support (and funds) from all classes of the community.

The earliest form of trading company was the chartered company. Notable
examples of such were the East India Company, the Levant Company, the
Hudson’s Bay Company, the Royal African Company and the South Sea Com-
pany (of ‘“ bubble” fame). These companics were incorporated by charters
of incorporation granted by the Crown, and such charters were given as early as
the sixteenth century. The main objections to incorporation by charter were,
however, that it was very costly, that no enterprise, however promising, could
be surc of obtaining a charter, and the members of the company were not liable
for the company’s debts.

To avoid the delay and expense of incorporation by charter or by Act of
Parliament, the partnership basis of trading was enlarged and what amounted
to very large partnerships were formed although they are often referred to as
‘“ common law companies ’.  These associations were usually governed by a deed
setting out the constitution of the concern and providing for the division of
capital into shares and for the iransfer of those shares. Nevertheless, they
remaincd partnerships, with unlimited liability. Associations of this kind
multiplied during the eightcenth century and a mania of speculation set in. To
offsct this, the Bubble Companies Act, 1719, was passed. It was not very
cffective and was repealed by the Bubble Companies Act, 1825, which restored
the common law position. The latter Act, however, introduced the principle
of limited liability in the case of chartered companies, and the Chartered Com-
panies Act, 1837 (2 Halsbury’s Statutes 634), empowered the Crown to grant
letters patent to a body of persons associated together for trading purposes.

Every such company had to be formed by a deed of partnership or associa-
tion, or an agreement in writing of that nature, by which the undertaking was
divided into a specified number of shares. The deed or agreement, or some
schedule thereto, had to set forth the name or style of the company, of its
members, the date of its commencement, its objects and the principal place for
carrying on its business. It also had to contain the appointment of two or more
of its officers to sue or be sued on its behalf in the manner mentioned in the Act (a).
The company was not, however, a body corporate.

Statutory incorporation of companies.—The first Act to make pro-
vision for the incorporation and registration of companies without the necessity
of a Royal Charter or spccial Act of Parliament, was the Companies Act, 1844,
This Act was succeeded by further Acts of 1855, 1856, 1857 and 1858. These
statutes were all repealed by the Companies Act, 1862, which until April 1, 1909,
governed all companies registered after November 2, 1862, and put company law
on its modern footing, establishing the principle of liability limited by shares
and by guarantee.

Public Companies—The Companies Act, 1862, permitted registration
thereunder of every then existing company (including those registered under
the Joint Stock Companies Acts) which consisted of seven or more members,
and any company thereafter formed in pursuance of any Act (except the Act of
1862) or letters patent or being a company working mines within and subject to
the stannaries jurisdiction, or being otherwise duly constituted by law, and con-
sisting of seven or more members. Any other new company, association, or
partnership had to be registered under the Act, if it consisted of more than 20
persons (or ten in the case of a banking company).

As a result of the privileges with regard to limited liability granted under the
Act of 1862, the basis of capital investment under the joint stock system was

(a) A detailed treatment of the Act is contained in 5 Halsbury’s Laws (2nd edn.), pp.
834 et seq.

xxi



xxii INTRODUCTION

considerably broadened and statistics for the period showed that many new
companies were formed, mainly of the large-scale enterprise type. It is in-
teresting to note that companies registered under the Act of 1862, although they
were required to file their memorandum and articles, annual balance sheet and
list of shareholders, were not required to pay duty on authorised capital (this was
remedied by the Act of 1891), and consequently the published statistics of
capital flotations for that period were not really indicative of the actual capital
invested. As the facilities for public incorporation were available to any
business, there developed as a result a type of limited company known as the
‘* one man company ", so described in common parlance because the majority
of the shares were held by one person, the remaining six shares being held singly
by other members (the minimum number of members required under this Act being
seven). ‘This type of company was relatively small, but nevertheless increased
in number, and it was not until the Companies Act, 1907, and the Companies
(Consolidation) Act, 1908, were passed that legal recognition was given to the
small type of company with a limited number of members, termed under the
1907 Act a *‘ private company .

The Act of 1862 was amended by various other statutes, notably the Com-
panies (Winding-up) Act, 1890 ; the Directors Liability Act, 1890; and the
Companies Acts of 1898, 1900 and 1907, and was with these statutes repealed by
the Companies (Consolidation) Act, 1908, which incorporated most of their
provisions.

Private Companies—The Companies Act, 1907, which created the private
company, exempted such company from including the balance sheet in the
annual return filed with the registrar, and also imposed certain conditions as
to membership and restrictions on transfer, and public subscription for its shares
was forbidden. It was, however, subject to the same conditions as a *‘ public
company "’ as to the filing of a copy of its memorandum and articles at Somerset
House. One of the consequences which followed legal recognition of the private
company was the development of trading by means of subsidiary companies.

Under this sytem, if the subsidiary were a private company, the law imposed
no obligation on the holding company to give their shareholders information as
to the financial position or trading results of the subsidiary, while if the sub-
sidiary were a public company, the published accounts need not be combined
with those of the holding company.

The Companies Act, 1929.—The Companies (Consolidation) Act, 1908,
was amended by the Companies Act, 1913, the Companies (Particulars of
Directors) Act, 1917, and the Companies Act, 1928. The Companies Act, 1929
(2 Halsbury’s Statutes 775), which came into operation on November 1, 1929,
repealed those Acts and certain other enactments. It was primarily a codifying
Act but incorporated substantial innovations made in the law relating to com-
panies by the Act of 1928. The more important changes effected by that Act
included :—

(i) Memorandum.—power to a company to alter the provisions of its
memorandum with respect to its objects and provisions that such
alterations should not be binding on members in certain conditions ;

(ii) Prospectus.—provisions as to matters to be stated therein ;

(i) Commissions and discounts.—conditions as to the payment thereof ;

(iv) Capital.—prohibition of financial assistance by a company for purchase
of its own shares, power to issue redeemable preference shares, power
to issue shares at a discount, power to pay interest out of capital
in certain cases, reduction of share capital ;

(v) Debentures—power to re-issue debentures paid off by a company on
certain conditions ;

(vi) Directors.—particulars as to loans and remuneration to be stated in
accounts and certain provisions as to minimum number of directors
in the case of public companies ;

(vii) Annual Return.—certain requirements as regards the annual return,
and penalties for non-compliance with such requirements ;

(viii) Annual Accounts.—provisions as to balance sheet and profit and loss

account, form and contents thereof ;

(ix) Holding companies—meaning of, provisions requiring disclosure of
subsidiary interests in which a company holds investments, or
where a holding company is indebted to a subsidiary company,
disclosure as to the amount of that indebtedness ;
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(x) Books of account.—provisions as to the keeping thereof ;

(xi) Auditors.—appointment and remuneration, disqualification {for
appointment, right of access to books and right to attend general
meetings ; .

(xii) Inspection.—powers of the Board of Trade to investigate the affairs
of a company, and power of a company to appoint inspectors to
investigate its affairs.

Defects of the Companies Act, 1929.—Experience of the working of the
1929 Act had drawn public attention particularly to the following aspccts :—

(a) Prospectuses.—The heavy losses which investors, many of whom sub-
scribed for their shares on unsatisfactory prospectuses, suffercd in the slump
which followed the 1928/9 boom, caused a feeling that the law relating to pros-
pectuses was inadequate (ncither the Companies Act nor the revised London
Stock Exchange rules governing the grant of official quotations and permission
to deal had come into force in time to effect the prospectuses in question).

(b) Private Companies.—The question had arisen whether the exemption
of private companies to file accounts with the rcgistrar of companies should be
allowed to continue.

(c) Nominee Shaveholders.—The belief that such holdings were being used
to conceal the seat of control or for dubious purposes had led to a demand that
the real ownership should be disclosed.

(d) Accounts.—It was thought that the then legal requirements as to the
contents of accounts to be presented to shareholders were too meagre. The
practice of showing a number of diverse items in onc lump sum and thereby
obscuring the real position as to the assets and liabilities and as to the results of
trading, made it difficult and often impossible for a shareholder to form a true
view of the financial position and carnings of the company in which he was
interested. While auditors had tended to press for standards in advance of the
legal requirements, it had been suggested that their hands would be strengthened
if the law were to accord more nearly with what they regarded as the best practice.

(e) Comtrol.—The control theoretically exercised by shareholders over
directors was illusory and had been accentuated by the dispersion of capital
among an increcasing number of small shareholders who paid little attention to
their investments so long as satisfactory dividends were forthcoming, and lacked
sufficient time, money, and experience to make full use of their rights as occasion
arose, and who were in many cascs too numerous and too widely dispersed to be
able to organise themselves (sce the Cohen Report, paragraph 7).

The Cohen Report.—It was with a view to closing the gaps so revealed in
the 1929 Act that on June 26, 1943, the President of the Board of Trade appointed
a Committee under the chairmanship of Mr. Justice Cohen (as he then was) whose
terms of reference were ‘“ to consider and report what major atnendments are
desirable in the Companies Act, 1929, and in particular, to review the require-
ments prescribed in regard to the formation and affairs of companies and the
safeguards afforded for investors and for the public interest.”” The Committee
presented its report on June 11, 1945 (Cmd. 6659) (a).

Companies Act, 1947.—Following on the Cohen Report, the Companies Act,
1947 (b), which received the Royal Assent on August 6, 1947, amended the 1929
Act, mainly on the lines of the recommendations contained in that Report.
Certain provisions of that Act came into force on December 1, 1947 (see the
Companies Act (Commencement) Order, 1947 (S.R. & O. 1947 No. 2503)).
The remainder of the Act, except for section 120 (2), which came into force on
March 1, 1948, was brought into force on July 1, 1948, by the Companies Act,
1947 (Commencement) Order, 1948 (S.I. 1948 No. 439). It was immediately
superseded and repealed by the 1948 Act, Seventeenth Schedule, Part I, except
for certain enactments which amended Acts other than the Companies Act, 1929,
which remain in force independently and are reproduced on pp. 448 et seq., post.
The amendments made-in the first and sixth Schedules of the 1929 Act by
S.1. 1948 Nos. 434 and 586 are now incorporated in the 1948 Act ; see p. xlii, post.

(a) A comprehensive summary of the Cohen Report and its recommendations is given in
Magnus and Estrin on the Companies Act, 1947, pp. 3 et seq.

(b) For a detailed treatment and full anuotation of the 1947 Act, see Magnus and Estrin
on the Companies Act, 1947,
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II..-_THE COMPANIES ACT, 1948

The present Act is a consolidation Act, and consolidates all the existing
company law, viz. the Companies Act, 1929, as amended by subsequent enact-
ments, and the Companics Act, 1947. It consists of thirteen Parts and eighteen
Schedules, and received the Royal Assent on June 30, 1948, coming into force
on July 1, 1948.

The remainder of this Introduction summarises the main changes introduced
into this Act as compared with the Act of 1929, omitting only those of a purely
incidental nature (a).

PART I.—INCORPORATION OF COMPANIES AND MATTERS INCIDENTAL
THERETO (Sections 1-36)

The changes embodied in the 1947 Act and incorporated here simplify
procedure where a company wishes to alter its objects, tighten up the law as
regards the names of companies and incorporate other minor matters incidental
to the constitution of a company.

Alteration of memorandum.—A company may now alter its objects by
special resolution without confirmation by the Court. If, however, an application
to the Court is made by a certain proportion of the members or debenture
holders, the alteration will have effect only so far as it is confirmed by the Court.
The procedure and the powers of the Court are set out in scction 5. A similar
provision is made by scction 23, as rcgards the alteration of any condition
contained in the memorandum which could lawfully be contained in the articles,
except in cases where the memorandum itself provides for or prohibits the altera-
tion of all or any of those conditions. The section docs not authorise any varia-
tion or abrogation of the special rights of any class of members.

Fees on registration.—Certain alterations are made in the fees payable
on registration of a company, principally concerning companies limited by
guarantee and unlimited companies having a share capital, who will have to
pay fees comparable with similar companies which have no share capital, where
these fees are higher. Similar provision is also made in the case of registration
of an increase in share capital or membership (section 7, Twelfth Schedule).

Prohibition of registration of companies by undesirable names.—The
Board of Trade is given wider powers to veto the use by a company of a particular
name and a company may not now be registered by a name which in the Board of
Trade’s opinion is undesirable (section 17). Where a company, by inadvertence
or otherwise, has becn allowed to register by a name which is too like that of an
existing company, it may itself change that name or may be compelled by the
Board of Trade to do so (section 18 (2)). Similarly, a company not formed under
the Act which seeks to be registered thereunder may be required to change
its name as a condition of registration if the Board of Trade considers that
its present name is undesirable (section 388). As the choice of name is largely a
matter for the Board of Trade’s discretion, the specific provisions in section 17 of
the 1929 Act as to the use of particular phrases in a company’s name have not
been here re-enacted.

Licence to omit ‘‘ Limited ’’.—The provisions of section 18 of the 1929 .
Act as regards charitable and other companics not formed for profit are extended
and the Board of Trade may now by licence authorise a company to make a
change in its name by special resolution including or consisting of the omission of
the word *‘ Limited ”’, where the Board of Trade is satisfied that the company’s
objects are restricted to those set out in the section and to objects incidental or
conducive thereto and the company is required by its constitution to apply any
profits or other income in promoting its objects and is prohibited from paying
any dividend to its members (section 19).

Membership of holding company.—Except in the case of a company
which is already a member of its holding company, no company or its nominee
may be a member of its holding company and an allotment or transfer of shares
by a company to its subsidiary is void. An exception is made in the case of a
subsidiary which is acting as personal representative or trustee, provided that
the holding company or the subsidiary is not beneficially interested otherwise

(a) The changes here noted were in the main effected by the 1947 Act; the present Act
reproduces what is really existing law,
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than by way of security in certain cases. Where a company is already a member
of its holding company, unless its membership is as personal representative or
trustee, it will have no voting rights at meetings of the holding company s. 27).

Documents of and relating to Scottish companies.—In the case of
Scottish companies, a deed to which the company is a party is validly executed
according to Scottish law, if it is sealed with the common seal and subscribed by
two directors or by a director and the secretary (section 32 (4)).

PArT II.—SHARE CAPITAL AND DEBENTURES (Sections 37-94)

The changes made by the 1947 Act and contained in these sections strengthen
the law with regard to prospectuses, allotments and offers for sale and the issue of
shares and debentures gencrally. In particular, they seek to give the public
longer time to digest the contents of the prospectuses by providing an interval
between the issue of the prospectus and allotments; check the operation of
‘“ stags "’ by making applications for shares irrevocable for a certain period ;
safeguard intending investors from being misled by a statement that permission
to dcal is being sought by providing that application should be made within a
fixed time, and for the return of allotment moneys in the event of a refusal ;
make experts responsible for statements by them in the prospectus and tighten
up provisions as to ‘‘ placings ",

Prospectus

Facts to be stated in prospectus to which section 38 applies.—
A prospectus issucd generally need no longer include the company’s memoran-
dum or the other particulars specified in paragraph 1 of Part I of the Fourth
Schedule to the 1929 Act, but must include the following particulars :(—

(a) the time of the opening of the subscription lists; (b) the number,
description and amount of any shares or debentures which any person has, or
is entitled to, an option to subscribe for, together with certain particulars of the
option ; (c) short particulars of any transaction relating to any property pur-
chased or acquired, or proposed to be purchased or acquired, which was com-
pleted within the two preceding years in which any vendor of the property
or any person who is, or was at the time of the transaction, a promoter or director or
proposed director had any interest direct or indirect; (d) the amount or estimated
amount of the expenscs of the issue and the person by whom any preliminary
expenses or any expenses of the issue have been paid or are payable; (e) any
benefit given within the two preceding ycars or intended to be given to a promoter
and the consideration for such benefit ; and (f) the general nature of all contracts
required to be stated by paragraph 13 of Part I of the Fourth Schedule to the
1929 Act (now paragraph 14 of Part I of the Fourth Schedule). Paragraph 8 of
Part I of that Schedule is somewhat modified and the provision in paragraph 13
as to inspection of the contracts required to be stated is omitted from this Act
(see Fourth Schedule, Part I).

Reports to be set out in prospectus to which section 38 applies.—
The reports as to the finances of the company and of any business proposed
to be purchased, which, by section 35 of the 1929 Act, were required to be set
out in the prospectus, must now relate to the five financial years immediately
preceding the issue of the prospectus instead of the three years hitherto required.
Where the company has carried on business for less than five years and the
accounts have been made up for a shorter period, the reports must relate to the
whole of that shorter period. The report by the auditors required by para-
graph 1 of Part II of the Fourth Schedule must also relate to the company’s
assets and liabilities at the last date to which the accounts were made up, as
well as to profits and losses. The accountants’ report required by paragraph 2
must relate to the assets and liabilities of the business to be purchased at that
date, as well as to its profits. Where the company has subsidiaries the auditors’
report must deal, not only with the profits and losses of the company, but also
with those of the subsidiaries, either individually or treated as a whole, so far
as they concern the members of the company. If any part of the proceeds of
the issue is intended to be used to acquire shares in another company as a result
of which that other company will become a subsidiary, that transaction must be
treated as one for the purchase of that other company’s business for the purpose
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of paragraph 2 of Part II of the above-mentioned Schedule, and the accountants’
report thercon must contain certain additional information (Fourth Schedule,
Part II). The accountants’ report required by paragraph 2 must be made by
accountants who are qualified to be auditors of a company other than an exempt
private company (see section 161).

Issue and registration of prospectus.—No expert’s statement may be
included in a prospectus unless he has given written consent to the prospectus
being issucd with the statement in it in the form and context in which it is
included and has not withdrawn his consent before the delivery of a copy of the
prospectus for registration and a statement to that effect appears in the pro-
spectus. Default involves a fine of £500 (section 40).

The copy of the prospectus delivered for registration under section 41
must have such consent attached to it. The copy for registration must also,
in the case of a prospectus issued generally, have a copy of any material contract
which is required by the Act to be stated in the prospectus attached to it or, if
the contract is not in writing, a memorandum thereof, as well as a statement
setting out any adjustments made in the auditors’ or accountants’ report with
the reasons for such adjustments. Where any contract referred to is in a
foreign language, the copy required must be a certified English translation
(section 41). The right to inspect or to require copies or extracts of documents
kept by the registrar of companies is exercisable in the case of documents
registered with the copy of the prospectus only during fourteen days after the
publication of the prospectus or with the pcrmission of the Board of Trade
(section 426).

Exclusion of section 38 and relaxation of Fourth Schedule in case
of certain prospectuses.—The above provisions do not apply to the issue
of a prospectus or form of application relating to shares or debentures which are
or are to be in all respects uniform with others that are being dealt in or quoted
on a prescribed stock exchange. In the case of a prospectus issued generally,
where application is made for permission to deal to a prescribed stock exchange, a
certificate of exemption may be granted by that stock exchange to the applicant.
Where such certificate is granted, if the necessary conditions are observed, the
provisions of section 38 and the Fourth Schedule will not apply to such
prospectuses, except in certain minor respects (section 39).

Mis-statements in Prospectus

(i) Civil liability—An expert who has given his consent to the issue of a
prospectus including a statement by him is not liable to compensate persons sub-
scribing on the faith of the prospectus, except in respect of an untrue statement
purporting to be made by him as an expert, neither is he liable to indemnify
any person against liability under section 43 (1). In respect of any such untrue
statement, however, he will be liable to pay compensation unless he cah prove
that he had withdrawn his consent before delivery of a copy of the prospectus
for registration or that he withdrew his consent after such delivery and before
allotment and also gave reasonable public notice of his withdrawal and the reason
therefor, or that he was competent to make the statement and had reasonable
grounds to believe the statement to be true (section 43 (3)). If he has not given
his consent, or, having given it, has withdrawn it, he is entitled to indemnity as
if he had been named as a director without his consent (section 43 (4)). Any
person otherwise liable for an untrue statement in a prospectus cannot rely, as a
defence, on the statement being that of an expert unless he proves, in addition
to the requirements of section 37 of the 1929 Act, that he had reasonable grounds
to believe, and did, in fact, believe, that the expert was competent to make the
statement and that he had given the necessary consent and had not withdrawn it,
to the defendant’s knowledge, before allotment (section 43 (2)). Contribution
in respect of untrue statements is recoverable under the Law Reform (Married
Women and Tortfeasors) Act, 1935 (or, in Scotland, under the Law Reform
(Miscellaneous Provisions) (Scotland) Act, 1940), and not under the Companies
Act, 1948, and no provision for contribution is therefore made in that Act.

(il) Criminal liability.—Any person authorising the issue of a prospectus
containing any untrue statement is liable, on conviction on indictment, to two
years’ imprisonment and/or a fine of £500 or, on summary conviction, to three
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months’ imprisonment and/or a fine of £100, unless he proves either that the
statement was immaterial or that he had reasonable ground to believe and did
up to the time of issue of the prospectus believe the statement to be true.
This does not apply to an expert whose statement is included in the prospectus
with his consent merely on the ground of such inclusion (scction 44). A state-
ment is deemed to be untrue if it is misleading in the form and context in which
it is included and a statement is deemed to be included in a prospectus if it is
contained in any report or memorandum appearing on its face or incorporated in
it by refercence or issued with it (scction 46).

Statements in lieu of prospectus.—A company which does not issue a
prospectus or, having issued a prospectus, does not allot any of the sharcs
offered to the public, is required to deliver to the registrar of companies before
allotting shares or debentures a statement in licu of a prospectus (scction 48).
Similarly, under the 1929 Act, a private company on becoming a public company
was required to deliver a statement in licu of prospectus, though there was an
alternative course of issuing a prospectus (section 27 of the 1929 Act) ; this is now
modified so that the only obligation is to deliver a statement in lieu of prospectus,
but that obligation is removed if a prospectus, complying with the Act, is issued
within the period allowed for delivery of the statement (section 30 (1)). If a
business is to be acquired, or shares are to be acquired in a body corporate which
will then become a subsidiary, unissued shares or dcbentures (in the case of a
private company becoming a public company) being applied for this purpose,
the statement in lieu of prospectus is to contain, in relation to the business or
body corporate whose shares are to be acquired, accountants’ or auditors’ reports
as to profits and losses in each of the last five financial years, and of the assets
and liabilities at the last date to which accounts have been made up (sections
30 (1), 48 (1), and Schedules III, V). The reports should have endorsed or
attached a written and signed statcment setting out any adjustments, as respects
the figures of profits, losses, assets or liabilities, made in the report and giving the
reasons for thesc adjustments (scctions 30 (2), 48 (2), Schedules III, V). The
forms of statement in licu of prospectus are amended in like manner as has been
indicated previously with regard to matters required to be stated in a prospectus
(Schedules III, IV, V). The penaltics for untrue statements in a prospectus
(see section 44) are applicd to untrue statements in a statement in licu of
prospectus and the penalties for contraventions of sections 30 and 48 of the Act
are applicd to contraventions of these provisions, while the penalties under section
438 for falsc statements, apply to a statement in licu of prospectus dclivered
under section 30 as well as onc delivered under section 48 (section 30 (3) (4),
48 (4) (5)).

Interpretation of provisions relating to prospectuses, etc.—An
invitation to a section of the public to subscribe for shares or debentures that can
properly be regarded as not being calculated to result in the shares or deben-
tures becoming available for subscription or purchase by persons other than
those receiving the offer or invitation or otherwise as being a domestic concern
of those making or receiving it is not to be regarded as an offer or invitation to
the public. Subject to these provisions, any such offer or invitation to any
section of the public is to be construed as an invitation to the public and the
provisions as {o prospectuses apply to such offers or invitations (section 55).

Allotment

Allotments of shares or debentures may not be made in pursuance of a
prospectus issued to the public generally before the beginning of the third day
after the issue of the prospectus, or such later date as may be specified in the
prospectus. An allotment in contravention of this provision is not invalidated,
but such contravention involves a pcnalty of £500. The same provisions apply
to a prospectus offering shares or debentures for sale, the penalty clause then
applying to the person by or through whom the offer is made. An application
made under a prospectus issued gencrally is not revocable until after the third
day after the time of the opening of the subscription lists unless some person
responsible for the prospectus has previously issued a public notice under
section 43, which has the effect of excluding or limiting his responsibility (section
§0). This last provision is specially designed to check the operations of ‘‘ stags *’.
In the case of any prospectus, whether issued generally or not, which states that
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application has been or will be made to deal with the shares or debentures
offered on any stock exchange, any allotment madc on the strength of the pro-
spectus is void unless permission is in fact applied for before the third day after the
first issue of the prospectus. An allotment is also void if permission is refused
before the expiration of three weeks from the date of the closing of the subscrip-
tion lists or such longer period, not exceeding six weeks, as may, within those
three weeks, be notified to the applicant by or on behalf of the stock exchange.
Where an allotment becomes void under the above provisions, all allotment
moneys become repayable without interest. If, however, they. arc not repaid
within eight days after the company becomes liable to repay them, the directors
are liable to repay them with interest at the rate of 5 per cent. So long as the
company may become liable to repay them, allotment moneys must be kept in
a separate bank account. Decfault in so doing involves a penalty of £500. There
can be no contracting out of these provisions (section 51). A company may not
commence business, or exercise borrowing powers so long as the liability to repay
the allotment moneys remains and a paragraph to that effect is added to section
109 (1) (section 109 (1) (c)).

Other Provisions as to Shares and Debentures

Financial assistance by a company to purchase its own shares.—The
prohibition against a company providing financial assistance for the purchase
of its own shares is extended to the company’s holding company and a subscrip-
tion for shares is regarded as equivalent to the purchase of shares (scction 54).

Application of premiums received on issue of shares.—Where shares
are issued at a premium a sum equal to the amount of the premiums must be
transferred to a “ share premium account ’ and the provisions as to reduction of
share capital apply, with certain exceptions, as if the share premium account
were paid-up share capital. The amount of that account must be shown in the
company’s balance sheet. The share premium account may be applied in
paying off unissued shares to be issued as fully paid bonus shares, to writing
off the company’s preliminary expenses or the expenses on any issue of shares or
debentures, or in providing for the premium payable on redemption of redeemable
preference shares or of debentures (section 56).

Redeemable preference shares.—Where a company redeems redcemable
preference shares otherwise than out of the procceds of a fresh issue, the amount
which must be transferred to the capital redemption reserve fund must bc a
sum equal to the nominal amount of the shares redeemed and not merely the
amount applied for the redemption and the provision previously contained in
section 46 of the 1929 Act that the premium, if any, payable on redemption must
be provided out of profits now applies to all cases and not merely where the
redemption is out of the proceeds of a fresh issuc. The redemption of such
shares will not automatically reduce the authorised share capital. The power
conferred by section 46 (5) of the 1929 Act to apply the capital redemption
reserve fund in paying up unissued shares of the company to be issued as bonus
shares, limited by that Act to shares referred to in subsection (4) of that section,
is now exercisable without reference to that subsection (section §8). The
statements required by the Third and Fifth Schedules and the Eighth Schedule,
paragraph 3 (replacing section 46 (2) of the 1929 Act) will, in future, state the
earliest date on which the company has power to redecm such shares, instead
of the date on or before which they are, or are liable, to be redeemed.

Certification of transfers.—The certification by a company of an instru-
ment of transfer amounts to a representation by the company that it has had
produced to it such documents as on their face show a prima facie title in the
transferor but not as a representation that he has in fact a title to the shares or
debentures transferred. The company has the same liability to any person acting
on the faith of a false certification as if the certification was fraudulent. The
words ‘‘ certificate lodged "’ or words to the same effect on an instrument of
transfer amount to certification, and certification by a person authorised to issue
certificated instruments of transfer or to certificate transfers on behalf of the
company or by an officer or servant of the company or any other body corporate
;mthorised to certificate transfers is deemed to be made by the company (section

9).
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Register of debenture holders.—The provisions as to the place where
the register of members is to be kept (see section 110) apply to any register of
debenture holders kept in Great DBritain, including a duplicate copy kept in
Great Britain of any such register or part thereof kept abroad. Where part of
the register is kept in Great Britain and part outside, that part kept in Great
Britain is to be treated as the principal register and the other part as the
dominion register for this purpose. Every person now has the right to inspect
the register and to receive a copy of it, but if he is not a registered sharcholder
or debenturc holder, he may exercise the right of inspection only on payment of
a fee (sections 86, 87).

Liability of trustees for debenture holders.—No valid provision can be
made for relicving a trustec for debenture holders from liability for breach of
trust where he fails to show the degree of care and diligence required of him as
trustee or for absolving him from showing such care and diligence otherwise than
by entitling him to rely on the opinions or information of others. A rclease will
not, however, be invalid if it is otherwise validly given in respect of anything
done or omitted to be done before the release, and a provision enabling a relcase
to be given is valid if agreed to at a special mecting by 75 per cent. of the deben-
ture holders and is given either with respect to specific acts or omissions or on the
trustee dying or ceasing to act. With respect to any provision already in force
when the Act came into operation, the trustee then acting retains the benefit
thereof and any right of indemnity thercunder remains valid. A 75 per cent.
majority of the dcbenture holders may, by special resolution at a mceting
summoned for that purpose, give the benefit of any provision already in force
to all trustees, present and future, or to any named trustees or proposed trustecs
(section 88).

Numbering of shares.—Scction 62 (2) of the 1929 Act, which required
all shares to be numbered, is modified to provide that fully paid-up shares which
rank pari passu for all purposes nced not thercafter have a distinguishing
number (section 74), and sections 95 (1) and 97 (1) of the 1929 Act relating to
particulars of sharcs to be cntered in the register of members arc modified
accordingly (sections 110 (1) (a), 112 (1) (b)).

PArT IIT.—REGISTRATION OF CHARGES (Sections 95-106)

A charge for rent or other periodical sum issuing out of land is not a charge
which requires registration under Part 111, and the provision in section 93 that
a copy of the instrument charged may be dclivered for registration in the case of
a charge created abroad applies wherever the instrument comprises any property
situated abroad, even if other property is included (section 95). Where property
is releasced from a charge or the debt satisfied, a memorandum of the fact is to be
entered on the register (section 100). A company is no longer required to keep
a chronological index of registered charges (scction 89 of the 1947 Act).

PART IV..—MANAGEMENT AND ADMINISTRATION (Scctions 101-210)

The principal object of the changes incorporated in this Part of the Act is to
secure greater financial democracy and the new provisions arc so framed as to
make it casier for shareholders to influence and control their managements.

Registered Office and Name.—A company must have a registered office
not later than the fourteenth day after incorporation and must give notice of its
situation and any change thereof within 14 days of incorporation or of the change,
instead of the 28 days required in cach case by scction 92 of the 1929 Act. The
provisions previously contained in section 93 of that Act regarding publication
by a company of its name are applied to business letters of the company, but no
longer apply to advertisements (sections 107, 108).

Register of Members and Annual Return

Register of members.—This may be kept at the place where it is made
up, instead of at the registered office of the company, so long as it is in the
country in which the company is registered. If it is made up by an agent, it
may be kept at his office (section 110 (2)). Where the company keeps an index
of the names of members, it must be kept at the same place as the register
(section 111 (3)) and where a dominion register is kept under section 119, the
duglicate dominion register must be kept at the same place as the principal
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register (section 120 (3)). Where, however, the register is not kept at the
company’s registered office, notice of the place where it is kept and of any change
in that place must be sent to the Registrar of Companies, default rendering a
company and its officers liable to a default fine. Where it is kept at an agent’s
office, he will be similarly liable if the default is attributable to him (section
110). The register nced not state the occupations of the members (1947 Act,
scction 51).

Annual return.—Companies need not now make an annual return in the
first year of incorporation or in the following year unless, under the provisions
of section 131, it is required in that year to hold an annual general meeting.
A company having a share capital must date its annual return as at on the
fourteenth day after its annual general meecting (see Sixth Schedule) and in the
case of every company which has to make a return, the return must be completed
within 42 days of the meeting (scction 126). The return need no longer be con-
tained in a separate part of the register of members and the relevant portions of
sections 98 and 110 of the 1929 Act were therefore repealed by section 52 of the
1947 Act. The annual return must state where the register of members is kept,
if it is not kept at the registered office, and must specify such particulars regarding
the company’s secretary as are required to be contained in the register of directors
and secretaries (see section 125). It must also include a copy of any balance
sheet laid beforc the company in general meeting during the period to which the
return rclates, and not only of the last audited balance sheet. A copy of the
directors’ report accompanying such balance sheet and certified in the same way
as the balance sheet must also be included (section 127). In the case of a com-
pany having a share capital, the particulars required by scction 124, regarding
past and present members and the shares and stock held and transferred by them
need be given only every third year, particulars of changes alone being sufficient
in the two intervening years. Neither need such company state the occupations
of the members mentioned in the return (see sections 52, 53 of the 1947 Act).
Private companies as such are no longer exempt from the obligation to include
in the annual return a copy of the balance sheet and annexed documents. This
privilege is now accorded only to the ““ exempt private company ”, as to which,
sec infra (scction 129). The copy of the annual return forwarded to the registrar,
the certificate as to any balance sheet included in the return and any certificates
as to the annual return of a private company must all now be signed both by a
dircctor and by the secretary (section 128).

Exempt private company.—The exemptions as to the contents of the
annual return will now apply only to an exempt private company. The basic
conditions for a company to fall within this category are that no body cor-
porate is the holder of any of its shares or debentures and that no person other
than the holder has any interest in any of those shares or debentures. There
are certain exceptions in the case of normal dealings of a business nature, in
cascs of personal representatives of a deceased holder and trustees holding on
the trusts of a will or family settlement, in cases of disability and trusts for
employees, in the casc of shares held by another exempt private company and
banking or finance companies providing capital, and in the case of shares or
debentures held in connection with any bankruptcy, liquidation, etc. The
number of persons holding debentures must not exceed 50 and no body cor-
porate may be a director nor may there be any arrangement to which the company
or its directors are privy whereby the policy of the company is capable of being
determined by any person other than the directors, members and debenture
holders or trustees for debenture holders (section 129 and Seventh Schedule).

Meetings and Proceedings

Annual general meeting.—An annual general meeting must be held each
year except, in certain cases, in the year of its incorporation or the following year,
and must specify the meeting as such in the notices calling it. The powers of
the Court under section 112 (3) of the 1929 Act to call or direct the calling of
a general meeting in default are transferred to the Board of Trade (section 131).

Length of notice of meetings and of business thereat.—The length
of notice rcquired for a meeting for the passing of a special resolution is left
undisturbed at 21 days. As to other company meetings, instead of the 7 days’
notice required by section 115 (1) of the 1929 Act, 21 days’ notice is now required
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for the annual general meeting, and 14 days for any other meeting, except in the
case of an unlimited company, where the period remains at 7 days. Any pro-
vision of a company’s articles to the contrary is void (section 133 (1) (2)).
These requirements may be waived, in the case of the annual general meeting,
by agreement of all the members, and in the case of any other meeting, by a
95 per cent. majority (section 133 (3)). Consequential amendments are made in
sections 141 (2) (4), 155 (1), 1589 (5). A new type of resolution is introduced,
viz., a resolution requiring special notice of 28 days (scction 142).

Right to demand a poll.—The right to demand a poll, which previously
depended largely on the articles (cf. section 117 (4) of the 1929 Act) is
strengthened ; any provision in the articles is void if it has the effect of excluding
the right on any question other than the election of the chairman of the meeting
or the adjournment of the meeting, or of making ineffective such demand when
made by five members having the right to vote at the meeting or by such less
number as represent a certain proportion of the voting strength of the company
(section 137).

Voting at meetings.—The right of members to appoint proxies and
the right of a proxy to vote on a poll have also been made statutory. In the
case of a private company, a proxy may also speak at the meeting as well as vote,
although, in the absence of contrary provision in the articles, a member of a
private company may not appoint more than one proxy for the same occasion,
and, in the case of any company, proxies may vote only on a poll (section 136 (1)).
Unless the articles otherwise provide, these provisions do not apply to a company
not having a share capital (ibid.). A proxy necd not be a member of the com-
pany, and the right of a member to appoint such proxy must be made clear
in every notice covening a meeting (section 136 (2)). The instrument appointing
a proxy may not be required to be lodged more than 48 hours before the meeting
(section 136 (3)), and directors of a company may not issue, at the company’s
expense, invitations to a limited number of members to appoint specified persons
as proxies (section 136 (4)). On a poll, a member need not use all his votes and
may cast those he uses in different ways (section 138).

Circulation of members’ resolutions, etc.—Facilitics are given to
members of a company to introduce their own resolutions at the annual general
meeting and to circulate, through the company’s machinery, statements in
support of such resolutions, or in opposition to resolutions or other business to
be dealt with at any meceting. Certain conditions must be complied with
(section 140).

Accounts and Audit,—While the foregoing provisions were designed to
give greater protection and a greater mecasure of control over the affairs of a
company to its shareholders, the best safeguard is to ensure that sharcholders
should get the fullest possible information concerning the company’s affairs.
The individual shareholder may not always appreciate the significance of the facts
which are submitted to him, but, provided the facts are presented fully and
accurately, informed opinion of accountants, lawyers and the financial Press will
be available to voice their criticisms, if any, and so enable the ordinary share-
holder in many cascs to become better informed. Accordingly, it is provided
that books of account must be such as arc necessary to give a true and fair view
of the state of the company’s affairs and {o explain its transactions (section
147 (2)), every balance shcet must give a true and fair view of the state of
affairs of the company at the end of its financial year and every profit and loss
account must give a true and fair view of the company’s profit or loss for the
financial year (section 149).

In the case of a company operating outside Great Britain, books of account
must also be kept at a place in Great Britain. The accounts so kept must be
open at all times to inspection by the directors and must disclose with reasonable
accuracy the financial position at intervals not exceeding six months. They
must be such as to enable the company’s balance sheet and profit and loss
accounts to be prepared in the prescribed manner (scction 147 (3)).

The balance sheet and profit and loss a"count of any company must comply,
so far as applicable, with the requirements of the Eighth Schedule, post, unless
modified by the Board of Trade for the purpose of adapting them to the circum-
stances of the company (section 149 (2), (4)), but must, in any circumstances,
give a true and fair view. This is the prevailing principle regardiag all accounts,
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A company nced not, however, prepare a separate profit and loss account
where it has subsidiaries and presents a consolidated profit and loss account
which complies with certain requirements (section 149 (5)). In any other
case, failure to comply with the requircments of section 149 or with any other
requirements as to matters to be stated in accounts renders a director liable on
summary conviction to six months’ imprisonment, if he has been wilful, or other-
wise, to a fine of up to £200 (section 149 (6)).

Group accounts.—The 1947 Act, for the first time, took legal cognizance
of the liomogencity of groups of companies, i.e., holding companies with their
subsidiaries, which, while in thecory are separate entities, in practice operate as
one organisation; and the relevant provisions of that Act have here been
incorporated. Sections 150-154 embody the general principle that control must
be by informed opinion and apply this principle to such groups of companies.
With certain exceptions, all holding companies are required to present group
accounts dealing with the statc of atfairs and profit and loss of the company and
its subsidiarics and such group accounts must be laid before the company in
general meeting when the company’s own profit and loss account are so laid,
default rendering a director liable to a penalty of £200, and, where the default is
wilful, six months’ imprisonment (section 150). In general, such group accounts
are to take the form of consolidated accounts comprising a consolidated balance
sheet and a consolidated profit and loss account, although the form may be varied
where such variation will have the effect.of making the information so conveyed
more readily appreciated by the company’s members (section 151). The essential
requirement is that such group accounts, as in the case of accounts of single com-
panies, must give a truc and fair view of the state of affairs and profit and loss of
the company and its subsidiaries as a whole so far as it concerns members of the
company (section 152 (1)). No rigidly set form is imposed, but in general,
where the §roup accounts are preparcd as consolidated accounts, they should
comply with the requirements of the sccond part of the Eighth Schedule, so far
as applicable, subject to any modification made by the Board of Trade for the
purpose of adapting those requirecments to the circumstances of the company
(section 152 (3)). Where the group accounts are not presented as consolidated
accounts, they should give equivalent information (ibid.). In general, so that
the group accounts may present a proper picture of the affairs of the group as a
whole, the financial year of the subsidiaries must be adjusted to coincide with that
of the parent company, although, where there are good reasons against it, this
need not be done. For the purpose of such adjustment, the Board of Trade may
sanction the postponement of the submission of the accounts or the holding of
the annual general meeting or the making of the annual return in any particular
year (section 153). A fairly exhaustive definition of ‘‘ holding company ”’ and
‘“ subsidiary company "’ is given in scction 154.

Liability of directors for defective accounts.—As has already been
mentioned, directors failing to comply with the provisions as to accounts are
rendered liable to certain penalties (sce sections 149 (6), 150 (3). Sece also
sections 147 (4), 148 (3)). A director will, however, escape such liability if he
shows that he reasonably relied on a competent and reliable person, whose duty
it was to sce that the provision was complicd with and who was in a position to
discharge that duty (section 157 (3)).

Directors’ report.—The directors’ report must deal, so far as it is material
for the appreciation by the members of the company’s affairs and will not, in
the dircctors’ opinion, be harmful to the business of the company or its sub-
sidiaries, with material changes in the nature of the company’s business during
the financial year (section 157 (2)).

Circulation of copies of accounts.—The profit and loss account, and the
group accounts (if not already incorporated in the balance sheet or profit and
loss account) are to be included among the documents required by law to be
annexed to the balance sheet and must be included among the documents to
be circulated among persons entitled, under section 158, to copies of the balance
sheet. Every member of a company having a share capital, whether or not he is
entitled to receive notices of general meetings, is now entitled to receive a copy of
the balance sheet and annexed documents, as are also debenture-holders. Private
companies are placed on the same footing as public companies for this purpose
(section 158).
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Auditors.—The rights and dutics of auditors as laid down in section 134
of the 1929 Act are extended. They must now report on the profit and loss
accounts and on the group accounts as well as on the balance sheet or the accounts
examined by them, and, in place of the statements required by subsection (1)
of that section, their report must contain a statement on the matters set out in
the Ninth Schedule. The penalties as to false statements contained in scction
438 arc now applied to the auditors’ report. The auditors will be the judges
of what information or explanation is necessary for the performance of their
duties and the limitation imposed by scction 134 (2) of the 1929 Act on their
right of access to books, accounts and vouchers in respect of branches of certain
banks outside Europe is removed. They are entitled to attend any general
meeting and to receive all notices and communications which members of the
company are entitled to receive. They may also be heard at a gencral meeting
on any part of the business of the meeting which concerns them as auditors
(section 162). Only properly qualified accountants may, however, be appointed
auditors, except in the case of an exempt private company (as to which, see
section 129). The qualifications required are sct out in scction 161.

Auditors will hold office from the conclusion of the annual general meeting
at which they are appointed until the conclusion of the next and a retiring
auditor will be automatically reappointed unless he has ceased to be qualified,
or he is superseded by an affirmative resolution or he has given written notice
of his unwillingness to be reappointed. If no auditors arc appointed at an
annual general mecting, the company must give notice of the fact to the Board
of Trade, who may fill the vacancy. The remuncration of the auditors may be
fixed by the company in gencral meeting or by the Board of Trade or the directors.
In the last two cascs, however, the amount must be shown as a separate item in
the company’s profit and loss account (section 159). A resolution to supersede
an auditor is one of which special notice (of 28 days) is required, and a copy of the
resolution must be sent to the retiring auditor, who may make written representa-
tions to the company and may require to be heard orally (scction 160).

Directors and other Officers

Every company must now have at least one dircctor and a secretary, who
may not be the sole director. Nor may a corporation act as secrctary if its
sole director is also the company’s sole director, and if a corporation is secrctary
to the company, its sole director may not be the company’s sole director.
Provision is, however, made for the temporary carrying out of the secretary’s
duties while the office is vacant or the sccretary is for some other reason in-
capable of acting. Anything required to be done by or to both a director and
the secretary is not satisfied by its being done by or to a director acting as,
or in place of, the secretary (sections 176-179).

Qualification share.—References in scction 181 to a director’s share
qualification refer only to such qualification at the time of his appointment, and
subsequent alterations in that qualification will not affect his position under
that section (section 181 (3)).

Appointment of directors to be voted on individually.—Except in
the case of a private company, each director must be appointed by a scparate
resolution unless a resolution has been previously agreed to without dissent
‘permitting the appointment of two or more directors by one resolution at that
meeting. Any resolution moved in contravention of the foregoing is void and
no provision for the automatic reappointment of retiring directors in default
of another appointment will apply. Where a diroctor has been appointed by
such void resolution, his acts until the appointment is upsct arc valid (section 183).
The section does not affect a resolution altering the company’s articles (ibid.).

Removal of directors.—Iixcept in the case of a director of a private
company holding office for life on July 18, 1945, a director may be removed
by ordinary resolution, notwithstanding anything in the articles or in any
agreement between the director and the company. Special notice of 28 days is
required in the case of such resolution or of a resolution to appoint somebody
in his place, and a copy of the resolution must be sent to the director concerned,
who may make written representations to the company and may require to be
heard orally. If the mceting does not appoint a successor, the vacancy created
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by a director’s removal may be filled as a casual vacancy. A director appointed
in place of the director so removed retires on the day on which the person in whose
place he was appointed would have rctired. The removal of a director in this
way does not affect any right he may have to compensation or damages, nor
does this provision derogate from any other power to remove a director (s. 184).

Retirement of directors under age limit.—The Act lays down an age
limit of 70 for directors. The limit is not an arbitrary one, and applies only to
certain companies set out in section 185 (8). Any company registered after
the beginning of 1947 may make special provisions in its articles, and companies
already rcgistered before that date may alter their articles accordingly, if those
articles do not alrcady contain an age limit for directors. This age limit may,
in all cascs, be whatever age the company desires to fix, and in all such cases
the limit of 70 will not apply. Moreover, a company may appoint an individual
director at any age, or require a director to retirc at any time, with the approval
of the company in general mecting by a resolution of which special notice is
required. The notice must state the age of the person to whom it relates.
A dircctor who is in office on July 1, 1948, will retire at the conclusion of the
third annual general meeting thercafter, if he has attained the age of 70 before
the commencement of the meeting (section 185). The provision does not apply
to private companics as mentioned in section 185 (8). Any person who rcaches
the retiring age laid down by the Act or by the company’s articles and who is
appointed, or, to his knowledge is proposed to be appointed director, must give
notice of his age to the company, under penalty of £5 for each day during which
he fails to make the disclosure or continues to act as director (section 186).
Such notice need not be given, however, where the person is about to be re-
appointed on the termination of a previous appointment as director (ibid.),
since his date of birth will have been entered in the register of directors and
secretaries (sce scction 200).

Register of directors and secretaries.—Thc register required to be kept
under scction 144 of the 1929 Act (now scction 200) is renamed the “ register of
directors and secretaries ’’ and the same particulars, with certain cxceptions,
arc required to be kept thercin of the secretary as are required of the director.
In the casc of a company subjcct to section 185 (which deals with the retiring
age of directors), the register must include a director’s date of birth. Particulars
of nationality of origin are no longer required under sections 200 or 201 either
in the case of a director or of the sccretary, nor are particulars required of
directorships held in any other companies in the same group. Particulars of
other directorships held by a director must, however, be entercd in the register.
The construction of the terms used in section 145 (4) (b)—(e), of the 1929 Act are
now incorporated in both sections 200 and 201, but paragraph (¢) (ii) is now
amended to remove the distinction between natural-born British subjects and
others, so that the former christian name or surname of any person, whether
British or not, is not required if that name was changed or disused before the
person bearing the name attained the age of 18, or where it was changed or disused
at least twenty years previously. In the case of joint secretaries, the required
particulars must be given of each of them, except in the case of partners in a firm
acting as secretary, in which case the name and principal office of the firm may
be stated instead of the separate particulars (section 200).

Power to restrain fraudulent persons from managing companies.—
The Court before whom a person is convicted on indictment of any offence in
connection with the promotion, formation on management of a company or
the Court having jurisdiction in winding-up, where it appears in the course of
the proceedings for the winding-up that a person, while an officer of the com-
pany, has been guilty of an offence involving fraud in relation to the company or
breach of duty to the company, may make an order disqualifying that person
from acting as director or in any way taking part in the management of the
company without leave of the Court for a specified period not exceeding five
years. In the case of a winding-up, the official receiver or the liquidator or any
past or present member or creditor may apply for such an order. An order so
made does not affect the criminal liability of the person concerned, and if he
acts in contravention of the order, he is liable for each offence, on indictment,
to two years’ imprisonment, or, on summary conviction, to six months’ imprison-
ment and/or a fine of £500 (section 188).
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Payments to Directors

Prohibition of tax-free payments to directors.—Tax-free payments
to directors by way of remuneration are prohibited except under a contract
which was in force on July 18, 1945, and which expressly provides for such
payments. Any such provision in the articles or in any contract other than as
above, will have effect as if it provided for payment, as a gross sum subject to
income tax and surtax, of the net sum for which it actually provides (section 189).

Prohibition of loans to directors.—Loans by a company, other than an
exempt private company, to one of its directors or to a director of its holding
company are prohibited except in the case of a loan by a subsidiary to its holding
company, where the holding company is a director of the subsidiary. Neither
may a company guarantee or provide a security for such a loan, unless the loan is
made or the security, etc., given in respect of expenditure on behalf of the
company or to enable the director properly to perform his duties as an officer
of the company or where the company’s ordinary business includes the lending
of money, etc., and the loan is made in the ordinary course of business. Where
the loan, etc., is made to meet expenditurc on behalf of the company or to
enable the director the better to perform his duties as such, the prior approval
of the company is necessary, or, if no prior approval has been given, it may be
made only on condition that if the necessary approval is not forthcoming at or
before the next annual general meeting, the loan will be repaid or the liability
under the guarantee or security discharged within six months thereafter. If
such approval is not given, all the directors authorising the loan, etc., are jointly
and severally liable to indemnify the company against any resulting loss (section
190).

Payments received by directors for loss of office or on retirement.—
Any payment by a company to a director by way of compensation for loss of
office or as consideration for or in connection with his retirement from office,
other than a bona fide payment by way of damages for breach of contract or by
way of pension in respect of past services, must have prior approval by the com-
pany after disclosure to the members of particulars of the proposcd payment
including the amount thereof (section 191). The provisions as to disclosure con-
tained in section 150 (3) of the 1929 Act (now section 192) are extended to apply
to an offer made by or on behalf of another company with a view to the first
company becoming its subsidiary or a subsidiary of its holding company or by or
on behalf of an individual as a result of which that individual would acquire one-
third of the company’s voting power and to any other offer which is conditional on
acceptance to a given extent. A director must also account under section 193 (3),
to persons who have sold their sharcs as a result of the offer where the making of
the proposed payment is not approved before the transfer by a meeting of the
shareholders concerned summoned for the purpose. All holders of shares of the
same class as those concerned in the offer must be invited to such meeting, and
where such shareholders are not all the members of the company and there is no
provision in the articles for summoning or regulating the mecting without giving
notice to those members who are not concerned, it is to be convened under the
provision of this Act and of the company’s articles relating to general meetings,
modified, if necessary, by the Board of Trade. If no quorum is present cither at
the meeting or at a later adjourned meeting, approval for the payment will be
deemed to have been given. The expenscs of distributing any sum paid to the
shareholders concerned may not be deducted from that sum. Unless the con-
trary is shown, a payment will be deemed to have been made under scctions
192, 193, where it was made in pursuance of an arrangement entered into as part
of the agreement for transfer, or within one year before or two years after the
agreement or the offer leading thereto and the transferor was privy to the arrange-
ment (section 194).

Disclosure of Payments to and Interest of Officers

Register of directors’ shareholdings, etc.—Directors being in a position
of trust, their personal conduct in regard to the affairs of their companies must
not only be in fact above reproach, but must also be seen to be above reproach.
In the case of dealings by directors in the shares of the company in which they are
directors, for example, there should be no suspicion that they have profited from
any inside knowledge which they get as directors. It is therefore provided thata
register of directors’ shareholdings should be kept by every company. In that
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register must be entered particulars of every director’s holding (with certain
cxceptions), showing the number, description and amount of any shares or
debentures in the company and in any of its subsidiaries or in any subsidiaries
of its holding company which are held in trust for him or of which he has a right
to become holder.  Any transaction affecting those particulars must be recorded,
with the date and price. The nature and extent of a director’s interest or right
in or over any shares or debentures so recorded may, if he so requires, be indicated
in the register. The register must be kept by the company at its registered office
and must be open to inspection for specified periods before and after the annual
general meeting and at the meeting itself. It must be available at any time to the
Board of Trade, who may also call for a copy of the register or any part thereof
at any time. DPenalties are imposed for default in these requirements or for
refusal to allow inspection, and, in case of such refusal, the Court may order an
immediate inspection (scction 195).

Particulars in accounts of directors’ salaries, pensions, etc.—The
accounts laid before a general meeting must show the aggregate amount of
directors’ emoluments, of directors’ or past directors’ pensions and of any com-
pensation to directors or past directors in respect of loss of office, whether by the
company or from any other source. Emoluments from all sources arising from a
director’s position as director must be disclosed, and those received as director
must be shown separately from other emoluments. Emoluments include all
sums charged to income tax, contributions paid in respect of directors under any
pension scheme and the estimated value of any other benefits received otherwise
than in cash. Pensions include superannuation allowances, gratuities or similar
payments and anything paid under a pension scheme other than one which is
adequately maintained by the contributions paid. Pensions as directors must be
shown separately from other pensions. Compensation includes sums paid as con-
sideration for or in connection with a person’s retirement from office. Amounts
received as compensation from the company or its subsidiaries must be shown
separately from those received from other sources. Where the accounts do not
comply with these requirements, it is the duty of the auditors by whom the
accounts are examined to include in their report, so far as they are reasonably
able to do so, a statement giving the required particulars (section 196). These
requirements apply to all companies and to managing directors as well as others.
As they supersede the provisions of section 128 of the 1929 Act, so far as it relates
to directors’ remuneration, and section 148 in its entirety, the latter section
and the relevant portions of the former were accordingly repealed by section 38 of
the 1947 Act and are not reproduced in this Act.

Particulars in accounts of loans to officers.—The provisions of section
128 of the 1929 Act which required loans to officers to be shown in the accounts
are extended to apply to loans to any person who has been an officer during the
financial ycar made before he became an officer.  Subsidiaries are placed in the
same position as the company itself for the purposc of subsection (1) (@), but
subsection (2), which exempts from those provisions loans madec in the ordinary
course of business by a company whose ordinary business includes the lending of
money or loans made in accordance with a general practice adopted with respect
to a company’s employces, does not apply to subsidiaries (section 197).

General duty to make disclosure.—For the purposcs of the matters
required to be disclosed under the provisions dealt with above (sections 195-197),
any person who is or has at any time during the preceding five years been a
director (or, for the purpose of section 197, an officer) must give notice in writing
to the directors of such matters relating to himself as may be necessary. In the
casc of disclosure required under section 195, the notice must be in writing
and must be given at a meeting of directors or the person giving it must take
reasonable steps to secure that it is brought up and read at the next meeting of
directors after it is given. Default renders the offender liable to a fine of £50.
The declaration of interest in contracts required by section 149 of the 1929 Act
(now section 199), when given as a general notice of membership of a specified
company under subsection (3) of that section, must be given in the same way to
be effective (section 199).

Information as to compromises with creditors and members.—A
notice summoning a meeting of creditors or members for the purpose of agreeing
a compromise or arrangement must be accompanied by a statement explaining
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the effect of the compromise or arrangement, and in particular stating any
material interests of the directors and the effect on such interests of the com-
promise or arrangement, in so far as it is different from the cffect on similar
interests of other persons. If thc notice is given by advertisement, it must
include such statement or must state where and how a copy may be obtained.
Such copies must be furnished free of charge, on application, to a creditor or
member. Where the compromise or arrangement aftects the rights of debenture
holders, the statement must give the same information as regards the trustees
of any deed for securing the issue of the debentures. DPecnalties up to £500 are
laid down in the case of default in complying with these provisions (section 207).
The general duty to make disclosure imposed on directors and officers under
section 198 is also imposed by this section on trustees for debenture-holders

(section 207 (5)).

Investigations

The limitations imposed by the 1929 Act on the powers of the Board of
Trade to appoint inspectors resulted in a certain amount of ineffectiveness in this
respect and wider powers arec now conferred on the Board by sections 164-175.
The Board of Trade are given power to investigate nominee ownership not only
where it appears in the public interest, but whenever there seems good reason to
do so (scction 172). They also have wide powers to require information without
inspection (section 173) and to deal with obstruction (section 174).

Inspection of company’s affairs.—Banking companies having a share
capital and other companies are placed on the same footing as to the appoint-
ment of an inspector, who may be appointed on the application of 200 members,
even though they may constitute less than 10 per cent. of the whole, and the
motives of the applicants will not affect the power of the Board of Trade to
appoint an inspector (section 164). Officers and agents of the company, past as
well as present, must produce to the inspector all books, etc., in their custody or
power and must give all assistance they are reasonably able to give. The term
‘“agent "’ includes the company’s bankers, solicitors or auditors (section 167).
The Court may, on the application of the inspector, cxamine on oath any person
for the purpose of the investigation (section 167 (4)) and the inspector may also
investigate the affairs of any subsidiary or the holding company or a
subsidiary of the holding company (section 166). Provision is also made
for copies of the inspector’s report to be made available to any person
interested and for interim reports by the inspector (section 168). Apart
from the power of the Board of Trade to appoint inspectors on the applica-
tion of members, an inspector must be appointed if the company so resolves by
special resolution or the Court so orders, and the Board of Trade may appoint
an inspector, if there are circumstances suggesting fraud or illegality in the
formation or conduct of the business of the company, or that there was oppression
of any part of its members or that persons concerned with the formation or
management of the company had been guilty of fraud or other misconduct
towards the company or its members or that the members had not been given
all reasonable information (section 165, post). Where an inspector is appointed
by order of the Court, a copy of his report must be furnished to the Court (section
168 (2) (d)). With certain exceptions, section 137 of the 1929 Act was repcaled
by the 1947 Act, section 43, and a company may no longer itself appoint an
inspector.

Proceedings on inspector’s report.—The Board of Trade may, as a
result of what the inspector reports, bring a petition for the winding-up of a
company in certain cascs or for an order under section 210, and may also,
where the public interest requires it, bring proccedings in the company’s name
for damages for fraud or misfeasance or other misconduct in the promotion,
formation or management of the affairs of the company or for the recovery of
any of the company'’s property which has been misapplied or wrongfully retained.
The Board of Trade must indemnify the company in respect of any costs or
expenses incurred in connection with any such proceedings. Criminal proceedings
may be brought by the Director of Public Prosecutions where the case requires
it without considering whether it is desirable in the public interest that the
prosecution should be conducted by him (section 169).
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Expenses of inspection of company’s affairs.—The expenses will be
borne in the first instance by the Board of Trade, but they will be repayable in
whole or in part in certain circumstances (section 170).

Appointment and powers of inspectors to investigate ownership of
company.—In addition to the appointment of inspectors to investigate the
affairs of a company, the Board of Trade may, where there appears good reason
to do so, appoint an inspector to investigate and report on the membership of a
company with a view to determining the true ownership of the company and
must so do on the application of members of the company, unless satisfied that
the application is vexatious. The scope of such an appointment may be general
or it may be limited to a particular aspect. Within the limit of his appoint-
ment, the inspector may investigate any circumstances suggesting the existence
of an arrangement or understanding which, though not legally binding, is or is
likely to be observed in practice and which is relevant to the purposes of his
investigation (section 172).

Power to require information as to persons interested in shares or
debentures.—The Board of Trade may also investigate the ownecrship of
shares or debentures without appointing an inspector for the purpose. In such
case, they may require any person whom they rcasonably believe to be or to
have been intecrested in thosc shares or debenturcs or to act or to have acted
in relation to those shares or debentures as the solicitor or agent of someone
interested therein to give them information as to the present and past interests
in those shares or debentures and the names and addresses of the persons
interested and of any persons who have acted on their behalf in relation to the
shares or debentures. The penalty for default in giving the required information,
or for making any false or reckless statement in giving such information is up to
six months’ imprisonment and/or a fine of £500 (section 173).

Power to impose restrictions on shares or debentures.—Whcre, in
the course of investigations, there is difficulty, owing to the unwillingness of the
persons concerned to assist the investigations, in finding out the relevant facts
about any shares or debentures, the Board of Trade may impose restrictions on
those shares or debentures. These restrictions may forbid the transfer of the
shares, ctc., or the exercise of voting rights in respect of them, or the issue of
further shares in right of the shares in question or the payment of dividend
thereon. This power will be subject to appeal to the Court, who may set aside
the restriction on the application of any aggrieved party, either in whole or in
part. The penalty for ignoring any restriction so imposed is up to six months’
imprisonment and/or a fine of £500. A prosccution may only be instituted in
England by or with the consent of the Board of Trade (s¢cction 174).

Saving for solicitors and bankers.—The disclosures required for the
purposes of investigations do not apply to privileged communications to a
solicitor or to a banker’s information as to the affairs of any of his customers
other than the company (scction 175).

Minorities

The protection of minorities was enlarged by scctions 9-11 of the 1947 Act,
now incorporated in sections 209, 210. The Court is empowered, on the applica-
tion by petition of any member who complains that the affairs of the company
are conducted in a manner oppressive to some scction of the members of which
he is part, to make an order, as alternative to winding-up, regulating the future
conduct of the company’s affairs, or for the acquisition of the shares of the
minority, with a corresponding reduction in the company’s capital or any
other order it thinks fit, and, by the same order, may make a consequential
alteration in or addition to the company’s memorandum or articles (section 210).
As to the making of a winding-up order, although an alternative remedy exists,
see section 225 (2). The time within which a dissenting minority may apply
to cancel a variation of the rights attaching to any particular class of shares is
extended from 7 days to 21 days (section 72). The rights of a transferee com-
pany to acquire the shares of a disscnting minority after a contract for transfer of
shares of that class has been approved by the majority, is extended to cases
where the transferee company already holds over 10 per cent. of the class of
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shares affected, subject to certain conditions (section 209 (1)). A dissenting
shareholder, whose shares have not been acquired in this manner, may, within
three months of receiving notice of the transfer from the transferee company
(which the company is bound to give within one month of the date of transfer),
require the transferee to acquire his shares, which the company is then bound to
do either on the terms of the original contract or on such other terms as may be
agreed or as the Court may order on the application of either party (scction
209 (2)). Where notice is given by the transferce company of their desire to
acquire the shares of a dissentient, if the shareholder fails to transfer the shares,
an instrument of transfer may be cxecuted on behalf of the sharcholder by any
person appointed by the transferce company and the instrument is transmitted
to the transferor company with the copy of the notice required to be sent under
section 209 (2) (section 209 (3)).

PART V.—WINDING-UP (Scctions 211-365)

Certain amendments, made by the 1947 Act, in the provisions of the 1929
Act with regard to winding-up, have been embodied in this Part, the more
important being the extension of the discretion of the Court to make a winding-up
order in cases of oppression of minorities, notwithstanding the existence of an
alternative remedy (section 225 (2)), and a provision designed to check careless
and reckless statements by directors in making a declaration of solvency by
placing greater responsibility upon them (section 283).

Modification of grounds on which winding-up order may be made.—
The Court may make a winding-up order on a petition by members as contri-
butories on the grounds that it is just and cquitable, notwithstanding the
existence of another remedy, provided that, in the absence of that other remedy,
a winding-up order would be just and equitable and the petitioners are not being
unreasonable in not pursuing that other remedy (section 225 (2)).

Preferential payments.—Clerks and servants are placed in the same
category as workmen and labourers and all are now entitled to priority on
winding-up or where a receiver is appointed under section 94 in respect of wages
or salary for the previous four months to a maximum of £200, which is also now
the amount to which priority is given to a sum ordered to be paid as compensation
under the Rcinstatement in Civil Employment Act, 1944 (scctions 94, 319, 358).

Amendments as to declaration of solvency in voluntary winding-up.
—A declaration of solvency will have no effect unless it is made within five
weeks before the company resolves to wind-up and it embodics a statement
of the company’s assets and liabilitics as at the latest practicable date before
the making of the declaration. The meceting of directors at which it is made
need not be held before the notices convening the meeting for the passing of
the resolution are scnt out and the declaration may be registered at any time
before the passing of the resolution. A director making the declaration without
having reasonable grounds to believe that the company will be able to pay its
debts within the specified period is liable to six months’ imprisonment and/or
a fine of £500, and if, in fact, the company is wound up on a resolution passed
within five weeks after the making of the declaration and its debts are not
discharged within the specified period, the onus will be on the director to show
that he had reasonable grounds for his opinion (section 283). If the liquidator
on such winding-up at any time forms the opinion that the company will not be
able to pay its debts in full within the specified period, he must forthwith summon
a meeting of the creditors and lay the facts before them. The penalty for
default is a fine of up to £50. The winding-up is then conducted as a creditors’
voluntary winding-up instead of a members’ voluntary winding-up (section 288).

Fraudulent preference.—The period within which a preference is deemed
to be fraudulent is increased to six months both in England and Scotland.
Where the preference is, not of the principal creditor, but of a surety or guarantor,
the principal creditor may recover the amount repaid by him together with the
reasonable expenses of defending the proceedings from the surety or guarantor,
and the recovery of such sum may be ordered by the same Court and on the
same proceedings as that in which the payment was ordered to be returned to
the liquidator as fraudulent (sections 320, 321).

Effect of floating charge.—Floating charges may be invalidated if created
within 12 months before the commencement of the winding-up (section 322).
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Miscellaneous Amendments as to Winding-up

(i) Meetings.—Minor amendments are made as to the ycarly meeting to bg
summoned by the liquidator, as to the filling of a vacancy in the committee of
inspection, and as to mectings of creditors where there is no committee of
inspection (see sections 253 (7), 289, 290 (6), 295, 299, 300 (6), 303 (1), 315 (1)).

(if) Proceedings.—The jurisdiction in winding-up is now exercised under
Part I1I of the Judicature Act, 1925, and not under section 164 of the 1929 Act,
as hitherto. That section is not, therefore, re-enacted in this Act. A con-
tributory of a private company may present a winding-up petition where the
company has made default in complying with the provisions required to be
included in its articles to constitute it a private company where the number of
members falls below seven (section 29), and an order for dissolution need only
be made after the completion of a winding-up if the liquidator applies for such
order (section 274 (1)). Provision is also made for setting aside, in certain cases,
of the power of the liquidator in relation to execution against the company’s
property and attachment of debts due to the company (sections 325 (1), 326 (3)).

(iii) Information.—A copy of an order staying proceedings in a winding-up
is to be forwarded to the Registrar of Companies and a minute thereof made
in his books relating to the company (sections 256 (3), 307 (3), 460 (2)). A copy
of the order of dissolution on completion of a compulsory winding-up must also
be forwarded to the Registrar within 14 days (section 274 (2)). Notice to the
Registrar of the appointment of a liquidator is to be given to the Registrar
within 21 days and the notices must be published in the Gazette (section 305 (1)).
Publication in the Gazette of notice of a resolution for voluntary winding-up
is to be made within 14 days instead of 7 days (scction 279 (1)). Audited
accounts of the liquidator in a compulsory winding-up in England may bec
inspected by any person, but only on payment of a fce (section 249 (4)). The
duty to print and circulate copies or a summary of the liquidator’s accounts is
placed on the liquidator, but the duty may be dispensed with altogether by the
Board of Trade (section 249 (5)).

Property of dissolved company.—Other new provisions in this Part of
the Act affect the liability of the Crown or any other person in respect of any
rentcharge on any land vesting after the dissolution of a body corporate or on
disclaimer, and confer power on the Treasury Solicitor to disclaim any property
vested in the Crown as bona vacantia on a dissolution (scctions 324, 355, 356).

Civil and criminal liability.—Thec responsibility of dircctors for fraudulent
trading is extended to any person who is knowingly a party thereto and a con-
viction now involves two ycars’ imprisonment and/or a fine of £500 (section
332 (3)). Other minor amendments relate to the responsibility of persons for
keeping books of account (section 331 (1)), and to the offering of inducements
with a view to influencing the appointment of a liquidator (section 336).

PART VI.—RECEIVERS AND MANAGERS (Sections 366-376)

The changes embodicd in this Part of the Act amend and clarify the law
with regard to receivers and marfagers appointed on behalf of debenture holders.

Disqualification of undischarged bankrupt from acting as receiver
and manager.—An undischarged bankrupt acting as rcceiver and manager
of a company’s property on behalf of debenture holders is liable, on conviction
on indictment, to two years’ imprisonment, or, on summary conviction, to six
months’ imprisonment and/or a fine of £500, unless the appointment under
which he acts and the bankruptcy both occurred before the coming into force of
this provision or he acts under an appointment made by a Court order (section
367).

Information, statement and returns where receiver or manager
appointed.—Where, in the case of an English company, a receiver is appointed
on behalf of holders of debentures secured by a floating charge and the appoint-
ment refers to the whole or substantially the whole of the company’s property,
the receiver must forthwith send notice of his appointment to the company, who
must, within 14 days or such longer period as may be allowed, subifiit to the
receiver a statement in the prescribed form (sce section 373) as to the company’s
affairs. Within two months of the receipt of the statement the receiver must send a
copy of the statement with his comments to the Registrar of Companies and to the
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Court, with a summary thereof to the Registrar and to the trustee for the deben-
ture holders and to those debenture holders whose addresses he has and a copy
of his comments or a notice that he has no comments to the company. He must
also send to all concerned abstracts in the prescribed form showing his receipts
and payments during successive periods of twelve months. Default in comply-
ing with these provisions renders the receiver liable to a fine of £5 for each day
during which the default continues and the penaltics for false statements under
section 438 apply to any such statements in the abstract (section 372). The
provisions of section 375 as to the enforcement by order of the Court of the duty
of receivers to make returns are applied to a receiver and manager for debenture
holders (section 375 (2)).

Receivers appointed out of Court.—A receiver appointed under an
instrument need not send the copies and abstract required by section 372,
(see supra), to the Court, but a copy of the abstract must be sent to the Board
of Trade instead (scction 372 (3)). Such receiver may apply to the Court
for directions in relation to any matter arising in connection with the performance
of his function and the Court may, on such application, give directions or make
any order it thinks just. He is liable to the same extent as a recciver appointed
by the Court on any contract entered into by him as such receiver, except so
far as the contract otherwise provides, and he is entitled to an indemnity out
of the assets. The power of the Court to fix the receiver’s remuncration now
extends .to the period before the application or the making of the order, and is
exercisable notwithstanding that the receiver has died or ceased to act. Where
the receiver has reccived any remuneration in excess of the amount fixed, he
may be required to account for the excess (section 369).

PArRTS VII-XII.—COMPANIES NOT REGISTERED UNDER THE ACT
{Sections 377-435)

Certain provisions of the Act are applied to companies which are not
registered under the Act, both in the case of companies incorporated in Great
Britain and those incorporated abroad.

Companies incorporated in Great Britain.—A winding-up order
under section 225 (2) may be made in respect of an unregistered company as
well as in the casc of any other company (scction 399). Certain other provisions
are also applied to unregistered companies (section 435 and the Fourteenth
Schedule).

Documents relating to companies wound up under repealed Acts.—
The Registrar of Companies may direct the removal to the Public Records Office
of documents relating to companies dissolved under earlier Acts, as well as under
this Act (section 427).

Companies incorporated outside Great Britain.—A prospectus of a
foreign company need not state its objects, but must include, where it incor-
porates a statement purporting to be made by an expert, the necessary consent
by the expert (see section 40) and must have the effect of rendering all persons
concerned bound by the provisions (other than penal provisions) of the Act
relating to allotment (see sections 50, 51) so far as applicable. The copy pros-
pectus required to be delivered to the Registrar of Companies for registration
must comply with the provisions of section 41 (1). The provisions as to certifi-
cates of exemption (see section 39) also apply. The exemption under section
417 (5), in favour of a prospectus not issued generally does not extend to the
requirement that a copy of the prospectus should be delivered to the Registrar
for registration and that the prospectus should state on the face of it that this has
been done, to liability for misstatements and to the provisions as to statements
by experts and as to allotments (section 419). Iforeign companies which have
a place of business in Great Britain have power to hold land here (section 408).
The requirements of this Act with regard to accounts are in general applied to
foreign companies carrying on business here and a company registered in Northern
Ireland which otherwise fulfils the conditions required for it to rank as an exempt
private company is exempt from the requirements as to accounts if it delivers
to the Registrar a certificate signed by a director and the secretary that it fulfils
those conditions (section 410). The penalties as to false statements apply to
foreign companies (section 438, Fifteenth Schedule). The list of directors
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required to be delivered to the Registrar under sections 407 and 409 in the case
of a foreign company carrying on business in Great Britain must also contain
particulars of the company’s secretary and the provisions as to name and
nationality apply as in the case of companies registered in this country (see
section 200), except that the date of birth need not be given and only those
particulars of directorship required by section 344 of the 1929 Act need be given
(section 407 (2)). The requirement as to the publication of the company’s
name, as in the case of British companies, does not apply to advertisements
(section 411). ‘

Part XIII.—GENERAL (Sections 436-462)

Loose-leaf records and accounts and records and accounts not kept in a
bound book may be kept as valid books of account etc., provided adequate
precautions are taken for guarding against falsification and facilitating its
discovery (scction 436). Power is given to vary certain provisions by regulation
or order (section 454) and provisions are made for the laying of regulations and
orders so made before Parliament (section 454 (4)).

Offences and Legal Proceedings

The powers of the Court as to offences and of the Director of Public Prosecu-
tions and the Board of Trade to institute proceedings are extended by the Act
so as to make it easier to bring proceedings and to detect offences, while the
scope of persons liable is enlarged. In one minor respect, the procedure in
civil proceedings is modified.

Production and inspection of books where offence suspected.—A
judge in chambers in England and a J.ord Commissioner of Justiciary in Scotland
may order, on application by a specified applicant and on reasonable cause
shown, the production of any books or papers of or under the control of a com-
pany in connection with the management of which an offence is suspected.
The books and papers of the company’s bankers, so far as they relate to the
company’s affairs, may also be ordered to be produced. The decision of the
Court as to such production is not subject to appeal (section 441).

Extension of time limit for summary proceedings.—The director of
Public Prosccutions and the Board of Trade or, in Scotland, the Lord Advocate,
may bring summary proceedings in respect of any offence with regard to com-
panies within 12 months from the date that sufficient evidence is available, in
the opinion of the Director or of the Board or of the Lord Advocate, to justify
the procecdings, so long as they are brought not more than three years after the
commission of the offence (section 442).

Procecedings on indictment in Scotland against bodies corporate.—
Special provisions are made as to proceedings on indictment in Scotland against
a company, cspecially as regards service of the indictment and the proccdure
at the hearing (section 443).

Procedure on application for confirmation of reduction of share
capital.—Procedure by petition is no longer required by the Act in the case
of an application to the Court for confirmation of a reduction of share capital
(see section 67 (1)). By R.S.C. (Companies), 1948 (S.I. 1948 No. 1756 (L. 20)),
r. 2 (5), however, procedure by petition is still retained.

SCHEDULES

Of the Schedules to the Act, which are eighteen in number, the First Schedule
reproduces the new Tables A, C and E which were substituted for those Tables
of the 1929 Act by the Companies (Articles of Association and Annual Return)
Regulations, 1948 (S.I. 1948 No. 434), and the amendments effected in Tables D
and E by the Companies (Articles of Association) Regulations, 1948 (S.I. 1948
No. 586). The most important change here is in the new Table A, which is a
more comprehensive Table than that in the 1929 Act, and, apart from the
amendments necessitated by the new provisions of the Act, incorporates many
provisions which, while absent from the old Table A, were usually inserted in the
articles of the better type of company. For the first time, the Table is divided into
two Parts, Part II making special provision for private companies.
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The Third, Fourth and Iifth Schedules have been amended as provided by
the 1947 Act. The main changes therein have alrcady been noted above.

The Sixth Schedule reproduces the corresponding Schedule of the 1929 Act,
as amended by the Companies (Articles of Association and Annual Return)
Regulations, 1948 (S.I. 1948 No. 434).

The Seventh Schedule reproduces the Third Schedule to the 1947 Act and
sets out the conditions as to the intcrests in which shares or debentures may be
held in an exempt private company, while the Eighth Schedule substantially
reproduces the First Schedule to that Act and deals in considerable detail with
the accounts required under the Act.

The Ninth Schedule, which reproduces the Second Schedule to the 1947 Act,
sets out the matters which must expressly be stated in the auditors’ report to
the members of a company under section 162.

The Schedules above noted arc those most worthy of note. The remaining
Schedules either reproduce corresponding Schedules in the 1929 Act or the 1947
Act or make provision for other incidental details of the Act. Thus the Six-
teenth Schedule deals with amendments of other Acts alrcady amended by
section 118 of the 1947 Act, while the Seventeenth Schedule sets out the repealed
enactments, which include the whole of the 1929 Act and the greater part of
the 1947 Act.
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COMPANIES ACT, 1948

Enforcement of and Appeal from Orders
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ARRANGEMENT OF SECTIONS

(iv) WINDING UP SUBJECT TO SUPERVISION OF COURT
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