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PREFACE

The systematic and historical study of Islamic Jurisprudence
is still in its infancy. For this a thorough knowledge of the
texts of recognized authority is indispensable. It is well known
that very few such texts have been critically edited or translated,
thus pugting special difficulties in the way of the student of
figh. And the difficulty of research in Shi‘ite law is greater :
for, although printed editions and translations of some of the
principal Sunnite texts are available, Shi‘ite books are far
more difficult to obtain and their law is therefore much less
known. Many of their texts are still in manuscript ; such as
are printed (for instance, Persian lithographs), are not easily
obtained. And coming to Isma‘ilis, the difficulties seem at
first to be insuperable ; for Isma‘ili Law, as Ismailism generally,
is almost a sealed book to western scholars.

° The Da‘@imu’l-Isldm is an ancient and authoritative
Isma‘ili text, important from several aspects ; religious, ethical,
social, legal. And the study of law cannot in these days be
dissevered from that of religion, ethics, history, and sociology ;
for ¢ Law streams from the soul of a people like national poetry,
it is as holy as the national religion, it grows and spreads like
language ; religious, cthical, and poetical elements all contribute
to its vital force’.? I had therefore undertaken some years
ago, to edit and translate that portion of the Dea‘@im which
deals with civil law and is to this day applicable to the
Western Isma‘ilis in India. It has not been possible to proceed
with the original plan with any degree of regularity for several
reasons. In the first place, no co-operation can, with rare
exceptions, be expected from the sectarians themselves, for they
hide the Da‘wat literature with an extraordinary zeal. In
the next, reliable manuscripts are very difficult to obtain. In

1 C. K. Allen, Law in the Making, 54.
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the humid climate of Bombay and Gujarat, the stronghold of
the Western Isma‘ilis in India, it is rarely that one comes
across a manuscript over three centuries old. Thus the re-
construction of the text is not an easy task, and at the end
of one’s labours the uneasy thought remains that it is impossible
to say how far the text so edited differs from the one written
originally by the author. And lastly, the work has been done
intermittently, and the lack of leisure while following the
exacting profession of the law has been keenly felt. In spite
of every endeavour many defects must necessarily remain in
work of this character, and the indulgence of the critical reader
is therefore craved.

Instead of waiting for the whole of the work to be ready,
which may take several years still, it has been thought fit to
pui)lish a small part of the whole, viz. the text with translation,
notes and an introduction, of the Kitdbu'l-Wasdyad from the
second volume of the Da‘@’im. The Kitabu’l-Wagdyad (Book of
Wills) consists of two parts; one religious, the other legal.
In the first part, the testament of ‘Ali I (§ 9) is of great interest
from the purely religious and doctrinal point of view.
It is also to be found in the third volume of the ‘Uyinu’l-
Akhbdr of Saiyidnd ¢Imé&du’d-din Idris b. Hasan, and is
frequently referred to in the Da‘wat books. The second part
deals almost exclusively with legal questions. The biography
of Qadi an-Nu‘méan, written originally for being incorporated
in the introduction, is now curtailed as it is about to appear
in full in the pages of the Journal of the Royal Asiatic Society,
London. .

The publication of books and papers on oriental subjects
is always a matter of difficulty, and my gratitude is due to
the University of Bombay for contributing substantially towards
the cost of the publication of this monograph. I should also
like to acknowledge gratefully the assistance rendered to me
in different ways by several Isma‘ili scholars, most of whom,
preferring to remain anonymous, have deprived me of the
plea.sufe of mentioning them by name. But above all my
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sincerest thanks are due to my friend, Mr. W. Ivanow, late
Assistant Keeper, Asiatic Museum of the Russian Academy of
Sciences, St. Petersburg, whose exceptional knowledge of
matters Isma‘ili was ever at my disposal. He not only read
the manuscript and saved me from many a pitfall, but has laid
me under a deep debt of gratitude by reading the proofs. My
only regret is that as his masterly Guide to Ismaili Literature
(R.AS., London) is still in the press, I have been unable to

give continuous references to it.
A. A. AL F

43 CrAvurAaTI Roap
BoMBAY, 7
11 April 1933
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ABBREVIATIONS

The Qur'én is referred to as follows: 2, 176 : the first bold figure
indicating the Siira, the second, the verse according to Flugel’s edition.

The system of transliteration followed is that recommended by
the Royal Asiatic Society, London, with a few variations.

The title, edition, volume, page, and line respectively, of a work
referred ®o are indicated as follows: Enc. Brit.1¢ iv. 713,53, that is,
Encyclopedia Britannica, 14th edition, vol. iv, page 713, line 12.

Brock. : Brockelmann’s Geschichte der arabischen ILatteratur. 2 vols.
Weimar, 1898-1902.

EI : Encyclopedia of Islam by M. Th. Houtsma and others. Eng.
edition. London-Leiden, 1913...... (in course of publication).
I. Khall. : Ibn XKhallikan, Biographical Dictionary, Eng. trans. by
Baron MecGuckin de Slane. 4 vols. London-Paris, 1843-1871.
JRAS, JBBRAS, etc.: Journal of the Royal Asiatic Society, and of
the Bombay Branch Royal Asiatic Society, ete.

Lane : Lane’s Lexicon. 8 parts. London, 1863—1893.

M-B. : Majma‘w’l-Bahrain by Fakhru’d-din b. Muhammad b. Ahmad
an-Najafi. Tehran, 1321.

Maj. : Majma‘wl-Figh by Zaid b. ‘Ali. Edited by Eugenio Griffini.
Milan, 1919.

Mus. : Mustadrakwl-Was@’il wa Mustanbatwl-Masa'il by Mirza Husain
b. Muhammad at-Taqi an-Nuri at-Tabarsi. 3 vols. Tehran, vol.
i, 1318/1900 ; vol. i1, 1319/1901 ; vol. i1, 1321/1903.

Was. : Was@'ilu'sh-Shi‘a by Muhammad b. Hasan al-Hurr al-'Amili.
3 vols. Tehran, 1323/1905.
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INTRODUCTION
I. THE BOOK AND ITS AUTHOR

The Book : Da‘d@imu’l-1slam

The principal source for the study of Isma‘ili Law is the
Da‘@imw’l-Isldm * of Qadi an-Nu‘man b. Muhammad b. Haiyiin,2
died 363/974, and referred to as ¢ The Abi Hanifa of the Shi‘a ’.3
The baok is divided into two volumes: the first deals with
‘tbadat (religious duties), that is, iman (in the special Ismda‘ili
sense), tahdra, salat, jand’iz, zakdat, sawm, hajj, and jihad ; the
second deals with mu‘dmaldt (worldly affairs), and a glance
at the contents * shows that it consists mainly of what we now
call legal topics. The chapter on Wills edited and translated
below forms part of this volume.

Qadi an-Nu‘mén was a very illustrious author and judge,
and his reputation rests on numerous legal, polemical, religious,

1 The ° Pillars ’ of Islam (da‘@’im, sing. dv‘@ma from da‘ama, to prop,
support). According to a tradition handed down by Imam Ja‘far ag-
8adiq, in volume i of the Da‘G’im, Islam is founded upon 7 pillars: (i)
Walaya (Friendship, that is, the friendship of the Im&m and the People
of the House of Muhammad (ahlu’l-bait) : cf. the wasiya of °Ali, §9,
pp- 70-71 below) ; (ii) Tahara (Ritual Purity); (iii) Salat (Congregational
Prayer); (iv) Zakdt (Poor Tax) ; (v) Sawm (Fasting); (vi) Hajj (Pilgrimage
to the Ka‘ba), and (vii) Jihad (Holy War). The full title of the book is
‘.KAM, Llad)t r.l;sdl) Ji= JKS Us' ‘.ll.uﬂl r.’vl.ce.

2 I. Khall. iii. 565. But some MSS. have Haiydn erroneously,

e
b or ina.

3 EI, iv. 3656. For further references see my note on ‘ Bequests tc
Heirs : Isma‘ili Law’ (1929) JBBRAS, vol. 5, 141. The authorshig
is not undisputed, some authorities like Brockelmann (i. 187-188) sug-
gesting that al-Qummi was the real author of this work. Internal
oevidence, and the fact that in many instances Q&adi an-Nu‘mén differec
widely from the Twelvers, show however that this is very unlikely.

4 Infra, description of MS. A4.
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and historical works. Some of the legal works attributed to
him, and which are used to this day, are Mukhtagarwl-Athar
(2 vols.), Kitabw’l- Yanba, Kitabw’l-Iqtisar, and the Muntakhaba,
which is a very brief statement of the law in metrical form.
These four, together with a collection of scholia, the Kitabu’l-
Hawdshi, attributed to Aminji bin Jalal, written by various
hands and collected at a time unknown to me, are used to
supplement and interpret the rules laid down in the Da‘@’im,
which remains the paramount authority.!

Till recently Ismailism was almost a sealed book‘ but of
late it is attracting a great deal of attention among serious
students of Islam. The meagreness of our knowledge can be
judgéd from the bibliography prepared by Massignon some
ten years ago, entitled ‘ Esquisse d’une Bibliographie Qarmate .2
The recent work of Ivanow,—and particularly his forth-
coming Quide to Ismaili Literature (R.A.S., London)—Hamdani,*
and Kraus,® to take but a few examples, however, gives us the
hope that many new treasures of esoteric knowledge and many
a chapter of unknown and curious history may be opened up.
But no one has so far touched on the development of law aid
of legal history among the Isma‘ilis. The study of law is
important, in the first place, not merely for t.he purpose of

1 In discuseing the Isma‘ili Law of Mut‘a I have published extracts
from the above works in (1932) JBBRAS, 85.

2 ‘Ajabnama (A volume of studies presented to Professor E. G.
Browne), 329.

8 Ismailitica, Calcutta, 1922 ; *‘ An Ismailitic work of Nasiru’d-din
Tasi’ (1931) JRAS, 527 ; ¢ An Isma‘ili Interpretation of Guishan-i-Raz’
(1932) JBBRAS, 69, and other papers.

4 (1932) JRAS, 126 on the ‘The History of Isma'‘ili Da‘wat and
yts Literature during the last phase of the Fatimid Empire’; ¢ The Life
and Times of Queen Saiyida Arwa the Sulaihid of Yemen’ (1931) JRCAS,
xevii.  505; ‘The Rasa‘il Ikhwanw'e-Safa’ (1932) Der Islam, xx. 281,
and other papers.

5 (1931) Der Islam, xix. 243 on ‘ Hebraische und syrische Zitate in
ismailitischen Schriften’; see also ‘Notes on some Isma‘ili MSS.” by
A. 8. Tritton (1933) BSOS. vii. 33.
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discovering a rule of law in order to decide a point which has
arisen in the course of a judicial proceeding, nor merely to
satisfy one’s curiosity about the detailed practices of one
particular school, but because in many instances, legal doctrines
reflect in an unmistakable manner the view society takes, at a
particular time and under given conditions, of certain social
problems. For, according to an illustrious modern jurist,
‘law will never again be looked upon solely as a command,
but as a function of society, which to be understood, must be
considered in alliance with the study of the whole structure of
society .1 The views of Qadi an-Nu‘'mén may differ from
those of Manu or Savigny, Montesquieu or Bentham, Kemal
or Lenin, and yet for understanding the social structure of the
times, the close study of law and legal theory is indispensable.
The Fatimid Caliphate in Egypt was a period of remarkable
brilliance in many respects, and any facts which would throw
a light on the social structure of those times would be most
welcome. This is the aspect which attracts me most, and the
study of the Da‘@im has been undertaken principally for its
huhan interest.

Secondly, in India at any rate, the Da‘@’im is a text
applicable to a large and flourishing trading community of
Western Isma‘ilis, the Bohoras.? The Bohoras are to be

1 C. K. Allen, Law in the Making (Oxford, 1927), 23.

2 The current spelling of the word is ‘bohra’, as the prevalent
pronunciations are ‘ bohra’, ‘bora’, ‘bori’, ‘vora’ and even ¢ hora
But etymologically bohora (vohsra) is more correct. It is a word which
means a merchant and is derived from the Gujarati ‘wohdrvu’, to trade.
In the Arabicized Gujarati of the Bohoras, it is written ’);-e- and the
plural is ,M;J Sometimes it is also written ¥ y29¢ and ]  y¢2.  The
meaning of the word ‘ bohora ’ is clearly explained in & MS. belonging
to the Bombay Branch R.A.S. See my Descriptive List of the Arab.
Pers. and Urdu MSS. in BBRAS, 7. For further information see
EI, i. 738 ; Bombay Gazetteer (1899) ix. Part i1, 26-34 : R. E. Enthoven,
Tribes and Castes of Bombay (1920) i. 197-208; and my Introduction
to the Study of Mdn. Law, 32, notes 2 and 3. Much useful information
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divided into Da’idis, the richest and largest of these communities
in India, the Sulaiménis,! the so-called ‘Alyds,2 the Malaks of
Nagpur, C.P.,> the Nagoshias,* and last but not the least, the

-

many dissenters from the authority of the d@‘? of the Da’udis,
who although excommunicated, still preserve intact their belief
in Isma‘ili doctrines and assert that ¥mdn is a question of
personal faith, and as such, no human being, not even the
da‘i, can possibly excommunicate them. Many of them are
very learned, and in spite of persecution and difficulties,® they

may also be obtained from GQulzare Daudi by Mian Bhai Abaui Husain
(Burhanpur, C.P., 1920, p. 223). But reliance cannot be placed on it
as it contains many errors and seems to be of a somewhat controversial
nature. The Bohoras according to the Census of 1921, number 1,53,363
in India; out of which as many as 1,32,299 are to be found in the
Bombay Presidency (1921, Census Report, vol. i, part ii, pp. 151 and 161).

1 So-called after one Sulaiman b. Hasan (died 1005/1597), whom they
accepted as da‘? instead of Da’ud b. Qutb Shah, whom the Da’tdis
accepted. The religious principles and beliefs are identically the same
in the two communities. In number they are about equal; but the
stronghold of the Sulaiménis is the Yemen, while the Da’udis are
practically confined to India. The Sulaiménis separated in 1588.

2 Called after one ‘Ali who led the rebellion against the Da‘wat, as
it then was. Separated in 1624.

8 This community is mentioned in the Privy Council decision reported
in (1930) 32 Bom. Law Rep., 15638.

¢ Separated in 1789. Strict vegetarians, as their name implies.
They are a very small community of converts from Hinduism of whom
little is known.

5 Much information about these dissenters and their views may be
obtained from the judgement in the recent ‘Burhénpiir Dargédh Case’,
Suit No. 32 of 1925, Court of 1st Class Sub-Judge, Burhanpur, C.P.
Seth Tayabali Mahomedali v. Mulla Abdulhusain and Others. The second
'defendant was the Mullaji Saheb, the da‘é of the Da’adis, Sardar Syedna
Taher Saifuddin. Judgement was delivered on 2 January 1931.
I understand there is going to be an appeal. In this judgement it was
held that a number of Da’adi Bohoras do not believe in the present
da‘i as ad-Da‘i al-Mutlag, but merely as ad-Dit an-Ndzim. In §40 of
the judgement, another schism, the Mehdibagh sect, is also mentioned.
They separated some time between 1309-1314 a.H., dome 35 years ago.



THE BOOK AND ITS AUTHOR 5

keep up their religious independence and maintain the study
of Arabic and Haqd’ig.! 'To all these the law courts in India
would apply the law as laid down in the Da‘@’im. From this
point of view it is most unfortunate that, except for occasional
references in Tyabji’s Principles of Muhammadan Law®*—not
to the text of the Da‘@’im, nor to verified translations of extracts,
but merely to notes prepared by a learned Ismé‘ili doctor—
and a brief manual to which reference will be made later, no
part of the Da‘@’imw’l-Isldm has ever been edited or translated.?
When guestions do arise, the Courts take no notice, generally
speaking, of this branch of the law and erroneously proceed
on the basis that ‘ Shia’ law—a vague and inaccurate term 4—
is applicable. Now this ‘Shia’ law may, strictly speaking,
be Ithna ‘Ashari, Zaidi, Ibadi, or Isma‘ili, to say the least.
Of these distinctions the Courts ordinarily take no notice, and
Ithna ‘Ashari principles—this is the ‘Shia’ or ‘Imami’ law
of the courts in India—are applied as a matter of course to
Bohoras. It has been shown that in many cases Ithna
‘Ag_hari rules differ from those of the Isma‘ilis, Mut‘a and
bequests to heirs for instance,® where the Isma‘ilis agree with
the Sunnites rather than with the ‘orthodox’ Imamis. Why
this should be so cannot at present be fully explained, but for
any proper study of these and allied questions, an accurate
edition of the Da‘@’¢m is of prime necessity.

1 For the meaning of this word, see notes 1 and 2 to page 23
below.

2 2nd ed., Bombay, 1919, 33 and introduction. This has also
been pointed out by me in (1931) 33 Bom. Law Rep., Journal, 31 in
discussing Mut‘a.

8 The Mustadrak however, as will shortly be seen, cites the Da‘@im
continuously. And two extracts have been published by me: (1) on
Bequests to Heirs (1929) JBBRAS, 141; and (2) on Mut'a (1932)
JBBRAS, 85.

4 Recently Fitzgerald, in his Muhammadan Law (Oxford, 1931),
has also repeated this inaccuracy. See Fyaee, Int. Mdn. Law,
30, note 1.

6 See note 3 above.
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The only attempt made so far to present the Da‘d’im
to Indian readers in any shape or form is a small booklet,
published both in Urdu and in Arabic, entitled Sharhw’l-Masa’il,!
by Mulla Ha&ji Ghulam Husain Sahib. The preface says that
since the Da‘@’imu’l-Islam is written in Arabic, and the people
in India (‘brethren in the faith’, viz. the Sulaim@ni com-
munity, because the author is a Sulaimani divine) could not avail
themselves of the information contained in it, the author first
abridged the second volume in Urdu for general use. Certain
obsolete matters like slavery, etc. have been omitted Later,
in 1338/1920, it was rendered into Arabic, and submitted to
the da‘tc Saiyidnd ‘Ali b. Muhsin 2 in the Yemen, who per-
mitted its publication. The Urdu version consists of 144 pages ;
the Arabic is considerably shorter, being only 122 pages. It
deals briefly with almost all the usual topics, and has a table
of contents and an inheritance chart at the end. Marriage is
treated at a proportionately greater length, and many interesting
topical observations—not to be found in the original—are made.
The chapter on Wagdyd is very short, only four pages being
devoted to it. Apart from its extreme brevity, extraneous
matter is also introduced, thus making the manual only an
approximation of the original text, and of little use in the
courts of law or for detailed study of the contents of the
Da‘@’vm.

The study of the Da‘@’imw’l-Islam is interesting also from
another point of view. Our knowledge of the development
of Muslim Law and its legal history is extremely meagre. An
early text, written by one who seems to have been a Maliki
at first, and whose legal principles are in some cases in accord
with those of the Sunnites, would be of great value. Moreover

1 Urdu edition, Bombay, Mustafa’i Press, no date; Arabic edition,
Bombay, Jehangir ‘Alawi Press, no date; circa 1340 a.=.

2 His name is not mentioned in the list of 44 da‘is given in the
Sulaiméni §ahifatw’s-Salat (Bombay, no date, circa 1340 A.H.), 549-552.
He is the present da‘i, the 45th.
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it may possibly suggest an explanation why and how there is
such a wide gulf between the Hanafi and the Ithna ‘Ashari
interpretation of law. For although we have some knowledge
of Sunnite jurisprudence, Shi‘ite law is on the whole much less
known, and any precise information regarding the legal
principles of such an interesting sub-school as the Western
Isméa‘ili is very welcome. A manual written by the supreme
Qadi of al-Mu‘izz and said to be in actual use in Fatimid times,
and which to this day applies to this community, should surely
be availeble to us in as original a form as it is possible for us
to reconstruct.

The style of the work is midway between that of a tradition
book, pure and simple, and a work on figh. Generally the
chapter commences with some verses of the Qur’an and traditions
of the Prophet. Then we have riwdyas handed down from one
or more of the first six Imams,? but mostly from Imam Ja‘far
ag-Sadiq. Iméam Ja‘far is indeed the fountain-head of Isma‘ili
Law. The Kitabu'l-Wasdya consists of 45 riwdyas; and his
authority is invoked no less than 31 times, 3 times in the first
part and 28 times (out of 36) in the second. It is to be observed
that the author never invokes the authority of later Imams.
This fact has been commented upon by many writers and for
the moment at any rate, I have no reasonable explanation
to offer.?2 After the riwdya, which may consist of a story or
an answer to a question given by the Imam, explanatory words
and arguments are added by the author occasionally. And
in some cases it is not easy to decide whether the words form part
of the Imam’s answer or the author’s argument. This often
happens in the second part of the Attabw’l-Wasdya, which
deals almost exclusively with legal matters. '

Generally speaking, the language employed is simple and

1 See note to § 19 below.

2 EI, iv. 355; Rauddatu’l-Janndt, 658 ; Mus. iii. 313. The Shi‘ite
writers suggest that he did not report traditions from later Ithna ‘Ashari
Imams for fear of the Isma‘ili divines.
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no special difficulties arise. But as in all legal texts the pronouns
cause the greatest difficulty. I do not propose to discuss here
in detail the vocabulary or the style of the author, because,
as I am preparing an edition of the legal portion of the Da‘@’imu’l-
Islam, together with translation and notes, an opportunity will
be found later to discuss these and allied questions. Moreover
a wider acquaintance with and a deeper study of Isma‘ili legal
literature is necessary before venturing upon such a difficult
task. The use of certain words however requires comment ;
and to take but one example, the word wasiya is used in
at least four different senses. Firstly, it means a will or
testament, and this may be both oral or written. The title of
the chapter is Lley/] US. The well-known tradition handed

down from numerous sources, Sunnite as well as Shi‘ite, is
MI} i & ghleo &ixey o NIW.}_;L'\.J (CBTYEI (Lw..lJ Rk ¥ (§2).
Another example is to be found in §5. This is a common
use of the word and examples need not be multiplied.
Secondly, it means moral exhortation, usually on the point

of death, and in this case the verbal forms derived from’ . he

P
s
The verbal force is also seen in a phrase like &io)Jly ,o¥l 83

verb are common. For instance, §8, line 1 ; §9, line 2.

(Title of Part A) which means ‘account of the injunction to
make Wills’.  Examples of verbal usage are, §9: Jyuy 3yl
z

x - ~0E ’ <
# s ol s Syl oyl ) AU and §10: 4 _geyl V]

o 9.;7. Q6@ aiegall jael. Of a lady, §29, it is said :
C'.” s PREEERTN KWW ‘.:"«l.j YA Y g‘;sc),.

Thirdly, it means a legacy, bequest. Part B of the
Kitabu’l-Wasaya is full of examples of this kind. In the verse
of the Qur’an cited at the beginning of the Book of Wills,
Part A, the word wagiya seems to be used in this sense.

Fourthly and lastly, a rare use of the word is to be found

> 4
in §41; PJI Jie otad I &aeyll e sopll Jy2 V. Here the
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capacity or power of the executor seems to be indicated, and
therefore it means executorship. This is the only example of
this usage that I have come across so far.

The Author : Qadi an-Nu‘man

As a fuller and more complete account of the Qadi is
shortly to appear in the Journal of the Royal Asiatic Society,
London, I shall content myself here with mentioning the salient
facts of his life and by giving a complete list of his works.

Aplrt from the extant works of Qadi an-Nu‘médn, many
of which contain autobiographical material, the most important
source of information that we possess is the ‘Uyianu’l-Akhbdr
of Saiyidna ‘Imadu’d-din Idris b. Hasan, 19th dd‘? of the
Yemen (died, Yemen, 872/1468). The sixth volume of that
work contains a full account of the Qadi’s life and a detailed
and descriptive list of his works (folios 33-41).) The last portion
of the fifth volume also contains much relevant information.
The other sources used by me are Ibn Khallikdn’s Biographical
Digtionary,® and Ibn Hajar’s Raf‘u’l-Isr.® The following may
also be consulted : R. Gottheil, ‘ A Distinguished Family of
Fatimide Cadis (al-Nu‘mian) in the Tenth Century’, Journal
American Oriental Society, 1907, Vol. 27, 217-297; and
W. Ivanow, 4 Guide to Ismaili Literature (to be published shortly
by the Royal Asiatic Society, London), 37-40.

Name. The Qddi Aba Hanifa an-Nu‘midn b. Abi
‘Abdi’l-lah Muhammad b. Mansir b. Ahmad b. Haiyin
at-Tamimi (al-Isma‘ili al-Maghribi).

1 The referonces to the fifth and sixth volumes of the ‘Uyiin, are to
modern copies dated 1351/1932, and consisting of 401 and 320 folios
respectively. The complete work is in seven volumes of about three
to four hundred folios each and deals with the general history of
Ismailism. It is fully and accurately preserved.

2 Trans., de Slane. Vol. iii, 565, et sqq.

3 Kitabw’l-Wulat of al-Kindj, ed. R. Guest (G.M.S., xix), 586-587.
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Pedigree. The following is the genealogical tree of the
Nu‘man family of jurists!:

Haiyiin
|

Ahmad

Mansir
l

Abii ‘Abdi’l-lah Muhammad

|
AT HANIFA AN-Nu‘MAN (d. 363/974)

l I
Ab@’l-Husain ‘Al Abi ‘Abdi’l-lah Muhammad

(d. 374/984) (d. 389/999)
I
Abii ‘Abdi’l-1ah al-Husain Abi’l-Qasim ‘Abdu’l-‘Aziz
{beheaded 395/1005) (killed 401/1011)

Abi Muhammad al-Qasim
(finally deposed 441/1049)

Birth. The exact date of Nu‘man’s birth is not known.?

Death. Old Cairo, Friday, 29 Jumada ii, 363/27 March,
974 (or according to some the following day).?

Madhhab. The Qadi appears to have been derived from
a Maliki stock from Qairawan, adopting the Isma‘ili faith
early in life.

Life. As all the extant works of Qadi an-Nu‘mén have
not yet been studied fully by me, it is not possible to
give many details regarding his life. He began by entering the
service of Mahdi, and continued to serve the first four Caliphs,
viz. Mahdi, Qa’im, Mansir, and Mu‘izz. His rank and position

1 Gottheil, JAOS, 27, 238.

2 Massignon (‘4jabnama, 332, No. 16) states that Nu‘mén was born
in 259 and died in 363 at the age of 104. In this he seems to have
followed Gottheil (JAOS, 27, 227). But this opinion is based on
insufficient evidence.

8 ‘Uyan, vi. folio 177 ; Ibn Khallikdn, and other sources.
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went on increasing in the reign of each Caliph-Imam, and he
reached the zenith in the time of the Fourth Caliph, Mu‘izz.
Officially he does not seem to have been appointed
Qadi’l-Qudat, but his opinion carried great weight and was, in
most instances, the deciding factor. In the Da‘wat he is
generally held to have attained the rank of hujjat.

Character. Qadi an-Nu‘mdn was a man of great talent,
learning and accomplishments : learned as a scholar, prolific
as an author, upright as a judge. Not many external facts
of his life are known. Possibly he was a recluse immersed in
juristic studies and engaged in the composition of his numerous
works. He was the founder, and is rightly regarded as the
greatest exponent, of Isma‘ili jurisprudence. According to
the Ismi‘ili tradition he wrote nothing without consulting the
Imams who were his contemporaries, and his great work,
Da‘@’imu’l-1slam, is regarded as almost the joint work of Imam
Mu‘izz and Q&di an-Nu‘midn, and therefore of the highest
authority. It was the official corpus juris after the time of
Mu‘izz, as a despatch of Hakim to the da‘t of the Yemen clearly
shows. Hence Nu‘man is one of the most illustrious of Ismaili
authors.

Works.
Preserved (by Western Isma‘ilis) .. 18
Partially preserved .. .. 4
Totally lost .. .. o022

TOTAL 44

Of these 42 are mentioned in the ‘Uyun, vi and 2 (Nos. 14
and 44) in the Fihristw’'l-Majdi‘, an Isma‘ili bibliography.
Ibn Khallikan only mentions 6 (Nos. 3, 5, 6, 8, 18, and 37
of his works, and in most instances the names given by him
are incorrect. The works partially preserved are Nos. 4, 17,
21, and 22. It is most unfortunate for Ismailism and Ismailitic
studies that more than half of his works have been lost during the
last five centuries, since the days of Saiyidna Idris b. Hasan.
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Of the Q&adi’s works, only 5 are known to be preserved in
European libraries; the rest are quite unknown. An in-
complete copy of the Sharku’l-Akhbdar (No. 33) exists in the
Staatsbibliothek, Berlin. Parts 13 and 14 of this work, and
three others, viz. Da‘@imw’l-Islam, I (No. 9), Asdsu’t-Ta’wil
(No. 21), and al-Majalis wa’l- Musdyarat (No. 40) have recently
been acquired by the School of Oriental Studies, London.!

CraAssiFIED List

* Works marked with an asterisk are of great importance.
P=Preserved.

PP =Partially preserved.

L=Totally lost.

A. Figh (Canon Law)
*]. @l SUS—Kitabw'l-Idah (L).
b yaidae—Mukhtasarw’l-Idah (L).
Jas ) GAS—Kitabu'l-Tkhbar (P).
*4. gyaipll—al-Yanbi* (PP).
Slaisd|—al-Igtisar (P).
Jlj.iii | 5 BesYil—al-Tttifaq wa’l-Iftirdg (L).
_yalisll—al-Mugtasir (L).

dasiial] ¥ouaill—al-Qasidatuw’l- Muntakhaba (P).

© £ N o @

() p¥eo—Da‘@imul-Islam (P).

10. 33 ,aid«—Mukhtasarw’l- Athar (P).

1. dy, 2 liS—Kitib Yaum wa Laila (P).
12, §lshi) LUS—Kitabu’t-Tahdra (P).

13. i’;l.a.ﬂ &y04— Kaifiyatw’s-Salat (L).

14. u;,il;;ul cleie—Minhajul-Faraid (P).

1 (1933) BSOS, vii. 33-39.
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16.

17.

18.
19.
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Munazara (Controversy)

usil&” wske ol &  y-aall &Jlw,)|—ar-Risalatu’l-
Misriya fi'r-Radd ‘ald’sh-Shafic (L).

soloadl 0,8 o deald e o] an AS—Kitab fihi'r-
Radd ‘ala Ahkmad b. Shuraih al-Baghdadi (L).

ini e ol ol wld ZJL;Jl—ar-Risdla
Dhditw’l- Bayan fi’r-Radd ‘ald ibn Qutaiba (PP).

—»ldell Jyol WA —Ikhtilaf Usali’l-Madhdhib (P).

o(? \__s.dill) sl e ol 8 (7) sl é.ol.:__

Damighw’l-Miajiz (?) fi'r-Radd ‘ald’l-‘Itky (Fataki ?)
(L).

Ta’wil (Allegorical Interpretation of the Qur’an, etc.)

Ja, R ) R e 643—-Nahju’s-Sabil ild
Ma‘rifats ‘ilmi’t-Ta’wil (L).

Sl utul—Asdsws-Ta’wil (PP).

pleall Jyi—Tawilwd-Da‘@’im (PP).

Haqa’iq (Esoteric Philosophy)

&ymall O y>a—Hudadwl-Ma'rifa (L).

Eoleo)) 3 Jaajﬂ, LUiS—Kitabu’t-Tawhid wa’l-Imamat (P).
otis] wstl] SUS—Kiab Ithbatu’l-Haqd'ig (L).
doledl S SUS—Kitab fv'l-Imamat (L).

¢Aga’id (Dogmatics)

§ il ¥ou-aill—al-Qagidatu’l-Mukhtira (P).

a3y, AUl oWS—Kitabuw't-Ta'dqub wa’l-Intigad
(L).

stes)) us—Kitabw'd-Du‘a’ (L).

kag)) NiS—Kitabwl- Himma (P).
- -

S, A GUs—Kitabwl-Huld wa’th-Thiyab (L).

by il o\S—Kitabu’sh-Shuriat (L).
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F. Akhbar and Sira (Tradition and Biography)
2 .
*83. LA £ i Sharkwl-Akhbar (P).
34. ufi.fl ws|d—Dhdtw’l-Minan, an urjiza (L).

35. =)l wld —Dhdtwl-Mikan, an urjiza (L).

G. Ta’rikh (History)
36. rILLm ws™? —Slio—Mandqib Bani Hashim (P).
*37. Speall LKl—Iftitah’d-Da‘wat (P).

H. Wa‘z (Sermons)

3. el law—DMa‘alimwl- Mahdi (L).

39. phesall knS o0 pae eloll sdall I} Els)l—
ar-Risila  d’l-Murshid ad-Datc bi Misr fi
Tarbryate’l-Muw'minin (L).

*40. uf;gwif y sl <S—Kitab al-Majalis
wa’l- Musayarat (P).

I. Miscellaneous
41, Q;/,H Jg,ﬁ—Ta’wilu’r-Ru’ud (P).
42, &iﬁl wldlio—Manamatu’l-A’imma (L).
43. Al y @, GS—Kitabw't-Tagqri® wa’t-Ta'nif (L).
44, Zoni)) fe.’»tﬁm——Mafdtiku’n-Ni‘ma (P).
J. Apocrypha (Works sometimes erroneously attri-
buted to Qadi an-Nu‘man.)
§)) rKa.fﬂ rg_,ii]—-Taqwimu’l-Akkaim.
(2) ‘_‘L...Ul P i.sl/Jl—ar-Rdhat wa’t-Tasalli.
(3) K.ifll %—Simtu’l-A’imma.

II. THE SOURCES OF THE TEXT

The text of the Kitabu’l-Wagayd from the second volume
of Da‘@imw’l-Islam is based on four manuscripts designated



CORRIGENDUM
p. 15, lines 4-5.

For and D is in a Sulaiméani collection
read and C is in a Sulaimani collection
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A, B, C, and D, and one printed source, Mustadrakw’l-Wasa’il,
a well-known Ithna ‘Ashari corpus of traditions. None of the
MSS. is ancient. Portions of C seem to be the oldest; D is
dated 1126/1714. A4, B, and D are in my possession, and D is in
a Sulaimani collection.

(1) MS. 4 (Dated 1312/1895.)

Da‘@’imuw’l-Islém, Volume 1I, 288 folios; 17 lines.
Outside: 6 by 9 by 14 inches. Lines: 3% by 6 inches. Clear
Indian Naskh. Not vocalized. Thin English hand-made paper,
bound 4n native maroon leather. The book is full of marginal
notes and corrections. Each riwdya begins in red ink, and the
chapter headings are invariably in red ink. The first 31
pages are numbered, thereafter neither the folios nor the pages are
indicated.

Begins :
Tplall _o8y3 131 1yial sl (si6) Lasly Ja 5 50 Al JU
o ARy 3 ) el 3 5 D53 ) lyanls Eramll gy e
. AT gyl il Tols ) 1,830, Al i
The volume ends with :
o° wt&!l (]:‘.” s’ rllwl” rfh:a s o \_SSC\” KVEV) r:
Bl o 0Ty aihe I pd i) Bmd e IPIE B Jlpd
(8 Shawwal, 1312=>5 April, 1895). ¢,.duJl , §,lall Jl)

The book is copied by at least two hands, one of which is
unknown. Colophon :

o Al LS, foabd] QUS4 ye0dll QS E,u” s
Rollnl) _gopw o2 bl Lo 4D _gelo spe 3 by QUK an
(1311/1894). ¢2IF 11| Ein 5 &aiS _jilomgll _e Sumie

1 62, 9-10.
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Chap. 26. &yl LS folio 260.
» 27 &hill) S ., 263
o 280 Gladall ) Readl] GUS » 265
’ 29- \:—"JW, uﬁf T 270.
s B30 epeadl QLS »  275.
, 8l #adl ool LU folios 279-288.

(2) MS, B (Dated 1325/1907.)

370 folios. Outside: 8} by 11} by 1} inches. Lines: on
p. 1, 12 lines ; p. 2, 16 lines ; pp. 3-17, 17 lines; pp. 18-end, 12
lines to the page. Inside: 4 by 7 inches. Modern, ugly Naskh,
unformed. Thin European paper of poor quality. Bound in
full native brown calf. Slightly worm-eaten. Not vocalized.
Many diacritical points missing.

Begins as 4, but there is no title ; and in its stead a blank
space of about 2 inches is left. The margins are wide, and
on the first page, in the margin, there are a few lines of the
Kitabw’l- Yanbii‘, 15 lines in red ink and 12 in black. This note
begins :
el o] 4 o Bl e 5 Bailed 5o 5 ¢ o il LS

CE I K6 Y sl adl] Ll by a3 b J6 ¢ g pmatt IS
Then we havejﬁg Yo, 8_7‘""}” o jr T Le &b and after a
few lines the scribe stops.

Each riwdya is not marked in red ink as is usual in the
MSS. of the Da‘d@im, but there always is an indication in the

margin by the words .. The chapter headings are invariablg

(O}
in red ink.
Ends :

Kol Wb, Wyl JUus) g WBad) e (&) B8

V

il A samy Wl Elall S ale ol Jal e
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gl g T g 9 eyl Ly Bole 5 Wlydldl 5 Tl ) 08
late e Ll wlylo Eyyail] §mall oo PP Kiw (si0) L4 olen
(1 Jumadé ii, 1325=12 July, 1907). ¢ s.allil skl &l e ,
Colophon :
A= e e En).; rm)f\.{l 3 B ol JEal aais
Cines 5 el baps Jme ol B o]

(3) MS. C (Undated. In part circa 300 years old.)

223 folios. Outside: 6 by 9 by 1} inches. 17 to 19 lines.
Well-formed Arabian and Indian Naskh. Partially vocalized
and fully punctuated by inverted commas in red ink. Paper of
local manufacture. Badly worm-eaten. Numerous marginal
corrections. Full brown leather. A very accurate copy of
the text.

This MS. consists of three different parts.

i. The most modern. Folio 1 (one page). (Indfan
Naskh.)
ii. Intermediate. Ff.2-4; 22-25; 169-187 ; and 190-
223. (Indian Naskh.)
iii. The oldest. Ff.5-21; 23-24; 26-168 ; and 188-189.
(Arabian Naskh.)

A fine Yemenite Sulaimani MS. The oldest portion, in
which the Kitabw’'l-Wasdyd is contained, is the best MS. available
to me. It seems to be about 300 years old. Neither the name
of the scribe, nor the date is mentioned. The MS. has been
ncpaired at least three times.

Begins and ends as usual.

1 This word is illegible.
2 Sic. Should be (J I ‘.),:Jl .
8 Sic. Not Hamdani,
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(4) MS. D (Dated 1126/1714.)

293 folios. Outside: 7 by 10 by 2 inches. Line 4 inches.
The lines to the page differ ; folios 1-3 are modern and contain
about 17 lines ; folios 4-11, 19 lines ; folios 12 onwards, 16 to 18
lines.

Legible Indian Naskh. Partially vocalized. The paper is
damaged by water and is in a very bad condition. Badly
worm-eaten, repaired carefully recently, and bound in full
blue buckram. Wide margins, full of corrections and scholia.
Originally not a very accurate MS., its value lies in the numerous
corrections which have been made by successive readers.

Begins as usual. Ends:

rl}sdl, Jisl s r.llwl” (J’(no s (3 [f. 293 e, 1. 13]
‘x)]... dgame ¥, xﬁé &l Y (sic) _djl Se=l, fK;Nl. Llad],
wske

P) dnla.m.” Qe (,gic) L‘JJ', Sesio (5A§w (sic) A.bls Al Ql.o )

cedaw luli [£. 203 ] S rh)’l rjtco UG sal] € b)) &)
prngell 08l ol ke oo o Lo Sarenl oslyey
8 A Jbl leyll o litlle , Gaele wdy (g (2) sl
ke B3 Capdll sl e ol Gilala Lai aeeee. yal) Gy
Ul &)y same gy sy el Cal& LS r.;,.dl Sae
RPRUISTS I I U ¥4} [ RVPRESNTL S DRV BN E S VE 1} AR
Cpalll a5 Jpall iy JaSyll pas Al Ggwn 5 gy Wdad 3
oy glisme sl Causd Ralud e g5 o3 i
W P NP P R NP LR PP L

CLEPY R o)) (sic) Slaa (sic) E’.,:1: W e uﬂot... F-g;ﬁ fi,ﬂu
(16 Jumada i, 1126=3]1 May, 1714).
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(5) Mustadrakw’l-Wasa’il.

Mustadrakw’l-Wasa’il wa Mustanbatu’l-Masa’il. By Mirza
Husain b. Muhammad at-Taqi an-Niri at-Tabarsi. Three
volumes, lith. in Tehran. Vol. i, 1318/1900 ; Vol. ii, 1319/1901 ;
Vol. iii, 1821/1903. Pages 602, 646, and 878 respectively.

This is a well-known Shi‘ite collection of traditions and
supplements the Wasa’ilu’sh-Shi‘a (3 vols., Tehran, 1323/1905.
Repeatedly printed in Persia), by Muhammad b. Hasan al-Hurr
al-‘Amili, which is a collection, according to subjects, of all
the traditions to be found in the canonical ‘ Four Books’.!
The author of the Mustadrak states that he desired to collect all
the traditions which the author of the Was@’il had omitted.
See his introduction and iii. 289. The author, according to his
own note (iii. 877), was born on 18 Shawwal, 1254=5 January,
1839. The first book in volume i, K stabu’t-Tahdra, was finished
in 1296/1879 ; from the last lines of the third volume it appears
that the book was finished in 1319/1901. The date of the
death of the author does not appear, the book seems to have been
published in his lifetime.?

The author of the Mustadrak cites the Da‘@’vm fully and
accurately, not in the sequence in which the traditions are to
be found in the Da‘@im, but according to his own division of
the subject. The three volumes of the Mustadrak comprise the
usual subjects and are divided into various kit@dbs. These kitabs
are again divided into bdbs, and in these babs the traditions are
numbered, and the authority for each tradition is given by
mentioning the name of the book in every case. Kitabu'l-
Wasayd is to be found in the second volume, pages 517-529.
Total of babs, 1363 ; and traditions, 4830.%

1 The ‘ Four Books ’ are mentioned by Strothmann in his article on
the Ski‘a, EI, iv. 354.

2 An account of the Mustadrak has been given by me in discussing
Mut‘a in Isma‘ili Law (1932) JBBRAS, 85.

8 Mus. iii. Contents, p. 25.
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The third volume from ‘page 290 to the end, contains 12
appendixes (fawd’id), the first dealing with the books cited, the
second with the authors of these books ; then follow accounts
of the four books, and their authors and so on. The second
appendix contains a long and valuable discussion of Qadi an-
Nu‘man’s life and work (iii. 313).

Thus the Mustadrak is of great value for the establishment
of the text of the Da‘@’im.

None of the MSS. at my disposal is ancient and therefore
no finalfty can be claimed for the purity of the text of any of
them. A, B, C, and D merely indicate the sequence of time
in which I came to have the opportunity to examine them.
First, I obtained 4 after long delay and vexation, and began
copying out the text from it. The folios marked in the text of
the Kitabw'l-Wasdya printed below are according to the number-
ing in A. A is a fairly good MS., but contains many copyist’s
slips and omissions. After a longish interval I got B, but on
collation I found that this was a distinctly worse MS., and, except
occagionally, threw very little light on real difficulties. The
copyist of B obviously cares little for such trifles as grammar.
The MS. which above all others was most helpful was C. The
original parts, although badly worm-eaten, are the most ancient
of all the MSS. at my disposal. It is written by a scholar and
carefully corrected ; it is fully punctuated and partially vocalized.
An inverted comma in red ink marks the end of a sentence, and
for many a difficult or doubtful passage, the vocalization lightens
the editor’s task. I am only sorry I could not obtain the MS.
from the beginning in order to base the text principally on it.
Still in almost all cases of real difficulty I have preferred the
readings in C. D came to my hands very late, and collating i
with the text already prepared, I found a few interesting
marginal glosses and occasional useful readings. The MS. on
the whole is inaccurate; but on account of its comparative
age and numerous corrections, it possesses a certain value.

The text of the Kitdbu’l-Wasdya preserved in the four MSS.
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is on the whole remarkably uniform. The book seems to have
been preserved with singular care for the last three hundred years
or so in India, and there are no material variations in the text.
All the four MSS. except C, are of Indian origin, and it is almost
certain that they represent an original that came to India
fairly early. The earliest MS. of the second volume of the
Da‘@’imw’l-Islam that I have seen is dated about the middle of
the 9th century aA.H. (middle of the 15th century A.p.). Unfor-
tunately it has been impossible to collate the text given below
with it, but I have read some passages from the Kitabu'l,Wasaya
in it and found that the text does not differ materially.

The Mustadrak, in which riwdyas from the Da‘d@’im are
often cited, also gives almost word for word the same version.
I have been unable to trace some rwdyas in it, for instance,
the wasiyas in Part A below ; but wherever there is a citation,
it is abundantly clear that the original before the author was
almost exactly the same that we possess. This fact is interesting,
for it shows that for at least some 300 years, both in India and
in Persia, and also in the Yemen, if C' is accepted as a Yemenite
MS., the traditional text of the work is the same. This text
of the Kitabu'l-Wasaya is now before us, and it represents the
current tradition in which it is handed down by students and
teachers for purposes of religious instruction. It is seldom
referred to in the law courts. How far it differs from what
Qadi an-Nu‘mén wrote in the early part of the fourth century
of the Hijra, some six centuries before the earliest MS. examined
by me, it is impossible to say at present.

Very few tatalogues are available to me in Bombay, but
from the investigations made by me and from the kind answers
of some European scholars, such as my teacher Professor
Nicholson of Cambridge, it seems that there is no known copy
of the Da‘d’im in any European library.! If any scholar could

1 A copy of the first volume has recently been acquired by the
School of Oriental Studies, London. (1933) BSOS, vii. 33-39.
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kindly enlighten me on this subject I shall be very grateful.
I feel certain, however, that in the Yemen, the stronghold of
the Western Isma‘ilis, some very ancient MSS. must exist.
Similarly, it seems not improbable that in Egypt and Syria
some MSS. may exist unknown to the generality of scholars.
But at any rate in India, the Western Isma‘ilis preserve the
text with singular accuracy, venerate it greatly, study it as-
siduously, and hide it zealously from the profane gaze of those
who are outside the pale of the Holy Da‘wat. Why the book is
kept s® secret, one does not know, for it does not contain, to
the uninitiated and the unillumined eye at any rate, the principles
of Haqad’ig,' the esoteric Neo-Platonic philosophy developed by
the Western Isma‘ilis, and which is their special pride and
distinction.2

As regards the text, an attempt has been made to give all
the variant readings in the MSS. and the Mustadrak, however
useless or unimportant they may seem. Even copyists’ errors
are generally recorded. This has been done with the set purpose
of (.iemonstrating how little the five sources differ among them-
selves. To this rule there is only one exception. Variations in
pious phrases are not recorded ; usually those in 4 are kept : and
where it omits them, I have joyfully refrained from adding any
surplusage. The text is partially vocalized, and an honest
attempt has been made to give the i‘r@b in all cases where there
is the slightest possibility of doubt or difficulty ; so that at least
one reasonable reading is presented to the reader. I have not

1 This word has often been misunderstood as the name of a particular
book : in reality it is the name of a science, or rather a system of Neo-
Platonic esoteric philosophy; Arnold, for instance, in EI, i. 739 (s.3
‘ Bohoras ’) speaks of al-Haqa’iq as a book, and also of ‘ D@im al-Islam’.

2 Few European scholars have been able to study this science in
detail. Apart from such articles in EI, as Bitinlya, Ismé‘iliya,
Ikhwanu’g-8afa’, Karmatiya, etc.; see Ivanow, Ismailitica (Calcutta,
1922), and his recent paper on ‘An Ismailitic work by Nasiru’d-din
Tisi’, JRAS for July, 1931, 527-564; but above all, his recent Guide
to Ismaili Literature (R.A.S., London, 1933).
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however been very consistent in the vocalization. Occasionally,
in addition to keeping in view the principle just mentioned,
I have also inserted the short vowels wherever any of the MSS.—
and particularly C and D—have inserted them.

In translating the Arabic into English, I have attempted,
albeit despairingly, to follow the method and principles of
my revered teacher and friend, Professor R. A. Nicholson of
Cambridge, whose rendering of the Mathnawi of Jalalu’d-din
Rimi is a monument of learning and insight, and shows how
accuracy can be combined with a sense of style. The difficulty
of the task has not been underestimated ; and no effort has been
spared for achieving the dual object of faithfulness to the Arabic
original and simplicity of diction in the English version.

III. SUMMARY OF THE LAW OF WILLS

The Kitabuw'l-Wasdyd consists of two parts : the first part,
dealing with the injunction to make wills, contains religious
and theological matter. It is the second part, §§10—44, dealing
with valid and invalid wills, to which we must direct our attention
in order to discover the law of wills and bequests according to
the legal system of the Western Isma‘ilis. Although it contains
five times as many riwdyas, this part is only about one-half the
length of the first. We must now briefly state the legal pro-
positions to be found in the Book of Wills.

In reading what follows, two facts must be carefully borne
in mind. Firstly, the Da‘@’im, despite the fact that it is the
first authority in legal questions among Western Isma‘ilis, is
not exhaustive of the rules of figh : other works, legal as well
as religious, some of which have been mentioned earlier (p. 2),
supplement it in many details. Secondly, the summary given
below is not a complete statement of all the legal propositions
that are contained in, and which may be deduced from, the
text of Kitabu'l-Wasdya ; it professes to be no more than a
résumé or summary for general purposes.
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Introductory. The Qur’dn lays down: It is prescribed for
you that when one of you is face to face with death, if he leave
any goods, the legacy is to his parents, and to his kinsmen, in reason ;
and that, as far as possible, wills must be made in the presence
of witnesses.! The making of wills is strongly recommended
(8§ 2—4), but it is not compulsory : a man who dies without making
a wagiya (will) is declared by the Prophet to be wanting in
his consideration for others, and in his wisdom (§5), but
apparently he is free from sin. The testaments of the Prophet
(§§ 5 an®l 7) and of ‘Ali I (§9) are cited as examples to be followed,
and contain religious and moral injunctions in addition to
dispositions of property. The wasiya of ‘Ali T in §9 is most
interesting from the purely Ismailitic point of view.

1. Form of Wasiya. A wagsiya (will) need not be in writing
and witnesses are not absolutely necessary. The Prophet’s
wasiye in §5 was oral, and there was no formal attestation.
And ‘Ali’s will in §9 was first made orally and then, to avoid
misunderstanding with regard to its contents, reduced to writing.
Evgn words are not absolutely essential : a person who has lost
the power of speech may bequeath by means of gestures (§§ 35,
36).

2. Extent of Testamentary Capacity. A man cannot bequeath
more than a third of his property (§§ 11, 14), without the consent
of his heirs (§13) ; and such consent may be given either in the
lifetime of the testator? or afterwards. A woman, it is distinctly
laid down, has the same right of bequest as a man (§11a). And
it is better, more commendable, not to bequeath to the full
extent of the one-third (§§ 11-13) ; thus leaving more property
for the legal heirs. Legacies to non-Muslims are permissible,
provided they arc lawful in all other respects (§27). It is stat&d

1 The first verse cited in §1 (2, 176), has been the cause of numerous
controversies among commentators and doctors of the law, and its
meaning is very obscure. See for instance §§ 19-21 and footnotes to them.
The second verse is 5, 105.

2 See below, 3. Bequests to Heirs.
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that legacies for manumitting slaves (§15) and for enabling
pilgrimages to be performed (§16) must be given preference
over the other legacies. Such legacies are highly commendable
(§29). A man may revoke or alter his will at any time (§ 26).
Where a man commits an act with the intention of causing his
own death, and thereafter dies, a will made by him after the
commission of the said act, is not valid in law (§ 39).

3. Bequests to Heirs. Bequests to heirs do not take
effect, except with the consent of all the other heirs (§§19-21).!
Such consent may be obtained in the lifetime of the té&stator,
and once it is given, it cannot be revoked after his death. For
instance, where a man bequeaths to a greater extent than
allowed by law—that is, more than a third of his estate and/or
to his heirs—and the heirs agree to this course in the testator’s
lifetime, they are not entitled, after his death, to reopen the
question and go back upon the arrangement (§34).2 A gift to
an heir made in Mardw’l-maut? is declared to be invalid (§ 21).

4. Absent Heirs. Where a testator dies leaving heirs who
are absent, the executor shall refer the matter to the g¢@i7,
and the gd@di must protect the shares of the absent heirs by
the appointment of agents (or receivers). The executor
cannot retain possession of the property of the heirs without the
order of the qadz (§ 44).

5. Mardu’l-maut (Death-illness). Marduw’l-maut is men-
tioned only twice, and that too, incidentally. It is stated, firstly,
that a donor cannot, during death-illness, make a gift (hiba
or ‘afiya) to an heir (§ 21). But it is to be observed that nothing
is mentioned about gifts in Mardu’l-maut made to persons other

1 In this respect the Western Isma‘ilis agree with the Sunnites and
the Zaidis, and differ from the Ithna ‘Asharis. See footnotes to §§ 19-21.

2 This is in accord, curiously enough, not with Sunnite, but with
Ithna ‘Ashari Law. Wilson, Anglo-Mdn. Law, 6th ed., §§270 and 476 ;
Fitzgerald, Mdn. Law, 168-169.

3 The Marz-ul-maut of Indian Law.
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than heirs. Secondly, it is laid down, that debts acknowledged
in death-illness must be paid in full (see Debts, below).

6. Debts. Debts must be paid out of the deceased’s
property before legacies (§ 23) ; and a man during death-illness
may acknowledge his indebtedness to any person, and if this is
a bona file admission, the debt must be paid fully (§22).
Unpaid dower is considered a debt; and ranking with other
debts, it abates rateably if the assets are not sufficient to pay
off all the debts (§ 24).

7. v Legatees. In order to complete the bequest, a legatee
must accept the legacy ; and a legatee has the option to refuse
a legacy (§30). If the legatee dies before the testator, the
legacy is void, and reverts to the estate of the testator. If
however the legatee dies after the testator, and after having
accepted the legacy, the legacy goes to his own heirs. But if,
on the other hand, the legatee dies without having accepted
the legacy, here also the legacy reverts to the estate of the
testator and shall be divided among his heirs according to the
rules of Inheritance and Succession (§ 25).

8. Executors (awsiyd’, sing. wagi). Executors must
strictly follow the wishes of the testator : they must not, for
instance, utilize the money bequeathed for the manumission of
slaves where the performance of pilgrimage is what the testator
desired (§ 28). Where a testator dies indebted, the executor is
not entitled in administering the estate, to take possession of
the moneys due to the creditors of the deceased, without their
express consent (§38). Nothing save dishonesty, loss of
reason, apostasy, ‘ prodigality >? and ‘ abandoning the sunna ?
can deprive an executor of his executorship (§ 41). And ¢ the
Sultan is the executor of him who has no executor, and ths
guardian of him who has no guardian’ (§ 41). In other words,
in cases where the right of appointing a wasi has not been

1 This * prodigality * is a difficult term to explain. In view of the
context, it seems that this quality refers to the actions of the was? with
regard to his own property.
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exercised by a deceased person, the state must guard the
interests of his creditors, legatees and heirs,

An executor is not entitled to carry on trade with the
property of the testator’s infant children, unless expressly
authorized to do so (§ 42). If an executor carries on trade with-
out such express authorization and loss occurs, the executor
has to bear it ; if, on the other hand, profit accrues, the minor
children are entitled to it. Where however the testator expressly
allows the executor to share profits, the executor is entitled
to his share of the profits (§§42, 43). ¢

9. Slaves. The manumission of slaves is commendable
(§ 29). Slaves are not entitled to legacies (§ 33), except under
certain specified circumstances (§§ 31, 37). Slaves may be
manumitted by instalments (§ 32).

"10. Inheritance and Maintenance. Where a man sends
maintenance moneys to his family and thereafter dies, the
residue, left over after paying for such maintenance till the day
of his death, is available for payment of legacies, and for
distribution amongst his heirs (§ 40).

11. Rule of Construction. The term juz’, in law, means ‘the
tenth part, and the term sahm, the sixth part of the testator’s
property (§§ 17-18).?

1 This is a curious example of the construction put by lawyers, on
words which in themselves have an indefinite meaning, namely ¢ part’
or ‘portion’.
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16 B and Mus. $,da)l JH K&S5 0 ¥,de I LS.
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7 B omits &J. 8 ¢ &aa. 9 B, ¢ &S,
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1B, 0 e by 03 95 Mus. Uy odo.
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.
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9 0 WO,
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the MS. and made numerous corrections and suggestions, and explained
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text, such as 1t is, is due largely to their learning and exertions ; the
responsibility for the errors and imperfections is entirely mine.
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KITABU’L-WASAYA
The Book of Wills

(A) CONCERNING THE INJUNCTION TO MARKE WILLS AND
WHAT MAY BE BEQUEATHED

§1. [f. 174 bg] Says God, exalted is He, It is prescribed
for you®that when one of you is face to face with death, if he leave
(any) goods, the legacy is to his parents, and to his kinsmen in
reason. A duty this upon all that fear.! And He says, mighty
and great is He, O ye who believe ! let there be a testimony between
you when any one of you is on the point of death—at the time he
makes his will—two equitable persons from amongst you ; or two
others from some other folk.?

§2. And it is related to us® from Ja‘far b. Muhammad,
on whom be peace, from his father, from his ancestors, from
‘Ali, that the Prophet, the blessings of God be upon him and his
progeny, said : ‘ It does not befit a Muslim to pass two nights
without having a written testament under his head.’

§3. And (it is related) from Aba Ja‘far Muhammad (al-
Baqir) b. ‘Ali that he said : ‘ Bequest is incumbent on every
Muslim.’

§4. And from Ja‘far b. Muhammad, on whom be peace,
who was told : ¢ When your slave A‘yan (b. Sansan)* was about

12, 176. This passage is not free from difficulty. Seco the com-
mentaries. As regards Qur'dnic passages, I have generally adopted
Palmer’s renderings.

25, 105.

3 Usually vocalized ruwind, but some shaikhs profer to read rawaynd,

woe relate ’ referring to Mu‘izz and Nu‘man.

¢ According to the Muntaha’l-Maqal. p. 60, this A‘yan was a Greek
slave. He was bought by a man of the Bani Shaiban who educated, and
ultimately adopted and freed him. A‘yan was a hdfiz and a learned
man.

§§1-4
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[175 a] to die, the pangs of death were very painful to him.
Then he improved so that we thought he had recovered. Yet
later on he died.” He (Ja'far) said : ‘ This is the restfulness
which precedes death. For verily, not a single person dies but
God returns to him his reason, and his powers of hearing and
sight ; and He causes him to remember the number of his
belongings which are either disposed of or inherited, in order to
enable him to make his testament.’

§5. And from the Prophet, on whom be peace, who
said : ‘ He who does not make his will in the proper snanner
at the time of his death, will be considered to be faulty in respect
of his consideration! (for others) and his wisdom.” They said :
* O Prophet, and how should a dying man make his testament %’
He said : * When death draws nigh to him and people forgather,
he should say. “ O my God, Creator of the Heavens and the Earth,
Knower of that which is concealed and that which is manifest ;
the Compassionate, the Merciful ! Verily I have sworn allegiance
to Thee in this world ; verily I bear witness that there is no
deity other than Thee—unique art Thou and there is no associate
with Thee—and that Muhammad is Thy slave and Messenger.
And (I bear witness) that the Garden (Paradise), and the Fire
(Hell), and the Return (Resurrection), and the Reckoning, and
Predestination and the Balance are all true. And that religion
is as Thou hast described ; and Islam as Thou hast laid down ;
and the Word, as Thou hast uttered ; and the Qur’a@n, as Thou
hast revealed. And that Thou art the Lord, real and manifest.
May God requite Muhammad on our behalf with the best of
requitals, and ‘may Hc greet him with greetings of peace.
0 my God, my Refuge 2 in times of anxiety, and my Companion
in® times of distress, and my Guardian in times of ease; my
Lord and the Lord of my ancestors, do not entrust me to myself
even for the twinkling of an eye, for if Thou dost so [175 b],

1 This muruwwa can only be for those who benefit by the terms of
the testament.
2 Lit, ‘ provision ’.
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I shall draw nigh to Evil and recede from Goodness. And be
friendly to me in the loneliness of my grave, and consider me
as one within Thy covenant on the day I meet Thee.”” Then
he may bequeath according to his need.” This then is the
covenant of the dying. And bequest is incumbent on every
Muslim.

§6. And ‘Ali said : ‘ The Prophet taught me this testament,
saying that Gabriel had taught it to him.’

§7. And from ‘Ali who said: ‘He who feels that the
time o; his death has come, should renew his covenant and
his testament.” He was asked, ‘ And how should a testament
be made, O Prince of Believers 2’ He said: ‘ (You should
begin by) saying: ‘“In the name of God, the Merciful, the
Compassionate. This is a testimony from God,! to which fact
X, the son of Y, bears witness. God bears witness that there is
no deity other than Him, and so do the angels and the possessors
of knowledge. The Maintainer of justice, there is no deity other
than Him, the Mighty, the Wise.2 O my Lord, he who comes
from Thee, and is going towards Thee, and who is within Thy
posdession and power, for him Thy hands are far-reaching.
Thou providest as Thou wishest, and Thou art the Gentle and
the Knowing One.

“¢“In the name of God, the Merciful, the Compassionate.
This is the testament of X, the son of Y. He bears witness
that there is no deity other than Him, unique is He and without
associate ; and that Muhammad is His slave and Messenger.

0 ]
1 Reading ¥sled (85.)2), referring to the Qur'anic verse which follows

It is also possible to read 5;143, (,vae) ‘I bring a testimony from God "
2 3, 16. The commentators are not agreed as to the construction ot
g@iman bi’l-gist. I have therefore given my own rendering, adopting
tho construction of Baidiwi, Muhammad Ali and Pickthall, and dissent-
ing from Rodwell and Palmer. Palmer renders it as follows :
¢ God bears witness that thero is no god but He, and the angels,
and those posscssed of knowledge standing up for justice. There is no
God but He, the mighty, the wise.’

§§6-7
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He (God) sent him to teach righteousness and the true faith,
and fo warn him who is living ; but the sentence is due against
the unbelievers. O my Lord, I call Thee to bear witness,—and
Thou art sufficient as a witness—and those who carry Thy
throne, and those who reside in Thy heavens and in Thy earth,
and those whom Thou hast sown, and created out of nothing,
and re-shaped, and caused to flow,—that Thou art Allah, there
is no deity other than Thou, unique art Thou and without
associate, [176 @] and that Muhammad is Thy slave and
Messenger ; and that the Hour2 is doubtless to come ; and that
God will resurrect those who are in the graves ; and the *Garden
and the Fire are realities. I utter these words of mine with
him who utters them with me, and I utter them instead of
him who denies. There is neither power nor strength save
in God, the Exalted, the Mighty. O my God, write my testimony
with the testimony of him who bears witness to what I have
borne witness ; and as for him who refuses,—write my testimony
in the place of his ; and allow me to enter Thy covenant with it
—a covenant which thou wilt fulfil with me on the day I meet
Thee alone. Verily Thou shouldst not break Thy promise.” 3
Then he should lay himself down in the direction of the Qibla
saying, ‘“ (I am) a follower of the religion of the Prophet, being
a righteous man and a Muslim and I am not one of the poly-
theists . And then he should make his testament as the
Prophet commanded.’

§8. And from Ja‘far b. Muhammad, he said that the
testament of the Prophet to ‘Ali contained the following :
<0 ‘Ali, I commend to you certain virtues for your own sake,
which you must always remember.’ Then he (the Prophet)
said: ‘O my God, help him. Firstly, truth,—never utter a
falsehood from your mouth. Secondly, piety,—mnever venture
upon dishonesty. Thirdly, Fear of God,—(fear Him) as if He

136, 70
2 Of reckoning and resurrection.
3 Or ‘do not postpone the promised time of meeting ’.
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were ever present in your sight. Fourthly, excessive weeping
in (the fear of) God,—it will build for you, with every tear, a
thousand mansions in Paradise. Fifthly, expend your wealth
and sacrifice your blood for your faith. Sixthly, adherence to
my practice in prayer, fasting and charity. [176 b] As for
prayer, (pray) 51 rak‘as each day. As for fasting, 30 days?
(are prescribed for you); and in each month, Thursday in its
earlier, Wednesday in its middle, and Wednesday in its final,
part. And as for charity, endeavour to such an extent, that it
may be said that you are extravagant. But do not be wasteful.
And pray by night, pray by night, pray by night? And I
enjoin you to pray at the time of zawdl,® at the time of zawdl,
at the time of zawal. And recite the Qur’dn, recite the Qur’an
under all circumstances. And raise your hands in prayer,*
and use a tooth-stick ® at the time of each ablution (wudi@’). As
for virtuous qualities, hold fast to them®; and as for evil
characteristics, avoid them. And if you do not act in this
manner, do not blame any one except your own self.’

§9. And from °‘Ali (Zainu’l-‘Abidin) b. Husain and
Mubammad (al-Baqir) b. ‘Ali, on whom both be the blessings
of God, that they related the testament of ‘Ali (b. Abi
Talib), the blessings of God upon him. They said : ¢ He made
the testament in favour of his son, al-Hasan, while his sons
Husain and Muhammad (ibn al-Hanafiya), and all his children,
and the leaders of his party, and the people of his house bore
witness. Then he handed over to him (Hasan) the books and
weapons, and said : ‘“ The Prophet ordered me that I should
give my dying injunctions to you and deliver to you my books

1 This refers to the month of Ramadan. The other fasts are mergly
recommended, but are not obhigatory.

2 This threefold injunction is for emphasis.

3 Zawdl is the inclination of the sun after reaching the highest point
at midday : hence afternoon. The zawal prayers are Zuhr and Asr.

4 It is significant that the Da‘@’im teaches raf‘w’l-yadain. As is
well known, this is one of the most vexed questions in the different
shari‘a schools.

5 Made of Caporis Sodata. 6 Literally, ‘ ride ’ them.

§58-9
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§9 (contd.) and my weapons, even as the Prophet gave his dying injunctions
and handed over his books and weapons to me. And he charged
me to command you to deliver them over to your brother Husain,
when you are face to face with death.” [177 a] Then he turned to
Husain and said : ‘ The Prophet has ordered you to deliver
(them likewise) to this son of yours.” He then caught hold
of his (Husain’s) son, ‘Ali b. al-Husain, by the arm and embraced
him and said to him: ‘“ O my little son, the Prophet has
commanded you to deliver them to your son, Muhammad ; and
transmit to him the Prophet’s and my salutations.” Then he
(‘Ali b. Abi Talib) turned to his son Hasan and said : “ O my son,
you are the guardian of the divine command and the guardian
of the blood.! If you forgive, it is on you that the decision
rests ; but if you wish to avenge,? then return blow for blow and
no ‘guilt will lie on you.”*® And before this he had specially
selected Hasan and Husain for giving the secret injunctions in
which he had written for them the names of the kings, and
the period of the existence of this world, and the names of the
di‘is to the day of resurrection. And he had handed over to
them the book* of the Qur’dn and the Book of Knowlédge.®

1 That 1s. guardian of the hves of those under your care, and avenger
of my blood

2 Literally, ‘if you wish to fight (or kill) .

8 Reading ta’thamo. But the other reading fa’tam also makes good
sense and would mean ‘ do not tarry °. Secscholium in B. The accepted
reading may also mean that punishment to Ibn Muljam should not be
disproportionate to his crime. Sce further Majma‘u’l-Bahrain, 524,
which says as follows :

Yo @0, bapdsy &b pmle ol (P Fpmml) Fle 2uoa (F
w

‘a5 alll el 3o (oladll U LISy ke WS
4 Moans the wmtten copy of the Qur'dn (lit. *recitation’). The
importance of these lines lies in the fact that some Isma‘ilis assert that
they have the true text of the Qur'an. Not that the tewtus recepfus is
false ; but they say it omits certain references to ‘Ali. For a similar
Shi‘ite theory see Mirza Kazembeg’s art. in JA for 1843, 378 et sqq.

5 The reference here is obviously to the esoteric knowledge which
the sectarians claim. Probably this refers to the Haga’iq, for which
gee p. 23 above.
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And when the people gathered round, ‘Ali said to them (Hasan
and Husain) what he said. Then he (‘Ali) wrote a written
testament, and it was this :

<< In the name of God, the Merciful, the Compassionate.
This is the testament of ‘Abduw’l-1ah ‘Ali b. Abi Talib made in
his last moments in this world. And he is about to travel!
towards the  half-way house of the dead ’,2 and on a journey
away from relations and friends. He bears witness that there
is no deity other than God, unique is He and without associate,
and thg.t Mubhammad is His slave and His Messenger and His
trusted one, the blessings of God on him and on his brother
apostles and on his excellent progeny. And may God, on our
behalf, [177 b] requite Muhammad with the most excellent of
such requitals as may be made to a prophet by his community.
And T enjoin you, O Hasan, and all who are in my presence
from amongst the People of my House, and my children and
my partisans, to fear God, and do not die until you embrace
Islim. And hold firmly the rope of God and do mot divide
yourselves into sects.> For verily I have heard the Prophet
sayiag that ‘ the composing of differences and the strengthening
of the bonds of friendship among men is better than all fasts
and prayers’. And I enjoin you to act before your speech is
taken away from you (at the point of death), and I enjoin you
to consider health as a great opportunity before disease overtakes
you, and Lest a soul should say : Oh woe to me ! for what I neglected
towards God ! for, verily, I was amongst those who did jest! or
lest it should say, if God had but guided me, I should surely have
been of those who feart How can this be now ?® And you

1 M-B. 290. ‘Returns’ would probably be a more literal version.

2 Barzakh is a hindrance, barrier, etc. EI, i. 668. It is ‘the interwal
between the present life and that which is to come, from the period of
death to the resurrection, upon which he who dies enters’.—Lane, Lex.
i. 187. In my rendering I have tried to indicate a further journey
forward.

3 3, 97-98. 4 39, 57-58.

6 Lit. ‘In what manner (or how) ? and wherefrom (or whence) ?’
God is addressing the sinner.

6

§ 9 (contd.)
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were ruled by your passions.! And his sight was uncovered and
his veils were rent asunder.? Says God, exalted is He: and we
withdrew thy veil from thee, and today is thy eyesight keen.® And
whence can he have sight now ? Did it (the sinner’s sight) not
show him the harm before this time, and before the curtain was
dropped on penitence by the descent of calamity ? ¢ And the soul
desires that if it could return, it would act in the fear of God ;
but these wishes are of no avail. And I enjoin you to avoid
passion, for verily passion leads to blindness, and blindness, to
your doom both in this world and in the next. And I request
you to be sincere in your devotion to God, great and‘mighty
is He; and why should you not be sincerely devoted to One
who removed you from amongst the polytheists,® and rescued
you from the persistent denial of the agnostics? So worship
Him out of your own free will and also out of fear. And this
will not be [178 a] futile in His eyes. And I enjoin you to be
sincerely devoted to the righteous guide and Messenger,
Muhammad ; and one of the ways in which you can show your
devotion to him is that you should return to him his dues. Says
God, Say, ‘I do not ask for it a hire—only the love of my kinsfolk.’ 8
And a man who repays to Muhammad his dues by showing
affection towards his (the Prophet’s) relations, he verily has
returned what was entrusted to him.” And he who does not
return it (the emdna or thing entrusted), becomes his (the
Prophet’s) adversary, and he who becomes the Prophet’s adver-

1 The change in the form of address is to be carefully noted.

2 ‘ His eyes were opened *—as we would say today.

3 50, 21.

4 This ‘u}(ﬂ (5 is the day of resurrection.

b Lit. ‘ he who takes you out of the loins of the people who associate

others with God °’.
6 42, 22,

7 &iled! ‘;.‘s! refers to 4, 61. This is Waldya, the first ¢ pillar’ of
Islam.
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sary, contends with ! the Prophet ; and he who contends with §9 (conid.)
the Prophet, verily he brings upon himself the wrath of God,
and his resort is Hell. An evil journey shall it be.?

¢ O people, verily Muhammad is not loved except for the
sake of God,? and the progeny of Muhammad is not loved except
for the sake of Muhammad. Therefore he who wishes may
decrease his love, and he who wishes may increase it. I enjoin
you to be affectionate to us and be kind to our partisans, for
he who does not do so, is not one of us. I enjoin you to love
the cqmpanions of the Prophet who were not innovators (in
religious matters), and did not shelter an innovator, and did
not deny the truth. For verily the Prophet left them to our
care, and cursed the innovators amongst them and amongst
others. 1 enjoin you to be clean ritually,* without which
prayer® cannot be complete; and to pray, for prayer is the
prop of faith and the mainstay of Islim—so neglect it not.
(I enjoin you to give) zakdt which perfects prayer, and to observe
the fast in the month of Ramadan ; and a pilgrimage unio the
House (Ka‘ba) for whosoever can find his way there® And I
enjoin you to fight in the way of God, for verily it is the best of
actions,” and the strength of faith and of Islam. And I prescribe
fasting [178 b] for you, for verily it is a covering to shield you
from fire (Hell). And I warn you to observe strictly the hours
of prayer, for verily he who misses prayer is not one of my people.

17 23 also means ‘he got the better in a lawsuit ’.—Wright,

Grammar3, i, 33A.

2 3, 156.

3 That is, to please Him.

4 Tahdra is ritual purity, in accordance with the shari‘a injunctions,
and not mere cleanliness. Ablution (wud#’) is only one aspect of tahdra,
as it conduces to physical cleanliness. This is the second ¢ pillar’.

5 Salat is formal and ritual prayer, usually congregational. It is
public and compulsory ; and must not be confused with private prayer,
du‘d or mundjat. This is the third ¢ pillar’.

63, 91. Here we have the fourth, fifth and sixth ¢ pillars’.

7 Dhirwa or dhurwa is ‘apex’ or ‘top’. This is the seventh and
last “pillar’.
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And I prescribe for you the afternoon prayer, for verily it is
the prayer of the penitent. And I enjoin you to pray four rak‘as
after the sunset prayer,! and do not forsake them even if you
fear an enemy. I enjoin you to remain awake by night, I
enjoin you to remain awake by night, T enjoin you to remain
awake by night, from its early part to the end. And if sleep
overcomes you, (let it do so) in its end. And he who is pre-
vented by disease, then verily God will excuse him. He who
omits the witr 2 prayer, or overlooks the two rak‘as of the morning
prayer does not belong to me or my party. And he who devours
property unlawfully will be unable to present himself to the
Prophet ; by God—never, by God—never, by God—never.
And he will be unable to drink from his pond, nor will he
obtain the Prophet’s intercession, by God—never. Nor he who
is accustomed to drink any of the intoxicating drinks. Nor he
who commits adultery with a married woman, by God—never.
Nor he who did not recognize my right, nor the right of the
People of my House, to which they were most entitled, by
God—never. And one who has followed his passions, or whose
stomach is full while his neighbour—a believer—is hungry,‘will
not be able to enter into the Prophet’s presence. And no one
who does not adhere to justice for the sake of God, will be able
to enter into the Prophet’s presence. Verily the Prophet
charged me and said : * O ‘Ali, bid what is reasonable and forbid
what i3 wrong,® by your own hand. And if you cannot do so,

1 This is the tatawwa‘, see Sahifatu’s-Salat by Haji Ghulam Hussin
(Bombay, Mustafa’i Press, no date, latest edition), 34. This book gives
the prayers of the Sulaiméni Isma‘ilis, and is a very valuable source of
information for those who can read Urdu.

. 2 The witr prayer consists of one rak‘a and is to be offered after the
shafa‘ (two rak‘as) prayer ; after this come two rak‘as of the julus prayer.
The shajfa‘, witr and julis prayers are to be offered after the ‘‘shd’ (night)
prayer ; and the proper time to offer them is from midnight to an hour
and a half before sunrise. See the Sulaimani Sahifatu’s-Salat, 36.

83, 16. This wasiya is one of the sources of the authority of ‘All
to execute the orders of the Prophet, and to administer the shari‘a
laws.
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then by your tongue. And if you cannot [179 a] do so, then §9 (conid.)
by your heart. Or else do not blame any one except your own
self.” I warn you to avoid backbiting, for verily it nullifies
(all your) actions. Have regard for your kith and kin; and
scatter greetings and distribute food to people. And pray
while the people are asleep. And T enjoin you, O children of
‘Abdu’l-Muttalib in particular, to show your generosity to him
who acts kindly to you ; and to fulfil the hopes of one who has
hopes in you, for verily this befits your (noble) ancestry. Avoid
hatred towards your kindred who are believers, for verily it
promotes discord in religion. T enjoin you to be civil to people,
for verily this is charity. And repeat very often the saying :
‘ There is neither might nor strength save in God’, and teach
it to your children. And be expeditious in the circumcision of
your children, for verily it is cleaner for them. And never
utter a falsehood from your mouths so long as you live. And
do not use obscene language, for it befits neither us nor our party.
Verily the man with a foul tongue cannot be truthful. And
the conceited man is accursed, and the courteous man is high,
in the estimation of God. Beware of conceit for verily it is
the cloak ! of God ; and he who fights with God for His cloak,
God punishes him. And fear God, fear God,>—never allow
orphans to remain hungry in your presence. And fear God,
fear God,—concerning the traveller, let him not feel lonely and
yearn for his kinsfolk when he is your guest. And fear God,
fear God,—regarding a guest, never let him depart without his

1 Kibr befits God alone. Sce M-B. 37 where the idiom is fully
explained in referonce to the hadith gyl &bl y (o) st

2 Reading wa’l-ldha’l-ldha. It is possible to read this invocatiolf in

! !
lifferent ways, e.g. Z.TJT aT)I 4> ete. But the best explanation was by a
shaikh who read it with two fathas, explaining that there is a double elision,
cdio IB0 o IPos o .

thus aljt 1,85! an l}fé’!, . Instead of ,8it the verb l,dal may
also be read. The repetition is for emphasis. See also the Qur’dnic
verses cited shortly afterwards.
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being grateful to you. And fear God, fear God,—concerning the
fight with your passions—for verily they are the worst of your
enemies,! and verily God, glorious and exalted is He, says:
Verily the spirit is prone to evil ; except on what (179 b] my Lord
18 merciful >—now surely the first of sins is the support of the
baser spirit and reliance upon passion. And fear God, fear
God, do not desire the world,® for verily the world is the source
of all errors. He (who desires it) becomes frail, and this
afterwards leads to his decline (and fall). Beware of envy,
for verily it was the first sin to be found in the Jinns before
human beings. Beware of trusting women, for it was they
who caused your father (Adam) to depart from Paradise, and
rendered him up to the affliction of this world. Beware of
thinking ill of others, for such conduct renders (good) actions
void. And Fear God and speak a righteous speech.* This will
make your actions righteous and your sins will be pardoned.
And T enjoin you to obey him whose disobedience will not
be excused in you.® I enjoin you to be devoted to us, the
People of the House. for God has coupled obedience to us
with obedience to Him and His Messenger. And He has “laid
this down® in a verse of His Book as a favour. This is a duty
laid down by God on us and on you, which makes obedience
obligatory to Him and to His Messenger, and to those from
among the People of the House of His Messenger, who are
possessed of authority. And He has commanded you to ask
questions? to the ahl adh-dhikr ; and we, by God, are the ahl

1 y0all ! is permissiblo because 43¢ can be used alike in the
singular as well as the plural sense. Lane, 8.v. yo, i. 1980. Cf.
Qur'an, 63,4 rg)&aU )oa.” o2

212, 53. 8 Worldly pleasure and worldly good.

4 33, 70.

5 Refers most probably to the Imém and his hudiid (officers).

6 Lit. ‘arranged’ or ‘set (as pearls in a string)’. For the verses
see below.

7 Regarding legal and religious matters.
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adh-dhikr.* No one who is not one of us, save a liar, will make
this claim. And the words of Him who is Glorious and Mighty
confirm this : God has sent down to you a reminder ;—an apostle
to recite to you God’s manifest signs ;—to bring forth those who
believe and act aright from darkness into light® He further
says: Ask ye the People of the Reminder (or Admonition)® if
ye know not yourselves.* And we, I swear by God, are the
ahl [180 a] adh-dhikr. Accept therefore our authority, and
abstain from what we have forbidden. For verily we are the
Doors €oncerning which you were commanded to enter the houses
by the doors thereof ;5 and we, by God, are the Doors of these
houses.® No one else except us has this position, and no one
except us can make this claim.”

‘(And then ‘Ali said:) “O people, if there is any one
amongst you who can complain before me of an unjust
order, or wrong done to his person or property, then
let him rise; I will give him justice regarding it.” A
man from among the tribe rose and eulogized him greatly
and, commended him highly and mentioned his attainments
in a long discourse. Then said ‘Ali: * This is not the time,
O you who speak,” for praise; what I desire is to be face
to face, in this gathering-place, with someone who is not well-
disposed towards me. And God is the witness against him

1 The meaning of dhikr is not very clear and the word is variously
translated in diverse contexts : Horovitz, Koranische Untersuchungen, 7 ;
Baidawi, ed. Fleischer, ii. 3495 et seq. Generally ahl adh-dhikr are
supposed to be the same as akl al-kitdb ; hence the importance of this
Isma‘ili explanation. Dhikr also means prayer, remembrance and
mention of God, honour, etc. The best exposition of the usual Shi‘ite
doctrine is to be found in M-B, 246, s.v. dhikr.

265, 11.
3 These are generally supposed to be Jews and Christians.
416, 45. 62, 185.

6 This is another example of Ismailitic ¢a’wil (allegorical interpreta-
tion).
7 Lit. * O thou slave who speakest ’.

§9 (conid.)
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who, having seen something that he disapproves, did not
inform me of it. For surely I would like to reproach my soul
before it leaves me. O my God, verily Thou art witness, and
Thou art sufficient as a witness, verily I and three of the
People of my House have covenanted with Thy Messenger
and Thy proof in Thy earth, Muhammad, that we shall, for
the sake of God, obey each one of his (Muhammad’s) commands,
and avoid each one of his prohibitions.! And not one of his
(the Prophet’s) friends will remain unbefriended by us ; and not
one of his enemies, but will be treated like an enemy by us.
We shall not turn our backs upon the enemy, nor shall we
grow weary of obligatory acts; and we shall not augment
towards God and His Messenger aught save sincerity and devo-
tion. Now my companions were killed, may the mercy and
approval of God be upon them, and all of them were of the
People of my House. ‘Ubaida b. al-Harith, may the mercy of
God be on him, [180 b] died a martyr at the battle of Badr ;
and my uncle Hamza died a martyr at the battle of Ohod,
may the mercy of God be on him ; and my brother Ja‘far died
a martyr at the battle of Mu’ta, may the mercy of God be
on him. Then God revealed (in the verses of the Qur’dn) the
following concerning me and my companions : among the believers
are men who have been true lo their covenant with God ; and there
are some who have fulfilled their vow ; and some who wait but
have not changed with fickleness2 I am, by God, the expectant
one and have not ‘changed with fickleness’. Further He,
out of His kindness, promised us a good reward and said:
Say, ‘ By the grace of God and by His mercy,—and in that let
them rejoice. It 18 better than that which they collect.’® And in

1 Or ‘we shall not allow, for the sake of God, any of his (the
Prophet’s) behests to remain unobeyed; nor any of his prohibitions,
unavoided .

233, 23. The battle of Badr is referred to in the earlier part of
Anjal, Sura viii.

310. Ko
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the injunction that I should rejoice at the kindness of my Lord § 9 (contd.)
there is comfort for me.”

‘They then praised him with the best praises and wept.
He (‘Ali) said: ““ O people, I desire you to bear witness that
no one amongst you rose saying, ‘I desired to speak but was
afraid . Now verily, as between you and me, I absolve you
from all blame. O my God, lo! if there is any one desiring to
do me wrong or to make a complaint against me regarding an
offence which I have not committed, then take heed that I
have ngver taken either the property or the life of any person,
unless it was lawful for me to do so. In the company of the
Prophet, I waged holy war by the command of God and that of
His Messenger. And when God removed His Messenger, I
waged holy war against those among the wrongdoers whom the
Prophet ordered me to fight. And he (the Prophet) named
each one of them and incited me to fight against them. He
said : ‘O ‘Ali, fight the perjurers’'—and he named them to
me ; ‘ and the unjust’ 2—and he named them to me ; ‘and with
those that stray from the true path ’ >—and he named them to
me. " Therefore let not opinions or sayings be increased [181 a]
amongst you. For verily man is most truthful in this*
condition.”

‘And they (the people) spoke good words and praised him
with the best praises and wept. And he (‘Ali) turned to Hasan
and said, ¢ O Hasan, you are the guardian of my blood, and he
(Ibn Muljam) is with you and I have handed him over to you,
referring to Ibn Muljam, may God curse him. To no one
else is authority given in this matter. If you wish to kill him,
then do so ; and if you wish to forgive him, do so. You are the
Imdm after me, and the heir to my knowledge, and the most
excellent of those whom I leave behind after me, and the best

1Cf. 48, 10: 9, 12, etc. For a similar tradition among the Twelvers
see M-B, s.v. o5, 164.

2 Cf. 72, 14-15, 3 M-B, s.v. RISE 462.

4 That is, while he is expecting death.
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of my successors among the People of my House. And the
Prophet has given good tidings to your brother, the son of your
mother (Husain),! and yourself ; so you too, in your turn, give
good tidings to others from what has been given to you. And
act in the obedience of God and thank him for his favours.”
Then he continued to say : ¢ O my God, protect us from Thy
enemy, the pelted one (Satan). O my God, I bear witness to
Thee that Thou art Allah, there is no deity other than Thee ;
and that Thou art the Unique, the Eternal. Thou dost not
beget, nor art Thou begotten; and there is no equal to* Thee.
To Thee is due all praise for Thy numerous favours bestowed
on me, and Thy kindness to me. So pardon me and be kind to
me, for Thou art the kindest of the Merciful ones.”” Then he
continued to say : ¢ There is no deity other than God. He is
unique and there is no associate with Him ; and Muhammad is
His slave and Messenger. A provision, this,? for this halting-
place and for each one of the halting-places after it. O my
God, give to Muhammad from us the best of rewards, and
convey to him the best of greetings. O my God, unite me with
him (the Prophet) and do not loosen the bonds between wus.
Verily Thou art the Hearer of prayer, the Forgiving and Merciful
One.” Then [181 b] he cast his eyes on the People of his
House and said, ““ May God protect you, O People of the House.
And among you may God protect your Prophet. I leave you
in the hands of God and I send you the greeting of peace.”
Then he continued to repeat : “ There is no deity other than
God : Muhammad is the Messenger of God,” until he died,—
may the blessings of God be upon him, and His mercy and His
approval—on the 2lst night of the month of Ramadan, in
the fortieth year of the Flight.’3

180 designated to distinguish him from Muhammad h. al-
Hanafiya.

2 This refers to the formula of faith.

3 28 January 661.
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(B) CoNCERNING LAWFUL AND UNrLawrur WriLLs?!

§10. It is related to us from Ja‘far b. Muhammad, on
whom be peace, from his father, from his ancestors, from °‘Ali,
the blessings of God be on him, that he (‘Ali) came across a
poor man. The man said to him : ‘ Shall I not make a will,
O Prince of Believers 2’ He said : ‘* Admonish (thy heirs) to
piety towards God. As for thy property, leave it to thy heirs ;
for verily it is something trivial and unimportant, and verily
God has said,....if ke leave (any) goods 2 ; while you do not
leave #ny goods which you can bequeath.’

§11. And from the Prophet that he said : ‘A man has the
best right (to dispose of) his third ; he may deal with it as he
likes.” ‘Al told a man that he may bequeath a third of his
property ; and a third is a great deal.

§ 11a. Ja‘far b. Muhammad said that a woman had similar
rights.

§12. And from ‘Ali, that he said : ‘I prefer that bequest
should be decreased to the fifth ;’ and he said: ‘ God, mighty
and, great is He, is well-pleased with the fifth® from His own
slaves” And that (bequest of) the fifth is the course of
moderation ; and of the third, a hardship on the heirs: and
it is more pleasing to me that the fourth should be bequeathed
rather than the third (of the property) ’.

§13. And Ja‘far b. Muhammad said : ‘ He who [182 al
bequeaths the third has not left anything for his heirs, and
has acted harmfully towards them. Bequest of the fourth or
the fifth (part of the estate) is more excellent than that of the
third.” And this is the preference concerning which we related
(a saying) from him,* and bequest to the extent of the third
is permissible. If the inheritance is considerable and the

1 Throughout this section the word wasiya is more often used in
the purely legal sense of ¢ will’, or ‘ bequest ’, than in the sense of ‘ moral
and spiritual exhortation’. Hence I avoid  testament ' here.

22, 176. 3 Referring to 8, 42.

4 See § 12 above.

§§10-13
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heirs rich, then there is no harm in dealing with the whole of
the third. But if they are indigent, then to decrease it as
has been related above,! is more excellent. And bequest to a
greater extent than the third is not permissible, except when
it is allowed by the heirs. And it is possible for them (all the
heirs together) to permit this,2 or for any one from amongst
them to allow this (the excess) from his own share.®

§14. And it is related to us from Ja‘far b. Muhammad,
that he said : ¢ If a man bequeaths more than the third, or the
whole of his property, this is not permissible. And (thejexcess
over the third) returns to that which is suitable, rather than to
that which is not.* For surely in the case of one who has
wronged himself in the matter of bequest and gone astray in
it, the bequest will return to that which is proper and the heirs
will receive their proper shares of the inheritance.’

§15. And from Muhammad al-Baqir and Ja‘far as-Sadiq,
may the blessings of God be upon them, that they said :
‘ When a man makes certain bequests, in which manumission is
mentioned, then (the price of such) manumission should first
be taken out of his third, and the residue (if any) should be
allocated to the remaining bequests.’ 8

§16. Ja‘far b. Muhammad said: ‘And similarly if a
bequest is made so that from it a pilgrimage be paid for, the
testator never having performed the pilgrimage himself, [in this
case] this bequest shall be given preference to all the others.’

1 Lit. ‘ then the decrease to that which is less than it (the third)
as related above is, preferable ’.

2 That is, bequest of more than the third.

o3 Even if other heirs do not allow the bequest, one particular heir
has the right to forgo his share in order to validate the bequest or will.

4 Or, returns and is divided in the approved or proper manner, and
this illegal legacy is not approved and therefore not allowed.

5 Preference is hereby given to bequests containing directions for
emancipating slaves : other bequests are to rank pari passu only after-
wards. Hence if the price of the manumitted slaves exhausts the third,
then the other bequests would not take effect.
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§17. And from Ja‘far b. Muhammad, the blessings of God
be upon him, that a man amongst his companions told him:
‘A woman among us disposed of her third by will and said,
‘“ Let there be given from it (the bequeathable third) a part
(juz’ ) [182 b] to such and such a man, another to such and
such a man, and another to such and such a woman.” And
verily Tbn Abi Laild held this to be unlawful when the case
was brought before him and said: ““ She only mentioned a
thing which she did not specify.”” Then Abi ‘Abdi’l-lah Ja‘far
b. Mubpmmad said : “Tbn Abi Laild did not know the correct
rule (of law). A juz’ is one part out of ten.” By this he
(Ja‘far), may the blessings of God be upon him, meant that the
ajza’! consist of ten portions.2 Now what is more?® than it
(the juz’), is said to be the half, or the third, or the fourth
part and so on, until we come to the tenth part. And a
fractional part less than the tenth (e.g. 1/11 or 1/12) is not
known as the juz’.*

§18. And (it is related) from him (Ja‘far), on whom be
peace, that concerning a man who bequeathed to another a
sahni (undefined portion) from his third, he (Ja‘far) said : ¢ Let
a sixth part of it (the bequeathable third) be given to him
because the word sakm is applied to one of six parts.’®

1 Sing. juz’, strictly, an undefined part of a thing.

2 In English we would say: ‘Everything may be divided into ten
portions.’

8 Lit. ‘on this side of it’. That is, where the denominator of the
fraction is less than 10.

4 This is the legal definition of juz’, and implies that when one speaks
of a juz’ in such a context, the meaning given to the word by law is the
tenth part or portion of a thing or property.

5 From §§ 17 and 18 it is clear that juz’ and sahm, although
originally general terms, have come to possess a definite technical meaning,
i.e. the tenth and the sixth parts respectively of the property which is
bequeathable. This is an important illustration of how lawyers in the
past construed words when their connotation was left undecided by the
testator himself, or where the exact fractional share was not indicated.
As such these rules are counterparts of modern rules of interpretation

which may be found in works like Maxwell on the Interpretation of
Statutes or Norton on Deeds. In the one case it is the saying of the

§§17-18
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§19.1 And (it is related) from ‘Ali 2 and Abid Ja'far ®
and Abii ‘Abdi’l-lah,* on whom be peace, that they said, ‘ There
shall be no bequest to an heir’. And so far as our knowledge
goes, there is consensus of opinion regarding this point. And if
bequest were permissible to the heir, verily a greater portion
than that which has been fixed by God would be bequeathable
to him. And he who bequeaths to his heir, verily belittles
the decision of God concerning him (the heir), and acts in
contravention of His Book, may its mention be honoured ;
and he who acts contrary to the Book of Allah, may its grention
be honoured, acts unlawfully.

And a saying attributed to Ja‘far b. Muhammad has created
a doubt in the minds of some of those who adopt his view.
And it is this : when he was asked concerning a man who had
made a bequest in favour of his relations, he answered that
it was lawful because of the words of God, If he leave any
goods, the legacy is to his parents, [183 a] and to his kinsmen.®

Imém, in the other the dictum of an 1llustrious judge, which is final.
According to M-B, sahm may also mean one-eighth. .

1 §§19, 20, and 21 may also be found in JBBRAS for 1929, pp. 141~
145. But I have carefully revised the translation and made numerous
changes, as I found that the earlier rendering was in many respects
defective.

2T first thought that this was Zainu’l-‘Abidin, the third Imam. The
Isma‘ilis, as is well known, consider Hasan as the first Imam, Husain
as the second, ‘Ali Zainu’l-‘Abidin as the third, Muhammad al-Baqir as
the fourth, and Ja‘far as-8adiq as the fifth, and so on. ‘Ali b. Abi Talib,
the first Imam of the Twelvers, is given a higher position as Wasl, who
comes immediately after Nabi (prophet), and is therefore not generally
designated as a mere Imdm, but the Mustadrak adds the words Amirw’l-
Mw$minin, thus indicating that ‘Ali I was meant here.

8 Muhammad al-Béagir, the fifth Imam of the Twelvers and the fourth
of the Isma‘ilis.

4 Ja‘far as-§adiq, the sixth Imam according to the usual, and the
fifth according to the Isma‘lli computation.

52,176, See also Muhammad Ali’s translation, 2, 180 and parti-
cularly, footnote 223, where he discusses this point ; and Baidawi, ed.
Fleischer, i. 10018 e seq.
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And that which we have related from him! and from his pure
ancestors, is more authentic and there is consensus (of opinion)
about it among the Muslims.

§20. And from the Prophet, may God bless him and his
progeny, that he said ‘ There shall be no bequest to an heir ’.
God has assigned to the persons entitled to inherit their
specific shares. And if that opinion which has been handed
down from Ja‘far b. Muhammad and mentioned by us latterly
is authentic, then by ‘ parents and kinsmen’ he (Ja‘far) meant
persons other than heirs, such as those relations who do not
inherit ; because he who is nearer in degree excludes them,
like parents who are slaves or polytheists And we have
mentioned above in an earlier portion that a slave can be
purchased 2 from the inheritance of his master ; then he is freed,
and (as a free man) inherits the rest. And we shall discuss
this matter fully hereinafter, if God pleases.?

And it is probable that the meaning of bequests to parents
and relations, in reason (or according to usage)* is, as God
has laid down in the Qur‘dn, that is, that portion of the property
to which they are entitled according to the laws of inheritance.
And this is proper.® For instance, a man who, when faced
with death, bequeaths his property to his heirs in accordance
with the shares fixed for them by law ; or hands over to them
their specific shares, according to the command of God, lest
they quarrel over it (the inheritance) after his death ; or that
some may deny to others what is due to them on account of
their relationship.

§21. And it has been handed down from Ja‘far b.
Muhammad that concerning a present (‘afiya) to an heir and a

1In the earlier part of §19.
2 A slave cannot inherit, § 33 ; but he may first be purchased or freed

according to the will of the deceased and may then inherit : §§ 15, 31, and
32.

8 Cf. §§ 31, 32, and 33. 42, 176.
5 Or ‘in reason’, ‘ according to usage ’, ‘ reasonable ’, etc.

§§19-21
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gift (hiba) made during the course of the disease from which the
maker of the present or the donor of the gift dies, he (Ja‘far)
said that such dispositions were not lawful. And this confirms
what we have said before.!

§22. [183b] And from Ja‘far b. Muhammad that, when
he was asked concerning a man who in his death-illness had
admitted his indebtedness to one amongst his heirs, he (Ja‘far)
replied : ¢ It is necessary to look into the position of the person
who admits. If he is a just man free from unfairness, his
admission is lawful. If however he is not so, then his admission
is not permissible, unless the heirs allow it.’ '

§23. And from °‘Ali, the blessings of God on him, that he
said :  The Prophet decreed the debt before the legacy ; while
you read (in the Qur'dn): After payment of the bequests [they
bequeath] or of their debts.’?

§24. And from Hakam b. ‘Uyaina, who said: ‘1 was
sitting at the door of Abi Ja‘far (Muhammad al-Baqir) when a
woman approached and said : ““ Ask permission of Abi Ja‘far
for me (to see him).” She was asked, “ And what do you want
from him ?” She said, ““I desire to ask him a question .
She was told : “ Here is Hakam, the lawyer of ‘Iraq. Ask
him.” Then she said: * Verily my husband died and left a
thousand dirhams. Now T had a claim against him for 500
dirhams for my dower. So I took my dower, and then I took
my share of the inheritance. Afterwards a man came and said,
‘ He (the deceased) owes me 1,000 dirhams’; and as I knew of
this I testified to it.” Hakam said, ‘“ Wait until I think over
your question and make the necessary calculation . He began
calculating and while he was at it, Imdm Muhammad al-Baqir

rd

1 The words hiba and atiya literally mean the same thing, viz. giving
a thing without taking anything in return. But in law there seems to
be a difference : hiba is used for substantial gifts of immovable property,
while atiya is usually restricted to small presents.

24, 12. This passage cannot he understood unless the Qur’anic
verses above and below are also read.
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came out (of the house) and said : “ What is this, O Hakam,
which is causing your fingers to move ¢ ” He (Hakam) informed
him, and before he could finish what he had to say, the Imam
said : “She should acknowledge his right as to two-thirds [184 a]
of what is in her hands, and there is no inheritance to her until
she pays him off.”” ’?

§25. And from ‘Ali%2 and Muhammad al-Béaqir, on whom
both be the blessings of God : a man makes a bequest to a person
who at the time (of bequest) is absent, and then the testator dies
withouf altering his will. It is found later that the legatee
had died before the testator. They (the Imams) said : ¢ Such
a legacy is void. Now if the legatee werc absent when the
bequest was made to him, and thereafter the legatee died after
the testator, further inquiry is necessary. If the legatee had
accepted the legacy, then it goes to his own heirs ; whereas if
he had not accepted it, it goes to the heirs of the testator.’?

§26. And from Muhammad al-Béqir and Ja‘far ag-Sadiq
that they told a man, that he could cancel his will, both in
health and in disease ; and he could alter it as he wished, for
in this matter he was entitled to follow his own choice. And
that (bequest) upon which the man dies,* is to be taken out of
his (bequeathable) third.

§27. And from ‘Ali2 and Muhammad al-Béaqir and Ja‘far
ag-Jadiq, on all of whom be the blessings of God, that they
said : * When a man hequeaths a legacy, the legacy is to be
paid out of his third, and this although the bequest is made

1 The one thousand dirhams arc to be divided into three paris, 2
to be given to the creditor and 1 to the wife, in discharge of her dower-
debt. This division is in proportion to their respective claims, viz.
1,000 and 500 dirhams. Thereafter the widow may pay off the d&bts
of the husband out of her other property ; but in any case there is no
inheritance to her so long as this claim remains unsatisfied.

2 Seems to be ‘Ali I1 (Zainuw’l-‘dbidir), but it is impossible to be
certain.

3 The pronouns here are very deceptive and I have used substantives
throughout.

4 That is, there being no revocation or alteration.

7
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in favour of a Jew or a Christian, and whatever the object
of the bequest. Now verily this must be done on account
of the word of God, But he who alters it (the legacy) after
that he has heard it,—the sin thereof is only upon those who
alter it.’! They (the three Imams) mean hereby, that this
command applies when the testator acts in the matter of the
bequest according to what is permissible for the living Muslim
to do. And if the testator bequeaths in a manner other than
what is permissible, then this is not lawful.

§28. And from Ja‘far as-Sadiq, on whom be peage, that
he was asked concerning a man who made a bequest for a
pilgrimage,2 and his executor utilized the bequest for (eman-
cipating) a slave. He said [184 b]: ‘The cxecutor should
be compelled to pay to the extent to which he has acted con-
trary to the testator’s wish, and the legacy is to be spent
according to the testator’s will.’

§29. And from him (Ja‘far as-Sadiq), on whom be peace,
that he said : ‘ Fatima, the daughter of Asad son of Hashim,
the mother of ‘Ali b. Abi Talib, made a dying injunction to the
Prophet and said, “ O Prophet, set free my female slave, so
and so . The Prophet said : * Verily you will recover (in the
next world) what you have given away of your property.” 3
When she died the Prophet stopped at her grave before she
was laid in it, and said (to those around): ““ Wait.”” Then he,
the blessings of God be on him, descended and reclined in her
grave, and came out and said : “ Lower her. I did what I did
desiring only that God may increase (His mercy) on her.* For

12,177,
. 2 Defraying the expenses of a pilgrim who goes on his behalf.
3 God will requite you for your gifts of charity.
4 The Prophet reclined in the grave seemingly for the purpose of saving
the lady from the rigours of the f'u"zjl <lde, the travail of the gravo,

which every individual has to suffer before he faces God. Tt would
appear that the angel, whose duty it is to castigate the soul of the dea«l
person, would be moved to pity hor because the Prophet had also lain
in the same grave.
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verily no one profited me as much as she and Aba Talib did.”
And the Prophet undertook the execution of her will, and gave
effect to it in accordance with her desire.’

§30. And from Ja‘far ag-Sadiq that he said: ‘ When a
man bequeaths a legacy to another, the legatee has the option
either of accepting or rejecting the legacy, if he (the legatee)
is present. Now if he refuses it in the presence of the testator,
the legacy can never belong to him. But if a bequest is made
to him while he was absent and thereafter the testator dies,
in thig case it is not necessary to decline the legacy (expressly).
For when the testator died, the legacy became a right amongst
the rights of God,! the Glorious and Exalted.’

§31. And from him (Ja‘far), on whom be peace, that he
said : ‘If a man bequeaths one-third of his property to his
slave, then let the slave be valued. If the third part thus
bequeathed is less in valuc than the price of the slave, but not less
than one-fourth of the said price, the slave shall be emancipated
to the extent of the legacy, and he is free to emancipate himself
fully by paying off the difference.? And if the third is in excess
of the price [185 a] of the slave, the slave is cmancipated and
the excess shall be given to him. And if he is not emancipated
except to the extent of less than the sixth part (the legacy
being less in value than one-sixth of the slave’s price), there shall
be no legacy to him.’3

§32. And from ‘Ali, on whom be peace, that he was
asked about the bequests made by, and the legacies given to,

1 And is theroforo to be distributed with reference to the rules of
Fara’id (Inheritance and Succession).

2 For oxample, the price of the slavo is 400 dindrs. The bequgath-
able third is 100 dindrs (the testator dying possessed of property worth
300 dinars), but not less. In this case tho slave is emancipated to the
proportionate extont. He may for instance be free each day for a
quarter of the day, and so forth.

3 If, for examplo, the slave’s prico is 700 dindrs, and the legacy is no
more than 100 dindrs, this, being less than one-sixth of the price, is no
legacy at all and no proportionate emancipation takes place.

§§29-32
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slaves who are to be emancipated by instalments.! He said :
‘The legacy is valid to the extent which is necessary for
manumitting him.” This is a brief statement (of the law),
and we have fully explained it in the chapter on ‘ Freed Slaves’
(mukdtabiin). And the meaning is that this applies to him
who has not contracted that if he fails (in any condition or as
to any instalment), he returns to the condition of slavery. But
as for him who makes this condition, his position is the same
as that of a slave in this respect, until he pays off the last
instalment of his debt. And we have mentioned the point
about legacies to slaves in the preceding section.?

§33. And from ‘Ali and Muhammad al-Baqir and Ja‘far
ag-Sadiq, on whom be the blessings of God, that they said :
‘ There shall be no bequest to the slave.’3

§34. And from Ja‘far as-Sadiq, that he said: ‘ When a
man bequeaths,—that is, bequeaths in excess of the third—and
the heirs allow him to do so in his lifetime, and then after his
death, they realize the true state of affairs, they have no right
to repudiate (the legacies).’*

§35. And from him (Ja‘far) that he said: - Umama-—the
daughter of Ab@’l-‘As, son of Rabi‘ and of Zainab, daughter of
the Prophet, whom °‘Ali married after Fatima, and whom

1 For mukatab, see M-B, 141g,.

2 Cf. §31. Two possibilities are here contemplated : (i) that a slave
may pay a portion of his price and be emancipated to that extent at least,
even if he pays no more. For instance, he may free himself for one day in
the week by paying off one-seventh of his price. Or (ii) the condition may
be that there is to be no proportionate emancipation at all. For instance,
that until the last instalment is paid, the slave is not frec to any extent
whi tsoever, or that if he defaults in paying an instalment, he returns
to his former condition of absolute slavery.

8 This is & curious riwdye and seems to be inconsistent with §31.
The gloss in C which adds the proviso ‘save in the manner aforesaid’
is therefore very significant.

4 On this point the Isma‘ilis agrec with the Twelvers and differ from
the Hanafis, among whom such consent can only be given after, and not
before, the death of the testator.
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al-Mughira b. Naufal married after ‘Ali—became ill and lost
her power of speech. Hasan and Husain then came to her,
and despite Mughira’s [185 b] aversion, began speaking to her,
“ You have emancipated so and so ”’, and she nodded, signifying
her assent. And they said : ““ You have given in charity for
such and such a cause ’, and she nodded assent ; and thus she
died. And they (Hasan and Husain) held her bequests to be
lawful.’ !

§36. And Ja‘far ag-Sadiq said : ‘ A sign, when it is under-
stood as signifying a bequest, is permissible in the case of one
who is unable to speak.’

§37. And from him (Ja‘far), that concerning a man who
made a bequest of a hundred dirnars from which a slave-girl
was to be manumitted, and she was found to be of less value,
he said : ¢ The excess is to be returned to the slave-girl, if the
testator has specifically mentioned her by name. But if he
has used general words in respect of her,? then it is the duty of
the executor to buy (and emancipate) a slave-girl worth a
hun@red dindrs, if he finds one in accord with the terms of the
bequest.’

§ 38. And from him (Ja‘far) that if a man who is indebted
were to bequeath to another, and the executor were to take
awway the debt from the bulk of the testator’s property, and
take possession of it by sending it to his own house, and (there-
Mter) divide the residue among the heirs and give effect to the
egacies : and afterwards if the property were to be stolen
Tom the testator’s housc, Ja‘far said: ‘ The executor will
se held liable for the property, because he had no right
0 take possession of the property of creditors without their
wthority.’

§39. And from him (Ja‘far) that he was asked concerning
v suicide. He said: ¢ If the bequest (or will) is made after

1 Cf. Indian Ewvidence Act, Section 119.
2 Tf it is generally stated that a slave-girl worth 100 dindgrs is to be
reed.

§§35-39
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§§39—44 he caused the new state of affairs?® to happen to himself and
which killed him, then his will (or bequest) is not permissible.’

§40. And from him (Ja‘far) that he said: ‘A man be-
queaths legacies and then dies. Previous to this he had already
remitted maintenance (moneys) for a certain period to his
family.2 Whatever remains over, after (deducting the main-
tenance moneys) till the day of his death, is inheritance ;
and legacies will be paid [186 a] out of it.’

§41. And from °‘Ali, on whom be peace, who said:
¢ Nothing can deprive the executor of his executorshipe except
loss of reason or apostasy or prodigality or dishonesty or
abandoning the sunna.® And the Sultan is the executor of
him who has no executor, and the guardian of him who has
no guardian.’

. §42. And from Muhammad al-Bagqir that he said : ¢ If the
testator permits the executor to carry on trade with the money
belonging to his infant children, then he is entitled to do so,
and there is no responsibility on him in case of loss. And if the
testator has permitted the executor to take the proﬁts, then
the condition is valid and binding.’

§43. And from Ja‘far ag-Sadiq that he said : ‘ When an
executor carries on trade with the money of an orphan, and
this right was not given to him by the will, then he stands
surety for the loss that ensures, while the profit goes to the
orphan.’

§44. And from Ja‘far tha,t he said : ‘A person makes a
will and leaves heirs who are absent, and the executor takes
the matter to the gddi. Verily the qddi shall appoint an agent,
who, jointly with the executor, shall take charge of the shares
of the absent ones on division ’ [186 a,,].

1 That is, after he had begun the commission of the act which ulti-
mately caused his death.

2 This is a case of a person staying away from his family.

3 Sunna here is not to be taken in its usual sense : it soems here to
be synonymous with shari‘a, religion generally. A man who disregards
the prophotic practice is hereby debarred from executorship.
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