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( ii1)

PREFACE.

Tne subject of Coustitutional Law and l..gal History
necessarily covers a wide arca, and therefore cannot
be wlolly included in one small volume.

I have, however, attempted to deal with those
points which are most essential to the student for the
purposes of the Bar Examination.

The recent changes in the lLaw effected by the
passing of severaul new statutes-—and in particular
the Statute of Westminster, 19351, which gave new
powers to the Dominions —have necessitated the pub-
lishing of this new edition; but although I have been
compelled to alter considerably the subject-matter of
the book, I have endeavoured to maintain intact the
scheme of the original work.

The Table of Writs has heen retained and enlarged,
the chapters upon the dominions of the British Empire
and their respective constitutions have been almost
entirely re-written, and in response to numerous
requests [ have appended a table of the sovercigns
since the conquést. and their regnal years.

For a deeper and more comprehensive study of
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the subject the student is advised to read Chalmers &
Asquith’s Outlines of Constitutional Law (4th edition),
and Potter’s Legal History (3rd edition), while Thomas
& Bellot’s Leading Cases in Constitutional Law (6th
edition) will be found invaluable, and, indeed, constant
reference is made to it throughout this book.

1 still venture to hope that this little volume
may continue o be of some value to Bar students,
particularly as an aid to memory immediately prior
to the lxamination.

MARSTON GARSIA.

7 KING's BENCH WALK,
TemMprLE, E.C.4.
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THE SOVEREIGNS SINCE THE
CONQUEST AND THEIR REGNAL YEARS.

House. Name. Acoession. mgg:l:i.
= William T 1066 21
= William II 1087 18
] Henry 1 1100 85
g Stephen 1185 19
B~ Henry II 1154 85
2 Richard I 1189 (a) 10
= John 1199 17
) Henry III 1216 56
g Edward I 1272 85
z Edward II 1307 20
o Edward III 1827 50
I~ Richard II 1877 22

25 | Henry IV 1399 14
g B Henry V 1418 9
= 2 Henry VI 41422 89
[&]
M Edward IV 1461 22
& Edward V 1483 2 months
S Richard 111 1483 2
x Henry VII 1485 24
(<) Henry VIII 1509 88
=) Edward VI 1547 6
B Mary 1558 5
Elizabeth 1558 45

(a) The * period of legal memory ** dates from the accession of Richard I.



xvi SOVEREIGNS AND THEIR REGNAL YEARS.,

House. Name. KAccession, r}a{iegir:d.
James I 1608 22
= Charles I 1625 24
& The Commonwealth 1649 —
L] The Protectorate 1653 —
2 Charles IT 1660 36 (b)
7] James IT 1685 4
William ITI 1689 13
Anne 1702 12
S George 1 1714 13
7 George II 1727 83
= George III 1760 60
= George IV 1820 10
2 William IV 1830 7
; Victoria 1887 64
[ c ,E’
g = = Edward VII 1901 9
w B George V 1910 —
nQo
5

(b) In accordance with the principle that immediately upon the death
of the reigning Sovereign, his kmfship by act of law vests in his heir (see
post, p. 41), the reign of Charles II is deemed to commence from the death of
Charles I and statutes passed during his reign are numbered accordingly—
e.g., the Abolition of Old Tenures Act, 1660, is 12 Car. II, c. 24, and not
1 Car. II, c. 24.

(¢) The family name of the House of Hanover was Guelph.

(d) The family name of the House of Saxe-Coburg-Gotha was Wettin; but
during the Great War (1914-18) this was altered to Windsor.



PART 1.

CONSTITUTIONAL LAW.

CHAPTER 1.

LEADING FEATURES OF THE ENGLISH
CONSTITUTION.
(I) UNWRITTEN.

(i) A ¢ Written Constitution ** is one the whole of which
is contained in one or more documents which possess
the force of law.

(ii) An ‘¢ Unwritten Constitution >’ is one the legal rules
of which are not c¢ntirely set out in any formal
documents.

(A) The English Constitution is not the Product of any
Express Legislative Act or Acts.

(a) It is the result of centuries of growth.

(b) Many of its rules are embodied in various statutes,
e.g., Magna Carta (a), Bill of Rights (b), Act
of Scttlement (c).

(c) But the whole of the English Constitution cannot
be found in any one statute nor in any number
of statutes combined. e

(d) This is what de Tocqueville meant when he said
¢ the English Constitution does not exist.”

(B) The English Constitution in this respect Differs
Widely from Written Constitutions.
In such countries as U.S.A., Switzerland, Belgium,
and France, as well as in our own dominions (d), the
whole of the Constitution is embodied in one or more
written instruments.

(a) See post, p. 118.
(b) See post, p. 123,
(c) See post, p. 124,
(d) See post, p. 64.

G.L.H. 1



2 CONSTITUTIONAL LAW AND LEGAL HISTORY.

(II) CONYENTIONAL.

(A) The English Constitution is Based Largely upon
Rules of Practice or Convention.

(a) Many of our rules of constitutional government
possess merely a conventional character.

(b) This is shewn by the fact that no legal proceedings
can be taken for a breach of their established
terms, since they are mercly matters of practice,
and no Court of law can take direct cognisance of
them.

(c) Yet they are as rigidly observed as though they
were cmbodied in a statute.

(B) How is Obedience to these Rules of Convention so
Uniformly Enforced that a Breach of them has
become Inconceivable?

(a) The conventions of the Constitution are in the last
resort founded upon the law of the land.

(b) They have their sanction. in the force of law, a
statement proved by a concrete illustration :—

IT IS A MERE CONVENTION THAT PARLIAMENT MUST
MEET AT LEAST ONCE A YEAR.

This convention is uniformly obeyed because any
breach of it would nccessarily involve a breach of
several rules which are rules of law :—

(1) If Parliament did not meet annually to renew the
Army (Annual) Act, a standing army could not
lawfully be maintained for the defence of the
country ; nor would there be any legal authority
for enforcing discipline among the troops.

(2) If Parliament did not meet annually to pass the
Appropriation Act or the Finance Act, a large
part of the public revenue could not lawfully be
collected, and a still larger part could not lawfully
be expended.

Hence, if Ministers persisted in their course, they
would be obliged to commit many illegalitics in order
to meet the needs of the Government.

(I1II) FLEXIBLE.
(A) The most Fundamental Changes may be effected by
an Ordinary Act of Legislation passed in the
Ordinary Way.
(a) In the English Constitution the rules of Constitu-
tional Law stand upon no higher level than any
other rules of law.
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(b) All laws, whether affecting the Constitution or not,
can be altered by the same machinery.

(B) Contrast this with a Rigid Constitution which can only
be Altered by some Special Legislative Process.

(a) In a rigid Constitution a marked distinction must
be drawn between fundamental laws—i.c., laws
dealing with the framework of the Constitution—
and such rules of law as are derived from the
powers which the Constitution confers.

(b) The latter can be altered quite easily ; whereas the
former can be altcred only by a special machinery
provided by the Constitution for that purpose (e).

(¢) A written Constitution is of necessity rigid.

(C) A Flexible Constitution may bend but it will not
break.

(a) Since a rigid Constitution is wholly embodied
in writing, it follows that by altering it you
automatically destroy it and create a new
Constitution.

(b) But since in a flexible Constitution all the rules
are nowhere definitely embodied, by altering it
you merely add a new rule or remove an existing
rule and the Constitution (as altered) continues
to subsist.

(IY) UNITARY.
(K) All States are either Unitary or Federal.

(a) In a Federal State the sovereign power is appor-
tioned among a central Government and a
number of local Legislatures.

(b) Two useful examples of how this may be attained
are provided by the Ynited States of America
and Canada.

TNITED STATES OF AMERICA.

The Constitution is so arranged that the power
flows from the States to the Federal Government,
which has no powers apart from those delegated
to it by the States.

CaNADA.

The exact opposite prevails.

The power flows from the Dominion Government
to the Provinces, which have no powers apart

(6) Cf. post, p. 66, Canada, Australia, South Africa.
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from those delegated to them by the Dominion
Government,

(c) A Federal Union therefore presupposes the two
following conditions :(—

(i) The countries it comprises must be capable
of union,

(ii) and must desire union but not unity.

(d) ¢ The aim of Federalism is to reconcile nationality,
unity and power with the maintenance of State
rights > (f).

(e) Hence it follows that the characteristics of
Federalism are :—

(1) SurreEmMAcY OF THE CONSTITUTION.

Therefore :—
(i) Constitution must be written.
(ii) Constitution must be rigid.
(iii) Every Legislature must be non-
sovereign.

(2) DisTrRIBUTION OF POWERS.

(i) Between Federal Government and
State Governments.
(ii) Between Executive, Legislature, and

: Judiciary.

(f) And the natural results of Federalism are :—

(i) Conservatism.
(ii) Legalism.
(iii) Weaker government.

(g) DIFFERENCE BETWEEN A FEDERATION AND 4 Con-
FEDERATION. .

(i) Federal Constitutions are divided intd
Federations and Confederations.

(ii) In a Confederation, the amount of
sovereignty left to the constituent States
is complete, and if the central Govern-
ment wishes to get at an individual in
one of the States it has to act through
the Government of that State.

(iii) In a Federation, each citizen is subject
to two authorities, viz., his own State
Government and the Federal Govern-
ment.

(iv) The difference, therefore, is that in a
Confederation the central Government
acts directly on communities, whereas

(f) Dicey, p. 189.
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in a Federation it acts directly on
individuals.

(B) The English Constitution is Unitary, i.e,, it involyes
one central Government which pervades the whole
country.

(a) The supreme legislative authority is exercised by
one central power, viz.,, Parliament, which is
sovereign.

(b) PARLIAMENTARY SOVEREIGNTY AND FEDERALISM
COMPARED.

Parliamentary Sovereignty.

The exercise of supreme legislative

authority by one central power.
Federalism.

The distribution of executive, legislative
and judicial authority among bodies each
co-ordinate with, and independent of, the
other (g).

THE SEPARATION OF POWERS.

(a) The traditional separation of the powers of the Govern-
ment is into Exccutive, Legislature and Judiciary.

(b) This doctrine was the invention of Montesquieu, and is
supported in France to this day.

(¢) Tt is also popular in the United States of America, where
the Executive is independent of the Legislature and the
Judges are frec from interference from the Executive.

How far is this dootrine present in England?
This is best seen by examining the relations between
(i) The Exccutive and the Legislature.
(ii) The Legislature and the Judiciary.
(iii) The Judiciary and the Exgcutive.
(1) Tue EXECUTIVE AND THE LEGISLATURE.

(a) The aim of the British Constitutionalists up to
1688 was to keep the Executive and the Legis-
lature distinct, i.e., to prevent the Crown from
interfering with Parliament.

(b) Friction was constantly arising between the two (h)
and this is particularly marked in the Stuart
periods.

(c) The friction finally came to a head in the Revolu-
tion of 1688 and the passing of the Bill of

(g) Dicey, cap. IIL
(h) See post, p. 45 et seq.
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Rights (i), which put an end to many of the
causes of the trouble.

(d) To-day the two powers of the Executive and the
Legislature may be compared to a pair of horses
being driven side by side, separate yet working
in harmony.

(e) The closcness of thesc two powers is one of the
secrets of the efficiecncy of the English Con-
stitution.

(2) TnE LEGISLATURE AND THE JUDICIARY.

(a) Both Houses of Parliament have certain judicial
functions.

(i) The Ilouse of Lords has jurisdiction both
as a Court of Appeal and as a Court of
First Instance (j).

(ii) The House of Commons has a certain
judicial function in the right to commit
for contempt (k).

(b) The Judges have no power cither to make new
laws or to declare any statute void.

(c) They are not critics of the Legislature, but
interpreters of the law.

(d) The expression * Judge-made law?®’ means the
interpretation put by the judiciary upon the
statute.

(¢) Any such decision can be overruled by the
Legislature.

(f) On the other hand, the Courts have nearly always
vindicated the rights of individuals against inter-
ferenece from Parliament in anything less than
a statute (/).

Ashby v. White (m).

Stockdgle v. Hansard (n).

(g) Thus the separate Houses ol the Legislature are
kept in their proper places by the judiciary,
while the Judges are kept in their proper places
by the Legislature.

(8) THE JUDICIARY AND THE EXECUTIVE.
(a) Up till 1700 the Judges were dependent upon the

(1) See post, p. 123.

(j) See post, p. 29.

(k) See post, p. 33.

(1) Sce post, p. 34.

(m) (1702), 14 8. T. 695—888; Thomas 29.
(n) (1839), 9 A. & K. 1; Thomas 40.
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Crown for their position and salary and conse-
quently were servile to the Crown.

(b) The Crown used this control over the Judges to
obtain decisions favourable to itscll (o).

Bate’s Case (p).
Hampden’s Case (q).

(c) This control of the Judiciary by the Executivce has
been described as ¢ the greatest engine of Stuart
misrule.”

(d) The Act of Scttlement, 1700 (r), provided that the
Judges should hold office not at the King’s good
pleasure but during good behaviour (quamdiu
sc bene gesserint) and that they could only be
removed by an address presented by both Touses
of Parliament.

(e) From that date all fear of Royal tyranny dis-
appeared and the Bench began to support consti-
tutional rights and principles, even against the
Executive (s).

Wilkes v. Wood (t).
Beatty v. Gillbanks (u).

(f) The present position is that the Executive does not
interfere with the Judges nor take any actual part
in the deciding of cases.

(g) The Crown cannot set up extraordinary Courts like
the Court of Star Chamber (v) and in practice
does not establish any Court or appoint any
Judge without the approval of Parliament.

(o) Sce post, p- 46.

(p) (1606), 2 8. 'T'. 371; Thomas 17.

(@) (1687), 3 8. T. 825; Thomas 21.

(r) See post, p. 124.

(s) See post, pp. 10, 20.

(1) (1763), 19 K. T. 1153; Phomas 123.
(u) (1882), 9 Q. B. D. 308; Thomas 109.
(v) Sce post, p. 97.
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CHAPTER 1I.
CHARACTERISTICS OF CONSTITUTIONAL LAW

LEADING PRINCIPLES.

THE RULE OF LAW.

““ The undisputed supremacy throughout the whole country of
the central government and the security given under the
English Constitution to the rights of individuals ’ (a).
The rule of law is illustrated by the following principles :—
(I) The Sovercignty of Parliament.

(IT) The Right to Personal Freedom.

(I11) Equality before the Law.

(IV) Induction of general principles from judicial decisions

in particular cases.

I. THE SOYEREIGNTY OF PARLIAMENT.

(1) The Unlimited Legislative Sovereignty of Parliament.
Parliament can make or unmake any law.
Examples of this are afforded by :—
(i) The Act of Settlement, 1700 (b).
By which Parliament altered the succession to the
Throne. ‘
(ii) The Septennial Act, 1715 (c).
By which Parliament prolonged its own existence.
(iii) Acts of Indemnity.
Statutes, the objects of which are :—
(a) To legalise transactions which when they took
place were illegal.
(b) To free individuals from liability for having
broken the law.

(a) Dicey, p. 180.
(b) 12 & 13 Will. III, c. 2.
(¢) 1 Geo. I, st. 2, c. 38, and see post, p. 26.
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(2) The absence of any Competing Power in the State capable
of overriding Acts of Parliament.
¢ Unsuccessful Rivals.”’
(a2) Tae Kine.
The King has no legislative authority apart from
Parliament (d).
(b) REsoLuTIONS OF EITHER HOUSE.
The resolution of either House cannot alter the law
of the land.
Stockdale v. Hansard (e).
Bowles v. The Bank of England (f).
(¢) Tre JupGES.
Judicial legislation is subordinate to, carried on with
the assent and subject to the supervision of, Parlia-
ment.

(3) The Inability to Bind subsequent Parliaments.
An example is afforded by the following :(—

The Union with Ireland Act, 1800 (g).
The maintenance of the Irish Established Church was
made a fundamental condition of the Union of Great
Britain and Treland.

The Irish Church Disestablishment Act, 1869 (h).
Disestablished the Irish Church.

Irish Free State Constitution Act, 1922 ().
The Union abolished.
Southern Ireland (j) to have dominion status, and
to be known as the Irish Free State (k).

(%) The Power to Delegate Authority.

STtaTUTORY RULES AND ORDERS.

(a) Many statutes contain provisions authorising the
King in Council, a Government Department or a local
authority to make Rules and Orders on a particular
subject.

(d) See post, cap. TV.

(e) (1839), 9 A. & l&. 1; Thomas 40.

(f) [1913] 1 Ch. 57; Thomas 24.

(g) 39 & 40 Geo. TII, c. 67.

(h) 32 & 33 Vict. c. 42.

(1) 18 Geo. V, ¢. 1.

(1) By the Government of Ireland Act, 1920 (10 & 11 Geo. V, c. 17),
Ireland was divided into Northern Ireland and Southern Treland. Northern
Ireland consists of the six counties of Ulster; the rest of the country constitutes
Southern Ireland. Northern Ireland remains part of the United Kingdom.

(k) See post, pp. 65 et seq., for its Constitution.
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(b) Such Rules and Orders have the same effect as if they
had been enacted by Parliament.

(c) If a statute contain a provision that any such Rule
or Order shall be laid before Parliament and be of
no effect if either Ilouse resolve that it be annulled,
then, in the absence of any such resolution, no Court
of law can question the validity of the Rule or
Order (kk).

LIMITATIONS TO PARLIAMENTARY SOYEREIGNTY.
(R) No Legal Limitations.
(B) Actual Limitations.
(1) Tue CABINET.
Which introduces most of the legislative measures,
and conscquently practically monopolises legislation.
(2) Tue ELECTORATE.
Which ultimately can enforce its will.

(8) Lracurs ror Porrricar or INDUsTRIAL PURPOSES.
E.g., combinations of labour, political organisations,
ete.

(4) Tk LEAGUE OF NATIONS,
While having no direct power, the opinion of the

League must have some effect upon individual
members of the Commons.

(5) Tur Press.
Ilistory of the Freedom of the Press.

(a) In the sixtcenth century printing was considered
a monopoly of the Crown.

(b) In 1586 the Court of Star Chamber claimed the
regulation of all press matters, and established a
system of press censorship.

(c) The First Press Licensing Act, 1662 ().
Periodically renewed until 1679, when it was
temporarily suspended.

(d) Carr’s Case, 1680 (m).

“No man has a right to say anything of the
Government >’ : per Scroggs, C.J.

(e) In 1685 the Press Licensing Act was renewed for

seven years, and in 1692 for one year.

(kk) Otherwise a Court of law may inquire and decide whether the Rule
or Order be ultra vires or not.

() 18 & 14 Car. 1I, c. 83.

(m) 7 8. T. 929.
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(f) An attempt was made to renew it in 1695, but
it proved unsuccessful.
(g) THE ILLEGATITY Of GENERAL WARRANTS.

General Warrant = A warrant issued by a

Secretary of State to seize
a person or his papers.

(1) This question arosc on account of the attacks
made on the Government by Wilkes in a
paper called ‘““The North Briton.”” A
general warrant was issued *“ to make strict
and diligent scarch for the authors, printers
and publishers of a seditious and trcasonable
paper entitled ¢ The North Briton,” No. 45,
and these or any of them having found,
to apprchend and seize together with their
papers.”’

Acting upon this, Wood broke into Wilkes’
house and seized his papers. On an action
for trespass brought by Wilkes, it was held
that :—

A general warrant to search for and scize the
papers of the unnamed author of a seditious
libel is illegal.

Wilkes v. Wood, 1763 (n).

(2) A general warrant to search for and scize
the papers of the named author of a seditious
libel is illegal.

Entick v. Carrington, 1765 (0).

(8) A general warrant to search for and seize
the unnamed author of a seditious libel is
illegal.

Leach v. Moncy, 1765 (p).
(h) PreEsENT POSITION OF THE PRESS.

(1) Power to print without previous licence,
subject to the consequences of the ordinary
law.

(2) Press offences are tried by the ordinary
Courts.

RELATION BETWEEN PARLIAMENTARY SOVEREIGNTY
AND THE RULE OF LAW (q).

(1) “Parliamentary Sovereignty favours the Rule of Law

because :—
(a) The commands of Parliament can only be uttered

(n) 19 S. T. 1153; Thomas 123. (o) 19 8. T. 1080; Thomas 124.
(p) 19 8. T. 1001; Thomas 122. (g9) Dicey, cap. XIII.
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through the combined action of its three constituent
parts, and therefore take the shape of formal and
deliberate legislation.
(b) Parliament never exercises direct executive power.
(2) The Rule of Law favours Parliamentary Sovereignty
because :-—
The rigidity of the Law hampers the action of the Execu-
tive, and the Government can only escape by obtaining
authority from Parliament.”

II. THE RIGHT TO PERSONAL FREEDOM.
SAFEGUARDS OF PERSONAL FREEDOM.
(I) Means of obtaining Redress when Deprived of Liberty.
(1) Civil proccedings for damages for false imprisonment
or malicious prosecution.
(2) Criminal prosccution for assault or battery.
(II) The Writ of Habeas Corpus (7).
(1) (a) Issues from the K.B.D.

(b) Upon application by prisoner or on his behalf.

(¢) Addressed to custodian of prisoner.

(d) Directing him to state in his return to the Writ
all reasons for the detention of the prisoner,

(e) and to produce the prisoner before the K.B.D.

(2) When the prisoner is produced, the Court may

(i) Make no order.

(ii) Discharge him.

(iii) Grant bail.

(IITI) The Habeas Corpus Acts.
(1) Hubeas Corpus Act, 1679 (s).

(a) Before this Act there were various Writs in
cxistence for the purpose of securing personal
liberty to the subject when deprived of the
same (1).q

(b) But the right to release under any of them
could be, and frequently was, easily evaded.

Darnell’s Case (u).
Jenks® Case (v).

(¢) To remedy this, the ITabeas Corpus Act, 1679 (s),
was passed which :—

(i) Made the granting of a writ of habeas corpus

(r) This existed in a slightly different form long before 1679 and was
known as Habeas Corpus ad subjiciendum : see post, p. 130.

(s) 31 Car. II, c. 2.

(t) See post, p. 181.

(u) (1627), 3 S. T. 1; Thomas 98.

(v) (1676), 6 8. T. 1189; Thomas 99.
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compulsory in the case of a person charged
with crime and imprisoned without a legal
cause being assigned in the warrant of
committal.

(ii) Provided for the speedy trial of persons
imprisoned for treason or felony.

(d) Hence it has been observed that the Habeaus
Corpus Act, 1679, introduced no new principle
nor conferred any new right upon the subject.

(2) Habeas Corpus Act, 1816 (w).

(a) The Ilabeas Corpus Act, 1679, applied to
criminal cases only.

(b) The Habeas Corpus Act, 1816 :—

(i) Extended the procedure to persons im-
prisoned on a civil matter.

(ii) Provided for the issue and return of a writ
of habeas corpus in vacation, as well as in
term time.

(iii) Provided for the examination into the truth
of the facts stated in any return to a writ
of habeas corpus.

(8) Habeas Corpus Act, 1862 (x).

() No writ of habeas corpus shall issue out of
England into any colony or foreign dominion
of the Crown where there is a Court having
authority to issue the writ.

(b) Subject to this limitation, the writ extends into
all parts of the dominions of the Crown.

These Acts are sometimes suspended by Parliament in
cases of national emergency, but Acts of Indemnity are
always subsequently passed.

MARTIAL LAW.

Two meanings :— ®

(1) The common law right and duty of every citizen to
maintain public order by the cxercise of any necessary
degree of force in time of invasion, rebellion, riot or
insurrection.

(2) The suspension of the ordinary law and the substitu-
tion for it of discretionary government by the
Executive exercised through the military.

Points to Note.

(a) The Crown’s prerogative to declare martial law does not
exist in time of peace.

(w) 56 Geo. III, c. 100. (x) 256 & 26 Viet. c. 20.
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(b) Its exercise is limited by and ceases with the necessity
which gave rise to it.

Wolfe Tone’s Case (y).

(c) The Government would probably obtain Parliamentary
sanction before declaring martial law in England; but
should martial law have been already declared, owing to
extreme urgency, Acts of Indemnity would be introduced.

(d) Acts done by military authorities and all proceedings and
sentences of Courts-martial are examinable and may be
reviewed by the civil Courts, whether a state of war exists
or not.

History or THIS RULE.

(i) The Cuse of Mr. Marais, 1902.

During the South African War, M. (a civilian), who

had been placed under military arrest, appealed

against such arrest to the Privy Council. It was

held that the action of the military authorities was

justified, as a state of war then existed in the colony.
te p. D. F. Marais (z).

(ii) As a result of this case the rule was established that
where a state of war existed and was recognised by
the Courts, the Courts had no jurisdiction over the
military authorities.

(iii) This decision was hotly contested.

It was followed in R. v. Allen (a) and R. v. Strick-
land (b).

But was rejected in Heddon v. Evans (¢) and Egan
v. Macready (d).

(e) If the proccedings of any Court-martial are proved to be
necessary, the Courts will not interfere; but it is for the
Courts to dctermine whether the proceedings are necessary
or not and whether they will or will not interfere.

(f) Tae EmerceNcy POwERS AcT, 1920 (e).

(i) A ““state of emergency ” may be declared if at any
time the tranquillity of the State has been disturbed
by combinations which have a tendency to deprive
the public of fuel, light, food or means of locomotion.

(ii) When a “state of emergency > has been declared,
ITis Majesty may by Order in Council make regula-

() (1798), 27 S. T. 613.

(2) [1902] A. C. 109; Thomas 180.
(a) [1921] 2 1. R. 241.

(b) [1921] 1 I. R. 265.

(e) (1919), 35 T. I.. R. 642.

(d) [1921] 1 I. R. 265.

(e) 10 & 11 Geo. V, c. 55.
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tions creating summary offences punishable by fine
or imprisonment, or both (j).

MILITARY LAW.

(1) Military law is the law which at all times, whether in
peace or war, at home or abroad, governs the soldier.

(2) Civilians are in no case subject to it.

(8) Soldiers and sailors are subject to both
(a) The ordinary law of the land, and
(b) Military law (in virtue of their profession).

(4) They are primarily bound to obey the civil law, even
though such obedience may render them liable to trial
by Court-martial.

(5) Soldiers or sailors refusing to obey the orders of a superior
officer are liable to be tried by Court-martial.

(6) If acting honestly in discharge of his duty, a soldier or
sailor will not be liable for wrongful acts done under
orders, unless it can be shewn that such orders were
clearly and manifestly illegal.

Keighley v. Bell (g).

(7) No action lies by a person subject to military discipline
against a military tribunal or superior officer for any act
causing injury to person or liberty if that act be within
jurisdiction and in the course of military discipline, even
though it be done maliciously and without reasonable and
probable cause.

Sutton v. Johnstone (h).
Dawlins v. Paulet (i).
Dawlkins v. Lord Rokeby (j).
Heddon v. Evans (k).

(8) An action for damages will lie if a man be imprisoned
because he disobeys an order made by a military superior
which that military superior has no jurisdiction to make.

Warden v. Bailey (1).

(9) A military tribunal or officer will be liable to an action
for damages if, when acting in excess of or without juris-
diction, they do to another military man what amounts
to assault, false imprisonment, or any actionable wrong,
even though the injury purport to be done in the course
of military discipline.

Heddon v. Evans (k).

() Fine up to £100, imprisonment up to thrce months,
(g) (1866), 4 F. & I'. 763; Thomas 142.

(h) (1787), 1 T. R. 498; Thomas 133.

(1) (1869), [.. R. 5 Q. B. 94; Thomas 137.

(;) (1875), L. R. 7 H. I.. 744; Thomas 136.

(k) (1919), 85 T. L. R. 642; Thomas 138.
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(10) The Courts will not entertain an action for wrongful
dismissal.

Courts-Martial.

(1) Courts to try military offences held under the authority
of the Army Annual Acts.

(2) A soldier can be tried by Court-martial for :—

(i) Military offences.
(ii) Crimes against civilians when
(a) his regiment is out of England, and
(b) there is no civil Court competent to try him
within 100 miles.

(8) The members of Courts-martial are judges of fact, as well
as of law.

(4) The Courts have power to determine who are the persons
subject to military law, and whether a given proceeding
is really justified by the rules of law which govern the
Army.

(5) A soldier or sailor, though sentenced or acquitted by a
Court-martial, may afterwards (in cases triable by a civil
Court) be tried by a civil Court.

THE RIGHT OF SELF-DEFENCE.

(a) Every man is justified in using against an assailant a pro-
portionate amount of force in defence of himself.

(b) Therefore if a man be attacked by an assailant in such a
manner as to cause him reasonable fear of danger, he is
justified in adopting proportionate means to ward it off.

(c) If, having retreated as far as he can until he has no means
left of escaping from the attack, he turn upon his
assailant and kill him in order to avoid destruction, he will
not be guilty.

(d) When an assailant is not attacking a human being but is
interfering unlawfully with property, the possessor of that
property is allowech to use proportionate force to prevent
such interference, but is not as a rule justified in killing
the trespasser.

(e) But in defence of a man’s house, the owner may kill a
trespasser who would forcibly dispossess him of it in the
same manner as he might by law kill in self-defence a
man who attacked him personally, with this distinction,
that in defending his house, he need not retreat, as in
other cases of self-defence, for that would be giving up his
house to his adversary (m).

R. v. Hussey (n).

(1) (1811), 4 Taunt. 89. (m) 1 Hale 485-6.
(n) (1924), 18 Cr. App. Rep. 160.
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III. EQUALITY BEFORE THE LAW.

General Rule.

All persons are subject to the same law and liable to be
tried in the ordinary Courts.

(a) In France a system obtains known as ‘“ Le droit adminis-
tratif *> by which officials are tried before special Courts
consisting of officials for acts done in an official
capacity (o).

(b) No such system exists in England, but there are certain
exceptions to the general rule.

Exceptions.
(1) Tae Crown.
A petition of right cannot be maintained against the
Crown to recover damages for any tort.
Tobin v. The Queen (p).

(2) Pusric OFFICERS.

(a) Are not liable for the negligence or default of sub-

ordinates.
Lane v. Cotton (q).
Buainbridge v. P.M.G. and Crane (7).

(b) Are not held personally liable for contracts made by
them on behalf of the public in performance of their
duties.

Macbeath v. Ilaldimand (s).

(¢) Are not liable to be sued in respect of acts done in the

performance of their public duties.
Gidley v. Lord Palmerston (t).

Unless :(—

(i) Circumstances shew intention to be liable—

Graham v. Commissioners of Public Works (u).

(ii) They are made liable by statute.

(d) In actions of tort, they are liable to be sued in their
personal or individual capacity, but not in their
official capacity or as a body.

Raleigh v. Goschen (v).

(0) Dicey, cap. XIL.

(p) (1864), 16 C. B. (v.s.) 810; Thomas 78.
(q) (1701), 1 T.d. Ray. 646; Thomas 75.
(r) [1906] 1 K. B. 178; Thomas 80.

(s) (1786), 1 T. R, 172; Thomas 72.

(t) (1822), 3 B. & B. 275: Thomas 73.

(w) [1901] 2 K. B. 781; Thomas 86.

(v) [1898] 1 Ch. 73; Thomas 87.

G.L.H. 2
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(e) Are to a certain extent protected by the Public

Authorities Protection Act, 1893 (w) :—

(i) Every action brought against any person in
respect of any official act or any act in pursuance
or exccution of statutory or public authority
must be brought within 6 months.

(ii) The defendant is entitled to plead ¢ Tender of
Amends *’ before the action was commenced.

(iii) If such action be unsuccessful, the defendant can
recover costs on a higher scale than could an
ordinary individual.

(8) Acts OF STATE.

(a2) An ““ act of State ** is either
(i) An act done by a foreign ruler or his representa-

tive in his political capacity.

(ii) An act done by a representative of the Crown
(previously sanctioned or subsequently ratified)
affecting the person or property of someone not
a British subject.

Madrazo v. Wills (x).
Buron v. Denman (y).

(b) The plea of an act of State is a defencc only to actions
brought by foreigners in respect of acts done by
representatives of the Crown abroad in pursuance of
their authority.

(c¢) It is no defencc to an action respecting anything
done within the Realm or to an action brought by a
British subject.

(4) Junces or THE Hicr CourTt.
Are not liable for any acts done in their official capacity.
(5) JusTICES OF THE PEACE.

Are not exempt for acts done maliciously or outside their

jurisdiction.

1V. THE INDUCTION OF GENERAL PRINCIPLES FROM
JUDICIAL DECISIONS IN PARTICULAR CASES.

The importance of Judge-made law is illustrated by the fact
that the independence of juries and the immunity of Judges were
only established by judicial decisions in particular instances,
vz, —

Bushell’s Case (juries) ().
Hamond v. Howell (Judges) (a).

(w) 56 & 57 Vict. c. 61, (z) (1820), 3 B. & A. 353; Thomas 140.
(y) (1848), 7 R. R. 554; 2 Ex. 167; Thomas 140.

(z) (1670), 6 S. T. 999; Thomas 151.

(a) (1678), 2 Mod. 218; Thomas 155; and see also the subsequent cases.
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The Right to Freedom of Discussion.

Every person is permitted to say, write or publish what he
pleases so long as he does not bring himself within the law
relating to Defamation, Sedition, Blasphemy or Obscenity.

DEFAMATION.

(a) A defamatory statement is one which exposes the person
about whom it is published to hatred, ridicule or contempt
or causes him to be shunned or avoided or tends to injure
him in his office, profession or trade.

(b) If written or made in any other permanent form it is
Libel; if spoken or made by gestures it is Slander.

SEDITION.

(a) To attempt to bring into hatred or contempt, or to excite
disaffection against, His Majesty, the Government or
either Ilouse of Parliament.

(b) To incite His Majesty’s subjects to attempt the alteration
of any matters in Church or State as by law cstablished
otherwise than by lawful means.

(¢) To excite discontent or disaffection among His Majesty’s
subjects.

(d) To promote feelings of ill-will and hostility between
different classes of His Majesty’s subjects.

BLAsPHEMY.

Any publication or utterance relating to God or to the
Christian Religion which is intended to wound the feelings of
mankind or to excite contempt or hatred against the Church
or to promote immorality.

OBSCENITY,

Any publication or utterance which has a tendency to deprave
or corrupt those whose minds are open to immoral influence.

The Right of Public Meeting. .

People may meet together when and where they please so
long as they do not :—
(1) Commit a nuisance.
(2) Commit a trespass.
(8) Constitute an unlawful assembly.

UNLAWFUL ASSEMBLY.
Three or more persons who :—
(a) Assemble to commit, or when assembled do commit, a
breach of the peace.
(b) Assemble for any purpose in such a manner as to cause
reasonable persons to fear a breach of the peace.
(c) Assemble to commit a crime.
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Points to note :—

(1) All persons joining in or encouraging the proceedings
are criminally liable.

R. v. Atkinson (b).

(2) Mere presence does not necessarily constitute ‘¢ en-
couragement,’ but, if unexplained, it may be evidence
for the consideration of the jury.

R. v. Concy (c).

(8) Persons meeting for a lawful purpose in a lawful manner
do not constitute an unlawful assembly because they
may, by so meeting, provoke others to commit a breach
of the peace.

Beatty v. Gillbanks (d).

(4) Persons mecting for a lawful purpose, but in an unlawful

manner, constitute an unlawful assembly.
Wise v. Dunning (e).

(5) The law recognises no right of public meeting in a public
thoroughfare or place of public resort analogous to a
public thoroughfare.

R. v. Cunninghame-Graham and Burns (f).

(6) A proclamation by a Secretary of State docs not make
an otherwise lawful assembly unlawful, but it does make
people cognisant of what is likely to occur.

R. v. Fursey (g).

(7) Where a breach of the peace has occurred, the meeting
may be called upon to disperse, but wrongdoers should
first be arrested.

O’Kelly v. Harvey (h).

(8) Persons taking part in a lawful assembly are not justified

in using extreme measures to resist the police.
R. v. Ernest Jones (i).

Rour anp Rior at Common Law.

(a) An Unlawful Assémbly becomes a Rout as soon as it
starts from its place of meeting to carry out the purpose
for which it assembled.

(b) It becomes a Riot as soon as it begins to carry out that
purpose with a show of violence.

Field v. Receiver of Metropolitan Police (j).

(b) 11 Cox 3832. (c) 8 Q. B. D. 552.
(d) (1882), 9 Q. B. D. 308; Thomas 109.

(e) [1902] 1 K. B. 167; Thomas 111.

(f) (1888), 16 Cox C. C. 426; Thomas 214.

(g) (1883), 6 C. & P. 81; Thomas 213.

(h) (1882), 14 L. R. Ir. 105.

(1) (1848), 6 8. T. (n.s.) 783; Thomas 226.

() [1907] 2 K. B. 859.
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Rrorous AssemBLY.

(a) Twelve or more persons who do not disperse within an
hour after a J.P. has read to them a proclamation calling
upon them to do so.

Riot Act, 1715 (k).

(b) It is a misdemeanour for any person to refuse to help to
suppress a Riot or Riotous Assembly when called upon
by a constable or J.P. to do so.

(¢) A magistrate is guilty of criminal negligence if he does not
use every means in his power to prevent a breach of the
peace.

R. v. Pinney (1).

(d) The military may be called in by the civil authorities to
help to suppress a riot or riotous assembly, but this
should only be done as a last resort.

(e) But if the military authority be invoked, it must

(i) act under the direction of the civil authority (usually
a magistrate) ;
(ii) not fire without his orders;
(iii) not refuse or omit to fire if so ordered by him.

Rights of the Crown in Dealing with an Unlawful Assembly.

(1) To prosecute every participant for misdemeanour.

(2) To disperse it, if necessary by force.

(3) To deal with a riotous assembly under the provisions of
the Riot Act, 1715 (k).

(4) To call for sureties for good behaviour.

(5) To call upon a lawful assembly to disperse, if the peace
can be restored by no other means.

(6) To proclaim the meeting beforehand in order to warn
citizens that they attend at their own risk.

PUBLIC MEETING ACT, 1908 (m).

Any person creating or inciting *to disorder in order to
prevent the transaction of business at a public meeting is
guilty :—

(a) Of an offence punishable summarily, if the meeting is a
lawful one.

(b) Of an illegal practice within the meaning of the Corrupt
and Illegal Practices Prevention Act, 1883 (n), if the
meeting is a political meeting held between the issue and
return to a writ for the election of a Member of Parliament.

(k) 1 Geo. T, 8t. 2, c. 5
(1) (1832), & C. & P 254 Thomas 218.
(m) 8 Tdw. VII, c. 66.
(n) 46 & 47 Vict. ¢, 51.



22 CONSTITUTIONAL LAW AND LEGAL HISTORY.

TRADES DISPUTES ACT, 1927 (o).

(a) Any strike or lock-out (p) is illegal which
(i) has any object other than the furtherance of a trade
dispute within the trade in which the strikers are
engaged—or—
(ii) is designed to coercec the Government by inflicting
hardship on the public.
(b) It is an offence to take part in any such illegal strike or
lock-out.
(c) The funds of any trade union may be 