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*! SOCIETY, IF | MAY SO PHRASE IT. IS FEDERAL IN ITS NATURE, AND
THE AUTHORITY. ACCORDINGLY, THAT IS TO COORDINATE
ITS ACTIVITIES MUST CORRESPOND IN STRUCTURE.
TO THAT FEDERAL NATURE."”
=H. J. LASKI.



AUTHOR'S NOTE

Constitutions when written do not breathe. They get life
only when human elements gather and work them. A new shape
they assume, a new garb clothes them. Imperceptible they move,
invisible they influence, and unseen they control. Their force is
seen all over yet none feels it, their majesty enforces submission but
none looks at the figure which makes the demand. With a form
still formless, seen yet unseen, felt yet not feeling, it is a creation
of the human hand, and the ingenuity of the human intellect
made and fostered to control both. Every evasion of a,constitutional
principle gives birth to a new constitutional guarantee, and every
attempt at loosening the ties of the machinery leads to additional
provisions of constitutional safeguards. It is the brain that makes,
that undoes and again provides against any further undoing.

Human emotions develop attachments to place, policy and
principles. A feeling of one’s own is the first impulse of a child.
To appreciate ‘one’s own’ is the next step and to estimate it as the
best, completes the picture of human pride. From ‘individual
pride’ to ‘national pride’ it is not a long march; itis only putting the
idea in a group-term, it is the expression of the collective menta-
lity of the citizens of a place or a country.

National pride implies national consciousness, born of a
sentiment among people who are bound by circumstances similar,
customs uniform and outlook resembling closely and not divergent. -
To be controlled or ruled by such similar individuals, rather than
by others differing in everything is the anxious instinct of all crea-
tions, more so among human beings. This little anxiety develops
inko a sentiment, a conviction and when sedulously fostered, into
a hatred of anything, not national.

To live in unity among diversity, to forma Nation without
sacrificing nationalities and to have a central force maintaining inde-
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pendence at the circumference is a later evolution in constitutional
outlook, It was a wonder and it is a wonder still, to many.

Difficulties in conceptions are but the index of problems in
actual exercise of the ideas. Demarcation of powers, enforcing
them, finding solutions in cases of hitch have to be faced in an
attempt to coalesce the State and National ideals. An arrange-
ment to get on together with the least friction is a Federal Consti-
tution. But, still in the working of it, wrong understanding of
powers, an over-statement of the case, difficulties of minorities
or weaklings may crop up and these shall have to be decided
impartially.

This irgpetus to be equitable and judicial, this ideal to do
justice to the component parts of a Federal Constitution impar-
tially and rigorously, is responsible for the political expedient of a
Federal Court. °

The New Reforms have incorporated this as a natural
auxiliary to its Federal Political Structure and have given it a
statutory basis in the Constitution. The Indian Federal Court
is a great improvement, on other models, with greater possibilities
of stability, fearlessness and stern impartiality, and is likely to
remain unaffected by the ebb and flow of party politics and
besetting prejudices.

Attempt has been made in this book to study more the
constitutional position of the Court, though the necessary aspects
of case-law as relating to the former have not been forgotten.
Federation in its modern (Western) form is an experiment and
the Federal Court in India is distinctly of an alien origin, an
experiment within an experiment called upon to determine the
difficulties in running the latter. ‘Federal India” will present new and
unprecedented problems, as ‘Federal India’ itself is a delibergte
challenge to the accepted notions of political constitutions, so far.

In writing this book, | have had the invaltiable help of
eminent constitutional thinkers and writers and | have gratefully



(iii)

acknowledged my debt to them in appropriate places. They
have been of great guidance to me and my debt to them will
have to remain for ever undischarged. Classic constitutionalists
make the world richer and their credit-side enhances as every
subsequent writer draws on their intelligence or their productions.
It is a consolation that this humble attempt goes to'immortalise
further the world’s debt to a few of its greatest men.

College friendship and colleague’s solicitude have been the
cause for several suggestions from Mr. S. Padmanaba Chariar
B. A, B. L., Advocate and Additional Public Prosecutor of
Ramnad, Madura. Mr. K. Somasundaram (Cert. Libr.),
Librarian, the Madura College, Madura bore with me
the brunt of the work, pleasantly and cheerfully‘. Mr. A. G.
Solomon M. A., (Cert. Libr.,) Librarian, American College, and
the whole Library Staff of the Victoria Edward Hall, Madura
have assisted me considerably. | cannot forget the services
rendered by the staff of the Madura Co-operative Urban Bank
Ltd., Madura and my own devoted clerks.

The pressmen have been punctual and kind o me. The
manager of the H. S. D. Press, Mr. Ramanuja Alwar spared no

pains in this enterprise of mine.

| tender my heartfelt thanks to all.
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THE FEDERAL COURT OF INDIA

CHAPTER 1

A FEDERAL COURT—FEDERAL.?

A Federal Court? s the appellation or adjective given to
the ‘Court’ correct? What constitute the Federation? Have they
the constitutional character to give birth to a Federal structure?
The obviously unoffending innocent title sets us thinking.

"Sec. 5 of the Government of India Act lays down that the
following shall be united in a Federation under the Crown by the
name of the Federation of India.

(«¢) the Provinces hereinafter called the Governor’s
Provinces «nd

(b) the Indian States which have acceded or may
thereafter accede to the Federation,

So the two elements in the forthcoming Federation are the
Provinces on the ‘one hand and the Indian States on the other.
The union between the two is caused by a “declaration in a pro-
clamation that as from the day appointed they shall stand united.””

Ordinarily a federal state is an union of several Socereign
States based first upon a treaty between those states or upon some
historical status common to them all and secondly upon a federal
constitution accepted by the citizens.?  Are; the provinces sove-
reign states? Do the Indian States possess a ‘sovereign’ charaéter?

1 Fedvrated and Unified Conatitutions By A, P. Newton, Longmln; ‘p. b

—
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This leads us to a recapitulation of the constitutional status
of the provinces under the present Act e.g. before 1935 Act is
inaugurated. Provinces can never be said to be ‘sovereign’ in any
aspect. The growth of British India has been due and based upon
several political incidents.  Any organized evolution was impos-
sible in the very nature of things, much ‘less a systematised
constitutional development. It has been a case of independent
growth, passing through a stage of centralisation, leading again to
one of decentralisation.

The Indian Empire may be regarded under the aspect of a
vast Federal State. The original three provinces of Madras,
Bombay and Bengal were at first mutually independent and were
co-ordinate in power. The Acts of Parliament of 1773, 1799, 1833
gradually made the Presidency of Bengal more prominent and
placed the other two under the control of its Governor who thus
became the Governor-General of India. Throughout the *period
of conquest, the Central Government increased in authority and
although this centralisation was often criticised, (John Bright’s
speech August 1, 1859) it was not till 1870 that a movement in the
opposite direction was begun. From the Governorship of Lord
Mayo down to the present time, the move has been to strengthen
the administrative powers of the provinces.? Later the move
in that direction was faster and the Act of 1925 has unequivocally
stated that it is establishing Provincial Autonomy. So the pro-
vinces as they are now before the inauguration of Federation, do
not possess even autonomy in any matter and itiis a mockery to
think of them as ‘Sovereign States’ capable of agreeing to or con-
tracting with others for a common cause or for a political union.

The significance cf the above remark may be seen from the
discussions which the eminent constitution lawyer of India Sir Tej
Bahadur Sapru raised in the Federal Structure Committee
on the Preliminary Report. He tried to substitute the words
‘the .Federated Provinces of British India’ and stated em-

2’ Colonial Govsrnmeni—Paul S, Relnsch, Prof. of Political Sclemce. Wis-
consin Univeraity, p. 296. -
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phatically that Their Mighnesses of Indian States wanted to federate
with @ new India which will consist of Federated Provinces and
that | believe was also of the view of my friends over there. He
also further reiterated ‘the provinces as they are, are entirely out
of the question. The Provinces must be federated and the Indian
States must be federated.® My point is this if you have the word
Provinces without the word ‘Federated’ then it means that each
single Province might federate and in principle [ am absolutely
opposed to that. The Proninces have to be federated, if my friends
want them from their point of view, to be sorercign provinces
otherwise they defeat their own object’”” Mr. Jinnah also adopted
the view that ‘until the provinces are federated they cannot be
component elements.’

“Federating Provinces of British India” was the phraseology
finally,agreed upon, but the Act now contains the old ‘Governor’s
Provinces’ (conclusion of the Sub-Committee).

The other party to the Federation presents another type
altogether. The Indian States have survived so far as separate
entities. Many of them have treaty relationship with the British
Crown. Regarding internal management, the State Raj is supreme
but their outside relations are not extensive at all. They have no
“separate-entity-relationship” regarding foreign affairs which are
entirely in the hands of the Government of India. The character
of the sovereignty has been defined by the Government of India
once thus 3(a) ‘The principles of International Law have no bearing
upon the relations between the Government of India as repre-
senting the Queen Empress on the one hand and The Nutire
States wnder the sorercignty of Her Mujesty on the other. The
paramount supremacy of the former presupposes and implies the
subordination of the later.

To call the States our ‘Indian Protectorate’ as Sir Louis
Tupper has done, may not be satisfactory as it reminds people of

3 FedgralsStructure Committee Proceedings, p. 205,
3a Resolution of the Government of India No. 17C0F-Aug, 21, 1891.
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the semi-civilised regions in the African Continent undet British
control or influence,

To call them again ‘Feudatory States’ is to import a notion of
territorial relationship which existed in the Europe of the middle
ages, to which the position of the protected princes does not afford
a parallel. The best thing is to understand the various ties that
unite and the diverse circumstances that separate these states in
the general scheme of Indian Constitution ¢ Sir Courtney Ibert is
of opinion that all the States character cannot be generally stated
but it has to be considered and stated with reference to particular
States as based upon and deducible from the treaty, engagement
or sannad available.5 The distribution of sovereignty is a question
of fact and it can be collected from the defacto relations of those
States with the British Government from the course of actions fol-
lowed so far. One thing is clear. The character of the retation-
ship defies all known definitions or language of political parlance.
All characteristics of internal sovereignty are possessed by the
Indian Major States. They have their Legislature, Executive and
Judicature, probably better managed and more efficiently equipped
than their parallels in British India. Within the Indian ‘State, the
Ruler is supreme and he is the source of all power for good or for
evil. The Legislature, the Executive, and sometimes even the
Executive owe their existence to the Ruler and they cannot be
imagined as arising out of any constitution. By one stroke he can
demolish old and create new functionaries. The person of the

Indian Ruler is the essential factor in a state as far as internal
affairs go.

But the functions of external defence, of military organiza-
tion and of foreign relations lie beyond the Scope of State Partial
Sovereignity. This curious admixiure of sovereignity in internal
matters vyith want of it in external relationship has been termed a

4 "Indlan Constilution—A. Rengaswami Iyengar, p, 226
6 Government of India—Sir C. Ilbert,



3

‘semi-sovereign’ by Sir William Lee-Warner.s He would purposely
avoid using the phrase “'self-governing units”.

Are the Indian States independent at all? The British
Indian Government interferes with the Indian State when there is
gross misrule. The depositions, annexations, regency-rule are all
illustrations of the exercise of this power. Then the relationship
is considered as one of a subordinate power owing an explanation
to a superior regarding the former’s conduct. [f one disobeys,
it is not termed as an act of war but one of disloyalty or rebellion.
So even the internal sovereignity is a conditional one, based upon
good behaviour of the Princes and the paramount power being sa-
tisfied with it. It is not the province here to discuss how this arose,
enough itis for us to consider the present real legal and.constitutional
status of the state as a party to federate. A sober and great consti-
tutiona] lawyer of India pathetically writes:-whatever encroachments
on the rights and privileges there may have been in the past, have
been made not by the people of British India or by any Government
responsible to them but by the irresponsible and bureaucratic Govern-
ment of India. [f their rights have been ground down and become
attenuated it is due to the British Steam roller driven’ by the Po-
litical Department of India under the orders of successive Viceroys.”
A still more moving picture of their servility is given by Chailley
‘the political officers who reside at their (States) courts are theit
master. This may not be true in the case of the Nizam who has
eleven million subjects nor perhaps in the State of Mysore with its
five millions; the opposition of rulers of this calibre might be in.
convenient and they:-conscquently escape from the annoying con-
trol of the political despot. But elsewhere, the attitude of  the
political officer is while ordinarily deferential in form, thougt
even that is sometimes lacking, is the attitude of a servani
who directs his nominal master, haughty, polite and imper-
tinent and ironical. And what say the observers | am quoting,
‘are these political officers save spies whose words will be
believed by the English in the face of all outside denial

6 Sir [.ee-Warner—Native States of India. 1910, Macmillan.
7 Indlan Conslitutional Problems—Sir P. S, Sivaswamy Iyer, p. 200,




8

Once they have pronounced judgment on any matter, how can the
chief appeal against it . . The peoples of the States are not
deceived. They know their rulers are thus subject to masters
and their attitude takes colour from this.8 Other officers beyond
the political agents have not been free either, from any blemish
of this type. They have translated the paramountcy to an impe-
rialistic tone. The relations have been gradually changed. They
have been imperceptibly shifted from an international to an Impe-
rial basis, the process has been veiled by the prudence of the
statesmen, the conservatism of the lawyers and the: prevalence of
certain theories about sovereignity.? Sydenham of Cambe struck
the same note of Imperialism when he wrote ‘the Native States of
India form a great group of semi-independent communities to which
history suppliés no parallel . . . When the phase of
‘subordinate isolation’ ended with the Great Indian Mutiny Lord
Canning announced justly ‘the Crown of England stands forth as
the unquestioned ruler of All India’.1°

In the face of the opinions of these non-state authorities, it
will be better to consider some of the views of the protagonists of
State-Sovereign view.

His Highness The Maharajah of Bikaner stated before
the Federal Structure Committee thus—The Princes are entering
into this discussion with an open mind . . Our willingness
to consider Federation is subject to two essential and broad
conditions

a. that India retains the British connection as an equal
partner in the British Commonwealth of
Nations.

b. that an equitable agreement is reached between all
the parties concerned to govern relations of

8 Cha:illey Problems of British India, p. 259.
9 Westlake's Chapters on the Principles of International Law.
10 The Nineteenth Century and After—p. 831, 1937 Vol.
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two Indias—ensuring for the States their due
position in the future constitution as co-equal
partners with British India, guaranteeing their
treaties and internal sovereignty and safe-
guarding their interests including those of their
subjects on terms just and honourable alike to
States and British India.

The States lay emphasis on the importance of their being
co-equal partners. T'hey could not accept any position of slightest
subordination or inferiority to British India. The States wish to
secure the fullest freedom in their own affuirs and to retain or—in
cases of some arbitrary decisions by agents of the ("roiwn—to regain
their Sovereignty and internal «utonomy as implied by treaties,
sanads and other engagements . . . The Princes do not
want to be levelled down from their present position of internal
sorereiynty. If it is desirable and feasible to level up others, we
shall be delighted but we do not want to go down. British India if
| may say so with all respect has everything to gain but the States
are losing their sovereignty and are willingly surrendering it in
certain respects.10a

Another line of reasoning was adopted by Sir Akbar
Hydari: ‘We the Indian States and the Provinces have decided to
co-operate with each other and build up a structure of a greater
and united India.—What | should like to do is first of all to start
with the Federal Legislature and see how iwe «ll fit into that
Federal Legislature. 103 But Sir C. P. Ramaswamy lyer imme-
diately answered “him ‘Sir Akbar Hydari said that the federation
ought not to be conceived of as if the Indian States were coming-
into a British Indian Legislature. That is not the view at al[,20b

Mr. M.R. Jayakar19c—The analogy between the Indian
Princes and the Sovereign is a dangerous

10a_Federal Structure Committee Proceedings, p, 10—12,
10b Page 18, F. S. Committee Proceedings.
10c Psgo 8. Po.
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analogy and [ wish cven at this stage to sound
a cautionary note. If the Indian Princes conie
into the Federation ou « footing of sorereiyn
or quasi-sovereign rights, that must not be the
basis later on for asking for analogous rights
for the Provinces . . af the present moment
the Indian States are Sovereign Stuates, their
subjects are not British subjects, they owe a
certain dynastic allegiance to the Crown but
they cannot be said to be anything else than
Sovereign States within certain limits. They
come into the Federation on an entirely dif-
ferent basis from that on which the Provinces
come in. The Provinces at the moment are
not sovereign though they may be made so
by the Scheme of Federation and any attempt
to put the Provinces and the Indian States on
the same footing or any argument based on
the analogy of the Indian States for sovereignty
for the Provinces, would be very unwise.

H.H. The Nawab of Bhopal:—Our claim for weightag