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CONSOLIDATED
Comparative Tables showing seriatim the Volumes
and Pages of all Indian Law Journals and Reports
for the period specified at the top of each table, with
the corresponding Volumes and Pages of Indian

Cases.
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' 58 | Emperor v, Dulla - | 78 1054.
1 | Radha Dulaiya v. Rashik Ial ., | 75 14 | 59 | Chhote Lal v. Chandra Bhan ., To be
5 | Kuber Das v. Ram Din Kalwar ,, To be 66 | Sadiq Ali v. Anwar Ali P’m:,ds
printed, | 72 | Mohindra Man Singh v. Mahara;
7 | Narendra  Bahadur Pal v Singh 70 132
Bagati .. | 88 85 | 77 | Raghubans Upadhya v. Indarjxt
11 | Emperor v Kohna Ram . 68 32 Singh 890 08
13 | Bahadur S ngh v. Mohinij I\unwm 88 089 | 79 | Kallu Tiwari v. Rajindra Prasad 70 124
17 | Emperor v. Shiboo 74 1046 | 81 | Balkishan v. Raghubar Dayal .. | 74 991
18 | Fakhirullah Khan v. Ram S.lrup 68 78 | 84 | Sheo Cha an v. Panna Lal T o1
21 | Jai Ram Das v. Raj Narain .. |70 553 | 9o | Kishen Singh . Chhajju S ngh ., To Izcl
25 | limperor v. Ashiq Husain Khan | 74 1049 printed.
27 | Shib Dayal v. Mcharban 69 081 |ou | Munna lalv. The Collector of |
43 | Jugal Kishore v. The Great Indian Shahjahanpur | 74 995
Peninsula Railway .. | 88 a1 | 99 | Prosotam Das Kolapuri v, Lachuu
40 | Mohan Lal v. Prasadi Lal .. |78 o999 Narain .. 169 oss
49 | Partab Sing v. Bohra Nathu Ram| To be 107 | Amir-ud-Din v. Muzaffar-ul-
printed, Hasan ) .. .89 641
53 | Iqbal Haidar Khan v. Wasi 109 | Emperor v. Angnu Singh <171 Sos
Fatima Bib: 74 1004 ‘115 | Lallu Singh v. Gur Narain .. .68 7(,3
50 | Great Indian Peninsula R‘ulwa.y
Company v. Bhola Nath, Debi
Das .. |70 854
!
21 ALLAHABAD LLAW JOURNAL, ¥OR JANUARY-FEBRUARY, 1923,
1 | Solehman Qadir \. Salimullah 32 | Moti Ram v. K. L. Rodwell o ! Tq be
Bahadur 69 138 i printed,
g | Banku Behari Dhur v. J. C. Galse 33 | Ram Prasad v Sumer Nath
tam 69 !63 Paude oo o Tobe
13 | Badri Narain Singh v. ’Ihnkurain printed.
' Harnam Kuar .. 1 88 1000 | 36 | Durga Prosad v. Emperor o | To be
] neumuran Prasad v, Shyam ' l i rinted.
18 R‘Y{“lngr T .. 169 71 |37 | Raj Narain Mal v. Santi Jal .. PTO be
dha Krishna v, Bisheshar Sa- | printed,
23 Rn;m' .. !‘ 67 91439 | Khunnu Malv. Indarpal Singh , 71 .78
27 Auml;a Chandra Banerjea v. The | Emperor v. Har Prasad Bhar-
Corporation of Calcutta 69 114 gava . To be
prinied.
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50 | Suraj Mal v. Nathwa oot To be Sadiq Ali v. Abdul Baqi Khan.. ' 71 400
Frinled, Chet Ram v. Ram Singh .. I 87 509
53 | Badri Singh v. Tulthi Ram .. " "To b¢ Pramatha Nath Roy v. Wilham
: ’ printed. Arthiur Lee -- (68 goa
A Syed Kasish v. Jorawar Singh .. .68 573 Kuinar Sainthwaf v, Bishun Mo-

%‘ﬂ Bari¥iv. Ram Baran' .. Not han Sahai 78 o5t

ol R T . reportable. Sakat Mal v. Kateri - 171 3%6

81 Abdnl Karim Khanh v. Qasim Ali - Jai Indra Bahadur Singh v. Bijai |

Y 1. ‘Khan - - - Y707 951 Raj Kunwar .. Not

63° Ajodhia Prasad v. Gobind  Pra- | ‘ reportabic.

mt “sad . L ' e 91 1034 Bharat Indu v, Asghar Ali XKhan 452

65 | Surwan Pracad Tewariyv. Basdeo Nur Muhammad Khan v. Em- 1.

' Narain Singh 74 12y peror 171 525

72 Allu v. Emperor . 74 260 Bahadur Singh v. Ram  Bahadur 71 405

73 | Lakshmi Chand AL Aua:ndl 71 574 Khetal v, Emperor .. |73 02

77 | Haribar Pracad v. UdaiNath Sah | 74 113 Sheo Ramji v. $ri Ridhnath Maha-

81 | Jhinku Singh v. fital Singh 174 133 deoji 17l 48

84 | Raghunandan Singh . Mulak ) Hori Lal v. Emperor To be

Raj Singh - Not printed
ve portable. Hazari Lal Changa Mal v. Kesho

86 | Nand Ram v. Hira Dei 78 495 Das Ram Gopal .. To be

88 | Dina Nath v. Nek Ram 4 75 printed

89 1 Chander Sen v. Emperor - |78 570 Ram Charitra v. Mohan Decj <o Tl 488

9o | 8ri Krishima Sofiar v. Emperor .0 | 71 308 Abdul Wahid v. Municipal Board 5] 1032

91 | Ambika Prasad v. Thinak Singh | 71 321 Abul  ‘Nasar Rashid-ud-Dimn

95 | Jhinak Singh v. Ram Baran Singh | 71 4.4 Ahmad Khan v. Lalta Prasad.. ' 91 101s

97 |. Mahadeo Prosad v. Hamidan 91 457 laia Ram Raghubir Lal v. Dip ’

99 | $hib Dei v. Kaniz Fatima 78 536 Naraiu Singh O
100 | Ram Chandar v. Fmperor 78 ouy Badlu Singh v, Panthu Singh .. 91 474
101 | Jhunwa v. Municipal Board, Tulsti v. Bishnath Rai - 4Tl b2y

Dhampur - |71 241 Sheo Ram Koeri v, Ikramunissa
102 | Ram Sahai  v. Benode Behari Bihi 71 o3
Ghosh - |71 402 Mahadeo Prasad v. Emperor To be
105 | Bam Bilas v. Nitya Nand 69 990 printed.
. Rahima v, Razzaq Alj . 71 502
47 I. I. R., BOMBAY SERIES, FoR JANUARY-FEBRUARY 1023,
1 | Someshwar v. Someshwar .. | 87 058 71 Matuti Babaji, Tn r 69 96
4 | Narayan Ramchandra v. Pandu 74 | Emperorv. Ahilya Tote
rang Balkrishna .. To be : printed
) . - printed. | 76 ! Satyabodha Ramchandra, In se .89 84

11 | Bachubai v. Ibrahim .. | 69 169 (

15 | Dinshaw Edolji v. Jehangir Co- 89 . Kariyappa, In re .. 188 619

wasji - |69 94 |92 | Lakchmibai v. Yeshvanti Vithal | To be

18 | East Indian Railway Company v. : o | printed

Dayabhai -+ 187 85295 | Mahadu v. Krishna 68 740

28 | Purshotam - Vithaldas v. Ravji r o2 | Budiuddin, 7% »e . 1688 410

Harj - -+ 87 754 hog | Ambajiv. Hanmantrao .. ,' 89 207

31 | Emperor v. Shankar Bal- | To be -ho6 | Shankar Bharati v. Narsnha !
| xrishna ) oo | printed. Bharati .. '69 8o
35 | Sitabai v. Parvatibai . 172 hro ' Shivbasappa v. Nilava .. Tobe -
37 | Yeknath Narayan v. Laxmibaij. . To be | printed
. printed fr14 | Government Plcacer, High Court,

44 | Maruti Balaji v. Martand Nara- I Bombay v. Vinayak Balvant.. T be
" yan : .o | 69 175 ‘ printed,

48 | Rajappa v. Gangappa o To be 128  Satappa v. Anrappa To be
o printed i printed,

56 |'Rungaswami v. Sheshapla .. |68 506 137 ’ Jagannath Narsitgdis v. Ranji To be
63 | Bai Dhondubaiv.laxmanrao .. | 68 50 | pyint=d. -
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25 BOMBAY ILAW REPORTER, Fo. JANUARV-FEBRUA:-Y, 1923.

1 | Sayed Kasam v, Jorawar Singh .. | 63 573 |27 ’ Kathubai v. Mahomed Haji .. |72 02
31 | Shankar v. Secretary of State .. [ 68  3v7
7 | Rampratah v. Gavrishankar .. Tobe | 34 | Gopalv. Manaji .o | To be
printed. printed.
13 | Nazarally v. Venkapiya .. To be | 44 ! Ganesh v, Dattatraya < | 7% 249
printed | 47 PaiMani v. Ranchodlal .. |72 256
15 | Pickthall, In ve .. |72 17 |51 ! Vithal Ruov. Vithal Rao oo |78 242
26 | Bmperor v. Narayan .. |72 25|53 | Huus Raj v. Bapu |72 275
43 | Empcror v. Khoshoba .. To be ‘
pnn/r-d. .55 | Menahim v. Solomon .. Not
45 | Fattechand v. Umaji ] n8 ! reportable.
2 [ Sakha Ram v. Rajmal .. i Tobe Jr57 @ Bhagubaiv. Appaji SR 277
‘ ['rulh’d w01 Pana Chand v Dobson oo 7R 201
58 | Nathalal v. Nadiad Munici- 164 | The Kagle Star &c. Insurance
pality .. To be Company v Dina Nath o720 2006
. printed. |73 | Madhavji v. Ramuik Lal |70 474
63 | Bai Parvati v. Nadiad Munijci- .77 | Muller Maclean ard Co. v. Kader-
pality .. To be bhoy 178 246
printed, 189 Mulchand v. Rukshmani |72 282
68 | Naru v.Tai .. To te 92 | Marutiv. Dattun .. | 72 304
printed. Jtgs | Gulab Rao v. Vinayak .. |72 285
74 | Bapurao v.fadhu .. | 72 130 97 | Gang.dhar v. Ibrahim .. |72 307
76 | Hira Chand v. Hansahai .. |7 02 |.99 | Ba1 Balagavri v, Motilal |72 224
77 | Appaya v. Lakhamgowda .. | 72 127 |J:03 | Shrimvas laxman v. Chanba-
79 | Tribhuvan v, Bai Kushal .. |78 6bo sapagowda 172 290
8¢ | Indian Hotels Co. v. Pheros .. Tobe 207 R'\;Jlun.ath v. Turnanand . 72 312
. prnted. |11 Ramchandra Laxman v. Balbhim 72 315
65 | Emperor v. Nasarwanji .72 7o fery | Emperor v, Haji Sher Mahommied | 7o be
97 . Emperor v. Pitoe .. To be printed.
printed. |:20 | Kishan Narain v. Pala Mal .. Totke
107 | Pickthall (No. 2), In rc bp 73 printed.
112 Supermtcndent of Stamps, Bom— :24 | Emperor v, Nasurbhai . 72 349
bay v. Chiman Lal . |78 718 |:28 | Dattaji NanaPatil v. Narayan Rao Not
116 | Kara Dcniz 70 150 reportable.
121 | Khaw Sin Tek v. Chuah Gnoh :31 | Bmperor v. Hanmappa .- To be
Neoh . Not printed.
reportable
j0 1L L. R,, CALCUTTA SERIES, FOR JANUARY FEBRUARY, 102;.
I | Sassou & Co. v. Ramdutt Ram- I 8y | Syed Kasamv. JorawarSingh .. | 68 573
kishen Das 70 777 ‘94 | Radha Nath  Karmakar v.
12 | Jitmu 1Girdhari I,alv. Ram (.aopal Lmperor 71 120
Bohitram 74 273 0o | Saradindu Nath Ray v. Sudhir !
23 | Naba Kishore Tilakdas v. Paro Chan 1ra Doss | 69 48
Bewa 74 283 (115 | Makar Aliv. Sarfuddin 170 606
20 | Morierr v. Raghumull . 74 287 h27 | Emperor v. Ganesh Chandra
41 | Emperor v. Profulla Kumar Goldar .o |74 204
Mozumdar 94 267 [135 ' Oziullahv. BeniMadhah .. |71 239
49 | CharuChandra Pramanik v, \Ia- 141 + HariNarainDas, Inre |74 244
hushChandra Kundu .. | 74 630 ji46 ;| Rajendra Narain v. Abu Nasor
68 | Naorang Singh v. Mcik |7 16g Ahiya o071 327
79 | Jatindra Nath v, Aziz-ur- .53 | Butterfield v, Butterfield .. /74 =250
Rahman Shana .. |71 307 |59 | Asutosh Das Guptav. Purna Chan- ‘I
dra Ghosh .- 91 670

37 CALCUTTA LAW JOURNAL, FoR JANUAKY 15th, 1023.

I | Mohd, Abdul Ghani v. Fakhar 30 Iymperor v, Sristidhar .. Not
Jahap Begam . .. 88 25y | reportable,
15 | Ramalinga Annavi v. Narayana 34 | Luperor v. Hari Das Mitra .. | 78 7,0
_Annavi . . - 68 451 - 39 | AravSardar v, Hara Sundar Maj-
20 | Triguna Sundari Dasi v. Radha- ‘ \ um lar 71 225
1ani Dati ve, Not 1 42 Amjal Ali v. Suresh Ranjan ral.. | 73 700

veporiable.’ 48 l Fmperor v. Ranjani Kanta Ghosh 72 22
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4 I L.R., LAHORE SERIES, FOR JANUARY-I'EBRUARY, 1923.
—— ————
I Donald v. Tmperor 78 O9u |46 B. B. & and C. I. Railway v.

7 i Crown v. Mauj Din 1 3y | ManoharTal Parwin Chand .. |71 459
10 | ——— v. Puran Singh 78 699 ! 49 | KanshiRam v. Emperor |78 o937
12 | Hamiri v. Fanperor 78 700 5z | Balia Ram v. Amir Chand o |74 122
15 Muhammad Hamid v. Mian Ma.h- To be 355 | Devi Dyal v, Emperor «. | 78 8o3

mud printed. 58 | Khan Mohd. v. Emperor .71 590
32 | Kishen Nafain v. Pala Ml 72 187 o1 | Byrne v. Empcror To be
38 | Chuni Lal v. Ishar Das 78 7oz printed,
44 Nanak Chand v, Mohammad 66 | Hakam v, Balia Ram .. |74 79
Zahurud Din 73 927 | 69 | Maulu v. Emperor e | To be
printed.
J 72 | Gulli v. Sawan - | 78 146
15 L. 1. R., MADRAS SERIES, FOR JaNUARY-I'iBRUARY, I923.
1 | Ranganatha Rao v. Hanumantha 83 | Guruswami Naicker v. Mahome
Rao < | 85 727 madhu Rowther . To be
10 | Sun 1life Assurance Company printed,
of Canada v. The (orporat on 88 | Gulam Mohideen v. Ahamadulla
of Madras 66 8oo Begum Sahiba 171 49
30 | Papa D Naidu v. Munisamy An) .u- 65 720§ go | Nataraja Iillai, In re .. 169 404
35 : Rani_of Tuni V. Kotra  Latch- 92 | Somuayajulu v. Scethayya 170 729
undhora .. | 66 113 104 | Subbial v. Gundlapudi 1 374
40 | Sankara Vagiar v. Ununer .. |70 787 108 | Chalikani \Venkatarayanim v.
47 | Ramasamy Aiyar v. Subramania Zamindar of Tuni o |71 1035
Aijyar oo Zv be D117 | Umar Hajee v. Imperor - 169 6306
) printed (123 | Ahmad Thambi Maracayar v.
54 'Official Assignee of Madras v. Rama- Basava Maracayar .. |72 ogo2
chandra Ayyar 68 898 133 | Devasakayam v. Devamony .. | 69 994
6o | Arunachela Ayyar v. Subbammmh 68 o971 135 ' Mubamumad Rowther v, Abdul
Rahman Rowther 72 207
64 | Soma Rao v. Vannajee Vapuji .. [71 153 [148 | Abdul Shaker Sahib v. Abdul
i Rahiman Sahib .. |72 868
| |16.' Arunachala Thevan, In re A P V)
14 MADRAS LAW JOURNAL, ¥Or JANUARY-IEBRUARY, 1923.
¢ Ramaswami Goundan v. Muthu U4 | Sri Rajah Inuganti Rajagopala
| Velappa Gounder 71 1039 Raov. Venkatasurya Rao .. (71 zo0
23 Kanakammal v. Baktavatsulu o6 | Ghulam Mol deen v. ~ Ahmadulla
! Naidu ;70 321 Begum Sahiba 17 49
27 Nara Appayya v. Darsi Venkat- , 67 . Chakrakodi Sham Shastri, In ]
| appayya 69 o34 re ) R 72 622
29 , I'u'tlupul Qingh v. Ganesh Din 69 | Ahmad Thambi Maraicair V.
| Singh 1 o4 Basava Maracayar 72 9oz
32 | Shankar Ganesh Dabir v. The : 74 | Perumalla Venkatasubbiah, Inve 89 440
© Secretary of State for India , 77 | Lakshmana DTillai v. Appdl“ ar
in Council 89 307 Alwar 71 288
35 i Kathubai v. Mohammad Hﬂ]l i 80 | Gangayyav. \enkatarama.v)a .. |72 839
t Abu .. |72 202z |84 | Dervish Hussain, Inre 71 212
39 | Deivanayagam Pillai v. Mohi- | 87 | Ranganatha Rao v. Rama Pandi-
| deen Rowther .. 170 780 ther . 70 440
43 | Subbiah v, Venktaramayya .. 171 374 | 90 | Golla Chakrapani v. Katneni
45 | Saraswatamma v. Paddayya 71 274 Lakshmaperumaller |72 328
53 1 ' Kandasami Mudaliv. Guruswami | ot | Parthasarathy Aiyangar v. Dar-
-7 Pillai i71 61 aiswami Naicker .. |7 826
56 . Arunachala Thevan . Vella- : 100 | British India Steam Nuaviga-
. chami Thevan .o 171 514 tion Co. v. Sharafally .. |70 888
60 . Palchur Mahalakshmamma v, | to7 { Abdul Shakur Sahib v. Abdul
Veni Reddi Babu Reddi fD 529 Rahiman Sahib BUEE 72 808
62 ' Naraszvia v. Venkatappa 71 298 fr16 | Rangaswamy Naidu v. Krish-
' h naswami lyer .. [ 71, 403
|




IZ8L. 41} "INDrAN "CASES. v
44 MADRAS LAW JOURNAI, ror JWUARY-I‘EBRUARY Ig23-condd
| .
119 | Venkatarama Ajyar v. Sundaram | 212, Koltal Kunhalikutty Haji v.
Tillai 72 585 ) ! Kottal Kunhamayan |72 833
122 | Rukmani Ammal v. Rama- 217 | Raja Rajeswara Sethupati v.
chandra Thondaman Sahib 72 Sy | Tiruneelakantam Servai . | 72 250
123 | Kishan Narain v. Pala Mal |72 187 220 | Bappuv. Annamalai Chettiar .. | 72 42
128 | Dwarka Das v. Narasimbalu | 231 | Kuppusamy Naidu, In e .. |72 175
Naidu .. ot 234 ¢ Budda Reddi, In re 69 95
reportable 2 36 | Rama Pattar v. Raman lxutt\
130 | Kovaganti alias Nallagonda Ap- Achan 72 139
piah, Inre .o (69 447 {238 | Uthuman Ammal v. Naina Mo-
132 | Rathpamasari v. 7The Sceere- hamind Rowther |72 31y
tary of State .. |72 214 [240 | Narasimhulu Chetty v. Noota .. [ 72 95
138 | Snnivasalu Reddiar v. Govinda 243 | Ramudu Aiyar, In e 72 538
Goundan o |71 798 g7 | Koilpilla Sawban v, .\Lppdm-
141 | Saharabiv. Ali .. |72 b5y ¢ muthu Samban 72 220
145 | Pernumal Chetty v. Kandusamy 249 | Mohanavelu Mudaliar v. .\nnam-
Chetty e u2j i alai Mudaliar L1 72 €3
140 | Khawaja Muhammad 1amud . 251 | Official  Receiver, Tanjore, v.
Mian Mahmud .. Lo be - Nataraju Sastrigal o192 225
pnted. (258 <‘ Sankaranarayana Pillaiv, Rama-
Jo1 | Venkatarama  Aiyar v, Janab L swaim Pillaj 72 149
V, Hamid Sultan Maracayar .. | 70 087 l205 ; Chintalapudi Sanyasirao v. Llun—
100 | Eresa Kutty Moopan, [n # I I Tt ' talapuds \ enkatrao |78 g70
171 | Sami Aivar v. Ramaswami Chet- S O Latita Bi v. Mottai Ammal 72 141
tiar © %2 194 |27y Kunhi Kutti v. Raman Y2 145
79 | Kunhi Kutti Ali v, hlmh.uumad Fw8 159 279 | Sundaram Aiyar v Raja Ra]ca-
1b4 Kunlu Kutti Aliv Kunhannad . %1 460 wara Muthuramalinga Sethu-
187 | Lakshmindra 'l‘lurtlm Swamgar i paty 78 308
v. Vibhudapriya Thirthaswann 72 109 [282 | Swanunatha Mudaliar v. l\uma»
201 | Crown Prosecutor v. A, Dorai- raswami Chettiar 72 284
sami 72 558 204 | Ramabadra Chetty . Rumu-
202 | Jugannatha Sastry v b.xr.n.th.uw F swami Chetty |78 374 .
bal Ammal w1 530 285 | Rajagopula  Pandarathar .
200 [ Subramania Aiyar v, LhukLlnu.a | i Thirupathi illai .ol 7% 258
Mudaliar 72 1dy
17 LAW WEEKLY, ¥orR JANUARY, 102;.
1 1
1 | Palchur Sankarareddiv. Palchus | 07 : Rukmani Ammal . Rawma- |
Mahalaksmama 170 uq0 \ chandra Thondaman P 874
v | Rajalh Gopala Rao Bahadur (mru 0g | Sikka Goundan, In r 72 351
v. Chelikani Venkatasurya Rao | 71 + Chintalapudi b.m\ asirao v, Uuu-
Garu o171 200 t‘tl‘tpndx\eukalrao 73 470
& | Palchur  Muhalakshmama  v. 77 ' Jambapuram $Subbjah v, (.-uuda a-,
Vemi Reddi Babu Reddi 69 529 " pudi 1 374
11 | Karumuri Ramalakshmi v. Boda 749, Govindachariar v. Nattu Kisu\'u
Nagaratnam N T Mudaliar . | 72 243
14 | Gujuluva Nagayvar v, Thudu- o Devasahayam v, Devamony .. | 69 994
kuchi Govindayyar .« 170 286 | vz | Narasayyav. Venkatappa o |71 298
18 | Dervish Iussain, 1u ¢ .o 1 71 212 foy , Uppalapati Suryanarayanaraju
21 | Aydrooss, In s .o 172 s00 ' Garn v. Rajah of Tekkali .. | 68 517
23 | Narra Appayya v. Darsi Ven- | 100 ! Mandayapurath  Eresa Kutty
katappayya . 69 034 Moopan, Iure .. |78 155
25 | Allu Ramalingier v. bubmmanm ‘ 104 f Srinivasalu Reddiar v. Govinda
Pillai | 69 oz " Gounudan 71 708
20 | Konmammal v, Annadana ]ad.ud 107 | Annadana Jadaya Goundar \.
Goundan 170 580 I Konnammal 71 533
31 | Gadicherla  Venkatanarasimba ry7 | Rangasami Nayudu v, Lnshn,.\-
Rao Garu v. Nyapatty Subba | ’ sam Aiyar e | 71 463
Rao Pantulu Garu |78 wur Jis0 , Chintamaniui Venkatappayya v,
62 | Golla Chakrapani v. Lakshma- | | Chintamanini Venkatappayya | 71 450
perumalln 172 328 Jis2 I Muhammad Rowther v. Subba
04 | Thavasimuthu Nadar v, Ba]a- Nuaicker .| 72 46
guruswaidi Nadar LI 673 '
!

rl



o INDIAN -CASES. Lrozs
17 LAW WEEKLY FOR JANUARY, I923—concld.
154 ’ Nagathal v. Arumugam Pillai .. Not 59 | Malayandi Goundan v. Bomman
| e portable Poosari 71 204
155 | Puniya Syamalo, I ve 7 024 o1 | The Secretary Board of Revcnue
157 | Dwarka Das v, \Tqrasxmhalu- ' Not (Income-Tax) Madras v. The
Naidu . reportable Madras Export Company, Mad-
ras .. 71 756
(1923) MADRAS WEEKLY NOTES, ro? J ANUARY-FEBRUARY.
1 | Abdul Shaker Sahib v. Abdul 78 | Venkatarama Iyer v. Janab V.
Rahiman Sahib w2 868 Hamid Sultan Maracavar .. [ 70 987
7 | Chintalapudi Sanyasi Rao v. 81 | Thuruthulakath v.- Tharayil
Chintalapudi Venkata Rao 73 470 Pedikayil Kunhammad 71 466
1t | Muniswami Naickan v. Muni- 84 | Rengisami Nayadu v, Krishna-
swami Naicken . Not swami Iyer .o |71 463
reportable | 86 | Kosalai Ramu Pillai v. Pulas-
12 | Narasayya v. Venkatappa .. |71 =298 thi .m Pillai 72 774
13 | Jambapuram Subbiah v. Gundla- 87 | Rarichan v, Elambila Kad Var-
udi 71 374 hayil Damayanti 72 638
14 | Parthasarathy Naidu v. Mukund- 89 Golla Chakrapani v. Katmeni
ammal 68 850 Lakshmaperumallu .o |72 328
15 | Annadana Jadaya Gounder v. 89 | Mohana Velu Mudaliar v. Anna-
Konammal Periathambi Durai | 71 533 , malai Mudaliar 72 63
42 | Govindasami Padayachi v. Sami o1 | Subramania Iyver v. Lhokalxuga
Padayachi 69 724 Mudaliar .| 72 189
49 | Panduri Adiyya v. Jaladi Bur- 94 ‘J Kunhamad IIaji v. Limperor .. | 72 509
’ rayyva %1 305 | o4 | Ganapathi Sarma v, Fmperor .. | 73 147
51 | Nandigam v, Maduppali \enka- .11 | Venkatanarsimha v. Narapathy
taramayya 72 839 | Subba Rao 78 gyl
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th:y had such a right both under law and
custom, and that the plantiff was now estop-
ped from questioning this right in view of
the private partition to which he had al-
ready given his assent. The point relating
to jurisdiction was mnot seriously pressed
before the lower Court apparently in view of
the several rulings of this Court in which it
has been held that a suit of this description
is maintainable in a Civil Court. On the
other points the learned Subordinate Judge
found entirely in favour of the defendants,
and as a result of those findings dismissed the
plaintiff’s suit. The plaintiff has now filed
a first appeal to this Court, and we have
listened to lengthy arguments by Counsel.
Defendants Nos. 1 and 2 having confessed
judgment in this Court, the only contesting
respondent to this appeal now is Musammat
Basant Kaur, the widow. It is again urged
before us on her behalf that Civil Courts
have no jurisdiction to entertain this suit.
The argument of the learned Vakil who re-
presents her is two-fold. Ifirstly: it is contend-
ed that section III of the IL,and Revenue
Act confers an absolute right over a joint
land-owner (in which term is included also
a widow having a life-interest) to apply
for partition, and that if a Revenue Officer
acting in pursuance of the powers pos-essed
by him under section 115 allows or dicallows
partition, he cannot be controlled by a
Civil Court in the exercise of such a discre-
tion. Reliance is also placed on section 158
which ousts the jurisdiction of a Civil Court
from taking cognizance of the manmner in
which a Revenue Officer exercises the powers
possessed by him under the Act. But it
is clear that here a question of title is in-
volved and that section 111 does not deal
with questions of title or with questions
relating to the right of a joint land-owner
to oblain or compel partition which are in
fact governed by sections 116 and 117 of
the Act. As pointed out in Abdul
Qadir  v. Rabia (1), section 1II
merely concedes to a widow a [:cus stands
before a Rev.nue Officer for claiming, that
is, for applying for partition which she may
or may not be entitled to obtain in virtue
of her life-estate. In our opinion the proper
course to adopt for the Revenue Officer in

(1) 41 Ind. Cas. 473 4 P. R, 1017 Rev,; 1 P,
W. R. 1917 Rev.
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this case would have been to proce:d under
section 117 and to have either stayed the
procecdings for the determination of the
question of the widow’s right to cbtain
partition by a competent Court or to have
determined the question himself as il ke
were a Civil Court. He did not adopt
cither of the two courses open to him, and
the guestion of titl: which was undoubtedly
raised was left undisposed of. The rulings
Bachan Singh V. Madhan Singh (2), Bula
v. Juwanm (3), Bhag Bhart v. Wazir Khan
(4) and Parshotam v.  Raj Devi (5)
are clear authority for the proposition that
the were fact that the partition has taken
place is no sufficient reason for holding that
a civil suit subsequently instituted to
decide the question of title which has not
becn disposed of during the partition pro-
ceedings, is barred.

Sccondly, it is argued that as the partics
had privately partitioned the property with
mutual consent no question of title or in
fact of any other nature arose for the de-
termination of the Revenue Officer and con-
sequently the orders passed by him were
final and not liable to le questioned in a
Civil Coutt. We confiss we are not at all
impressed with the story of this so-called
private partition. Th.re is no evidence
worth the name on the record in suppoit of
this story and in the absence of any reliable
evidence to the contrary we must hold that
no private partition took place. In fact
the conduct of the plaintiff evidenced as
it is, by the various applications that he
made to the Revenue Authorities from time
to time, militates against such partition and
it is indeed strange that the plaintiff who
had all along been contesting the right of
the widow to obtain partition should sudden-
1y on the 8th June have changed his mind and
agreed to forcgo a valuable right for prac-
tically no consideration whatsoever.

The next question is whether the widow
is entitled to claim partition. It is argued

(2) ©r P. R. 1807 (F. B))
(3) 82. P. R. 1898 (K. B.)
(499 14 Ind. Cas. 45. 70 P. R, 1812; 91 P,
. 1912; 124 P. L. R, 1912.

3) 19 Ind, Cas. 702; azg P. I R\ 19133 129
P. W, R. 1913,
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that the gencral rule as laid down in para-
graph 15 of Rattigan’s Customary Law and
other rulings of this Court is that ordinarily
a widow governed by the agricultural
custom of the Punjab is not entitled to and
that the bu:den of proving that she can
claim partition is upon the widow. It is
pointed out that in the present casce the
widow has absolutely failed to discharge
the onus.

A referecnce to scction 3, sub-clause 2
and section 11T of the Land Revenue Act,
however, makes it clear that a widow is a
joint owner of land though with limited
rights of ownership and as such is possessed
of a statutory right to demand partition.
Applying the ordinary rule of the law of
evidence the onus is then clearly upon the
party who disputes her right to obtain
partition. We are not unmindful of the
distinction between a widow's right to apply
for partition and her right to oblain or
compel partition so forcibly brought out
in. Abdul Qadir v. Rabia (1), but
this, in our opinion, has nothing to do
with the.question of onus which is regulated
by entirely different considerations. A
widow may not be entitled to obtain parti-
tion in view of her life-estate or in view of
any established agricultural custom to that
effect, but this must be proved by the party
wh»y denies her that right. As lheld in
Bhag Bhari v. Wazir Khan (), she
has in virtue of her posszssion under the
Land Revenue Act a ‘“clear unequivocal
statutory right to demand partition,” and
it is for the co-sharer who disputes that
right to prove that by custom or for any
other reason she is not entitled to obtain

artition of the joint holding in which she
is a co-sharer for life. It is conteaded that
in a later ruling repoit:d as Parshotam
v. Raj Devi (5) this view wos not
accepted and that in that case the burden
of proof was thiown upon the widow. It
will be observed, however, that the jud zment
in that case procezded merely on the basis
of paragraph 15 of Rattigan’s Cus.omary
Law and that the attention of the lcarned
Judges was probably not drawn either to
section 11T of the Land Revenue Actorto
the earlier decision of 1y12,. We entirely
concur in the view enunciated in

Bha  Bhars v. Wazir Khan (4) and
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have no hesitation in holding that the onus
is upon the plaintiff,

Counsel for the appellant, however,
contends that his client did not produce any
evidence in the lower Court in proof of this
issue, as the onus was laid upon the defend-
ants which they failed to discharge and
wants opportunity to be allowed to produce
cvidenice. We think there is force in this
contention and we consequently remand
the case to the lower Court for enquiry and
finding on the following issue:—

Whether by custom obtaining among the
parties a widow is restrained from obtain-
ing partition of the joint holding in which
she is a co-sharer for life?

Return within three months,

5. D, Case remanded,

NAGPUR JUDICIAL COMMISSIONER’S
COURT.
MiscerrANrous Civiy, AppeAL No. 15
OF 1022,
September 8, 1922,
Present—Mr. Ratten, J. C.
Musammat BARI BAHU—PLAINTIFT—
APPELLANT
Versis
KUNDAN SINGH—DEFENDANT—
RESPONDENT. .
Court Fees Act (VI of 1870), s. 7 (iv) (c)—
Suit for declaraticn that certain sum scitled as main-
tenance and jor amendient of document— Nature
of surt— Declaration with consequential velicf— Court-
Jee_ payable— Specific Rehef dct (I of 1877), s, 31
— Revision—Wryong new of law, )

A suit asking for a declaration that a certain sum
of money was scttled as the maintenance of the
plaintiff, and for the amendment of a document
1o this effect, is, strictly speaking, a suit for a decla=-
ration with consequential relief under section 31 of
the Specific Relief Act, and, for purposes of Counrt-
fees and jurisdiction, it is governed by section 7
(w) (c) of the Court Fees Act. (p. 32, col, 2.)

An alleged wrong view of the Fa.w is not a ground
for interference in revision. (p. 32, col. 2.)
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CALCUTTA HIGH COURT.
APPEAL FROM . APPELLATE DECREE
No. 1149 OF 1918.

: . August 9, 1922.
Present:—Justice Sir Asutosh Mookerjee,
Kr.,and Mr. Justice Chotzner.
RAGHUPATI CHATTERJEE—
DEFENDANT—APPELLANT

e versus ,

NRISHINGHA HORI DAS AND OTHERS

—PLAINTIFFS, AND OTHER DEFENDANTS--

RESPONDENTS.

.. Frauduient  transfer —Fraud  accomplished -
_Transferee, whether entilled to vecover possession
‘from transferor— Estop pel — Equity— Rule of decr=
sion,
. . N

On no principle of justice, equity and good .
. 967;10C. W.N.650,.4 C. L. J. 22, Petherpermal

_conscienge is a transferee, under a fictitious and
fraudplént conveyance never intended to pass title
"and -¥xecuted without counsideration to defraud
the creditors. of the transferor, entitled to recover
from the transferor possession of the property
through the Court, if the fraudulent purpose has
in fact been accomplished. (p. 7, col. 1.)

* The balance of authority in such cases is in

favour of permitting the defendant to set up the

true transaction ; the maxim nemo allegans suam

tarpitudinem audiendus est gives way to the maxim

if;fm delicto, potior est conditio possidentis. (p.'6,
. 2.) .

* Holman v. Jokbson, (1775) T Cowp. 341 at p. 343;
98'E. R. 1120, Prea Nath Koer v. Kaxt Mahomed
Shazid, 8 C. W. N.620f Nand Lal v. Jethu Mal,
33 Ind. Cas. 255; 21 P. R. 1916; 197 P. W. R. 1915
and Chenvirappa v. Puttappa, 11 B. 708 ; 12 Ind.
Jur. z02; 6 Ind. Dec. (N. s.) 466, relied upon.
Where parties are concerned in, illegal agreements
or other transactions, whether they are mala pro-
hibita or mali in sz, Courts of Equity, following
“the fules of law as to participators in a common
¢rimhe, will not interpose to grant any relicf, and
will leave the parties where they find them giving
. no relief and no countenance to claims of this sort,
In other words, wherever two ‘or more persons.are
engaged in a fraudulent purpose to injure another,
“deithier “law. not equity will interfere to relieve

|

. - --.-:-.. [0 —-—F—"- —
either of those persons, as against the other, from
tlie consequences of their own misconduct. . 6,
ol. 2.}

Story’s Equity Jurisprudence, Volume I, section
481, relied upon. o

The strictness of the rule.of estoppel by deed’has

been much relaxed in recent times, and it has been
maintained that where both parties to an indentyre

c

" either know or had the means of knowing that it'is

executed for an immoral purpose or in'contravention

. of a Statute, or of }aublic policy in genmetal,. neither

will be estopped from proving fatts which will
render the instrument void ab initio, (p..6, col. 1.)
(Case-law reviewed.) L
If the purpose for which a fraudulent assignmeht
is made, is not carried into execution, and nbthing
1s done under it, the mere intention to effectan
illegal object does not deprive the, assignor qf.his
right to take his property back from the'assighee
who has given no consideration for it. (p: 3,-col.’2.)
Jadwu Nath Podday v. Rup:Lal Poddar, 33 C.

Chetty v. Muniandy Servai, 35 C. 551; 10 Bom,.L.
R.590;12C. W.N. 562;5A.L.J.290; 7C. L. J.
528 14 Bur. L. R. 108; 18 M. L. J. 277; 35°: A.
gS;B 4 M. (L'BTC;) 12,; %L. B.R. (2’616 and %‘qylor
v. Bowers, (1 I1Q.B. 291; . J. Q. B. 39;
34 L. T. 938 ;724 W.QR. 49:, reli‘t:d o {mg 349
Appeal against the decree of the Sub-
ordinate Judge, Second Court, Burdwep,

dated the 28th of February 1918, reversitg

" that of the Munsif, Second Court at Katwa,

dated the 30th January 1915.
Babus Mohendranath Ray (with him Babu
Baranasibashi Mukherjee); - for ~the *Appel-

.1lant,—The plaintiff bases his claim to recover

possession upon a fictitious mortgage which

“was a fraudulent device to deldy, if not'to

defeat, the creditors of the -mortgagor. '.The
fraudulent purpose of the fictitious- transac-
tion has been accomplished. The question
is whether the plaintiff is entitled to recover

. possession as against the true ownet on-the
- basis of the fictitious transfer, and whefhér

fhe true owner is, estopped from sgtting; up

‘the true character of the trapsactiog .to

defend his possessios,
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My submission is that on principla as well
as on authority the plaintiff’s suit is bound
to fail. [

Although in Jadu Nath Poddar v. Rup Lal

Poddar (1) the last word on the subject has -
been said when recovery is claimed by .

the fraudulent grantor, -the principle
which induced the Court to allow the
grantee to relain his ill-gotten gain cannot
be invoked when the grantee seeks the
assistance of the Court to take away
from the grantor what rightfully belongs
to the latter. There is clearly a differ-
ence between a man’'s putting forward
his misconduct as a cause of action and his
setting it up as a defence. It is true that
the Court will not permit a plaintiff to set
up his iniquity as a cause of action, but
there may be circumstances such as the
present in which an iniquity is a good de-
fence to a cause of action; for where both
parties to an action are equally to blame,
a Court of justice will leave them where
they are and will refuse active assistance to
either of theni. See Per T,ord Mansfield in
Holman v. Johnson (2). See also Scott v.
Brown (3). The right of the fraudulent
grantor to plead such a defence has been
recognised by the highest judicial authority,
both .Indian and English. See Babaji v.
Krishna (4), Preo Nath Koer v. Kazi Moham-
ed Shazid (5), Yaramati Krishnayya v.
Chundru Papayya (6), Honapa v. Narsapa
(7), Petherpermai Chetty v. Muniandy Servai
(8), Nand Lal v. Jethwu Mal (9) and
Gascoigne v. Gascaigne (10).

There is neither law nor equity in favour
of the plaintifT in the present case and he is
not entitled to any assistance from the
Court in his attempt to appropriate what

33 C. 967; 10 CW. N. 650; 4 C. L. J. 22.

((I 78) 1 Cowp. 34I at p. 343; 98 E. R. 1120.
) (1892) 2 Q. B. 724 at p. 728, 61 L. J. Q. B.
1’3 14R.42;67 L.T. 782; 41 W. R. 116; 57 J.

-

3.
18 B. 372; 9 Ind, Dec. (N.s. 6.
8 C. W. N. 620. ¢ ) 75

SoE N STRE

20 M. 326; 7 Ind. Dec. (N.8s.) 23I.
g 23 B, 406; 12 Ind. Dec. (N 8. ) 270.

35 C. 551; 10 Bom. L. R. 590; 12 C. W. N.
562;5A.L.J.290; 7C. L. J. 528 ; 14 Bur. L. R.
108; I8M. L. J.277:351. A. 98; 4 M. L. T. 12;
4 L. B. R. 266 (P. C.).

(9) 33 Ind. Cas. 255 ; 21 P. R. 1916 ; 197 P. W. R.

191%,
(10) (1918) 1 K. B. 223; 87 1. J. K. B. ; 1:8
L. T. 347 3¢ T. L. R, 168, ! 333

is not his, for which he paid no consideration
and which rightfully belongs to the defend-
ant in possession.

Babu Ram Chandra Mazumder (with him
Babus Brajalal Chakraburtty and Narendra
Nath Chaudhury), for the Plaintiffs-Respond-
ents.—The authorities on'the effect of fraudu-
lent transfers have recognised a clear distinc-
tion between the class of cases in which the
fraudulent purpose has been accomplished
and that in which the fraud has not been
effectuated. After the fraud is perpetrated
the real owner who is a perpetrator of the
fraud cannot be permitted to say that the
apparent is not the real state of things. If
it were otherwise there would be nothing to
check such cases of clandestine transactions
in fraud of creditors. Thus, for the protec-
tion of society and not for the purpose of
helping a participator in a fraudulent
transaction, it is necessary that the
real owner should not be permitted to set
up his own fraud even in defence. The
defendant by his own deliberate action
created an ostensibly valid title in the
plaintiff. It is, therefore, inconsistent with
all principles of justice, equity and good con-
science to permit him to invoke the assist-
ance of the Courts to enable him to escape
from the consequences of his own action.
See Sidlingappa v. Hirasa (11). Refers also
to Jadu Nath Poddar v. Rup Lal Poddar (1),
Akhil  Prodhan v. Manmatha Nath (12),
Doe d. Roberts v. Roberts (13). The case in
Preo Nath Koer v. Kazi Mahomad Shazid
(5) only follows Babaji v. Krishna (4) and
no independent reasoning was assigned for
that decision.

Babu Baranastbashi Mukherjee, in reply
refered to Robinson’s Settlement, In ve,
Gant v. Hobbs (14), Sreemutty Debsa Chow-
diirain ~. Bimola Soonduree Debia (15),
Honapa v. Narsapa (7), Rajab Al w.
Hedayet Ali (16).

Babu Krishna Lal Banerjee, for Defend-
ant No. 5 Respondent. i

(11) 31 B. 405 at p. 410; 9 Bom. L. R, 542.

(12) 22 Ind. Cas. 86; 18 C. L. J. 616 at p. 619,

(13) (1819) 2 B. & Ald. 367; 20 R. R. 477; 106
E. R. 40I.

(14) q‘gu) 1 Ch. 717 at p. 725; 81 L. J, Ch. 303;
106 L. T. 443; 28 1. L. R. 298,

(15) 21 W. R. 422 at p. 423.

(10) 29 Ind. Cas. 699; 22 C. L. J. 197 at pp. 205+

"zos; 19 C. W, N, 1151,
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JUDGMENT.—This is an appeal by the
second defendant in a suit for recovery
of immoveable property on establishment
of titlee The disputed land belonged to
one Saha and was occupied by one Mallik
as a tenant under him. On the 15th June,
1886, Saha executed a mortgage-deed in
favour of Das. This transaction, it has
now been ascertained, was fictitious, and
the mortgage was effected solely with a
view to delay, if not to defeat, the creditors
of Saha. Das sued on the mortgage,
obtained a decree, and on the 7th November,
1892, became purchaser at the sale which
followed in due course. The f{ifth defend-
ant is the representative-in-interest of
Saha. The second defendant is the suc-
cessor of Mallik. The plaintiffs are the
representatives of Das. They commenced
this action on the 2nd January 1914 for
declaration of their title by purchase at
the mortgage sale and for recovery of posses-
sion. The claim was contested by the
second and fifth defendants; they united
and urged that the mortgage was fictitious
and had not vested the title in the plaintiffs.
The Courts below have found that the mort-
gage was fictitious and was a fraudulent
device to delay, if not to defeat, the credi-
tors of the mortgagor. The Courts below
have further held that the fraudulent pur-
pose was, in fact, aecomplished. The
Courts have, however, disagreed upon the
question whether, upon these facts, the
plaintiffs were entitled to relief. The Trial
Court held that as the mortgage was ficti-
tious, no title had passed to the plaintiffs,
who could not consequently claim a declara-
tion of title and recovery of possession.
The Subordinate Judge, on the other hand,
has held that, as the fraudulent purpose had
been accomplished, the mortgage must be
deemed operative and unimpeachable bet-
ween grantor and grantee, and the plaintiffs
were,consequently,entitled to recover posses-
sion. The second defendant, the tenant,
alone has appealed against this decree,
The fifth defendant, who holds the superior
interest, was joined as a respondent to the
appeal, and has prayed for an order that
she might, if necessary, be transferred to the
category of appellants, There can be no
question that the second defendant is
competent to maintain the appeal. He
is' o transferee of the temancy, and while

he has bzen accepted as tenant by the fifth
defendant, the plaintiffs have questioned
the legality of his purchase on the allega-
tion that the tenancy is non-transferable.
The second defendant has, ‘consequently,
a substantial interest in the determination
of the question whether the superior interest
has vested in the plaintiffs or is still held
by the fifth defendant.

The history of the development of - the
Iaw of Fraudulent Conveyances in Indian
Courts was reviewed in Jadu Nath Poddar
v. Ruplal Poddar (1). It was ruled in
that case that, if the purpose for which the
assignment is inade, is not carried into
execution, and nothing is done under it,
the mere intention to effect an illegal object
does not deprive the assignor of his right
to recover the property back {rom the
assignee who has given no consideration
for it. This view was approved by the
Judicial Committee ii: Petherpermal Chetly v.
Muniandy Servai (8). The Indian Trusts
Act, likewise, enacts in section 84 that where
the owner of property transfers it to another
for an illegal purpose, and such purpose
is not carried into execution, or the transferor
is not as guilty as the transferce,or the effect
of permitting the transferee to retain the
property might be to defeat the provisions
of any law, the transferee must hold the
property for; the benefit of the transferor.
This is a modification of the stringent rule
enunciated in. the earliest cases, namely,
that a person is not entitled to ask a Court
of Justice to afford him relief from the con-
sequences of his own misconduct. The
later cases enunciate the more lenient rule

‘that the real nature of the transaction

should guide the Court in determining the
real rights of the parties. Thus has been
slowly evolved the modern rule that,
although where the intended fraud has
been carried into effect, the Court will
not allow the true owner to resume
the individuality which he has once cast
off in order to defraud others, yet if
he bas not defrauded any one, the Court
will not punish his intention by giving his
estate away to another whose retention
of it is an act of gross fraud; Cf. Taylor
v. Bowers (17).

17) (1876) 1 Q. B. 201; 46 L, J. Q. B. 39;
T.(ggg;(z;,\ .R?Am. ©L]Q B sk
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'We have next to cousider the class of
cases where the fraudulent purpose has
in fact been accomplished. In such cases,
it is well settled that the Courts will not aid
a fraudulent grantor to reclaim, or recover
from his transferee,property transferred in
fraud of creditors, or its proceeds. The
object of the rule is not to protect the fraudu-
lent grantee, but to protect society, and
this purpose cannot be achieved without
allowing the grantee to retain his ill-gotten
gains. The reasons for the rule have been
expressed in a variely of ways: (1) consider-
ations of public policy as well as the
expressed provisions of the Statute of
Frauds forbid relief against a transaction of
this nature; (2) the Courts refuse to in-
terfere, not because they approve the re-
prehensible conduct of the confederate but
because they will not aid the other party
in an illegal undertaking; (3) the law will
.not permit a party to deliberately put his
property out of his control for a fraudulent
purpose and then, through the intervention
.of the Courts, regain the same.after his
fraudulent purpose has been accomplished ;
(4) where both parties are equally culpable,
.the law will leave the parties where it finds
them, and not engage itsclf to determine
the rights of the matter as between them ;
(3) when a suitor applies for equitable
relief, he must come into Court with clean
hands, with respect to the matters concern-
ing which he asks relief ; (6) he who doth
fraud may not borrow the hands of the
Chancellor to draw equity from a fountain
his hand hath polluted; (7) when property
has been fraudulently conveyed, the grantaor,
his heirs and assigns are afterwards estopped
to set up the frand as a foundation for an
action for the recovery of the property.
We have stated the leading reasons usually
assigned in support of the rule enforced
when recovery is claimed by the fraudulent
grantor, in order to enable us to determine
what rule should be eunforced when a re-
covery is sought by the fraudulent grantee.
Upon that question, there has been diver-
gence of judicial opirion, as 'is indicated
by the decisions in Montefiori v. "Montefiori
(18) and Holman ~v. Johnson  (2).
In  Montefiori v, Moniefiori  (18),

(18) (r762) T Blaxk, W 303; 96 E\ R '203.

Lord Mansfield, C. J., when invitéd to decide
whether a note without consideration’given
fraudulently to carry on a marriage treaty,
_sllzall be good against the drawer, observed
that, - o
‘“no man shall set up his own iniquity as a de-
fence any more than as a cause of action.” '

On the other hand, in Holman v.: ]ohn\-
son (2) Lord "Mansfield, C. J., observed

as follows :—

*“The objection, that a contractis immoral or
illegal as between plaintiff and defendant, sounds
at all times very ill in the mouth of the defendant.
It is not for his sake, however, that the objection
is ever allowed , but it is founded in general prin-
ciples of pelicy, which the defendant has the

.advantage of. contrary to the real justice, as bct-

ween him and the plaintiff, by accident, if I may
so say. The principle ‘of public policy is 'this;
ex dolo malo non oritur actio. -No Court will lend
its aid to a man who founds his cause of action
upon an immoral or an illegal act, If, from the
plaintiff’'s own stating or otherwise, the causé
of action appears to arise ex turp: causa or the
transgression of a positive law of this country,
there the Court says he has no right to be assisted.

It is upon that ground the Court goes; not {or

the sake of the defendant, but because they will
nnot lend their aid to such a plaintiff. So'if the
plaintiff and the defendant were to change sides
and the defendant was to bring his action against
the plaintiff, the Jatter would then have the ad-
vantage of it ; for where both are equally in fault,
potior est conditio defendentis.” -

This radical divergence of opinion is
reflected in other judicial pronouncements.
In Babaji v. Krishna (4) Sir Chares
Sargent, C. J., remarked that in Chenvirappa
v. Puttappa (19) no authority of a Court
of Equity was cited which questions the
right of a fraudulent grantor to plead such
a defence, and he ruled that the defendant
should be heard. 'This decision was followed
by Banerjee and Pargiter, JJ., in Preoa Nath
v. Kazi Mahomed Shazid (5), when they
held that in a suit for fecovery of land, the
defendant is not debarred from pleading that
a transaction is benamsi, by reason -of his
having previously successfully set up the
benams transaction to defraud creditors;
it was competent for him to' show
the real nature of the transaction
in order to defend his position and defeat

(19) 1t B, 508; 12 Iud. Jur, 102§ 6 Ind, Déc;
(N, s.) 466,
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the claim of the benamidar. 1t is different
where, as in Banka Behary v. Raj Kumar Dass
(20), the real owner who has successfully
sét up the benami transaction to defeat
or ' defraud his creditors, himself asks for
relief as plaintiff, on the allegation that the
transfer relied upon by the defendant is a
benami transaction. The Court will, in
such a case, refuse relief to the party who
sets up his own fraud, and will leave matters
where they are. But that principle does not
hold good where the defendant in possession
seeks to show the real nature of a transac-
tion to defend that possession. This view is
identical with that adopted by Benson, J , in
Yaramati Krishnayya v. Chundru Papayya
(6) namely, that if a benamidar, who has used
a fraudulent transfer in his name, to defeat
an execution levied by his ostensible trans-
feror, were to seek the assistance of the
Court to obtain possession from the latter,
the Court might well allow the transferor
to plead the real facts, even though the
plea involved a declaration by the defendant
of his own turpitude. This opinion, subse-
quently approved by Farran, C.J., in Honapa
-v. Narsapa (7), dissenting from Param Singh
v. Lalji Mal (21), was fortified by reference to
the dictum of Parker, J.. inVenkatramanna v.
Viramma (22) to the cffect that when a deed
is made for an illegal or immoral purpose, a
defendant against whom it is sought to be
enforced may—not for his own sake,
but on grounds of public policy—show the
turpitude of both himself and the plaintiff.
A similar view was adopted in Janardan
v. Paikanlala (23) and Maniram v. Ganesh
(24).

The respondents have, however, relied
strongly upon the decision of Sir Law-
rence Jenkins, C. J.,in Sidlingappa v.
Hirasa (11) where it was ruled that the
defendant would not be permitted to in-
voke the aid of the Courts to enable him
to escape from the consequences of a fraudu-
lent sale-deed, which ostensibly created
a valid title in the plaintiff. But we
must observe that the authority of the

(20) 27 C. 231; 4 C. W. N. 289; 14 Ind. Dec.
(~. 8.) 153.

(21) 1 A. 403; 1 Ind. Dec. (N. 8.) 319.

(22) 1o M. 17; 11 Ind. Jur. 18; 3 Ind. Dec.
(N. s.) 762.
(23; 7C. P.L. R, 50. |
(24) 4 Ind. Cas. 233; 5 N. L."'R. 146.

case principally relied upon by Jenkins,
C. J., namely, Doe d. Roberts v. Roberls
(r3) must be deemed to have been consider-
ably weakened by Prole v. Wiggins (25)
where Tindal, C. J. permitted the defendant,
who was sued for debt on a bond, to plead
that the bond was given to defeat the pro-
visions of a certain Statute, and distingu-
ished the earlier case on the ground that
the defence therein set up was inconsist-
ent with the deed. See Gascoigne v. Gas-
coigne (10). The view that the illegality
of a contract may be set up by way of defence
to an action on the contract, cven if it does
not appear on the face of the contract, is
supported by high authority; Cork and Yon-
ghal Ry., In re (26), Jones v. Merioncthshire
Permanent Benefit Building  Sociely (27).
It is equally clear that, when the object
of the contract is illegal, the whole trans-
action is tainted with illegality ; no right
of action exists in respect of anything
arising out of it, and it is the duty of thd
Judge to take the objection that the con-
tract is illegal and void; Montefiore v.
Monday Motor Components Co. (28), Scott
v. Brown (3), Robinson’s Secttlement, In re,
Gant v. Hobbs (14), North-Westerr. Salt Co.
v. Electrolytic Atkali Co. (29).

One of the decisions mentioned in Sidlin-
gappa v. Hirasa (11) is that of Braken-
bury v. Brackenbury (30). There, a convey-
ance of land had been made, as in Doe d.
Roberts v. Roberls (13) to give a fictitious
qualification to kill game, and this con-
veyance—which was in fraud of the policy
of the then law requiring that a man, in
order to sport, should have a quali-
fication in landed property-—had been lent
by the proper owner of the land to the
ostensible transferee, to enable the latter
to commit a fraud upon a third per-
son. The transferee was about to sue
in ejectment to obtain possession of the

1836) 3 Scatt. 601 ; 3 Bing. N. C. 230;
R.(sz.) 6(213; )z %Iodges 204 ; (?L. f (N. s.) (f.3 P. 423
132 E, R. 398.

(26) (1869) 4 Ch. 748 ;39 L. J. Ch. 277; 21 L. T,
735; 18 W. R. 26.

(27) (1892) 1 Ch. 173; 61 L.J.Ch.138; 65 L. T,
685 ; 40 W. R. 273 ; 17 Cox C. C. 389.

(28) (1918) 2 K. B. 241; 87 L. J. K. B. 907; 11)
L.T.340;628.].585; 34 T. L. R. 463. .

(29) (1914) A. C. 461; 83 L. J. K. B. 530" 110
L. 7T.852; 585.7J.338; 30 T. L. R. 313.

(30) (1820) 2 J. & W. 391; 22 R, R.180; 37 E. R,

677
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land, when the proper owner filed a bill
in Equity for an injunction to restrain the
action and delivery of the deed. ILord
Eldon held that a Court of Equity should
grant relief to neither party, and the in-
junction asked for was consequently re-
fused. This rather favours the view that the
plaintiff, whether he be the grantor or the
grantee, should not be assisted by the
Court ; see Cecil v. Butcher (31).

The strictness of the rule of estoppel
by .deed has been much relaxed
in recent times, and it has been main-
tained that, where both parties to an inden-
ture either know or had the means of know-
ing that it is executed foran immoral purpose
or in contravention of a Statute, or of public
policy in general, neither will be estopped
from .proving facts which will render the
instrument void ab #nitio, for, although a
party will thusin certain cases be enabled
to take advantage of his own wrong, yet
this evil is trifling in comparison with the
flagrant evasion of the law that results
from an opposite rule.

It may further be observed that in Sid-
lingappa v. Hirasa (11) reliance was placed
upon the decision of the Rengal Sadar Court
in Abhoya Charan v. Trilochan (32). As
pointed out in Jadu Nath Poddar v. Rup Lal
Poddar (1), this case was followed in Kaleenath
v. Doyal Kristo Deb (33), though with con-
siderable hesitation by Sir Charles Hobhouse,
T., and the latter case was expressly dissent-
ed from by Sir Richard Couch, C.J., in
Sreemutty Debia Chowdhrain v. Bimola
Soonduree Debra (15), where the deci-
sions of the Judicial Committee in Ram
Surun Singhv. Pran Peary (34) and Oodey
Koowur v. Ladoo (35) were applied. We
are consequently unable to follow the
decision in Sidlingappa v. Hirasa (11) or
the later decision, substantially to the same
effect, in Nahanna Pachhasaheb v. Sabini-
bibi  (36), which also wal based on the

(31) (1821) 2 J. & W. 565; 22 R. R. 213; 37 E.

R. 744.

(32) (1859) Beng. S. D. A. 1639.

(33) 13 W. R. 87.

(34) 13 M. L A, 551; 15 W. R. P. C. 14; 2 Suth.
P.C.J.386;28ar. P.C. J. 620; 20 E. R. 656.

(35) 13 M. L A, 585; 15 W.R.P.C.16;6 B. L.
R. 283; 2 Suth, P. C. J. 388; 2 Sar. P. C, J. 628 ;
20 E. R. 669.

(36) 12 Ind. Cas. 583; 37 B. 217; 13 Bom, L. R,
01T,

authority of Doe d. Roberts v. Roberts (13)."
On the other hand, the cases of Preo Nath
Koer v. Kazi Mahomed Shazid (5) and
Babaji v. Krishna (4) appear to. us to
lay down the correct rule on the sub-
ject.

The f{following passage ‘from  Story
may be usefully recalled here (Equity
Jurisprudence, Volume I, section 421 and
Note, English Edition by Randall, 1920,
section 298).

‘“In general, where parties are concerned in
:llegal agreements or other transactions, whether
they are mala drohibita or mala in se, Courts of
Equity, following the rule of law as to partici-
pators in a common crime will not interpose to
grant any relief acting upon the known maxim—
In pari delicto potior es conditio defendentrs et
posstdentis. ‘The old cases often gave relief, both
at law and in equity, where the party would other-
wise derive an advantage from his iniquity. But
the modern doctrine has adopted a more severely
just, and probably politic and moral rule, which
is, to leave the parties where it finds them, giving
no relief and no countenance to claims of this sort.”

The view we take accords with that
adopted in Nand Lal v. Jethu Mal (g), where
Shadi Lal, J., pointed out that the Lalance
of authority in such cases is in favour of
permitting the defendant to set up the true
transaction ; the maxim nemo allegans cuam
turpitudinem audiendus est, gives way to
the maxim in pari delicto potior est .conditio
possidentis.

We may now usefully recall the words
of Baldwin, J., in delivering the opinion
of the Supreme Court of the United States

in Bartle v. Nutt, Administrator of Coleman
{

\37)

“The law leaves the parties to such a contract
as it found them. If either has sustained a loss
by the bad faith of a particeps cviminis it is but
a just infliction for pre-meditated and deep y prac-
tised fraud which, when detected, deprives him
of anticipated profits, or subjects him to unex-
pected losses. He must not expect that a judi-
cial tribunal will degrade itself by an exertion
of its powers, by shifting the loss from the one
to the other, or to equalize the benefits or bur-
thens which may have resulted by the violation
of every principle of morals and of laws.”

Or, as Chancellor Walworth states it:

“Wherever two or more persons are engaged
in a fraudulent transaction to injure another,
neither law nor equity will interfere to relieve
cither of those persons as against the other, from
the consequences of their own misconduct.”

(37) (1830) 4 Peters 184; 7 Law. Bd. 825,
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' Bolt.v. Rogers (38); see also Randall v.
Howard (39), Wheeler v. Sage (40), Dent
v. Ferguson (41), Strum v. Boker (42).

What, then, is the true aspect of the
relative situation of the parties A. exe-
cutes a conveyance of land in favour of
B. B. sues A. to recover possession. 4.
answers and establishes that, as B. is well
aware, there was no consideration for the
deed, that the transaction was fictitious
and that the conveyance was never in-
tended to pass title. B. retorts, with
cynical frankness, that though this be
the truth, yet, as he conspired with A4.
to create the document so as to cheat C.,
a creditor of A,, who might otherwise have
pursued the property, his conduct has
been so meritorious that he is entitled
to invoke the aid of the Court in his endeav-
our to appropriate what rightfully belongs
to 4. We are unable to appreciate on
what conceivable principle of justice,
equity and good conscience, the Court
may be thus called upon to promote actively
the roguery of B. at the expense of A.;
merely because B. has helped 4. to cheat C.
it does not follow that the Court should assist
B. to cheat A. We are clearly of opinion
that the plaintiffs in the present case have
established no claim whatsoever to the
assistance of the Court to enable them
to commit a fraud upon the true owner and
they must be left to congratulate themselves
upon nothing beyond a useless mortgage
and the memory of a successful fraud which
has brought them no benefit whatever.

The result is, that this appeal is allowed,
the decree of the Subordinate Judge set
aside and the suit dismissed with costs
in all the Courts.

S. D. Appeal allowed.

%38) (1832) 3 Paige 157.

39) (1862) 2 Black. 585 ; 17 Law. Ed. 269.
(40) (1863) 1 Wallace 518 ; 17 Law, Ed. 646.
(41‘ 2x889) 132 U. 8. 50 ; 33 Law, Ed. 242.
(42) (1893) 150 U. 8. 334 ; 37 TLaw. Ed. 1093.
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PESHAWAR JUDICIAL COMMIS.
SIONER'S OOURT.
Civir, REvISION No. 40 OF I922.
December 5, 1922.
Present .—Mr. Pipon, J. C.
CHET RAM AND OTHERS—DEFENDANTS—
PETITIONERS
versus
KANSHI RAM—PLAINTIFF—RESPONDENT.
Civil Procedure Cods (Act V of 1908), O,
XXXII, rv. 7, 3—Next friend or guardian—
Reference to arbitration— Agresment— Leave of Court
— Irregularity—Minor _ substantially vepresented—
Assumption— Joint Hindu family—Karta— Rea
ference 1o arbitration— Jurisdiciion of Court.

The next friend or guardian of a minor can
make an agreement to refer to arbitration on
behalf of the minar, under Q. XXXII, r. 7, Civil
Procedure Code, without the leave of the Court.
(p- 8, col. 2.) .

Fardeo Sahai v. Gauri Shankar, 28 A. 35; 2 A,
L.7J. 493 A. W. N. (1905) 171 and Lutawan Kubar
v. Lachiya, 21 Ind. Cas. 989; 36 A. 69; 12 A. L.

. relied upon. .
I A57inere itreg::larity in procedure in arbitration
cases cannot vitiate a reference to arbitration
where the interests of ‘thel mi;mt have in no way

en prejudiced. (p. 9, col. 1.
be Umfd i?ingh V. ‘gobhag Mal Dhadha, 32 Ind.
Cas. 161; 20 C. W. N. 137; 30 M. L. J. 67; 14
A L. J.97; 3 L W. 145, 19 M. L. T. 108; 23 C.
L. J. 130; (1916) T M. W. N. 67; 18 +Bom. L. R.
308; 43 C. 290; 43 I A. 1 (P. C.), followed.

Therefore, a reference to arbitration by the
guardian of a minor does not fail on the technical
ground that the leave oil the) Court was not ex-

recorded. (p- 9, col. 1.
pr%?fsllgre a minorq;s substantially regreoented by
a guardian ad lilem, an appointment by the Court
under O. XXXII, r. 3, of the Civil Procedure
Code can be assumed from the action of the Court,
provided that the guardian really acts in the in-
terest of the minor1 and the :mmo1 ;')ls in no way

iudiced. (p. 9, col. 2; p 10, c0l. 1,)
pred’tﬁ::; vsplzmks Beh%n' Pershad Singh, 30 C.
1021 ; 30 L. A. 182; 7 C. W. N. 774; 5 Bom. L. R.
822 8 Sar. P, C. J. 512 (P. C), relied on,

If the Court accepts the ~pleas of a major
defendant on behalf of a minor defendant, the
astion of the Court amounts substantially to:a
recognition of the major defendant as guardian
ad litem for the minor. (p- 9, col. z,}{m

Obiter:—The Karta of a joint du family
can act, without specific appointment, as guar.
dian of the mimor. But a Court must decide
whether or not he v{as )actmg' in the interest of

minor. (p. 10, col. I.
theLackevstm(zp v. Rostan, 7 C. 32; 3 Ind. Dec. (N. 8.)
i on.
57%:;1“2 u1?efereuce to u})lttation is made, the
jurisdiction of the Court is ousted and any order
after such reference, except under the pro-
visions of the law relating to atbitration, is z:o
facio an illegal order made without jurisdiction.

. 10, col. 2. . _
m::t c.l.%n 2v) Jawahir}, 10 P. R. 1899, telied upon.
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Petititn for revision of an order.of the
District Judge, Abbottabad .dated the 21st

anuary -1g22. °
J Mr. %zwgfz Clmmi R S, for the Pet1-
tioners. .

‘Mr. . Parma Nand R S., for- the Re--
spondent.

JUDGMENT. -—The matenal facts of this
case are these.
the descendants of Sukh Raj. Kanshi Ram,
plaintiff, grandson' of Sukh- Raj, lodged
a suit for rendition of .accounts against
Chet Ram and Hemraj, sons of Sukh Raj,

and Fakir Chand' and Harnam Das, grand- .

sons of the same. Fakir Chand and
Harnam Das are minors, and the plaint

recited that they were sued through their.

mother Musammat Gopi. Musammat Gopi.
made no appearance, and pleas were
put in by Chet Ram and Hemraj on
behalf of all the defendants jointly. An
application was then made by all the parties
to the suit for a reference to arbitration.
In " this application Hemraj was stated to
be the' guardian of. the minors, and his
statement was recorded declaring that he
was ' responsible for their interests. An
award was, duly filed by the arbitrator,
finding Rs. 2,500 due to the plantiff from
the defendants jointly in addition to a one-
quarter share in certain immoveable proper-
ty. . The Munsif, on finding that the amount
granted by the award removed the case from
his jurisdictional powers, submitted it at
once to the District Judge for transfer with-
out hearing objections to the award. The
District Judge transferred the case to the
Court of*Muhammad Sarwar Khan, Judicial
Extra Assistant Commissioner. Objec-
tions . to , the award were then put
in. It was represented that Hemraj
had not been appointed guardian
ad litem of the minor defendants, and
that his interest was adverse to them. An.
other oljection was taken on the ground
of the minority of the plaintiff and his com-
petency to refer to arbitration. The Judi
cial Extra Assistant Commisssoner passed
no order setting aside the award, but
directed that the name of Hemraj should
be expunged as guardian ad litem of
the minor defendants, and that Musam-

mat Gopi was. appointed guardian ad litem.
The order continued that, since proceedings
were starting de novo, no question arose

-The parties concerned are -

[x5as

as to the validity or othérwise of the award.
The hearing of the case was then begun on
the- merits. - At a later date, owing to’ the’
necessity of re-distributien ‘of- work-among
Judicial-Officers, the case-was withdrawn *for-
trial- by the District- Judge. The Dlstrrct
Judge held that the reference to ‘arbitration'
was a valid one, that it still subsisted, and’
that the ]udicial Extra Assistant Com:<

missioner in - hearing - the case * on'
its merits, was fumcius officio and’
without ]unsdlct}on No object on, valid

under paragraph 15, Schedule II, Civil Pro-
cedure Code, having been urged against the
award, he passed a decree accordmg to 1ts
terms.

An application for revision to this Court’
has beem made by the defendants.
The first  argument put  forward
for the petitioners is, that the reference
to arbitration was invalid fromr the
beginning.- I do not propose to Te-open
the question of the plaintiff's minority.
I accept the ﬁndmg of the District Judge
that he was a major, and that the reference
cannot be impugned on this ground. The
argument that the reference was invalid-
by reason of the minority of the defend:
ants, Fakir Chand and Harnam Das,
however, is a more ‘serious one. I deal first
with the contention that, in any case,no next
friend or guardian can make an agreement;
to refer to arbitration on behalf of a mindr*
under O. XXXII, r. %, Civil Procedure
Code, without the leave of the Court.

There has been a certain conflict of rulmgs
among High Courts with regard to . the.
interpretation of O. XXXII, r. 7. It has:
been held by the ‘Madras High Court that.
a reference ‘0 arbitration by the guardian
of the minor is an agreement within the
meaning of this rule, and that it is void un-
less there is an express record of tha leave
of the Court. A cantrary view was taken
by the Allahabad High Court in Hardeo
Sahai v. Gauri Shankar (1) and Lutawan
Kubar v. Lachiya (2). 1 have no hesi-
tation in this respect in following the
ruling of the Allahabad High Court. It is con-
firmed by the spirit of the Privy Council
ruling published as Umed Singh v. Sobhag

(I) 28 A. 35;2 A. L. J. 493; A, W. N. (1g0s)
(z) 21 Iad, Cas, 989 36 A. 69; 12 A, L. ]. 57.
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Mal Dhadha (3). In that case an application
for reference to arbitration was not signed
by the guardian ad litem of the minor. The
general principle deducible from that ruling
is* that, mere irregularities in procedure in
arbitration cases cannot vitiate a reference
to artibration where the interests of the
thinor have been in no way prejudiced.
So far as regards the purely technical
point as to whether the expressly recorded
leave of the Court was essential under O.
XXXII, r. 7, I hold that the present
reference to arbitration does not fail on
that account.

Apart, however, from the question of the
operation of O. XXXII, r. 7, it is argued
by the petitioners that there was, in this
case, no guardian ad litem at all appointed
by the Court in accordance with the pro-
visions of O. XXXII, r. 3 ; that Musammat
Gopi was represented in the plaint as guard-
ian ad litem ; that Hemraj defendant,
plaintiff’s uncle, was treated as guardian
ad-litem by the plaintiff and by himself
witliout authority from the Court; that
his interest was adverse to the minors,
and that the minors could not make any
submission to arbitration through a guar-
dian who had not been validly appointed
and who was not in any case acting in
their interest. It is necessary, before
dealing with the legal position creat-
éd, to examine closely the facts of
the case. Musammat Gopi was described
in the plaint as the guardian ad lilem.
She was duly served with a summons
but put in no appearance. The minors’
uncles, Chet Ram and Hemuaj, put in a plea
on- behalf of themselves and on behalf
of the minors. This was treated by the
parties and by the Courtas a valid appear-
ance on their behalf. When, later, the appli-
cation for arbitration was putin, it was Hem-
taj who represented himself specially as
the guardian ad Ilitem, and stated in
Court that he was responsible for the minor’s
interests, It has been expleined by the
respondent’s ' Counsel that there was a
special reason for this. Hemraj and Jairam,
the' father of the minors, had married

(3) 32 Ind. Cas. 161; 20 C. W. N. 137; 30 M.
L.J.67;14A. L. J.97;3L. W.145; 19 M, L.
T, 108; 23 C. L. J. 130; (1916) 1 M. W. N. 67;
18 Bom. L. R, 308; 43 C. 290} 43 I. A. 1 (P. C.).
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two sisters and, in consequence, the interest
of the minors was specially . looked after by
Hemraj. During these proceedings Musam-
mat Gopi made no move, and she did not.
challenge the action of the major defendants
until the award of the arbitrator-had ac-
tually been filed. It was after the filing
of the award that Hemraj and Chet Ram
themselves raised the question that
the award was invalid by reason of
the minority of I'akir Chand and Har

nam Das. Musammat Gopi . also - brought’
forward an application stating that she’
had only just become aware of the refer-
ence to arbitration and demanding to
be aproivted guardian od ltem by the’
Court on the ground that the . interest
of Hemraj was adverse. On this the
Judicial Extra Assistant Commissioner,
to whom the case had been transferred,
made an order to the effect that the name
of Hemraj should be expunged as guardiad
ad litem and that of Musammat Gopi substi-"
tuted. Now, there cannot be the least
doubt that the proceedings of the defendants’
were highly collusive. I have no hesi-
tation in holding that the attempt to im-
pugn the award on the ground of ‘the pe-
titioners’ minority was a mere device to
upset it not in the interest of the minors
but in the interest of Chet Ram and Hemraj

themselves. Taking these facts as estab-
lished, I proceed to examine the legal
position. There is clear authority for the
view that if a minor is substantially repre-
sented by a guardian ad litem, an appoint-

ment by the Court under O. XXXII, r..
3, can be assumed from the action of the

Court. This principle is clearly enunciated

in the ruling Walian v. Banke Behari
Pershad Singh (4). In the present case
there is not the least doubt that the actidn

of the Court in accepting the pleas of the '
major defendants on behalf of 'the minors,
amounted substantially to their recogni-
tion as guardian ad litem for the minors,’
This action was confirmed *when Hemraj
definitely took up the position of guard-
ian ad litem on the application for arbi-
tration, and was recognized as such by
the parties and by the Court. This princit’
ple, of course, is subject to th: pris o

(4) 30C.1021;301 A, 182; 7C. W. N, 7
5 Bom. L. R, 822; 8 Sar. P, C. J. 812 (P, C.).”“
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that the guardian was really acting in the
interest of the minors, and that they were
in no way prejudiced. Apart from this,
there is also authority for the view that
in the case of a joint Hindu family the
Karta can act without specific appoint-
ment as guardian in the interest of the
whole family including that of the minors.

Lackersteen v. Rostan (5) has been quot-
ed as an authority, and, indeed, it would
appear thatall High Courts concur, that
a Karia has the power in question, but
that a Court must decide whether or not
he was acting in the interest of the
minor. It is undeniable that in the pre-
gent case the defendants were members of
a joint Hindu family. The plaintiffs, no
doubt, have separated. But the defend-
ants themselves in their pleas admitted
that they were members of a joint Hindu
family, and indeed they contested the
claim on the ground that all the members
of this joint family had not been implead-
ed. It is clear, therefore, that the elder
of the two major defendants, Chet Ram,
was the Karta of the family, and that he
had the right to bind all the members
including the minors, always provided
that the rights of the minors were being pro-
perly protected and that there wasno ques-
tion of interests adverse to them. I have
already mentioned that the general princi-
ple of the liability of minors for a refer-
ence to arbitration made in their interest,
as apart from technicalities in procedure,
is confirmed by the Privy Council ruling
Umed Singh v. Sobhag Mal Dhadha (3).
It is, therefore, clear thatin the present
case the reference to arbitration on be-
half of the minors may be treated as a
valid reference provided that their rights
have been protected and that the interest
of Hemraj and Chet Ram was not adverse
to theirs. This is a question of fact.
I cannot see the least reason for supposing
that the inteiest of the major defendants
was in any way adverse to that of the
minors. The contention was one obviously
put forward by the major defendants
themselves collusively and with a view to
upsetting the award in the absence of any
ot the grounds mentioned in paragraph 15,
Schedule II, Civil Procedure Code. The

(5} 7C. 32; 3 Ind Dec. (N, 8.) 570,

(z923

arbitrator’s award was a perfectly fair one;
and there is not the least suspicion that
he has sacrificed the interests of the minors.
The arbitrator appears to have con-
sidercd that the plaintifis were entitled to
a larger sum than Rs. 2,500 but he
has reduced the sum from that amount in
the interest of the defendants’ family. I
hold, therefore, that thisaward was a valid
one and binding upon the petitioners.

It rcmains to consider a further argu-
ment. It is contended that the Judicial
Extra Assistant Commissioner by his order
of the 5th of November 192r revoked
the refetence to arbitration; that this
order was appealable and that it could
not have been set aside by the successor
of the presiding officer who passed it, and
that no proceedings on review were taken.
As against this, it is argued by the re-
spondent that the Judicial Fxtra Assistant
Commissioner did not set aside the
reference to arbitration, but simply
ignored its existence under the impression
that in any case he was obliged to con-
tinue the hearing of the suit on its merits.
Imam Din v. Jawahari (6) is quoted -as
authority for the proposition that once
a referecnce to arbitration is made, the
jurisdiction of the Court is ousted, and
that any order passed after such refer-
ence except under the provisions of law
referring to arbitration, is ¢pso faclo an
illegal order made without jurisdiction.
This was the view taken by the District
Judge in ignoring all the proceedings
made by the Judicial Extra Assistant
Comuinissioner after the 5th of November
192I. I consider that the position taken
by the District Judge is shown by the
record to be the correct ome. It is
clear to my mind from the wording of the
order of the Judicial Extra Assistant
Commissiomer that he was acting in the
belief that in any case he had to decide
the suit on its merits without considering
the question as to whether the award
was or was not invalid. His order con-

cludes "with ‘the words:
“Since proceedings start afresh, no question
arises of the validity or otherwise of the award.”

It may further be remarked that on the
6th cf Septcmber he had already passe

(6) 10 P. R. 1899.
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ed orders for the parties to appear on
the 17th of September 1921 with evidence.
This was tantamount to ignoring alto-
gether the existence of the award and to
proceedings for disposal of the case on
its merits. The Judicial Extra Assist-
ant Commissioner, in fact, was already
assuming a jurisdiction which he did not
possess and which he could not assume
without having set aside the award. I
must hold, therefore, that his successor-
in-office was perfectly entitled to take up
the case from the point where the juris-
diction of the Court had ceased, and that
he had no alternative but to treat the
award as one validly subsisting and one
which could only be set aside for one of
the reasons detailed in paragraph 15,
Schedule II, Civil Procedure Code.

On the above findings, I see no reason
to interfere with the decree passed by the
District Judge, and I dismiss this peti-
tion with costs.

S. D,

Petition dismissed.

—————e

PATNA HIGH COURT.
MiscerLANEOUS Civin APPEAL NO. 109
. OF IQ2I.
Novemter 21, 1¢g22.
Freseat:—Sir Dawson Miller, K.,
Chief Justice, and Mr. Justice Ross.
MAHARA]J BAHADUR SINGH aND
OTHERS—DEFENDANTS—APPELLANTS
versis
Seth HUKUM CHAND AND OTHERS—
PLAINTIFFS-- RESFONDENTS.

Injunction— Jurisdiction to grant against person
residing  outside Courl’s tervitoyvial jurisdiction—
Injunction when to be granted—Shrine—Worship—
Use of property by its owmer— Religious feelings
and beliefs.

A Court should not grant an injunction against
a person residing outside its jurisdiction and not
subject to its jurisdiction in cases where it has no
means of enforcing the injunction. But where the
acts complained of are acts committed or to be
committed within the jurisdiction of the Court and
the iparty proceeded against, although he resides
outside the jurisdiction, has appeared in the suit
and submitted personally to the jurisdiction of
the -Court, the Court has jurisdiction to make the
order. (p. 13 col. 1.)

Ganga Singh v. Pirthichand) Lal, 69 Ind. Cas. 891;
3 Pat. 356 (1922) A. L R. (Pat) 34, referred to,

Before granting a temporary injunction the
Court must be satisfied that the plaintiff has a fair
question to raise as to the extent of the right alleg-
ed. It must also be satisfied that the defendant
has infringed or is threatening an infringement of
that right. (p. 13, col. 2.)

No personis entitled, to whatever religion he
may belong, to enforce his religious views upon
another or to restrain that other from doing any
lawful act or making any lawful use of his property
merelybecause it.would not fit in with the tenets
of his particular religion. The mere fact that the
contemplated act of the owner of the property
would shock the religious sentiments of the other
is not in itself a matter which would give rise to
a cause of action. (p. 13, col. 2.)

The right to worship at a shrine built on a hill,
belonging to another with free access to the hill for
the purpose of worship, is a right in alieno solo,
and so long as it is not interfered with, the owner
of the hill can do what he likes with his prop-
erty. (p. 14, col. 2.)

Behari 1al v. Ghisa Lal,
N. (1902) 169, referred to.

Every one is entitled to his own religious beliefs
but he cannot force them wupon another so as to
restrain that other from dealing with his property
in a manner incompatible with those beliefs.
(p 14, col. 2.)

Appeal from an order of the Additional
Subordinate Judge, Hazaribagh.

Messrs. K. Suhai and B. C. De, for the
Appellants.

Messrs. S. Ahmad, S. M. Mullick and
S. N. Bose, for the Respondents.

JUDGMENT.

Miller, C.J.—The suit out of which this.
appeal arises was instituted in 1920 by the
plaintiffs representing the Digambari sect
of Jains against the defendants who are
representatives of the Sitambaris claiming
a declaration of the plaintiffs’ rights in
connection with their worship at the tonks
and temples on Paresnath Hill and a perma-
nent injunction restraining the defendants
from committing certain acts alleged to be
an infringement of the plaintiffs’ rights.

After filing the plaint the plaintifls applied
for and obtained a rule calling upon the
defendants to show cause why a temporary
injunction restraining them from committing
certain of the acts complained of in the
plaint should not be granted pending the
hearing of the suit. An interim injunction
pending the hearing of the rule having been
granted, the defendants appeared  before
the learned Additional Subordinate Judge
of Hazaribagh to show cause, and after
hearing the parties the rule was made
absolute pending the hearing of the suit
which has not yet taken place, From that

24 A. 499;A. W.
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decision the defendants have preferred this
appeal.

We are told ‘that the suit.is practically
ready for hearing and has only been held
up as the record was sent here from the sub-
ordinate Court for the purposes of this
appeal and that we ought not in the circum-
stances to interfere with the temporary
injunction which was granted in May last
year, and that no useful purpose would he
served by vacating the order alreadv made
and ' deciding without full material ques-
tions which will be the subject of determina-
tion in the suit. I am not satisfied that
this reason in itself is sufficient for dismissing
the appeal, although on the score of conveni-
ence it may have some weight. [t is neces-
sary, thercfore, to comsider the grounds
upon which the lcarned Judge below has
based his decision.

1 need not repeat here what has been
said in the judgment under appeal as to
the differences which divide the two sects
of the Jain community and the protracted
litigation which for some years now has
been tending to widen the breach hetween
them. It is sufficient to bear in mind that
the ritual attending the worship of the two
sects has marked differences which in recent
years have formed the subject of heated
disputes and much litigation. The fact that
they both have rights of worship in the same
shrines on DParesnath Hill is, no doubt, a
source of continual friction as each scct
regards the mode of worship of the other
as unorthodox. Sometime hefore the present
suit was instituted the Sitambaris, who
are represented by the defendants in the
present suit, sued the present plaintiffs
and others, representing the Digambaris,
for a declaration that the Digambaris were
not entitled to worship in the shrines and
temples on Paresnath Hill except with their
permission and in the manncr prescribed
by them. That suit was decided on appcal
in this Court in April last vear after the
present suit had been instituted, and by
that decision it was declared that hoth
sects had equal rights of worship in the
majority of the tonks on Paresnath Hill.
Up to that time, however, there can beno
doubt that the Sitambaris had been claim-
ing exclusive rights over the hill and the
tonks .and temples thereon and the 1ight
to control the mode of worship of the other

(2923

sect. The proprietary rights in the hill
itself are now vested in the Sitambaris
by a recent purchase and they have for
many years in fact exercised acts of
management and superintendence over the
cxisting shrines and temples repairing or
re-building the same when necessary. The
Charans which are representations in stone
or marble of the footprints of the Tirthan-
kars who have attained Nirvan on the hill
in past and present cycles are enshrined
in the tonks and are devoutly worshipped
and regarded as objects of peculiar sanctity
by hoth sects. The ritual attending the
worship, however, is marked by broad
differences as already mentioned. PBoth
sects also regard the hill itself as an object
of veneration and are very tenacious of
the rights which they claim to have acquired
therein and resent the intrusion of those
of a different faith or the performance of
any act on the hill itself which may offend
their religious scruples. The Digambaris, it
is said, regard eating and drinking on the
hill or the performance of any of the usual
functions of nature as a desecration of that
holy place.

The acts complained of in respect of which
the injunction has been granted are divided
into four heads :—

(r). The construction of houses for resi-
dential purposes on top of the hill tending
10 the desecration of the sanctity of the hill,

(2). The collection of building materials
on the top of the hill for the purposes of
constructing a gate or closed archway
tending to prevent free access by the Digam-
baris to the summit of the hill and the
tonks thereon.

(3). Interference with the worship of
the Digambari pilgrims in their own pres-
cribed way in company with their pujaris
and guards.

(4). The removal of existing Charans
and the substitution of new Charans offensive
to the religious sentiments of the plaintiffs’
community. )

1t was contended on behalf of the appel-
lants in the first instance that as they re-
side in the DPresidencies of Calcutta and
Bombay, outside the jurisdiction of this
Province, the Court has no jurisdiction .to
grant an injunction against them. This
argument is based upon the assumption
that the Court would be unable to enforce
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its order against persons not subject to
its jurisdiction. No doubt the Courts of
this country would not grant an injunction
against persons residing outside its jurisdic-
tion and not subject to the jurisdiction of
the Court in cases where they would have
no means of enforcing the order. In the

resent case, however, the acts complained
f are acts taking place within the jurisdic-
tion and the appellants, although they reside
outside the jurisdiction, have appeared in
the suit and submitted personally to the
‘jurisdiction of the Court. Nor was this
done under protest or merely as a means
of questioning the jurisdiction of the Court.
No point is taken in the written statemcnt
that the Court has no jurisdiction over the
defendants. In fact it would appear that
both parties are anxious to obtain a judi-
cial decision from the Courts of this Province
upen the matters in issue between them.
Had they merely appeared for the purpose
of questioning jurisdiction other consider-
'ations ' would arise. The late Professor
Dicey, an authority of undoubted weight on
this subject, in his Conflict of Laws (Second
Edition, at page 44) states the rule thus:--

““The sovereign of a country, acting through
the ‘Courts thercof, has a right to cxercise juris-
diction over any person who voluntarily submits
to his jurisdiction or, in other words, the Courts
of a country are Courts of competent jarisdiction
over any person who voluntarily submits to their
jurisdiction.”

And again at page 48 he says:

“The Courtsof Common Law ‘and of liquity
have further always exercised jurisdi~tion over
a defendant who appeared to; or a plaintiff who
brought an action or suit. 7This agam is in strict
confermity with the principle or test of submission.”

Indeed in such a case the Courts in
England would restrain a forcigner who
‘had appeared and submitted to the
jurisdiction from committing certain acts
outside the jurisdiction. The late I.ord
.Halsbury in Volume XVII, page 263 of the
.Laws of England, cxpresses the rule thus:

““A foreigner who has appeared to an action in
an English Court gives jurisdiction to the Iinglish
Court to restrain him from proceeding to litigate
‘the same subject-matter in the Courts of his own
country.” .

In the case of Gamga Singh v. Prithi-
chand Lal (1) this Court has followed the
principle of the rules above stated and held
that a Court has jurisdiction on the applica-

(1) 69 Ind. Cas, 891; 1 Pat.356; (1922) A. L. R.
(Pat) 34 356 (1924 ~
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tion of the plaintiff in a suit in which' 'the
defendants have entered appearance to isste
a temporary injunction testraining‘the de-
fendant from executing in another Court a
decrec obtained against the plaintiffi This
point - which was not raised by the deferd-
ants in their writtcn statement nor taken
in argument before the Jower Court was put
forward here for the fitst time. The defend-
ants are before the Court, having ‘'sub-
mitted to the jurisdictioh, and “the acts
complained of are acts committed or to
be committed within the jurisdiction, and
I have no doubt whatever that the Colirt
has jurisdiction to make the otder. '

With regard to the merits of the case, one
must be satisfied in the first instance' before
granting a temporary injunction, as ‘pointed
out by the learned Subordinate' Judge,
that the plaintiff has a fair’ question té
raisc as to the existence of the right alleged,
1 may add that the Court must' alsor be
satisfied that the defendants have infringed
or are threatening an infringement of 'those
rights. I have considered each of the four
grounds in respect of which the plaintiffs
claim the injunction and, in my opinion,
the first ground stands upon an entirely
ditferent footing 'from the other three!
The defendants are the proprietors of Pares-
nath hill and are, therefore, entitled to ereet
buildings thereon as and where they please
so long as they do not interfere with the
rights of other parties. It has been'declared
bv the decision of this Court ‘that the plainte
iffs as well as the defendants have rights
of worship in the majority of the shrines
on that hill, and any act calculated to inter-
fere with or restrict in any way the plaitit-
iffs’ right of worship would give rise to a
cause of action. The mere fact, however
that the contemplated act of the proprietox"
would shock the religious sentiments of the
plaintiffs is not in itself a matter which would
give rise to a cause of action. 'No person
is entitled, to whatever religion he may
belong, to enforce his religious views upon
another or to restrain that other from com-
mitting any lawful act or-making any lawful
use of lis property meérely because it'would
not fit in with the tenets of his particulay
religion, and it is not suggested in the pre-
sent case that the building of residential
houses upon the hill would interfere in any
way with the unrestricted right of worship
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in the tonks and temples by the plaintiffs.
Nor can the act of building itself be regarded
as a nuisance which might give rise to
a cause of action. There are already on
the hill buildings of various sorts. There
are rest houses for the pilgrims and a Dak
Bungalew and servants quarters near the
principal temple on the hill and the defend-
ants contend that the buildings, it is pro-
posed to put up, are necessary for the pur-
poses connected with the religious insti-
tutions over which they have the manage-
ment. The plaintifls, however, rely upon
the judgment of the Calcutta High Court in
what is known as ‘‘ The Piggery case”
in which an injunction was granted at the
instance of .representative members of the
" Jain community against Mr, Boddam, the
lessee of the Raja of Palganj, then the
proprietor of the hill, restraining him from
slaughtering pigs and carrying on the manu-
facture of lard on a certain part of the hill.
The decision in that case, however, was
based upon an ekrarnama of 1872 granted
to certain persons representing the whole
Jain community giving them certain rights
over the hill, and the lease by the Raja of
Palganj to Mr. Boddam was found to be a
contravention of certain restrictive cove-
nantsin favour of the Jains contained in
the ekrarnama (such covenants?) have been
declared inoperative by the Privy Council,
but the decision relied upon gains no more
binding force by that fact. It could not, in
my opinion, be supported upon any other
ground.

The case of Bekari Lal v. Giisa Lal (2)
appears 1o me to have been properly de-
cided and is an authority directly in point.
The plaintiffs in that case were the owners
of a house adjacent to the site of a temple.
Within the temple enclosure was a Pipal
tree which had grown there for many years.
Some of the branches of the tree extended
over the plaintiff’s premises and over his
house. He thereupon proceeded to cut down
the offending branches which he had a
perfect right to do as the owner of the prop-
erty. The defendants, the proprietors of
the temple, endeavoured forcibly to prevent
him from doing so. The plaintiff then sued
for an injunction against the defendants
to restrain them from obstructing his right

{s.) 24 A 499; &, W, N, (1902) 169.

to cut the branches which spread over his
house. It was contended that the Pipal
tree was an object of veneration to pious
Hindus and that the cutting of  the
branches was regarded by them as an act of
sacrilege and highly offensive to their reli-
gious sentiments. It was held that the
plaintiff was entitled to - the injunction
prayed for and that the fact that his action
might cause annoyance to and offend the
religious sentiments of a large number of
Hindus was no sufficient ground for cutting
down the well recognised Common Law rights
of an owner of property. The proposition put
forward by tihe defendants in that case
was stated by the learned Judge to be un-
supported by authority and inconsistent

with common  sense. With every
desire to avoid oftending the religious
scruples of any sect of the com-
munity I am unable to hold that such

a consideration should be allowed unduly
to restrict the recognised rights of owner-
ship in property. The plaintifs have no
proprietary rights in the hill. The extent
of their interest therein is the right to wor-
ship at the shrines with {ree access to the
hill for that purpose. It is a right in alic-
#o solv and as long as it is not interfered
with the owner can do what he likes with
his own. Th= fact that the plaintiffs’ vener-
ation for the hill leads them to regard the
erection of buildings thereon as an act of
sacrilege cannot in itself confer the right
to restrain the owner from edercising the
ordinary acts of ownership. Everyone is
entitled to his own religious beliefs but he
cannot force them upon another so as to
restrain that other from dealing with his
property in a manner incompatible with
those beliefs. It has been pointed out that
the plaintifls claim the rights by custom to
worship every part of the hill. 1t may be
so. But it 1s not clear how such o right,
if it can be established, is interfered with.
The particular objects of worship at present '
are in the tonks and temples and access to
these is not barred by the proposed build-
ings. It is argued, however, that at some
distant period in the future footprints of the
saints may be discovered on the veryspot
where it is now proposed to erect buildings.
I think a claim based upon this somewhat
insecure foundation may be left to be con-
sidered by the Courts if and when the
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event foreshadowed becomes an accomp-
lished fact. In any case it should not be
allowed to interfere with the present rights
of the proprietors. In my opinion the plaint-
iffs have failed to wmake out a case for a
temporary injunction upon the first of the
grounds alleged and the injunction under
that head should be discharged.

The case presented under the other
three grounds stands upon a different
footing. The learned Judge has found that
the erection of a gate-way or closed arch
upon the pilgrim road on the summit of the
hill would have the effect of obstructing
the free access of the Digambaris to cer-
tain of the tonks wherein their rights of
worship have been declared. No satisfactory
explanation has been given by the defend-
ants why such an obstruction is needful
and what its real object is and in the pre-
sent tension of fecling between the two sects
the temptation to use it for obstructing
free access to the shrines would, I think, be
almost irresistable. Isee no reason to in-
terfere with the learned Judge's decision
upon this part of the case.

With regard to the third ground, the in-
junction was granted without much oppo-
sition, the plaintiffs’ right to worship in
their cown way having been declared by the
Court in the other suit before this appli-
cation was presented. The defendants, how-
ever, had up to that time been strcnuously
contending that the plaintiffs’ rights of
worship were permissible and could be
performed only in 2 manner conformable
to the ritual of the Sitambari sect. Under
this head also I think that the learned
Judge's decision should be confirmed.

As to the fourth ground on which the
rule was based I think the plaintifls’ appre-
hensions are well-founded. The defendants
in their written statement whilst asserting
the right to replace the Charans which
had been broken or destroyed and denying
the right of Digambaris to any part in their
re-establishment did not alle:e that they
intended to replace them in the same form
as before. On the contrary, they alleged
that they had every right to construct and
establish any kind of Charans permissible
by the Jain Sitambari religion. Their atti-
tude, it is true, has been somewhat modified
since the plaintiffs rights were declared in
this Court and they now say that they have
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no intention of replacing the old Gharans
by those of a difterent form. However
this may be, I agree with the learned Sub-
oidinate Judge in thinking that the injunc-
tion based upon this part of the case should
continue until the hearing of the suit.

In my opinion the injunction in so far
as it restrains the defendants fram con-
structing houses for residential purposes on
the top of Paresnath Hillshould be discharged.
In other respects I think that the appeal
should be dismissed. The order of the
learned Subordinate Judge will be varied
accordingly. As the appellants have
succeeded upon one substantial matter
in the appeal but have failed in the
others, I think that the justice of the case
would be met by ordering that each party
bear his own costs of this appeal. '

Ross, J.—1 agree.

Appeal dismissed,

PATNA HIGH COURT.
APPEALS FROM APPELLATE DECREE
Nos. 331 TO 354 OF 192r.
October 23, 1922.
Present:-—-Mr. Justice Das and
~ Mr. Justice Adami. ,
Maharaja Bahudur KESHQ PRASAD
SINGH—APPELLANT
VErsis
ISSER DUBLY AND OTHERS—
RESPONDENTS.

Bengal Tenancy Act (V111 of 1885), s, 50 (2
— Record of Rights against te'nant—Beng}:t of5 piez
sumption afforded by s. 50 (2)—Same rent paid for
large number of years— Presumption—Second appeal
— Inference of law.

When the Record of Rights is against tenants,
they are not entitled to the benefit of the presump-
tion afforded by section 50 (2) of the Bengal
Tenancy Act. (p. 16, col. I.)

Once the Record of Rights shows that a tenant is
not a tenant at a fixed rate of rent,it is for the tenant
to establish by cogent evidence that his rent or
rate of rent has been unchanged from the time of
Permanent Settlement; and the proof of the fact
that he has been paying the same rent for 48 years
would not entitle him to the presumption that he
has been paying at fixed rate from the time of the
Permanent Settlement. (p. 16, col. 1.

The inference that.fixity of rent coulc{ be presum-
ed from the fact that there has been no.change
of rent for 48 years.is an inference of law and can
be set aside in sccond appeal, (p. 16, col. 2.')
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Appeals from a decision of the District
Judge, Shahabad.

Messrs. Kulwant Sahay and N. N. Sinha,
for the Appellant.

Messrs. P. Dayal and Jadubans Sahai,
for the Respondents.

JUDGMENT.

Das, J.—The only question
has been argued before us is whether
the learned District Judge was right
in coming to the conclusion that the

laintiffs were tenants at a fixed rate of rent.
g‘he learned District Judge thought that
the tenants were entitled to the presumption
of section 50 (2) of the Bengal Tenancy
Act, he also thought that cven if section
50'(2) did not apply there was evidence from
.which fixity of rent might be inferred.

Now so far as the first point is concerned,
it.is settled law so far as this Court is con-
cerned " that when the Record of Rights is
against them, the tenants are not entitled
to the henefit of the presumption afforded
by section 50 (2) of the Bengal Tenancy
Act. This was the view which was adopted
in this Court only on the 2oth of July last
bv a Bench of which T was a member.

“The next point is whether the learned
District Judge was right in coming to the
conclusion that under the general law it
could' be inferred that there was fixity of
rent. )

Now so far as the evidence is concerned,
the learned District judge has summarised
it in the judgment. The plaintifis produced
rent-receipts ‘“which show payment of rent
for twenty years and it appears that the
defendants’ Patwari said in his evidence
that there was no alteration of rent for

8 years.

4 N}ow in the case of Mahaeraja Kesho Pra-
sad Singh v. Ramjas Pandey, Second
Appeal No. 544 of 1921, this Court came
to the conclusion that where the tenants
could not have the benefit of the presuniption
‘of section 50 (2) of the Bengal Tenancy Act
he had to establish by evidence that'the rate
of rent had not been changed from the time
of the Permanent Settlement; in other words,
once the Record of Rights shows that the
tenant is mot a tenant at a fixed rate of
rent, it is for the tenant to establish by
cogent evidence that his rent or rate of
gent has not been changed from the time of

which

INDIAN CASES.

-[1923

'

the Permanent Settiement. Mr. Justice
Coutts,in delivering the judgment in the case
iust cited, snid this : 1.

‘“It is ccntended by the leerned Vakil for the
respondents that in view of the fact’ that the
tenants have proved that they have paid tent at
a fixed rate for 25 to 33 years the Court is entitled
to presume that they have been paying at fixed
rate from the time of the Permanent Settlement.
I am unable to accept this contention. If it
were correct it would lead to this, that a tenant,
although he wss not entitled to the presumption
which arises under scction 50, clause (2) of the
Bengal Tenancy Act, wonld be entitled to, prove
that he had paid rent at the same rate for, say,
21 vears and would then be entitled to what has
been called a natural presumption in his favour,
This cx?‘uld clearly not be so. No such presumption
arises.

I entircly agree with the view which
was expressed in the case cited by Mr.
Justice Coutts. "

The learned Vakil for the respondents
has urged before us that the finding of the
learned District Judge is a finding of fact
and is, therefore, binding on us in second
appeal. In my opinion the argument is
not a correct one. The learned Judge fotind
as a fact that the evidence established that
there has been no change of rent for 48
years. He then inferred, and that inference
was an inference of law, that fixity of rent
could be presumed. In my opinion he erred
in coming to the conclusion that from the
facts found by him fixity 'of rent could be
inferred. .

The appeals succeed on the point which
has been urged bhefore us Ly Mr. Kulwant
Sahai; in other words, the findings of the
learned District Judge that the plaintiffs are
tenants at fixed rates is set aside. The
plaintiffs arc not in any of these cases
entitled to the declaration that they dre
tenants holding at a fixed rate. The
appellant will be entitled to the costs of
these appeals.

Adami, J.—I agree.

S. D. Appeals allowed.
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NAGPUR JUDICIAL COMMISSIONER'S
COURT.
First Civir, ArPEAL NO. 6 OF I92I.
September 22, 1922.
Pryesent'—Mr. Batten, J.C., and Mr. Hallifax,
A J.C
Babu RAMPRASHAD AND OTHERS—
DEFENDANTS—APPELLANTS
Versus
Babu BANSILAL AND ANOTHER—
PLAINTIFFS—RESPONDENTS.

Limstation Act (IX of 1908), s. zo—Payment
within peviod of limitation—Siatement aftev expiry
of limitation— Limitation, extension of— Hindu Law
—Decree for damages against jather-—Liabilty of
sons,

A payment whether towards interest or princi-
Eal by a debtor before the expiry of the period of

mitation extends the .period of limitation under
section 20 of the Timitation Act, even though the
written statement as to payment is mode after the
expiry of the period of limitation. (p. 18, cols. 1 & 2.)

Venkatasubbu v. Appusundram, 17 M. 92; 0
Ind. Dec. (N. s.) 03 and Gopal v. Govind, 19 Ind.
Cas. 849; 9 N. I, R. 78, referred to.

A Hindu son is not bound te pay the damages
decreed against his father for a tort, provided the
decree was in respect of any act amounting to
such immorality as would free the son of the wrong-
doer under the Hindu Law from liability for the
debt. (p. 19, col. 2; 20 col. 1.)

The right to enforce payment of a Hindu's debts
against his son is a different matter from that
Hindu’'s right to alienate his son’s share in the
family property himsclf for the satisfaction of
those debts. (p 20, col. 1.)

Sahu Ram Chandva v. Blup Singh, 30 Ind.
Cas. 280; 39 A. 437; 21 C. W. N. 698; 1 L.
I. W. 557; 15 A.L.J.437; 19 Bom I.. R,
498; 26 C. 1. J. 1; 33 M L. J. 14; (1917) M. W.

436; 22 M. I.. T. 22; 0 1. W. 213; 44 I A:
126 (P.C.), referred to. .

Appeal from a decree of the Additional
District Judge, Raipur, in Civil Suit No. 22
of 1919, dated the 24th September 1g20.

Sir B. K. Boseand Mr. V. Bose, for the
Appellants.

Dr. H. S. Gour and Mr. S. N. Bosg,
the Respondents.

JUDGMENT.—The first defendant, Ram
Prasad, executed the three mortgages in
suit along with his elder brother Mohan Lal,
who is now dead. The rcmaining three
defendants are the sons of the first. In
the first three of the five grounds of appeal
it was contended that the letter, dated 4th
August 1911, written by Mohal Lal (Fxhibit
P-4) had net been praved, that it did not
amount to an acknowledgment of the sort
contemplated by. section 19 of the Limita-
tion Act, aend thet in eny case it could

2

for
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attract the operation of that section- only
in respact of the writer himself and not
in respect of his brother or his nephaws,
As thz letter had been expressly admitted
in the lower Court by the defendants and
as its contents very decidedly -bring it
within the terms of section 19 of the Limita-
tion Act, the first two of these conten-
tions were abandoned by the appellants.

It is unnecessary to comsider the th'rd as

the plaintiff’s suit in respect of all the mort-
gage-bonds is proved to be within time
by the first defendant, Ram Prasad, who is
father of the remaining three and manager
of the joint Hindu family of which they
are members. .

2. The suit was filed on 18th December
1919. The first mortgage (Exhibit P.-1) .is
dated 24th August 1902 and the considera-
tion of Rs. 4,500 was payable on 24th
August 1906. On the deed there is an
endorsement, written and signed by Ram
Prasad on Oth August 1918, to the effect
that there had been a payment of Rs. 1,200
on 2nd June 1903 and another of
Rs. 700 on 1g9th June 1916. The period of
limitation would have expired in the.or:
dinary course on 24th August 1918. The
payment of 1903 could. not cxtend it as
it had not then begun to run, but if the
second payment operates in this way the
period is extended by it to 19th June 1928,
The endorsement itself was made within
the original period. .

3. The second mortgage (Exhibit P-2)
was executed on 4th August 1904 for Rs. 951
payable on 4th August 1925. It bears
two endorsemcnts of payment written and
signed by Ram Prasad, one dated 6th
August 1918 stating that there had been a
payment of Rs. goo on 1rth August 1goy
and the other dated rrth February 1919
stating that there had been a payment of
Rs, 100 on that day. The date of the first
of these two payments is given as Sawan
Sudi 2nd, 1962, and 11th August 1g07. Now
in the Sambat year 1962 there was
no Sawan Sudi 2nd. The 1st and 3rd of
the bright half of that year were 2nd August
1go5 and 3rd August 19o5. But Sawap
Sudi 2nd, 1964, corresponds to 11th August
1907. The mistake was a natural one tp
make in 1018, and indeed the year
of the Egglish date of the payment was
first written 13 and cprrected to 07, so that
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it is beyond doubt that the date to which
the endorsement refers is 11th August 1907.
In the ordinarv course the period of limita-
tion for this bond would expire on 4th
August 1918. Ram Prasad’s endorsement
was made two days later. and if the pay-
ments operate to extend the period the
first does so up to rrth August 1919 and
the second up to 11th February 193t.

The third bond for Rs. 2,500 (Exhibit .

P-3) is dated 25th July 1906 and the con-
sideration is payable on 25th July 1907.
It bears an cndorsement of a payment of
Rs. 500 mdde on 27th January 1918.
This was written and signed by Ram Prasad
on 6th August 1918, the date of that on
Exhibit P-1 and of the earlier of the two on
Exhibit P-2. The original period of limita-~
tion in this case expired on 25th July 1919.
The endorsement was made between eleven
and twelve months hefore that date, and the
payment, if it is effective for this purpose,
exterids the period to 27th January 1930.

5. . It seems clear that the suit is well
within time in respect of ‘all three bonds.
Jt has been contended that a statement
of a payment madde in writing by the payer
after the expiry of the original period of
limitation is not such a statement as is
contemplated by section 20 of the Limita-
tion Act, even though the payment itself
was .made within tHat period. This con-
tehtion can hava reference only to the
second of the three mortgages, but it is
unsound. The written statement is merely
evidence of the fact and date of the
payment, and it is that fact of payment
that extends the period and it is the date
of payment from which it is extended.
The proviso to the section lays down that
the fact and date of payment can be taken
as proved only by evidence of a certain
kind, and so imposes a minimum degree
of credibility in the evidence. A state-
ment of payment in writing made by the
payer at 'soine time atter the payment is
perhaps less trustworthy than one made
on the same day, but even so it does not
fall below the standard required by sec-
tion 20 of the Limitation Act. It cannot
any more be brought below that standard
by the fact that it was made after the ex-

rv of the original period of limita-
tion; indeed that fact - would tend to
meke it more credible rather than
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less, 'That "thé ' fact of "the - ‘writteh
statement being made after the expiry of
the original period of limitation does not
affect the question is the view of the law on
the point taken by the Madras High Court
in Venkatasubbu v. Appusundram (1),
though no reasons were stated in the judg-
ment for doing so. If, therefore, the pay-
ments were wholly or partly towards the
principal amounts due on the mortgages,
time is extended by reason of the endorse-
ment - to a date much later in each case
than that on which the suit was filed: This
is equally true if the payments are taken'as
wholly or partly towards interest under the
principles set out in Gopal v. Govind (2).

6. The only question remaining is
whether it is proved, as against the three
sons of Ram Prasad, that the whole of
the consideration was received by their
father and uncle, and whether so much
of it as was reccived is a proper charge on
the shares in the property belonging to
them when the mortgages were executed.
That Mohan Lal and Ram Prasad received
the whole of the stated consideration is
proved, as far as they themselves are con-
cerned, by the written admissions made
by them in the mortgage-bonds' and re-
peated by them at the time of registration.
Their shares, amounting to five-eighths
of the whole property are, therefore, liable
for the whole of the mortgage-debt. Fot
the remaining three defendants, the sons
of Ram Prasad, it is admitted that the
whole of the consideration of the second
mortgage amounting to Rs. 931 and
Rs. 1,332 of that of the third mortgage were
duly paid and are a proper charge on their
shares. The consideration of the first mort-
gage includes an item of Rs. 1,800
plus interest due to onc Lutudhar on a
mortgage and another of Rs. 200 plus in-
terest due to Govind Prasad. The mort-
gage to Lutudhar by Mohan Lal ard Ram
Prasad, bearing an endorsement of the .
payment of Rs. 2,294 on 24th September
1902, a month after the execution of the
first mortgage, is filed as Exhibit P-6 and
is proved by Lutudhar (P. W. No. 7). Also
tiovind Prasad (P, W, No. g) proves the pay-

.ment to him of Rs. 284 in satisfaction of

(x) 17°M. 92; 6 Ind. Dec. (N, 8) 63, .
(& 19 108, Con, 849¢ o N, :(, n.)ya."
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the "debt due-to him by hoth Mohan
I,al and Ram Prasad. It is admitted that
in these circumstances these two amoants
are a prorer charge on the shares of Ra
Prasad’s sons.

7. It appears then that a surh of at
least Rs. 4,861 out of the total considera-
tion of Rs. 7,050 . of the thiee mortgages
is a proper charge on the three-cighths
share of the property belonging to the
three sons  of Ram Prasad. It would
scarcely benelit ther1 to be given an oppor-
tunity of redceming three-eighths of the
property for a sum which is verv ncatly
five-eighths ol that payable for the redemp-
tion .of the whole, which is what a
decree giving effect to these findings would
come to, even if no more of the cousidera-
tion of the first and last mortgazes i+ found
to-be binding on the shares of Ram Prasad’s
sons. Tt is, therefore, hardly necessary
to examine the natnre of the rest of the
consideration of the first and last meort-
gages.

‘8. The matter may, howcver, be hrielly
stated. The rest of the consideration of
the first mortgage is stated in the bond
as follows :

Rs. 600 plus interest due to T.utudhar.

Rs. 550 plus interest due to Fauymal
Marwari.

Rs. 300 Liorrowed in Baisakh 1039 (which
ended on 22nd May 1902) for a martiage.

Rs. 4350 advanced on the date of the
mortgage for the payment of land re-
venue, ‘ )

As to the first item Lutudhar (P. W. No. %)
has no iecollection of the debt, as he had
none of the payment of the mo:tgage
till he saw (:e mortgage-bond, aud Ran
Prasad (D. W. No. 1) in his deposirion say=:

“My village was mortgaged to ILutudhar. We
never incurred oral loans from Lutudhar. I am
got aware if my brother borrowed Rs. 6oo from

un. \

The man is, of course, lying as steadily
as he has done all through the case,
but the fact that what he doss say
is untrue does not prove that any one
of the very many things he does not
say is true. In addition to this there
is the written admission made be both
Ram Prasad and Mohan Lal in the mort-
gaze-bonu, Mokan Lal's admission being
receivable in evidence under section 32 (3)
of the Lvidence Act. But all this cannet
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possibly be held to prove against the sons
of Ram Prasad that the sum of Rs. (oo
was actually received by their father and
their uncle or that, if it was, it was uspd=for
paying of a debt thev owed. The evidence
in regard to the Rs. 530 stated in the
hond to have been borrowed for payment
to one Taujmal Marwari is weaker. still.
It consists of an admission Ly Ram Prasad
that Mohan I,al was the manazer of the
family and used to purchase cloth. from
TFaujmal, and the statements .of Ram

rasad and Mohan J.al in the mortgage-
bond. Tn tespect of the last two items
these statementsin the mortgage-boad are
ail that there are. 1t must, therefore,be heid
that the receipt of these four sums of monev
has not heen proved against the sons of
Ram Prasad. K

9. The consideratioa of the third mort
gace is made up of two items. The fiist
is a sum of Rs, 1,312 previoisly horrowed
Ly YMohan Tal and Ram Prasad fo! pay-
ment of the costs of certain suits. The
lialilitv of Ram Prasad’s sons for this
sum is not disputed. 7The other ilem is
Rs. 1,768 horrowed on the day of the exe-
cution of tte morizige “in order to make
payments ordered by the Court to the
tenants of Jenira in respect of damages to
crops, etc., and the costs of the suit.”
For the three sons of Ram Prascd
it is admitted that the money he borrowed
in order to carry on the litization was,
at the time of the mnortgage, an antece-
dent debt of his {or which he was authoris-
cd to alienate their shares in the propeity
but at the same time it is contended that
the debt of which payment was entorced by
the decree was ‘‘tainted with immorality’’
as it arose out of a tort committed by their
father. The two positions are entirely
inconsistent ; if there was any immorality
about the incurring of the debt enforced
in the decree there was exactly the same
taint in respact of the money borrowed
for the expenses of defen.ing the suit in
which that decree was p .ssed.

10. It was, however, arguad at.som:

.leigth that a Hindu son i5 not bound to

pay the damages decreel against his father
for a tort. Tuat may be so, but there is
nothing to show that this decrce wag in
respect of any act amounting to such im-
morality as wauld free the soa of ths wrong.
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doer under the Hindu Law from lability
for the debt. All the evidence we have
about it is a very vague statement by cne
Ratiram Senar (P. W. No. 10) that the
money was required “for payment of a
dectee that some tenants had obtained,”
and‘the statement in the bond that the
dectee was “‘in respect of damages to crops,
ete!), and costs.”” There is nothiag to show
that there was any trespass, and it there were
any trespass it ntay well have been done in
odd faith and in the interests of the joint
amily and have merely failed of proof in
Coturt,

11. It was finally urged on behalf of
Ram Prasid’s sons that according to the
ruling ot the Privy Council in Sahx Ram
Chandra v. Bhup Singh (3) they are nct
liable for his debts while he is alive. The
right to enforce payment of a Hindu's
debts against his son is a different matter
from that 1lindu’s right to alicnate his
son’s thare in the family property himself
for the satisfaction of those debts. But
anyhow it is too late to tahe that plea
now ; all thiough the case and even in tlLe
petition of appeal it has been admitted
that the mortgages are valid and binding
on Ram Prasad’s sons for the amounts
of any debts that were legally due by him
before the execution of the mortgages and
the plaintiffs were not called upon to prove
any other form of legal necessity for the
barrowings,

12. As has been already pointed out, there
is n certain degree of futility in this appeal
and the discussion of the portion of the
consideration that is binding on the shares
of Ram Prasad’s sons. It was admitted
at the beginning that a sum of Rs. 2,283
was so binding, and that it is not quite
Rs. 700 less than three-eighths of the prin-
cipal of the three mortgages. But furs
ther it was mnot seriously disputed that
the two sums of Rs. 2,294 and Rs. 284
out of the comsideration of the first mort-
gage were so binding, giving a total of
Rs. 4,861, which is caly Re, 107-12-0 less
than five-eighths of the total consideration
of the three mortgages. By adding the
69?) 39 Ind. Cas. 280; 39 A. 437; 21 C. W. N,

;TP T.W.557; 15 A. L. J. 437: 19 Bom L.
R. g&; 260C. L. J.1; 33 M L. J. 14; (r917) M.

W N, i’g; 23 M Lo Ti22; 6 L W, 213; ¢4 1,

o l.‘t . Cau
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Rs. 1,168 which has been found to be a
preper charge on the three-cighths share
we get a total which exceeds three-quar-
ters of the total mortgage-money by
Rs. 66-8-0.

13. ‘There seems to be no great advant-
age in being allowed to redeem three-
eighths of the property for six or even for
five-eighths of the sum for which the whole
can be redeemed. This right may possibly,
however, be of benefit to the defendants in
some way and will be declared in the decree.
The time for payment will be extended
to the 24th of January 1923. A decree
will, therefore, issue in supersession of that
of the lower Court, in the terms of 1.2
of 0. XXXIV of the Civil Procedure Code
allowing redemption by the defendants
by the 24th of January 1923 either of the
whole of the mortgaged property on pay-
ment of Rs. 7,050 with interest up to that
date and all the costs of the plaintifis
in both Courts, or of a three-eighths share
in the mortgaged property on payment
of Rs. 6,029 with interest up to the same
date and three-eighths of the costs of the
plaintiffs in both Courts minus five-eighths
of the ccsts of the defendants in both Courts,

G.R.D. &N. K.

Order accordingly.
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PESHAWAR JUDICIAL COMMISSIONER'S
COURT.
Seconp Civin APpEAL No. 97-60
OF 192I.
November 29, 1922.
Present—Mr. Pipon, J. C.
Dr. LOK NATH—APPELLANT _
VErsus
THAKAR DAS AND OTHERS—
RESPONDENTS.

Civil Procedure Code (Act V of 19c8), 0. XX 1,
v.03, 0. VII, v. 7—Nature and form of suit by
decree-holdey— Releif—Transfer of Property Act
(I V of 1882), s. 53, cl. 2—I’vesumption— Considera-

tion— Fronticy Crimes Regulation (I11 of 19c1),
s, 40— Surety— Morigagce— Licn.

A decrec-holder has a statutory right to sue,
under O. XXI, r. 63, Civil Procedure Code, in his
personal capacity as a decrce-holder, represent u
merely his own right, to have the property attach
woder his decree.” He is mot eﬁm‘mma&c
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general ground that as against all other creditors
and all other persons a mortgage or a sale is to
be void. (p. 22, col. 2.)

Kotiarathil Puthiyapurayil Pokker v. Balathil
Parkum Chandrankandi, 51 Ind. Cas. 714; 25 M.
L. T. 47; (1919) M. W. N. 39; 9 I. W. 138; 42
M. 143; 36 M. L. J. 231, relied upon.

After the passing of a money-decree the judg-
ment-debtor mortgaged his property and in exe-
cution proceedings the mortgagee's objection to
the attachment of the property was allowed and
the decree-holder was directed to seek his relief
by a civil suit. Before the lodging of the civil
suit the property was sold by the judgment-debt-
or and the mortgage was redecmed by the vendee.
The decree-holder attacked the validity of the
said sale in his plaint, but prayed only for a dec-
laration that the property was liable to attach-
ment without mortgage incumbrance ; and sought
no relief regarding the sale, as he denied that the
sple had really taken place:

Held, that the decree-holder was not obliged
tol ask for a separate relief voiding the sale. (p. 22,
col, 2.

A judgment-debtor is under no obligation to

maintain his property intact for the decree-
holder and even where his intention is clearly
proved to be to defeat a decree-holder, he is en-
titled to do so. (p. 23, col. 1.)
. Karam Ilahi v. Gulab Rai, 33 Ind. Cas. g60;
39 P. R. 1016; 102 P, W. R. 1916 and Bhagwant
Appaji v. Kedari Kashinath, 25 B. 202; 2 Bom.
L. R. 986, relied upon.

The second clause of section 53 of the Transfer
of Property Act relates to a question of evidence
and the presumption referred to in that clause is
rebuttable. (p. 23, col. 1.)

Obiter,—~The fiilure of consideration does not
necessarily void a sale. (p. 24, col. 1.)

(2). The cmmission to transfer possession is
one of the badges of fraud. (p. 24, col. 1.)

(3). To stand surety for a man under section 40,
Frontier Crimes Regulation, argues a vety personal
gund intimate connection. (p. 24, col. 2.

(11). The lien of a mortgagee may subs'st for
such portion of the consigemtion as has passed.
{p zt. col. 2.)

" Allak Ditta v. Nazar Din, 33 Ind. Cas. 474; 53
P. R, 1916; 51 P. W. R. 1970 (F. B.), referred to.
Appeal from an order of the Divisional
Judge, Dera Ismail Khan, dated the 2nd of
June 1921, setting aside a decree of the
Maunsif, First Class, Bannu, dated the 2gth

of October 1920.

Mr. Gokal Chand Dhawan, the
Appellaut.

Mz, Diwan Chand, R, S,, for the Respond-
ents.

JUDGMENT.—The facts of this case are
these. Thakar Das sued Nur Muhammad
and his brothers for Rs. 1,500 on book
account, and obtained a decree for Rs.1,309
on the 5th of July 1916 against Nur

Muhammed only, the suit being dismissed
against  his brothers, Thakar Das

for
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appealed unsuccessfully against the order
releasing the other defendants from
liability. His appeal was dismissed on
the 3oth March 1917. On the 6th of
July 1917 he applied for execution of his
decree against Nur Muhammad, and got
the latter’s share in certain land attached.
Meanwhile transactions of mortgage in
respect of this land had been entered up
and attested in revenue records. Both
these mortgages were to one Abid Khan,
One portion of the land was mortgaged for
Rs. 120 and another for Rs. 500. ‘The
first of these mortgages was reported on
the 18th of May 1917 and attested on the
4th of June. The second was reported on
the #th of June and attested on the 12th of
June 1917. That is to say, both mortgages
had been attested before the application
for execution was instituted. The mort-
gagee Abid Khan filed objections to the
attachment claiming his incumbrance of
Rs. 620 in all. His objections were ac-
cepted, and on the 3oth of May 1918 Thakar
Das was directed to seek his relief by a
civil suit. The execution proceedings were
then filed. On the 5th of April 1919, 7.,
within one year from the decision of the
objections, the present suit was lodged
by Thakar Das under O. XXI, r. 63,
Civii  Procedure Code, praying - for
a declaration that the property was
liable to attachment without mortgage
incumbrance. Meanwhile, however, ' be-
tween the decision of the objections and the
institution of the suit further mutations
had been effected in the revenue records
recording a sale of the land in question to
Dr. Lok Nath for Rs. 737. The two trans-
actions—redemption from Abid Khan for
Rs. 620 and the sale of the proprietary title
for an additional sum of Rs. I17—wege re-
ported to the Patwari on the 21st of Febru-
ary 1919 and were brought up for attesta-
tion five days later on the 26th of February
1919. The mutation of redemption wag
accepted, but final orders were not passed
on either mutation owing to the fact that
the 30 days necessary for a proclamation in-
viting objections to the sale had not expired.
Before the mutations could come up agsain
for attestation, Thakar Das obtained from
the Court an interlocutory order forbidding
the mutations to be attested pending de-
cision of the suit, The Trial Court threw
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otit the suit on the ground that the mort-
gage had merged in the sale, and that in
consequence the plaintiff's suit for a de-
claration respecting the mortgage did not
lie. On appeal the Divisional Court held
that the suit could lie as the plaintiff in his
plaint had attacked the cxistence of the sale,
and that it would complicate matters if he
were directed to bring a fresh suit in its
respect The learned Divisional Judge men-
tioned in his order that the plaint could be
amended under O. VI, r. 17 by the parties
or by the Court. He, therefore, rcmanded
the suit for trial on its merits under

O. XII, r. 23, Civil Procedure Code.
The Tnal Court, on resuming the
hearing, did not direct amendment of

the plaint, and no application by the plaint-
iff was made in this respect. It proceeded
to dctermine the issue which it had already
framed as to whether the sale was invalid.
It decided that both the mortgage and the
sale were valid transactions, and dismissed
the suit. The Divisional Court, on appeal,
held 'that both the mortgage and the sale
were fictitious transactions intended to
defeat the creditors of Nur Muhammad and
voidable under the principles laid down in
section 53 of the Transfer of Property Act
which are accepted in this Province as bind-
ing in equity though not in law, and decreed
the relief sought for. The present appeal
in this Court is by the vendce Dr. Lok
Nath. }

The first point argued in appeal is that the
plaintiff has been given a rclief which he
did not seek in his plaint, and that the omis-
sion to amend the plaint is fatal to the
decree.” It is admitted that the suit is
one under O. XXI, r. 63, Civil Procedure
Code, and that a declaration was the
proper  relif which had been asked.
It is contended, however, that inasmuch as
the mortgage had merged in the sale and
there is no prayer to declare the sale invalid,
the smit is barred by O. VII, r. 7,
Civil Procedure Code. I do mnot think
that this contention can be accepted. Under
0. XXI, r. 63, Civil Procedure Code. the
plaintiff was entitled to ask for a declaration
that the land was liable to attachment free
of incumbrance. He was not necessarily
bound to ddd a prayer for co seqvential
relief that the mortgage be set aside. This
i§ "clear from the¢ Madras ruling published
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as Kotlarathil Puthiyapurayil Pokker R
Balathil Parkum Chandrankandi (1). It is
shown va'y clearly in that ruling that a
decrec-holder has a statutory right to sue
under O, XXI, r. 63, in his personal capacity
as a decree-holder respecting merely his own
right to have the propert- attached under
his decree. Heis nct obliged to take the
general ground that as against all other cre-
ditors and all other persons a mortgage or-a
sale is to be void. o far as re ards the
mortgage, therefore, the form of the suit was
correct.  1here is then the qucstion of the
sale. In his plaint the plaintiff attacked
the validity of the sale, because he was
obliged to do so if he could assume that the
propertv was liable to attachment at all as
the judgment-debtor’s property irrespective
of the question of mortgage incumbrance.
It does not appear to me that he is under
an obligation to ask for a separate relief
voiding the sale. He denies that the trans-
action of sale ever really took place, or
that the transferce was cver put in pos-
scssion. It has been admitted by the learn-
ed Counsel for the appellant that the
proviso to sectio1 42 of the Specific Relief
Act does not apply to this case, and that
the suit is 1 urely one under O. XXI, r. 63,
Civil Procedure Code. That being so, it is
simply nccessary for the plaintiff -to
challenge the sale in order to show

that his suit to declare the mortgaze
ineffectual against his rights is oae
which can still be brought. In these

circumstances it does not appear’ to me
that the omission to amend the plaint to
cover a declaration that the sale is also
invalid, is in any way fatal to the decree.
The remarks of the learned Divisional Judge
in this respect were not mandatory. It was
certainly open to the plaintiff to have applied
for amendment, bhut it is also clear that
neither he nor the Court itself regarded
this amendment as having been directly
ordered. I do not consider myself that
an amendment was absolutely necessary, and
I must overrule the objection to the decree
taken on this ground.

The next question is the legal position
which is involved when a decree-holder
seeks to ignore transfers made by the judg-

(1). 5r Ind. Cas. 714; 25 M. L. T, 47 (1919)
MW 39,01, W. 138; 4’M. 143; 36 M, L. J.
231,
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ment-debtor after he has obtained a decree.
Tt has been argued before me at some length
by the learned Counsel for the appellant
that a judgment-debtor is under no obli-
gation to maintain- his property intact for
the benefit of the decree-holder, and that
even where his intention is clearly proved to
be to defeat a decree-holder, he is entitled
to do so.' Karam Ilahi v. Gulab Rai (2) is
a clear authority for the first of these two
propositions. The ‘position with regard to
transfers made by a judgment-debtor which
have the effect of defeating a decree-holder,
is given very concisely in Bhagwant Appaji
v. Kedare Kashinath (3). It was held that
the transaction may defeat or delay ; that
the transferor may intend that it should;
that the transferee may know that it will;
that the consideration may be inadequate;
and yet unless the transferee himself has
been wanting in good faith, the presuinption
given in the second paragraph of section 53
of the Transfer of Property Act does not
arise. I think that the real question at issue
is aptin these cases to be somewhat obscured.
The question really is one of fact, and
it is the fmfention of the parties. But the
intention which we must consider is not so
much the intention to defeat the decree-
holder, but the intention to create a valid
transfer at all. ‘The position may be perhaps
seen more clearly where the subject is
moveable property. A judgment-debtor,
knowing that his property is about to be
attached, may be perfectly entitled to sell
a motor-car knowing that by doing so it will
escape attachment. Even the buyer of
the motot-car may rejoice in thz fact that
the decree-holder may not be able to lay his
hands upon it. But the sale is only valid if
the motor-car was actually and genuinely
sold. The second clause of section 53 of the
Transfer of Property relates to a question of
evidence. A certain presumption arises when
the effect of the transfer is to defeat the
creditor and where the transfer is gratuitous
or without adequate consideration. But it is
a presumption which can be rebutted. The
question at issue really is whether the
transfer ever actually occurred. What we
have to consider in the present case is an

(2) 33 Ind, Cas. 950; 39 P. R. 1916; 102 P, W,
R. 1016. ‘
(3) 25 B, 202; 2 Bom. L. R, 986,
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issue of fact, ¢. ¢., whether the mortgage to
Abid Khan and the sale to Dr. Lok Nath
were colourable transactions with the object
of defeating execution, or were genuine
transactions representing real transfers.

It will be more convenient to take first’
the question of the sale as it appears to me
that the grounds for attacking it are 'more
overwhelming than in the case of the mort-
gage. In the first place, the sale was made
after the objections to the mortgage had
been disposed of, and when the judgment-
debtor knew that the decree-holder had the
right to institute a suit in respect of the
mortgage. It has been argued that the
intention of the parties clearly was to pre-
judice the suit on the mortgage by pleading
that it had disappeared into a sale. This
argument, however, will carry little force
unless it can be shown that the circumstances
of the sale were such as to show that no
transfer of interest really occurred, * It
appears to me that the sale was suspicious in
the extreme. There is no sale-deed, and it
would be unusual for a vendee in the posi-
tion of the present appellant to be satisfied
with a mere mutation. There was clearly
an attempt to rush through this muta-
tion. It was brought up only five days
after it had been reported and came before
the Naib Tahsildar at his house in Bannu.
He quite rightly refused to attest it until the
period for objections to the sale had elasped.
There is very incomplete proof of the pay-
mentof consideration and every thing toshow
that no money actually passed. The mu-
tation records that the vendor had admitted
receipt of Rs. 400, leaving Rs. 220 due to
the mortgagee and Rs. 117 due to the pro-
prietor to be paid at the time of attesta-
tion. There are no kind of accounts
produced to show that Rs, 400, had been
paid. Dr. Lok Nath may, as alleged -by
his Counsel, keep no personal accounts and
rely on one Paras Ram for a record of
his transactions with the . latter, At the
same time I agree with 'the learged
Divisional Judge in thinking that it is most
unlikely that Dr. Lok Nath would not keep
some personal accounts which would show a
payment of this nature. The Patwari has
given evidence that the Rs. 220 and Rs. 117
were actually counted out and paid in ‘his
presence. I do not believe this statement
at all, as it ie quite clear that these sums



LOK NATH v. THARAR DAS,

were to be paid at attestation, and although
redemption was accepted by the Revenue
Officer, the mutations were not actually
attested. Fvenifit be assumed that Rs. 220,
might have passed hands in view of the
question of redemption having bheen settled,
the question of the passing of proprietary title
clearly remained unsettled until the period
for objections would expire, and it would
be most unlikely that the sum of Rs. 117
could have changed hands if the trans-
actions were genuine, while mutation (which
was the sole record of the sale, there being
no deed) remained unattested. The failure
of consideration, of course, does not neces-
sarily void a sale. This, however, is beside
the point. The failure of consideration in
this case is being adduced not to show that
the sale, as between the vendor and the
vendee, was incomplete, but as evidence
that the transaction was a colourable one
representing no genuine sale at all. There
is then the question of the transfer of
possession. The omission to transfer pos-
session is one of the “badges of fraud”
given on page 247 of Mittra’s Transfer of
Property Act. So far as I can see from
the evidence, it is clear that no possession
was ever delivered to Dr. Lok Nath. Cer-
tain witnesses have been produced to show
that it was, but the entries in the khasra
girdawari, which is a record drawn up
on the spot, are dircctly against it. The
Jand was held jointly by Nur Muhammad
and his brothers, and they continued, as
before, in cultivating possession. There
is nothing worthy of the name of evidence
to show that the so-called vendee ever
received any share of the produce from
them or anything representing the rent
of his joint interest. I agree on the evi-
dence with the view of the learned Divi-
sional Judge that this sale never really
occurred at all, and that it was purcly a
colourable transaction intended to secure
the property from attachment.

The character of the mortgage to Abid
Khau is not quite so obvious. It was re-
peited zbout 2§ months after the ais-
wissal of Thakur Das’s appeal against
the order ieleasingy the other defendants
from lahility and when it had, therefore,
become finally decided that he would (xe-
cute against Nur Muhammad alome. It
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was argued that no connection or mnecese
sary collugion has been shown bztween
Nur Muhammad and Abid Khan. I think
that it is clear that there was a very inti-
mate connection in view of the fact that
Abid Khan only two days before the first
mortgage was entered, stood surety for
Wur Muhammad in a case under section 40,
Fronticr Crimes Regulation. To stand
surety for a man under that pro-
vision of the law argues a very personal
and intimate connectoin, as the obligation
is verv onerous. The main questions as
regards this mortgage are those of consider-

ation and delivery of possession. It
has been argued by  the learned
Counsel for the appellant that the

failure of consideration does not annul
a mortgage any more than it annuls
a sale. The question of whether a wmort-
gage subsists when consideration has par-
tially failed is dealt with at lenght in Alah
Ditta v. Nazar Din (4). It is certaiply
true that the lien of a mortagagee on a prop-
ertv may subsist for suchportion of the con-
sideration which has passed. Ilere again,
however, as I have remarked on the ques-
tion of the sale, the argument is really
beside the point. What I have to consider
is whether there has been a failure of con-
sideration as showing that the transac-
tion was fraudulent and colourable, and
that no mortgage took place at all. Ia
the first of the two mortgages Rs. 30 were
said to have been paid before the Patwaii
and a previous receiptof Rs. go admitteda
In the second mortgage Rs. 500. was
admitted in the report to have been re-
ceived by the mortgagor. In neither case
is the proof of the passing of consideration
very convincing. ‘Lhis tact alone, how-
ever, might be insufficient to prove that
the mortgage was a mere colourable trans-
action if 1t wese siiown that the mortgagee
had obtained any kind of possession, or had
derived any actual benefit from the suppos
ed transaction. So far 1 can see, he never
took any possession at all, and that whea
he gave up his title in faveur of the vendee
nearly two years later, he had not yet
exercised any of the rights of a mortyagee
in possession. Possession was  alleged
to have been delivered, and it has never
3 Ind. Cas. 474; 53 P. Ro1916; 51 Dy W,
R.(‘:)QI%J(I“.B‘). 474+ 33 910; 3
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been contended that the mortgage was
one under which the land was merely hy-
pothecated without possession and on which
interest” was paid. Unless the mortgagee
did obtain possession, the transaction could
not have been a genuine one. The jamabandi
of 1918-19 naturally showed the existence
of a mortgage. This is a necessary corol-
lary from the fact of the mutation having
been attested before the jamabandi in
question was prepared.  The entry in
the jamabandi carries no more and no less
weight than the attested mutation. But
the khasra girdawari never showed that
Abid Khan had assumed possession, and
there is no evidence worthy of the name
of his either having cultivated jointly
or received rent from the owners who
remained in cultivating possession. I
consider that the view of the learned
Divisional Judge must be accepted, and
that, as a matter of fact, no mortgage
ever took place at all.

On thz above findings the appeal {ails
and is dimissed with costs.

. D, Appeal dismissed.
NAGPUR JUDICIAL COMMISSIONER’S
COURT.

SEcoND Civir ApPEAL No. 124-B OF 1921,
August 28, 1922.

Present .—Mr. Prideaux, A. J. C.
SHAIKH IMAM AND OTHERS—DEFENDANTS
—APIELLANTS
Versus
RAMCHANDRA AND OTHERS—PLANTIFFS
—RESPONDENTS.

Berar Alicnated Villages Tenancy Law, s. 40
— Anle-izara lenant, sights of, whether trancfer-
able— Ante-alienalron tenant, whether lialle to be
ejected.

A person who has been in possession for a large
swmber of years as a tenant ¢f land which was
under cultivation before the grant of an idzara is
an ante-izara tenant under scction jo of the
Berar Alienated Villages Tenancy T.aw and the
1iglhts of such a tenant are transferable. (p. 26,
col. I.

Not)withstnnding any ccutract to the contrary,

an ante-alienation tenant cannot be cjected from
his holdinng by his landloid as such for any causec.

(p. 26, col. 1.)
Apreal from a cecree of the Addi-

tional District Judge, Akola, dated the 25th
November 1920, in Civil Appeal No. 388
of 1919.
Mr. N. G. Sarkar, R, B, {or the Appellants.
Mr, j. C. Ghosh, for the Respondents.
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JUDGMENT.—In my opinion the lower
Courts have gone absolutely wrong in
disposing of this case. The facts are suffi-
ciently given in the judgment of -the Courts
below and it is enough to state that plaint-
iffs, who are the szaradars of Pimpalgaon
Isara, Taluq Mangrul Pir, sued the defend-
ants for ejectment from Survey No. 15
and half of Survey No. 16 of that village
on the ground that they are annual tenants.
The defence was that they were ante-1zara
tenants, or if not that, at least tenants of
antiquity. ,

The Courts below have found that the
first defendant, Sheikh Imam, who is the
tenant of the land in suit is neither an ante-
izara tenant nor, as he is termed in. the law
now, an ante-alienation tenant, nor yet a
tenant of antiquity or a permanent tenant.
The r1espondents-plaintiffs have filed in
this Court a document which goes a long
way towards disproving their claim, that
is, a copy of document for swrvey che pahani
sud. I have marked this as Exhibit A.-1.
Exhibit D.-1 shows that one Ambadas
Patki held 12 bighas of land as an ante-
1zara tenant. It is common knowledge
that village officials, and Ambadas was.a
Patwari, held in the old days much larger
areas than their papers showed, and at
the time of -Settlement and Survey this
fact was frequently discovered and correct
measurements made of all tenants’ holdings.
In Exhibit A-1 the fields in suit were in
1894 desciibed as being tenancies of Ambadas
Patki and that they were held by him on
ante-izara tenancies. The conclusion, there-
fore, is irresistible that Ambadas held these
fields as an ante-izara tenant.

Now, it has been the defendants’ case
all through that Sheikh Lal, iather of
Sheikh Imam, jointly held tke land -as
Lambardar and that, later, it was divided,
two shares going to the defendant No. 1’s
father and the other share going to Ambadas,
and that the land in suit is that which came
to defendant No. 1’s fathet, Sheikh Lal.
There is evidence, both of plaintiffs and of
the defendants, to show that the defendants
have cultivated this land for a very long
time. P.W. No. 4, one of the plaintiffs, has
himself had to admit that defendants had
cultivated for 20 or 22 years, but the rest
of the evidence goes to show that plantiffs
have been in possession from beyond the
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memory of living man. It seems to me
that it has been established that the fields
in suit formed part of Ambadas’ ante-izara
tenancy. The defendants have been in
possession for a very large number of years
as tenants of land which was under the cul-
tivation before the grant of the ¢zara, and
it seems to me that this can only mean one
thing, that is, that they are ante-izara
tenants ; for the present law in section 40
runs i—

‘“‘Hvery tenant other than a sub-tenant, who
has, either by himself or by himsclf and through
his predecessor-in-title, sub-tenant or mortgagee
in possession, held land continuously in an alien-
ated village from a period antecedent to the alien-
ation, shall be deemed to be an antc-alienation
tenant of such land.*

The principal defendant in the present case

seems to me unquestionably to fall within
that category. Such rights are transfer-
able, and it is now law that, notwithstand-
ing any contract to the contrary, an ante-
alienation tenant should not be ejected
from his holding by his landlord as such
for any cause.
* For the above reasons, I set aside the
decree of the Courts below and dismiss the
plaintiffs’ suit with costs, in all three Courts,
This decree applics to all the plaintiffs.

S, D. Suit  dismissed.

PATNA HIGH COURT.
ArrrAL ¥ROM ORIGINAL OrRDERS NOs. 120
AND I2I OF IQ2I.
November 17, 1922.
Present -—Mr. Justice Das and Mr.
Justice Adami.
Rai Sahib SARJU L AL, AND OTHERS—
PLAINTIFFS—APPELLANTS
VErSUSs
BAIJ NATH PRASAD SINGH AND
OTHERS—DEFENDANTS—RESPONDENTS.
* Movigage decyee— Execution—Option of decree-
holder to . proceed against any of morigaged prop-
arijes—Subsequent cjzurc{mso_r of equity ojg redemp-
tiom, vighls  of—Contribution, suit for—Ratsable
distribution—Execution procesdings., = :
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The holder of a mortgage-decree has the conduct
of the sale and is entitled to execute the decree
against any of the mortgaged properties he pleases,
and if any question of equity arises between the
decree-holder and the persons to whom the equity
of redemption in the mortgaged properties, or in
any of them, may have subsequently become
vested, that equity can only be enforced by an
independent suit for contribution and not in pro-
ceedings for execution. FEach parcel of .the mort-
gaged properties is liable rateably to its value, and
the principle applies with equal force where the
mortgage> himself buys the equity of redemption
in one or morc of such parcels or releases any part
of the security, hut an enquiry as to rateable dis-
tribution of mortgage-debt cannot be made in exe-
cution proceedings without serious  complica-
tions; therefore, the equity must be left to be
worked out in a properly constituted suit between
the parties. (p. 27, cols. 1 & 2.)

Appeal against an order of the Subordi-
nate Judge, Gaya, dated the 17th June
1921.

Messrs S.M. Mullick and Kailaspatti, for
the Appellants.

Messrs. Kulwant Sahai and Rai Guru
Saran Prasad, for the Respondents.

JUDGMENT.
M. A. No. 120 or 1921.

Das, J.—This appeal is directed against
an order of the learned Subordinate Judge
of Gaya, dated the 17th June 1921, .

The appellants are the decree-holders
and they obtained a mortgage-decrce against
the respondents, the contesting respond-
ents being the subsequent purchasers or
subsequent mortgagees in respect of some
of the properties comprised in the mort-
gage.

The appellants obtained the preliminary
decree cn the 8th of April 1915, and the
final decree on the 31st June 1918. Tn the
present execution case the decree-holders
sought to have the properties, which are en-
tered as properties Nos.g and 10 in the mort-
gage-decree, sold in the first instance. Now
these properties, that is to say, the proper-
ties Nos.g and 10, were purchased subsequent
to the execution of the mortgage by the re-
spondents who are represented before us
by Mr. Kulwant Sahai. It appears that
some of the decree-holders have purchased
properties Nos. 1,2 and 3 from the mort-
gagors for the sum of Rs. 14,000 ; they
have given credit in the account for
Rs. 11,000 and it is their case that they have
paid Rs.3, ooo to the mortgagors, Mr,
Kulwant Sahai’s clients contended before
the..learned Subordinate . Judge that..the
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course adopted by the decree-holders in
purchasing some of the properties clearly
prejudiced them and they asked the Court
to direct that the properties should be
sold in the order in which they are named
in the mortgage-decree. The learned Sub-
ordinate Judge acceded to the arguments
advanced before him on behalf of Mr,
Kulwant Sahai’s clients and the decrce-
holders appeal to this Court.

Numerous authorities were cited on be-
half of the parties before us. It is un-
necessary to discuss all those authorities;
it is sufficient to say that though here and
there a discordant note has been struck,
still the balance of authorities is clearly
in favour of the view that the decree-holder
has the conduct of the sale and is entitled
to exccute the decree against any of the
mortgaged properties he pleases, and that,
if any question of equity arises between the
decree-holder and the persons to whom the
equity of redemption in the mortgaged
properties or in any of them may have
subsequently become vested, that equity
can only be enforced by an independent
suit for contribution and not in proceedings
for execution. It is quite true that each
parcel of the mortgaged properties is liable
rateably to its value and that the principle
applies with equal force where the mortgagee
himself buys the equity of redemption in
one or more of such parcels or- releases any
part of the security; but I do not think that
an enquiry asto rateable distribution of the
mortgage-debt can be made in execution
proceedings without serious complications.
To take the present case, the respondents
assert that the decrece-holders have pur-
chased property No. I at a price much be-
low the market price and that they are now
attempting to throw the burden of the
entire debt on them. The decree-holders
retort by saying that the respondents
interested in properties Nos. 9 and 10 have
purchased these properties for a nominal
sum asd on an express undertaking to pay
the entire mortgage-debt, an undertaking
which they never attempted to carry out.
The learned Subordinate Judge has not
entered into an investigation as to the
valuation of the different properties com-
prised in the mortgage but he thought that
the action of the decree-holders in pur-
chasing some of the properties .clearly

INDIAN CASES,

a7

prejudiced the rights of the respondents,
and that he was entitled to use his discretion
in directing in what order the properties
should be sold. For myself I do not under-
stand how the act of the decree-holders
could possibly have prejudiced the subse-
quent purchasers. The learned Subordi-
nate Judge admits that the decree-holders
have not released any of the mortgaged
properties so as to throw the entire burden
of the mortgage-debt on the others. As
purchasers of some of the motgaged prop-
erties, they must themselves contribute
to the mortgage-debt, but the problem is
not solved by compelling the decree-holders
to sell the properties which they have
themselves purchased. The course adopted
by the learned Subordinate Judge has
unduly favoured the respondents ; and for
that there is no warrant either in law or
in equity. As I have said before, the equi-
ties arising as a result of the transactions
that have taken place since the mortgage
was executed cannot without serious in-
convenience be worked out in the execu-
tion proceedings, and T must preter the
rule which gives the decrce-holders com-
plete dominion over the sale leaving the
equities to be worked out in a properly
constituted suit between the parties.

. I would allow the appeal, set aside the
order of the learned Subordinate Judge,
and direct that the properties be sold in
the order mentioned in the petition of the
decree-holders.

The decree-holders are entitled to the
costs of this appeal.

M. A. No. 121 OF 1921.

This appeal will be governed by our
decision in Appeal No. 120 of 1921. There
will, however, b: no separat: order for
costs.

Adﬂlﬂi, Jo—"I agl‘ee.

8. D.

Appeals allowed.
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PANDURANG BAPUJI 7. BAPUJL,
NAGPUR JUDICIAL COMMISSIONER’S
COURT.

SEcoND Crvir, APPEAL No. 316-B OF 192I.
September 23, 1922.
Present:—Mr. Kotwal, A. J. C.
PANDURANG BAPUJI—PLAINTIFF
~APPELLANT

. versus
BAPUJI AND OTHERS—DEFENDANTS
—RESPONDENTS.

Tran<fsr of Property Act (IV of 18%2), s. 53—

Tyansfer with intent “to defeat creditcrs— Delwery
of possesion lo and payment of coustdevaticn by
bransfered—Transfer, ~selting wuside of.
- A transfer will not affect the rights «f a creditor
if the intention of the transferor was to defeat or
delay him, even where consideration bas been
paid and the Eossession transferred. But where
the transferee had no notice of and did not share
in the rraudulent intention, the transfer will not
be set acide.

Hakim Lal v. Mooshahar Sahu, 34 C. aan at p.
Iolt‘;: 11 C. W, N. 889;6C L. J. 410, Bhikhabhai
Muljibhai Patel v. Panachand, 52 Ind. Cas. 682; 43
B. 707; a1 Bom. L. R. 770, referred to.

‘The proper way of dealing with a quest.on of a
transfer made with the intention of defeating and
delaying a creditor is to consider the facts in rela-
tion to each other and weigh them as a whole,

Ghunsham Das v. Uma Pershad, 50 Ind.
Cas, 264; 15 N. L. R. 68; 17 A, L. J. 410; 36
M. L. J. 483; 21 Bom. I. R. 472; 23 C. W N,
817; (1919) M. W. N 513; 10 L. W. 511; 1 U.
P. L. R, (P. C) 86 (P.C.), followed.

Appeal from' the decree of the District
Judge, Amraoti, dated the 13th July 1921,
in. Civil Appeal No. 143 of 1921,

Mr. M. B. Niyogi, for the Appellant.

Sit B. K. Rose, Messts. V. Bose and F. E,
Sanjana and P. N. Rudra, for Respcnd-
ents Nos. 2 and 3.

JUDGMENT.—The lower Appellate Court
appears to have decided this case on the
view that if consideration for the transfer
wes paid by the transferee and posses-
sion was delivered to him the transfer must
be_ given effect to as against the creditor of
the transferor even if the intention was to
defent or delay the creditor.  This view
is not entitely correct. Lven where con-
sideration has been paid and possession
delivered the transfer will not affect the
right of the creditor if the intention was to
defeat or delay him; but so fur as the trans-
feree is concerned it must be found that he
participated in the intention to defeat or
delay the creditor; vide Hakim Lal v. Moo-
shahar Sahu (1) cited with approvalin

+ (1) 34 C. 999 at p: 1017; 11 C. W, N. 889; 6 C.
« Jo 410,
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Bhikahbhat Muljibhat Patel v. Panachand (2),
If the transferee had no notice of and did
not share in the fraudulent intention the
transfer will not be set as'de.

It may also be pointed out here that the
proper way of dealing with a question of
the sort involved in this case is, as pointed
out in Ghunsham Das v. Uma Pershad
(3), to consider the facts in relation ta each
other and weigh them as a whole. The
facts relied on in this case by the plaintiff
are the relationship of the parties to the
transferor, the sale being in respect of the
whole of the property of the transferor, the
subsequent connection of the transferor
with the property and the inadequacy of
the price.

The decree of the lower Appellate Court
is set aside and the case is remanded for
a fresh decision with advertence to the
above remarks. Costs of this appeal will
abide the result. ,

C.R. D, & N. H.

Case remanded.

(2) 52 Ind. Cas. 682; 43 B. 707; 21 Bom. L.

. 770.

(3) 50 Ind. Cas 264; 15 N. L. R. 68; 17 A, L.
J. 410; 21 Bom. L. R. 472; 36 M. L. J. 483; 23
C. W. N. 817; (1919) M. W. N. 513; 10 L. W.
5113 1 U, P, L. R, (P.C) 86 (P.C.).

LAHORE HIGH COURT.
First Crvir, ApPEAL No. 1235 OF I918.
November 7, 1922.
Present /—Mr. Justice Martineau and
Me. Justice Moti Sagar.
SANT ; INGH—PLAINTIFF—APPELLANT
versus
Musammat BASANT KAUR AND OTHERS
—DEFENDANTS—RESPONDENTS.

Punjab Land Revenue Act (X VII of 1887)
ss. 3 (2), 111, 117, 158—Custom—Parlition—
Widow— Burdcen of proof— Queslion of title— Pyo-
cedure—Civil suit— Jurisdiciion of Civil and Reve.
nus Lousrls,

Section rrr of the Punjab Land Revenuec Act
merely concedes to a widow a locus standi before
a Revenue Officer for claiming, that is, for npplg-
ing for partition, which she may or may not he
entitled to obtain by virtue of her life-estats,

(p. 30, col. 1)
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Abdwl Qadir v. Rabia, 41 Ind. Cas. 473; 4 P. R,
1017 Rev.; 1 P. W. R. 1917 Rev,, referred to.

Where the right of a widow to obtain partition
is contested, the proper course for the Revenue
Officer to adopt is to proceed uuder section 117
of the Punjab Land Revenue Act, and either
to stay the proceedings for the determination
of the question of title by a competent Court
or to determinc the question himself as if he were
a Civil Court. (p. 30, cols. 1 & 2.)

The mere fact that the partition has taken
place is no sufficient reason for holding that a
civil sunit subsequently instituted to decide the
question of title, which has not been disposed of
duiring the partition proceedings, is barred. (p 30,
col. 2.)

Bachan Singh v. Madhan Singh, 61 P. R. 1897
F. B.g Buta v. Jiwani, 82 P. R. 1898 (F.B.),

hag Bhari v. Wazir Khan, 14 Ind. Cas. 45; 70 P.
R. 1912; 91 P. W. R. 1012; 124 P. I, R. 1912 and
Payshotam v. Raj Devi, 19 Ind. Cas. 702; 219
P. L. R. 1013; 129 P. W. R. 1913, relied upon.

Section 3, sub-clause (2) of the Punjab Land
Revenue Act, read with section 111 of the Punjab
Land Revenue Act, makes it clear that a widow
is a joint owner of land though with limited rights
of ownership, and as such is possessed of a sta-
tutory right to demand partition. The onus is
upon the party who dieputes her right to obtain

artitionlto prove that such right does not exist.

. 31, col. 1.)

Abdul Qadir v. Rabia, 41 Ind. Cas. 473; 4 P. R,
1017 Rev.; 1 P, W. R. 1917 Rev,, referred to.

Farshotam v. Raj Devi, 19 Ind. Cas.
702 ; 219 P. L. R. 1913; 129 P. W. R. 1913,
distinguished.

First appeal from the decree of the
Senior Subordinate Judge, Lyallpur, dated

the 31Ist January 1918,

Sardar Kharak Singh, for the Appellant.
Mr. N. C. Mehra and Lala Ram Chand
Manchanda, for the Respondents.

ORDER.— This is a plaintiff’s appeal, and
has arisenout of certain partition proceedings.
Defendants Nos. I and 2 are the sons of Ganda
Singh,a brother of the plaintiff,and defendant
No. 3 is the widow of Lachhman Singh, an-
other brother of the plaintiff. The suit
relates to 720 kanals 12 marlas of land in Chak
No. 263, R. B,in the District of Lyallpur,
and is for a declaration to the effect that cer-
‘tain entries in the mutation register and the
Record of Rights made in accordance with an
order of the Tahsildar; dated the 8th June
1916, relating to the partition of the prop-
erty in suit are incorrect and that the said
property is still jointly owned and possessed
by the parties. It appears that on the 17th
February 1916 Musammat Santi, mother of
defendants Nos, Iand 2, epplied ta the
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Revenue Authorities for a partition of their
shares in the joint holding, alleging that
disputes had arisen between the parties and
that the plaintiff was refusing to give them
their proper share of the profits. 'Musammat
Basant Kaur, defendant No. 3, was no party
to this application, but she appears to have
come on the scene later, and to have joined
in making a similar application to the
Tahsildar to whom the case had been sent
down by the Revenue Officer for proposing
a scheme of partition. The plaintiff
strenuously -opposed these applications and
denied the right of the applicants to get
a partition of their shares effected. It is,
however, alleged by the defendants that subs
sequently a settlement was arrived at and
a partition privately effected between the

parties. On the 8th June 1916 the Tahsil
dar gave effect to the alleged private

partition by sanctioning the mutation ia
respect thereof, and by ordering cntries to
be made in the revenu papers in accord-
ance with the above arrangement. A report
was in the usual course submitted to the
Revenue Officer who ordered the case to be
consigned to the record-room in view of the
fact that partition proceedings had been
completed and cometoanend. The plaint-
iff was apparently dissatisfied with these
orders, for he soon after filed an appeal to
the Collector against the orders of the
Tahsildar sanctioning mutation of the parti-
tion, but it was dismissed ‘on the 28th
August 1916. :

The plaintiff thereupon brought the pre-
sent suit questioning the right of the defend-
ants to get a partition of their shares cffected
and impugning the jurisdiction of the
Revenue Officer to proceed with the parti-
tion when a question of title was raised
before him and left undetermimed. The
factum of the private partition relied on
by the defendants was also denied, and it
was further urged that the application for
partition made by Musammat Santi on be-
half of her minor sons was not a bora fide
application made in their interests, but one
that had beer made in coltusion with Musam-
ma? Basant Kaur who, it was stated, was
only interested in ruining the estate. The
defendants put up a joint defence ard ob-
jected to the jurisdiction of the Civil Courts
to entertain this suit. As to their right to
get a partition effected it was pleaded that
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th:y had such a right both under law and
custom, and that the plantiff was now estop-
ped from questioning this right in view of
the private partition to which he had al-
ready given his assent. The point relating
to jurisdiction was not seriously pressed
before the lower Court apparently inview of
the several rulings of this Court in which it
has been held that a suit of this description
is maintainable in a Civil Court. On the
other points the learned Subordinate Judge
found entirely in favour of the defendants,
and as a result of those findings dismissed the
plaintiff’s suit. The plaintiff has now filed
a first appeal to this Court, and we have
listened to ‘lengthy arguments by Counsel.
Defendants Nos. 1 and 2 having confessed
judgment in this Court, the only contesting
respondent to this appeal now is Musammat
Basant Kaur, the widow. It is again urged
before us on her behalf that Civil Courts
have no jurisdiction to entertain this suit.
The argument of the learned Vakil who re-
presents her is two-fold. I'irstly; it is contend-
ed that section 111 of the Land Revenue
Act confers an absolute right over a joint
land-owner (in which term is included also
a widow having a life-interest) to apply
for partition, and that if a Revenue Officer
acting in pursuance of the powers pos-essed
by him under section 115 allow; or dicallows
partition, he cannot be controlled by a
Civil Court in the exercise of such a discre-
tion. Reliance is also placed on section 158
which ousts the jurisdiction of a Civil Court
from taking cognizance of the manner in
which a Revenue Officer exercises the powers

ossessed by him under the Act. But it
is clear that here a question of title is in-
volved and that section 111 does not deal
with questions of title or with questions
relating to the right of a joint land-owner
to obtain or compel partition which are in
fact governed by sections 116 and 117 of
the Act. As pointed out in Abdul
Qadir v.  Rabia (1), section 1II
merely concedes to a widow a lccus slands
before a Rev.nue Officer for claiming, that
is, for applying for partition which she may
or may not be entitled to obtain in virtue
of her life-estate. In our opinion the proper
course to adopt for the Revenue Officer in

(1) 41 Ind, Csa, 473; 4 P. R. 1917 Rev; 1 P,
w. R.‘qu Rev.
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.this case would have been to proce:d under

section 117 and to have either stayed the
procecdings for the determination of the
question of the widow’s right to cbtain
partition by a competent Court or to have
determined the question himself as if he
were a Civil Court. He did not adopt
either of the two courses open to him, and
the question of titl: which was undoubtedly
raised was left undisposed of. The rulings
Bachan Singh V. Madhan Singh (2), Buta
v. Jiwani (3), Bhag Bhari v. Wazir Khan
(4) aod Parshotam v. Raj Devi (5)
are clear authority for the proposition that
the mere fact that the partition has taken
place is no sufficient reason for holding that
a civil suit subsequently instituted to
decide the question of title which has not
been disposed of during the partition pro-
ceedings, is barred.

Secondly, it is argued that as the partics
had privately partitioned the property with
mutual consent no question of title or in
fact of any other nature arose for the de-
termination of the Revenue Officer and con-
sequently the orders pas:ed by him were
final and not liable to ke questioned in a
Civil Court. We confess we are not at all
impressed with the story of this so-called
private partition. Th:re is no evidence
worth the name on the record in support of
this story and in the absence of any reliable
evidence to the contrary we must hold that
no private partition took place. In fact
the conduct of the plaintiff evidenced as
it is, by the various applications that he
made to the Revenue Authorities from time
to time, militates against such partition and
it is indeed strange that the plaintiff who
had all along been contesting the right of
the widow to obtain partition should sudden-
ly on the 8th June have changed his mind and
agreed to forego a valuable right for prac-
tically no consideration whatsoever,

The next question is whether the widow
is entitled to claim partition. It is argued

(2) 1 P. R. 1807 (F. B))
(3) 82. P. R. 1898 (F. B.)

14 Ind. Cas. 45; 70 P. R, 1912; 01 P,
. :91; :lxzc P. L. R. mez.L' 2

(3) 0 Ind, Cas. 702; 219 P. IQI3s 1T
P. W, R. 1013, ! 3: 19
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that the general rule as laid down in para-
graph 15 of Rattigan’s Customary Law and
other rulings of this Court is that ordinarily
a widow governed by the agricultural
custom of the Punjab is not entitled to and
that the bu:den of proving that she can
claim partition is upon the widow., It is
pointed out that in the present case the
widow has absolutely failed to discharge
the onus.

A reference to section 3, sub-clause 2
and section 111 of the Land Revenue Act,
however, makes it clear that a widow is a
joint owner of land though with limited
rights of ownership and as such is possessed
of a statutory right to demand partition.
Applying the ordinary rule of the law of
evidence the onus is then clearly upon the
party who disputes her right to obtain
partition. We are not unmindful of the
distinction between a widow’s right to apply
for partition and her right to obfain or
compel partition so forcibly brought out
in. Abdul Qadir v. Rabia (1), but
this, in our opinion, has nothing to do
with the.question of onus which is regulated
by entirely different considerations. A
widow may not be entitled to obtain parti-
tion in view of her life-estate or in view of
any established agricultural custom to that
effect, but this must be proved by the party
‘wh» denies her that right. As held in
Bhag Bhars v. Wazir Khan (4), she
has in virtue of ler possession ‘under the
Land Revenue Act a “clear unequivocal
statutory right to demand partition,” and
it is for the- co-sharsr who disputes that
right to prove that by custom or for any
other reason she is not entitled to obtain

artition of the joint holding in which she
is a co-sharer for life. It is contended that
in a later ruling repoited as Parshotam
V. Raj Devi (5) this view was nst
accepted and that in that case the burden
of Froof was thiown upon the widow. It
will be observed, however, that the judment
in that case procezded merely on the basis
of paragraph 15 of Rattigan’s Cusiomary
Law and that the attention of the learned
Judges was probably not drawn either to
section 11T of the Land Revenue Actor to
the earlier decision of 1012, We entirely
concar  in the view enunciated in
Bka  Bhari v. Wazir Khan (4) ead
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have no hesitation in holding that the onus
is upon the plaintiff,

Counsel for the appellant, however,
contends that his client did not produce any
evidence in the lower Court in proof of this
issue, as the onus was laid upon the defend-
ants which they failed to discharge and
wants opportunity to be allowed to produce
evidence. We think there is force in this
contention and we consequently remand
the case to the lower Court for enquiry and
finding on the following issue :—

Whether by custom obtaining among the
parties a widow is restrained from obtain-
ing partition of the joint holding in which
she is a co-sharer for life ?

Return within three monthe,

S.D. Caserethanded, :

NAGPUR JUDICIAL COMMISSIONER’S
COURT.

MisceLraNEous Civir, APpEAL No. 15
OF 1922,
September 8, 1922,
Present:—Mr. Batten, J. C.
Musammat BARI BAHU—PrLAINTIFF—
APPELLANT
versis
KUNDAN SINGH—DEFENDANT—
RESPONDENT. .
Court Lces Act (VII of 1870), s. 7 (iv) (c)—
Suit for declavaticn that certain sum settled as main-
tenance and for amendment of documeni— Nalure
of suit— Declaration with consequential velicf— Couyt-
Jee pqy.able——spcczﬁc‘ Relief Act (I of 1877), s, 31
— Revision —~Wrong view of law, )

A suit asking for a declaration that a certain sum
of money was settled as the maintenance of the
plaintiff, and for the amendment of a document
to this effect, is, strictly speaking, a suit for a decla-
ration with consequential relief under section 31 of
the Specific Relief Act, and, for purposes of Court-
fees and jurisdiction, it is govex-neﬁm by section 7
(i) (c) of the Court Fees Act. (p. 32, col. 2.)

An alleged wrong view of the Faw is not a ground
for interference in revision. (p. 32, col. 2.)

Devidas v, ltamlal, 13 Ind, Cas. 864; 7 N. L. R.
190 and Raj Krishna Dey v. B?in Bohary Dey,
17 Ind. Cas. 162; 40 C.. 245; 16 C. L. J. 1943 27 C,
W. Nl ’9‘. :.‘m’d to. '
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KOTHANDARAMA REDDY ¥, JAGATHAMBAL AMMAL.

Appeal from the order of the District
Judge, Saugor, in Miscellaneous Appeal
No. 2 of 1922, dated the 21st March 1922.

Mr. B. V. Pradhan, for the Appellant,

Mr. G. L. Subhedar, for the Respondent.

FACTS.—The plaintiff’s husband Babhut-
singh and the defendant’s father Anant-
singh were real brothers. Babhutsingh died
8 years ago while joint. At the time of
Babhutsingh’s death the moveable and im-
moveable property of his share was worth
Rs. 15,c00. The plaintif was maintained
according to the status of Babhutsingh’s
family. In August 1919 the defendant’s
guardian gave this advice to the plaintiff
that as she had been sick and could not
manage the property herself it would be bet-
ter for her to give her property to the defend-
ant and take Rs. 150 per year for her main-
tenance during her lifetime and cease to have
any claim to the ancestral property and exe-
cute a document. The plaintiff accepted
this condition because she was sick and help-
less. In accordance with the above agreement
the defendant executed a document on 5th
August 1919 through his guardian and receiv-
ed Rs. 150 in thepresence of the Registrar,
When the amount for the maintenance for
the second year became payable in August
1920, the plaintiff demanded it from the
defendantrwho refused to pay it. Defendant’s
guardian stated that plaintiff had taken
Rs. 150 and giving up her claim for ever had
executed a registered document. The plaint-
iff is of very weak understanding and is
altogether illiterate and the defendart’s
guardian deceived her and got the document
executed, Under these circumstances the
document may be amended in accordance
with the agreement. On coming to know
of the deception the plaintiffi asked the
defendant to amend the document but the
defendant does not do so.

The plaintiff prays a decree may be passed
for a declaration of right to the effect that
Rs. 150 was settled to be the maintenance
amount and for amendment of the document
to the effect that defendant should pay
Rs. 150 per year during the plaintifi’s life-
time.

JUDGMENT.—No second appeal lies in
this case, vide section 104 (2), Civil Proce-
dure Code. I am asked to treat the case as a
fevision application. In my opinion no revi-
sion lies, as the District Judge had full juris-

diction to pass the order he did, and an al-
leged wrong view of the law is not a ground
for interference in revision. But even if an
application for revision lay, I am of opinion
that the decision of the Munsif and Dis-
rict Judge is correct. The suit, strictly
speaking, is one under section 31 of the
Specific Relief Act and as brought it is a suit
for a declaration with consequential relief,
and for purposes of Court-fee and jurisdic-
tion it is governed by section 7 (i) (c) of
the Court I'ees Act. Art. 17 (i) of
Schedule II of the Court Fees Act cannot
apply since it is possible to estimate the
monev-value of the claim and the plaintiff
herself has attempted to do so. This case
comes within the scope of my ruling in
Devidas v. Ramlal (1). The views in which
are confirmed in Raj Krishna Dey v. Bepin
Behory Dey (2). The plaintiff has herself
stated the real value of her claim which
should as the Munsif has done be
calculated on the principles of section 7 (3i)
of the Court Fees Act. thouzh the suit is not
nnder that section. The appeal is dismissed
with cosis.
S. D. Appeal dismissed.
(1) 13 Ind. Cas. 864; 7 N. L. R, 190.

(2) 17 Ind. Cas. 162; 40C. 245 16 C. L, J. 194;
17 C. W, N. 501. I

MADRAS HIGH COURT.
Crvir, REvision Prrrrion No. 72 or 1922,
Oetober 11, 1922,
DPresent:— Mr, Justice Krishnan.
KOTHANDARAMA REDDY axp
ANOTHER—RIESPONDENTS NOS. I AND 4--
PE1ITIONERS
VEYSIS
JAGATHAMBAL' AMMAT--
PETITIONER —RESPONDENT.

Succession (Property Protection) Act (X IX of
1841), astion undey— Pyejudice to applicant, finding
of, absence of— Revision—Civil Pyocedure Code
(dAet V of 1908), s. 115,

Whete a Court acts under Act XIX of 1841 with-
out a definite finding to the effect that the appli-
cant would be materially prejudiced if left to the
ordinary remedy of a regular suit, the order is
without jurisdiction and open to zevision by the
High Court. (p. 33, col. 1.)
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Petition, under section 115 of Act V of
1908 and sections 107 and 108 of the Gov-
ernment of India Act, praying the High
Court to revise an order of the District
Court, Chingleput in Original Petition
No. 25 of 1919, dated the 17th Novem-
ber 1921.

Messts. E. Duraiswami Aiyar and T. R.
Srinivasa Aiyangar, for the Petitioners.

Mr. T. Narasimha Aiyangar, for
Respondent.

JUDGMENT.—To apply the Act XIX
of 1841 to any particular case it is a con-
dition precedent that the Judge should
find or be satisfied that the applicant was
likely to be materially prejudiced if left
to the ordinary remedy of a regular suit
and that the application was made bona fide.
See section 3 of Act XIX of 1841. There is
no finding here by the Court that these con-
ditions are fulfilled. Without that f{ind-
ing, the Court had no jurisdiction to act
under the Act and its order is revisable;
see Bapamma v. Collector of Godavari (1).

The revision has been confined by the
petitioners to B and C schedule proper-
ties only. The order of the lower Court
with regard to these properties is set aside.
Each party will bear his or their own costs.

N. H. Order set aside.

(1) 12 M. 341; 4 Ind, Dec. (N. s.) 587.

the

NAGPUR JUDICIAL COMMISSIONER’S
COURT.
SECcOoND Civir, ApPEAI, NO 547 OF I92I,
October 4, 1922.
Present-~Mr. Hallifax, A. J. C.
CHAGANLAIL AND (NOTHER—
PLAINTIFFS—APPELLANTS
versus
KASHIRAM—DEFENDANT—
RESPONDENT.

Registration Act (X VI of 1908), s. 23—Re-
yistration, posiponement of, beyond period allowed
by law, validity of—Contract Act (IX of 1872),
s. 23— Agreement postponing registvation— Fraudu-
lent  intention— Enforceability— Registration of
executed document, how enforced—Qral agreement
to lease— Unvregisteved document executed subse-
quently — Oral evidence, admissibility of, to prove oval
agreement,

An agreement for the (}:ostponement of the re-
gistration of an executed document beyond the time
allowed by the Registration Act for the purpose
cahinot be enforced. (p. 34, col. 1.)

Venkatasami v, Kristayya, 16 M, 341; 3 M,

3
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L. J. 169; 5 Ind. Dec. (N. 8.) 945, Palni Goundan
v.Pramasiva Goundan, 6 M. 1. J. 263, Thayatarinial
v. Lakshimi Ammal, 59 Ind. Cas. 417; 43 M. 822;
12 L. W, 161; (1920) M. W. N. 457; 39 M. L. J.
181, followed. L "

Where the parties agree that a properly stamped
deed of lease should not be executed and registeted
till after the Scttlement, the object being to con-
ceal the actual assets of the village and so to reduce
the assessment of Land Revenue, the agretmeént
is void under section 23 of the Contratt Att and
cannot be specifically enforced. .

Registration of an executed document can only
be enforced by the proper ‘?roceedings under the
Registration Act, followed, if necessary, by a suit
under section 77 of the Act, but not by a suit
of any other imd. (pe 34, cola 2. ) -

An unregistered deed of lease cannot be given
in evidence in proof of the terms of the lease and
its existence excludes all extrinsic evidence on the
point. Oral evidence of the execution of such a
document is admissible in proof of the oral agree-
ment to lease made before the execution of the
document, in order to support a claim for specific
performance of the oral agreement. {p. 34, ¢ol.
2; p. 35, col. 1))

angabisan v. Tukavam, 2 Ind. Cas. 244; 5 N.

L. R. 70, referred to.

Appeal from a decree of the District
Judge, Bhandara, dated the 3i1st August
1921, in Civil Appeal No. 67 of 1921, , .

Messts. M. Gupta and Erachshah, i for
the Appellants. y
Mr. D. T. Mangalmurti, for the Respondent,

JUDGMENT.—It has been assumed in
this case that when Radha Bai gave the
fourth defendant Nanhu, or rather his son
Jairam, the unregistered deed of lease in
September 1916 there was a contempo-
raneous oral agreement between them 'that
a properly stamped deed should be executed
and registered as soon as the Settlement
then in progress had been announced.
There is, in the first place, no evidence dn
which such a finding could legally be based.
Lalu Kalar (4 D. W. No. 1), who was Radha
Bai’s Mukhtyar atthe time and acted for
her in the matter, says an oral agreemtent
to this effect was made before the deed was
executed but was not incorporated or men-
tioned in the deed; he appears to medn
also that the oral agreement was not made
or even mentioned on the occasion of ‘the
execution of the deed. Kanhu Mahar (4 D.
W. No. 3) declares that the agreement was
made on that occasion and was incorpotats
ed in the deed. The other two withesses®
this point are Keu Kohli (4 D. W. No. 2)
and Kanhu Kohli (4 D. W. No. 4), and they
declare that the matter was not even mene
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tioned on the occasion of the execution of
the deed. Hoktia Mahar (4 D. W. No. 5)
also gave evidence on the point but admit-
ted finally that it was all hearsay. The
utmost that this evidence could be held
to prove is that the parties agreed that a
proper deed should nof be executed till
after the Settlement. But even if the
agreement were to the effect accepted in
the lower Courts, it could not be specifically
enforced. The announcement of the Settle-
ment might well have been after the end of
the alleged term of the lease, which was
seven years; as a matter of fact it seems to
have been announced five years later.
(2) But any such agreementis cntirely
void under the provisions of section 23 of
the Contract Act., The consideration for -
the agreement to postpone the registra-
tion of the deed of lease is obvious enough
from the circumstances and scarcely needs
specific admission, but it is clearly stated
by.:the partiés and the - witnesses; the
object was to conceal the actual siwai
amdani of the village, and so to reduce the
assessment of Land Revenue. This would
defeat the provisions of the Registration
Actand probably the Transfer of Property
Act .and the Stamp Act as well; it was
fraudulent, in that it attempted to conceal
the assets of the village and so reduce the
assessment ; it involved injury to all other
members of the community, in that they
would get as Land Revenue less than their
proper share of the income of the vi'lage;
and it was obviously opposed to public
policy ; indeed, of the five clauses of
of section 23 of the Contract Act there was
only one, that “it is forbidden by law”’
which would not necessarily avoid this
agreement, and even that cannot be said
with any certainty.
. .(3) But in any case no agreement for
the postponement of the registration of an
executed document beyond the time allow-
ed by the Registration Act for the purpose
can be enforced. This was very clearly
laid down Iy the Madras High Court in
Venkatasami v. Kristayya (1), and accepted
by the same Court in the later cases cf
Paini  Goundan v. Paramasiva Goundan (2)

.-
-

(22 46 2. 345 3 M. L. J. 160; 5 Ind. Dec. (. 3.
€ M. L. J. 263 o
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and Thayarammal v. Lakshimi Ammal (3).
Registration of an executed document
can only be enforced by the proper pro-
ceedings under the Registration Act, follow-
ed, if necessary, by suit under section 77 of
the Act, but not by a suit of any other kind.

(4) A great deal has been said through-
out the case about ‘‘the doctrine of part
performance.” But what is it that has been
partly performed? We can get as far as
discovering that it was an agreement to
lease a half share in the lac produce of the
village forests from September 1916, but
there is no way in which the fourth defend-
ant or any body else can show that the
term of the lease was to exceed the four
years during which he has’ actually held
possession. ‘The unregistered deed of lease
cannot be given in evidence in proof of
the term of the lease, and its admitted
existence excludes all extrinsic evidence
on the point. '

(5) Very great laxity appears to have been
shown in the lowerAppellate Court in admit-
ting secondary evidence of the contents of
this document. In the first place, its loss was
not proved. The fourth defendant pleaded
that the first defendant took the document

‘from him to show it to the Settlement Authot-

ities and had never returned it; he did
not say he had even asked for it. He said,
further, that he would file copies of certain
statements, which he never did, but appa-
rently they were to prove only that the first
defendant had had the document at one time;
not that he had lost it or refused to return
it. The fourth defendant’s servant ILakshia
(4 D. W. No. 6) and his son-in-law Dasrath
(4 D. W. No. 7) speak of his handing
over a number of documents to the
first defendant just before the Settle-
ment Officer came to the village, and Das-
rath vaguely suggests that this document
was in the bundle, though Lakshia scarce-
ly goes even as far as that. This would

"clearly be insufficient to let in secondazy

evidence of the contents of the document,
even if it were not excluded in any case
by the fact that primary evidence of
them is inadmissible because the docu~
ment is unregistered, as was explained in
Gangabisan v. Tukaram (4). Y

(3) 59 Ind. Cas. 417; 42 M. 822;12 L. W,

(1930) M. W. N, 457: 39 M. L. J- 181,
(4) 2 Ind, Cas, 2441 5 N, I. R. 70,

161
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(6)° Orat eviderice of the execution of such
a dociment and probably of most of its con-
tents'could, I thifik, be given in proof.of the
oral agreement to ‘lease that was made be-

ore thé document was executed, according
to the principles set out in the case just
mentioned, ‘but that [would be of use only
to support a claim for specific performance
6f that dral azreement, and a suit for that
purpose was barred by time some ‘months
before the entd of 1919, whercas the present
suit was instituted on 7th August 1920,

" (7) The fourth defendant, who is the only
rzspondent here, is liable for his half share
of the damages which amounted in all to

Rs, 475 just as much as the fifth and sixth -

defendants, against whom a decrze for
Rs 87-8-0 was passéd.’ The proper decree in
the cds: would be one that made -all these
three defendants jointly and severally re-
spoasible for Rs. 175. Such a decree cannot,
however, be given now as the fifth and sixth
defendants were not joined as respondents to
this appeal. The decree of the lower Courts
will accordingly be miodified by the exci-
Sion from it of the order that the plaintiff’s
Suit as against the fourth defendant Kashi-
rdm, son of Natthu, be dismissed and the
addition to it of an order that the
fourth defendant Kashiram, son of Nanhu,
do pav to the plaintiffs the sum of
Rs. 87-8-0. The same defendant, who
is the * respondent, will pay to
the plaintiffs and be paid by. them costs
in the first Court {apart from the sum of
Rs. 56-7-0 for witnesses which he will pay
himself) in the proportion ordsred by that
Court in the case of the fifth and sixth
defendants, that is, in the projortion of 7 to
153, and will pay all the costs of both
appeals.

Note.—(October 14, 1922).~~Owing to the
exajgeration of their claim by the
1. tiffs, and also wrobablv in no small
degree to dishonest concealment of the
amount ‘of lac collected by the de-
fendants, the final result of this judgment is
that the fourth delendant has to pay only
Rs. 32-11-2 to the plaintiffs. In regard to the
fifth and sixth defendants the result of the
litigation appears to be that the plaintiffs
get one rupee and eight pies from them,
on a proper calculation of the proportion-
ate shares of the costs in the first Court,
which are wrongly stated in the schedule
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. of costs annexed to the decree of that Cours.
The decree now to issue will state only the
amcunt payable by the frurth defendant

‘to the plaintiffa, L
G. R.D. & N. k. Decree modified.

———

LAHORE HIGH COURT.
Civir, RevisioN PETITION NO. 507 OF 1922,
June 21, 1922,
Present *—Mr. Justice Scott-Smith.
LABH SINGH AND ANOTHER—
DEFENDANTS—PETITIONERS
- versus ! '
GANPAT—PLAINTIFF, AND GANDA—
' DEFENDANT-—RESPONDENTS.

Civil Proceduve Code (Act V of 1908}, ss. 148,
104—Pre-emption decvee—Time for payment, whe-
they can bte catended— Appeal— Revision. '

‘Section 148 of the Civil Procedutre Code does not
entitle a Court to extend the time fixed by the
decree for payment of the purchase-money in pre-
.emption cases. (E, 35, col. 2.) . .

g)umnjan Sengh v. Rambahat Lal, 27 Izd, Ces.
585; 35A.582; 1z A.L. J. 950, Hukam - Chand
‘v. Hayat; 15 Ind. Cas. 947; 09.P, R. 1912; I21

- P. W. R. 1912, relied upon. L

Bachela v. Salle, 18.1nd. Cas g9 3 P. R, 1013 ;
226 P. L. R. 1913: 303 P. W. R. 1912 A Nabz 'v.
Patlhana, 18 Ind Cas. 86; 6 P. R. 1013; 53 P. I,.
R. 1973; 72 P. W. R. 1913, distingnished, =

An order made under section 148 of the Civil
.Procedure Code i3 not a decree and is not appea'-
abic as an order under section 104 of the Code,

(p. 36, col. 2.)
The only way ‘n which such an otder can be set

aside is by an application to the High Couit in

revisiont. (p. 36, col, 2.) .
Suranjan Singh v. Kambahal Lal, 21 Ind. Cas,
'585; 35 A. 582; 11 A. L. J. 950, relied upon.

. Petition for revision of the order of the
 District Judge, Jullundur, dated the 3rd
* December 1921I. )
Mr. B. D. Qureshi, for the Petitioners.
Lala Fakir Chand, for the Respondents,.
JUDGMENT.—Ganpat, plaintiff-respond-
ent, whose suit was dismissed by the Trial
* Court, obtained, on the 13th October 1921,
'a decree from the District Judge, Jullundur,
-for pre-emption of a plot of land on payment
of Rs. 190-1-6 within one month from the
.date of the decree. He did not pay the
money within the period fixed, an£ there-
‘fore, under O. XX, r. 14 of the Civjl
Procedure Code the suit stood dismissed

with costs from the date of the default
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namely, from the 13th November 192I.
On the 23rd November 1921, he applied
to the Court for an extension of time for
payment on the ground that though he was
informed that his appeal had been accepted
and that he had been given a decree for
possession of the land in suit, he was not
informed that he was to pay the sale-money
within a certain fixed period. The learned
District Judge, by his order of 3rd Decem-
ber, 1921, extended the period for payment
of the money up to the 3rd January, 19z2.
From this order the defendants-vendees
have appealed.

Lala Fakir Chand on behalf of the re-
apondent raises a preliminary objection that
no appeal lies and in support of his conten-
tion has referred to 34 Indian Cascs, 88
[Abuw Muhammad Mian v. Mukut Pertap
Narain (1)] which corresponds with 1 Patna
Law Journal 92. The first question
which I have to determine is, whether the
learned District Judge was justified in
extending the period fixed for payment
under section 148 of the Civil Procedure
Code. Counsel for the respondent cites
Baghela v. Sallo (2) and Naba v. Pathana
(3) in support of the view that the
Court had the power to extend the
time, The facts of the case reported
as Baghcla v. Sallo (2) are quite distinguish-
able from those of the present case.
the decree directed payment of the pur-
chase-money only and stated nothing about
the costs, and it was held that the plaintiff
had substantially complied with the decree
of the Court, and that hée was entitled to
a further time for payment of costs. In
Naba v. Pathana (3), a Single Judge’s de-
cision, it was held that the plaintiff had
substantially complied with the order of
the Court by paying the money into the
Post-Office for transmission to the vendee
within ample time in order to reach him,
under ordinary circumstances, within the
period fixed. At the end, there is an obilcr
dictum by the learned Judge that the time
can be extended under section 148 of the
Civil Procedure Code. The matter was

(1) 34Ind.Ces. 88; 1 P.L.J.02; 2 P, L. W,
00

400,
., @) 18 Ind. Cae. 9941 3 P. R, 1913; 226 P. L,
R. 1913; 303 P. W. R. 1912,

18 Ind. Cas. 86 60 D, R. 1913; 53 P. L,

. (3) .
R, 131372 P. Wo R, 1913,
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fully considered by a Full Bench of the
High Court of Allahabad in the case report-
ed as Swranjan Singh v. Rambahal Lal
(4), in which it was held that section 148
of the Civil Procedure Code does not entitle
the Court to extend the time fixed by the
decree for payment of the purchase-money
in pre-emption cases. The same view was
taken by this Court in the case reported as
Hukam Chand v. Hayat (5). 1 fully agree
with this view. In accordance with the
terms of the decree plaintiffs’ suit stood
dismissed when he made default of payment
of the amount within the period fixed by
the Court, and the Court could not there-
after restore the decree by extending the
time.

In Swuranjan Singh v. Rambahal Lal (4)
it was also held that an order made under
section 148 of the Code of Civil Procedure
is not a decrec and is not appealable as
an order under section 104. The Learned
Judges said that the only way in which such
an order could be set aside was by an appli-

cation to the High Court in revision. Mr.

Qureshi asks that, if this Court holds that
no appeal lies, it may treat the present
appeal as a revision. This, I think, is a
reasonable request. I agree with the author-
ity cited that no appeal lies, but on the
Revision. Side, I set aside the order of the
learned District Judge extending the time.
The effect of this order will be that the
plaintiff’s <uit stands dismissed with costs.
I make no order as to costs in this Couit.
Z. K. Order sct  aside.

(4) 21 Ind. Cas. 585; 35 A. 5823 11 A. L. J.

950.
(5) 15 Ind. Cas. 941

og P, R. 1012; 121 P,
W. R. 1912, .
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MADHORAC v, NAGO.
NAGPUR JUDICIAL  COMMISSIONER'S
: OOURT

MisCELLANEOUS CIVIL APPEAL No. 7-B
ar 1922,
October 13, 1922.

Present -—Mr. Kotwal, A. J. C.
MADHORAO DEORAO—NoON-APPLI-
CANT NoO. 5—APPELLANT
Versus
NAGO AND OTHERS—DEBTOR-APPLICANTS
AND CREDITORS—RESPONDENTS.
Provincial Insolvency Act (V of 1920), ss, 3
(1), 75 (1)—Subordinate Court invested with insol-
vency jurisdiction— Appeal, whether lies to Dis-

trict Court,
* ‘The provisions of an Act conferting jurisdiction

for a particular 1Iln.u'pose cannot by implication
affect or modify the provisions of an Act creating
a status for general purposes. (p. 38, col. 1.)
Although the Provincial Insolvency Act ot 1920
provides that so far as original proceedings under
it are concerned a subordinate Court specially
invested with insolvency jurisdiction shall exer-
cise it concurrently with the District Court, yet
an appeal from the decision of such a subordinate
Court lies to the District Court. (p. 37, col. 2.)
Appeal from an order of the Sub-Judge,
Yeotmal, dated the 20th October 1921,
in Insolvency Case No. 11 of 192I.
Mr. R. R. Jaywant, for the Appellant.
Mr. M. R. Bobde, for the Respondents.

JUDGMENT.—This is an appeal against
the order of the Subordinate Judge, Yeotmal,
adjudging Nago Bhumya insolvent under
section 27 (1) of the Provincial Insolvency
Act of 1920 on the petition of- one of his
creditors Gangaram Rajayya. Gangaram had
alleged that Nago had executed a sale-deed
of all his property in favour of Madhorao
Deshmukh with intent to defraud his credi-
tors. The grounds on which the adjudi-
cation order was made are given in the extract
from the Subordinate Judge’'s order :—

““Statements of the debtor and the affidavits
of the applicant and of the alleged transferee
make it quite clear that Nago has made a ‘trans-
fer of all or substantially all his property to a third
person for. the benefit of his creditors generally’
within section 6 (a) of the Insolvency Act of 1920.
This is itself an act of insolvency under clause (a)
of section 6, whether it has been dene with or with-
out any intention to defcat or delay creditors with-
in clause (b) of the said section. Thus I find that
Nago has committed an act of insolveney. The
requirements of section 9 of Act V of 1920 ate
thus satisfied in all respects.”

Madhorao appeals from the order. A
preliminary objection is raised that the
appeal, if one is at all allowed by law, does
not lie to this Court. Prima facic the
decision is that of a Court subordinate to

the District Court and appeal therefrom
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lies under section 73 (I) to the District
Court. But the learned Pleader for the
appellant argues that insolvency. cases may
involve subject-matter of a value over
Rs. 10,000, that suits of a value - over
Rs. 10,000 are triable only by the District
Judge and that, therefore, as soon as a Sub-
ordinate Judge is appointed a Judge under
section 3, Insolvency Act, he is by implica
tion appointed an Additional District Judge
under section 26 of the Central Provinces
Courts Act as applied to Berar. An Addi-
tional District Judge, it is argued, is not
subordinate to the District Judge and the
appeal from his order does not lie to the
District Judge but to this Court.

The Insolvency Act provides for the trial
of original proceedings under that Act as
well as appeals.

Section 3 (1) provides that :—

“The District Courts shall be the Courts having
jurisdiction under this Act:

Provided that the Local Government may, by
notification in the IL,ocal Official Gazette,  invest
any Court subordinate to a District Court with
jurisdiction in any class of casses, and any Court
so invested shall within the local limits of its
jurisdiction have concurrent jurisdiction with the
District Court under this Act.”

Section 75 (1) provides that :—

“The debtor, any creditor, the Receiver or any
other person aggrieved by a decision come to or
an order made in the exercise of insolvency
jurisdiction by a Court subordinate to a District
Court may appeal to the District Court, and the
order of the District Court upon such appeal shall
be final :

Provided that the High Court, for the purpose
of satisfying itself that an order made in “any
appeal decided by the District Court was ac-
cording to law, may call for the case and pass such
order with respect thereto as it thinks fit:

Provided further, that any such person aggrieved
by a decision of the District Court on appeal from
a decision of a Subordinate Court under section 4
may appeal to the High Court on any of the
grounds mentioned in sub-section (1) of section
100 of Civil Procedure Code, 1908."” ‘

Although the Act provides that, so far
as original proceedings under it are con-
cerned, a subordinate Court when it is
specially invested with insolvency jurisdic-
tion shall exercise it concurrently with the
District Court, yet for the purpose of appeal
it makes that Court subordinate to the
District Court. Under the Act, therefore,
the appeal lies to the District Court. No
question of any status brought into existence
by implication here arises. I am, besides
unable to see how an appointment as an



38

INDIAN CASES.

{023

JAGAN NATH-DIWAN CHAND ¥, JAGAN NATH-MOTI LAL,.

Additional District Judge under section 26
(1), Central Provinces Courts Act, can be
implied from an appointment as an Insol-
vency Judge under the Insolvency Act.
The provision of an Act conferring jurisdic-
tion for a particular purpose cannot by
implication affect or modify the provisions
‘of an Act creating a status for general pur-
poses. I hold that the appeal does not lie
to this Court. It is, therefore, rejected.
The appellant will pay the respondent’s costs.
Pleader’s fee Rs. 25.

. G.R. D, Appeal rejecied.

———————

LAHORE HIGH COURT.
Crvit, RivisioN PETITION No, 817 OF IQ2T.
t June 16, 1922.

Pres nt ~—Mr. Justicz Scott-Smith.
THE FikM JAGAN NATH-DIWAN CHAND
ofF GUJRANWALA, 71BROUGH JAGAN

NATH BHAHBRA—PLAINTIFF—
PETITIONER
Versus
Tue FmrM JAGAN NATH-MOTI LAL
of CALCUTTA—DEFENDANT—
RESPONDENT.

Civil Procedurs Code (Act V ¢f 1008), ss 20
(¢), 115, O.VII, r. 10, C. XLIV, v. 1 {a)—Foil-
wre {0 driiver goods—Cauca of action—Place of
suing—Ordey returming plaint— Appeal— Revision.
. Plaintiff, residing at Gujranwala, ordered guods
from defendant, residing at Calcutta. Defendant
gent the goods by Rajlway but consigned them to
himself and sent the Railway Receipt to plain:iff
er V -P. P. for the balance of the price. The

tter refused to pay for the V.-P.P. but sont the
amount of the balance to the defendant and de-
manded delivery of the goody; The goods were, 1n
the meantime, lost by the Railway. Plaintff,
thereupon, sued the defendant at Gujranwala
for return of the price paid by Rim:

Held, (1) that the goods had throughout con-
tinued under the control of the defendant;

(z) that the goods had 1o be delivered at
‘Gujranwala ;

(3) that the failure to celiver the
a part of the cause of action;

4) that, therefcre, the Gujranwala Courts
‘had jurisdiction to entertain the suit. ‘

i Interference in revision is ordinarily inadvis-
able with an order passed on appeal from an order
of the Trial Court returning a plaint for present-
ation' to, the proper Court, and should oniy be
exercised in exceptional cases to remedy an in.

goods was

justice, . :
Vuppuluyi Atchayya v. Sri Kanchumarti Venkalq

mitted to the defendant.

M. L. J.112; 390 M. 1053 13 M. L. T, 5o, Ram
Labhava v. Bishar Das, 3 Ind Cas. 6073 77 P.
R, 1009 ; 125 P. W. R, 1909; 124 P, I,. R. 1909,
Durga Parshad Mutsaddi Lal v. Rwia Mal-
Dogar Mal, 65 Ind. Cas, 282; 4 L. L.J. 176;
29 P. L. R. 1922; (1922) A. I R. (1) 100, Chandu
Lal v. Kokamal, 61 Ind. Cas. 36; 43 A 3344
19 A. L. J. 110, referred to,

Petition under section 44 of Act VI of
1918, for revision of an order of the Dist ict
Judge, Gujranwala, dated the 1gth July
1921, affirming that of the Subordinate
Judge, 2nd Class, Gujranwala, dated the
31¢t May 1920, .

Lala Jagan Nath, for the Petitioner.

Lala Amar Nath Chona, for Mr. B. N.
Kapur, for the Respondent. :

JUDGMENT.—The plaintifi-fiim residing
in Gujranwala arranged with the defendant-
firm residing in Calcutta to purchase certain
goods and send them to Gujranwala ; the
plaintifi-firm was to send the money to the
defendant-firm in Calcutta. The plaintiff
remitted Rs. 800 to the defendant and the
latter consigned the goods to itself in G jran-

_wala sending the Railway Receipt by value-

payable post against a sum of Rs. 314,
which was the balance due for the goods pur-
chated. The plaintiff refused to take de-
livery of the Railway Receipt thrcugh the
value-payable post and it was returned
to the defendant. The plaintiff then sent the
balance of Rs. 314 to the defendant and ask-
ed the latter to instruct the Railway Author-
ities at Gujranwala to deliver the gocds to
the plaintiff. Correspondence shows that
freyuent requests were made to the Railway
Authorities to deliver 1he gocds but without
success and it appears that the goods have
bezn lost. The plaintiff, therefore, sued
the defendant for return of Rs. I,114 re-
The suit was
instituted in the Court of a Subordinate
Judge at Gujranwala, who held that he “had
no jurisdiction, no part of the cause of action

having arisen at Gujranwala. The lower

Appell te Court upheld the order in appeal
and the plaintiff has, theiefore,. come to:
this Court on the Revision Side.

Counsel for the respondent refers to Chandu

-Lal v. Kokamal (1), in which it was held

that an orcer of this ort could not be the
subject of revision. A different view was
taken by a majority of the Judges in a Madras

(3) 63 Ind. Cas 361 43 A.3343 39 A\ L. J. 110,



Vol. 71)
BAKARAM ¥, RAMCHANDRA,

case reported as Vuppuluri Alckayya v.
Sri Kanchumarti Venkata Sectarama Chandra
Rao (2), and also in Ram Labhaya v. Bishan
Das (3), and in a single Bench judgment
of this Court reported as Durga Parshad-
Mutsaddi Lal v. Rulia. Mal-Dogar Mal (4).
In my opinion interference in revision is
ordinarily inadvisable in a case of this sort
and should only be exercised in exceptxongtl
cases to remedy an injustice ; see in this
connection Ram Labhaya v. Bishan Das (3).
Now, if the plaintiff is by law entitl d to
institute this case in Gujranwala it wou'd
be a grave injustice to him to insist on its
trial in Calcutta which would put him to
very great expense, merely because the lower
Courts have erroneously held that the Gujran-
wala Court has no jursdiction. I will,
therefore, proceed to dispose of the applica-
tion on the merits.

Both the Courts below have omitted to
notice that the Railway Receipt was origi-
nally sent by the defendant to the plaintiff in
Gujranwala through the medium of value-
payable post. They have also omitted
to notice that the goods were consigned by
the defendant-firm to itself in Gujranwala.
It is, therefore, clear that the goods at
Gujranwala were in possession of the Railway
Authorities as agents of the defendant-firm
and that the latter still had control over
them and that the plaintiff had no control
over them. Whatever the original contract
may have been it was modified by what
subsequently occurred. It does not appear
that the parties ever agreed that the value-
payable post should be used for the purpose
of recovering the whole or part of the money
due from the plaintiff to the defendant,
and this was why the plaintiff did not take
delivery of the Railway Receipt upon pay-
ment of Rs. 314. Instead of that, the plaintiff
seut the money remaining due to the firm
in Calcutta and asked that firm to give the
necessary directions to the Railway for the
goods to be delivered. The goods, therefore,
had to be delivered to the plaintiff in Gujran-
wala, and the non-delivery of the goods is
certainly a part of the cause of action. I,

(2) 18 Ind. Cas 555i24 M. L.J. 112; 39 M,
195; 13 M. L. T. 6o.

\3) 3 Jnd. Cas. 6o7; 77 P. R. 1909;
P. W. R, 1909, 124 P. L. R. 1909.

(4) 65 Ind. Cas. 282; 4 L. L. J. 176; 29 P, L.
R. 1922; (1922) A. I. R. (L) 100,
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therefore, hold, that the Gujranwala Courts
have jurisdiction to try this case.

I allow the revision and, setting aside the
orders of the lower Courts, remnand the case
to the Subordinate Judge at Gujranwala
for disposal in accordance with law. Ccsts
in this Cotirt shall be costs in the case,

Z. K. Revision allowed,

Sriconp Crvir, AppEAL No. 305-B OF 192L,
September 23, 1922,

Present .—Mr. Kotwal, A. J. C.
BAKARAM-—-DEFENDANT NoO. §5—
APPELLANT
versus
Shvi RAMCHANDRA MAHARAJ

SAUSTHAN, tHrOUGH WAHI-
wATDARS HIRALAL AND
OTHERS---PLAINTIFFS—RESPONDENTS.

Civil Procedure Code (Act V of 1908), 0. VI,
r.17— Amendment— Description of plaintiff corvected
— Limitation—Gift mnot affirmed— Validity— Bevay
Land  Revenue Code, 1896, §8, 205, , 201
Presumption—* Co-occupant,” whethey includes juy-
idical person,

No question of limitation arises in the case of
an amendment of plaint when the description of
the plaintiff is corrected and when there is no sub-
stitution or addition of a new plaintiff.(p. 40, col. 1.)

A gift is valid until it is avoided by the donee;
it does mnot cease to be operative because it is not
affirmed by him. (p. 40, col. x‘?

A co-occupant who 1s entitled to pre-empt under
the Berar Land Revenue Code may be a juridical
person as well as a living person. (p. 40, col. 2.)

NAGPUR JUDIOAZ%L COMMISSIONER’S

Appeal from a decree of the District
Judge, Amraoti, in Civil Appeal No. 24 of
1920, dated the z7th July 1921,

Messrs. D. W. Kathalay and P, N. Rudra,
for the Appellant.
Mr. N. G. Bose,

ents,

JUDGMENT. —The main ground urged-
in this appeal is with regard to the amend
ment of the plaint allowed in the First Court,
In the original plaint Hiralal and Tulsiram
were mentioned as tae plaintiffs, After the
case was closed by the parties and a date
fixed for hearing arguments the Cuurt took

R. B,, for the Respond-
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an objection swo molu to the frame of the suit.
The plaintilfs thereupon applied for amend-
ment by adding the name of the temple
as the plaintiff and retaining the names of
Hirelaland Tulsiram as the waliswatd.rs of
the temple. The amendment was allowed,
thé defendant’s Pleader not opposing it. In
this Court, as in the lower Appellate Court,
it is urged that the amendment should not
have been allowed as the period of limita-
tion for the suit had expired at the date of
the amendment. There is no force in this
contention. No substitution or addition
of a new plaintiff was made by the amend-
ment but only the description of the plaint-
iff was corrected. The first paragraph of the
plajnt stated that Hiralal and Tulsiram were
managers of the temple. The deed of
gift on which the title in suit rested was
filed. This dced 1mentions the temple
as the donee and Hiralal and Tulsiram as
the managers. It is clear, therefore, that the
suit was not filed by Hiralal and Tulsiram on
their own behalf but on behalf of the temple
and the omission to mcntion the temple in
the heading was merely a mistake in the des-
cription of the plaintiff. No question of
limitation arose when that description was
corrected. ‘That it was understood by the
defendant’s Pleader to Le a mere misdes-
cription is clear from the fact that he did
not oppose the amendment. This ground
must, therefore, fail.

Reference is inade to Bijoy Gopal Muker-
g¢ v. Krishna Mahishi Deby (1), and it is
urged that, as defendants Nos. 1 and 2
did not elect to affirm the gift till the
29th June 1019, the gift did not become
valid till then and the plaintiff had,
therefore, no title at the time of the sale
to the appellant, defendant No. 0,
on the #th May 1919. This coue
tention assumes that the gift was invalid
till affirmed, whereas the contrary is the law,
namely, that it is valid till avoided. Under
it, thercfore, the plaintiffs had a valid sub-
sisting title as co-occupants at the date of
the sale to the appellant.

Reference is made to sections 205 and 2rr
of the Berar Land Revenue Code and it is
argued that Rs, 600, which is the price men-
tioned in the sale-deed of 34 gunthas, dated

(1) 34 C. 329; 11 C. W.N. 424; 5 C. L. J. 334¢
9 331:3.414. ﬁs.agﬁoz‘; 2 M. L. T? :335; :7LM:TI;?3? .
136 4 A Lo J. 3291 3¢4°L A, 87 (P, C). ‘
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the 21st July 1919,should have been awarded
as the price of pre-emption since there was
no allegation that that price was mnot
fixed bona fide, The plaintifis stated in the
plaint that Rs. 250 was the market-value
of this land. He was claiming pre-emp-
tion under the ahove sections and, though he
did rot expressly state that the price men-
tioned in the deed was uot bona fide, he must
be taken to have said so by implication.
The defendant admitted that the value was
Rs. 350 and urged that the pre-emption
price should be fixed at that figure. The
plaintiff agreed to this figure. I do not
see how the lower Courts were wrong in
allowing the amount agreed to by the par-
ties. It may bc taken that the defendant
did not wish the question of bora fdes,
which would have more definitely arisen if
he had not urged that the pre-emption price
should be fixed at Rs. 350, to be raised and
tried. -

It is lastly urged that under the Berar
T.and Revenue Code the co-occupant who
is entitled to pre-empt is a human heing
and not a temple. I am unable to follow
the reasoning on this point. A co-occupant
may be g juridical as well as a living person.

The appeal fails and is dismissed with

costs.
S, D, Appeal dismissed,

NAGPUR J'UDIOGIOAL COMMISSIONER’S

Sriconp Crvir, Arprar, No. 152-B OF 1921I.
August 24, 1922,
Pyesent:-—Mr, Prideaux, A, J. C,
SHRIRAM—DEFENDANT-~APPRLIANT
versus
BABAJI AND OTHERS—PILAINTIFYS—
DEFANDANTS NOS. 2 AND 3—RESPONDENTS,
Registration— Agreement to give share of property
in consideration of assistance im recovering it, whe-
ther yegisitratle—Suit  for ecific performance,
whether maintainable— Limitation, terminus a quo.
A written agreement whercby a person agrees to
give another a share in certain property in consider-
ation of that other’s advice and assistance in recover-
ing the property through the Court does not by
itself create or extinguish any right in immoveable

) proserty and is not compulsorily registrable to
ren

et it admissible in evidence, aud a suit for
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apecific performance of such an agreement is main-
tainable. (p. 41, col. 2.)

Where i?m such an agreement no particular date
is fixed for giving the share of the property, limi-
tation for a suit for the recovery of the property
would commence when the final order in the case
is passed. (p. 41, col, 2.) . .

. Appeal from a decrec of the First Addi-
tional District Judge, Akola, in Civil Appeal
No. 259 of 1920, dated 22nd February
T92I,
| Mr. Atmaram Bhagwat, for the Appel-
ant.

Mr. M. R. Dixit, for the Respondent.

JUDGMENT.—The  facts of  this
case cre sufficiently given in the judg-
ments of the Courts below., It is
sufficient to state that the plaintiff’s case
is. that the first defendant was really
the owner of fields, Survey Numbers 42 and
43.. situate at Mouza Fkamba, /alug Basim.
~The plaintiff agreed to help him in recover-
ing these fields and did so. For the help
so accorded the first defencant agreed to
ﬁive the plaintiff a half share in the two

elds., Having obtained his land the
first defendant now refuses to give the
plaintiff what he agreed to give him.
Hence the present suit. Plaintiff claims
that defendant should be made to give
him a deed of relinquishment in respect
of a half in each field in suit. The second
defendant is a lessee of defendant No. I.

The first defendant contended that
though he gave the agreement {Exhibit P-3)
to the plaintiff as salleged, it was executed
under undue influence. The agreement was
champertous and against public policy.
Further pleas wers that the suit was barred
by limitation as the first defendant got
the fields throuwgh the Court on 15th
March 1916 and the present suit was
filed more than three years from that
date. The plaintiff has cblained a decree
in both lower Courts.

The plea of undue influence has certain-
1y not been proved and, in my opinion,
the case is clearly not barred by limitation,
The agreement (Exhibit P-3) fixes ro par-
ticular tiire for the giving of the half fields
to the plaintiff though it states that it the
present defendant No.r got the land in
Court he would give it to plaintiff. Limi-
tetion would, therefére, arise when he re-
fused to do so and if it be held that the date
of the final order in cither of the two cases
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which defendant brotight be the date for
the commencement of limitation, then in
one case at least such order was passed with-
in three years of the institution of the suit,
There is no force in the argnment that, be-
couse as regards the other case this does
not apply, therefore, the case must fail on
the ground of limitation. Thke healves of
the two fields were the subject-matter of

a single contract and it must be
held that the date of Mr. Mittra's
order in Second Appeal No. 103-B of

1916, namely, 24th August 1917, governs
the case. Thete is no force in the argu-
ment that the suit is barred by limitation.

It is contended that the want of regis-
tration ot the document (Exhibit P.3)
bars the present suit. Here, again, I am
unable to agree with the appellant’s learn-
ed Pleader. Tkat document does not by
itsclf extinguish any right in property
over Rs. 1c0 in value. It is obvious that
some fuither document was contemplated,
for the present appellant could not, if so
disposed, have made over the land as a
gift to the plaintiff without a duly register-
ed document. I agree with the lower Appel-
late Court as to its finding on the ques-
tion of registiation.

It is next argued here that specific per-
formance of the contract should not have
been decreed because breach of it could be
adequately compensated for by a money
award. But this is not so, in my opinion.
The appellant agreed to give certain specific
lands to the plaintiff. If he had agreed
to sell certain named lands there is no doubt
that a suit would lie for the specific per-
formance of the contract, hecause the
breach of it could not be adequately com-
pensated for by money. And the samc
rule applies in the present case.

Nothing also has been argued here,
It is perfectly clear that the defendant,
having cbtained the advice and assistance
of the plaintiff in the running' of his pre-
vious suits, now wishes, afeter being success.
ful in those suits, to avoid the agreement
wich made such °assistance available,
Having obtained his land through the
Courts he wishes to keep it all and des
prive the plaintiff of the agreed reward
for the assistance rendered by him. The
case, in my opinion, bas been rightly
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decided: This appeal fails aud is dismissed and the document cannot be excluded

with costs.

s. D. Appeal disﬁz’ssad.

—— r—

LAHORE HIGH COURT.

SEconD Civiry, ApPEAL NO. 1714 OF I9IQ.

August 2, 1922. .
Present-—Sir Shadi Lal, Kr., Chief Justice,
and Mr. Justice Abdul Qadir.

MELA RAM AND ANOTHER—DEFENDANTS

—APPELLANTS
VErsus
Musammat PREM KAUR—PLAINTIFF—
RESPONDENT.

Stamp Act (II of 1899), s. 36—Document ad-
mitted by Trial Court on payment of penalty— Ap-
pellate Courl, whether can inlerfere.

Where a Trial Court holding that a certain docu-
ment is an agreement to pay and not a pro-note,
admits it in evidence on payment of the requisite
amount of stamp and the penalty prescribed by the
law, that admission, however erroneous, cannot,
under the provisions of section 30 of the Stamp
Act, be questioned in the Court of Appeal.

Second appeal from a decrce of the
District Judge, Lahore, dated the 23rd (26th)
July 1919, affirming that of the Senior Sub-
ordinate Judge, Lahore, dated the zith
August 1918.

Mr. Des Raj Sawlny, for the Appellants.

JUDGMENT.—'I'he learned District Judge,
concurring with the Subordinate Judge,
has held that the defendants’ father made
an entry in the plaintifi’s book on the 18th
January 1912, admitting his liability for
the payment of Rs. 1,000, and the only
point urged by the learned Counsel for the
defendants in this appeal is that the
entry in question constituted a promissory
note and was inadmissible in evidence for
want of stamp. Now, the Trial Court,
holding that the document was an agree-
ment to pay, admitted it on payment of
the requisite amount of stamp and the pen-
alty prescribed by the law. Under section
36 of the Indian Stamp Act that admission,
however erroneous, cannot be guestioned
in the Court of Appeal. The law contained
in'the gforesaid section is perfectly clear,

from consideration.

This is the only contention'raised before.
us, and we have no’ hesitation in holding
that it is wholly untenable.

We must, therefore, dismiss the appeal.

Z. K.

Appeal dismissed,

NAGPUR JUDICIAL COMMISSIONER’S
COURT.
SeconD Crvir APPEAT, NO. 552 OF 192I.
October 4, 1922.

Present:—Mr. Hallifax, A. J. C.
LAXMAN AND ANOTHER—NON-APPLICANTS
—APPELLANTS

versus .
BISRAM BIRJU—APPLICANTS—
e RESPONDENTS.
oney wrongly vecovered under authority of decy

— Proper remedy—Suit-— Limitation Acty (];Xc :}
1908), Sch, I, Art 120,

For the refund of money wrongly recovered
under the authority of a decree, the proper remedy
is a regular suit and the limitation for such suit

is six ycars under Art. 120 of Sched
‘Limitation Act. edule I to the

Appeal from a decree of the District
Judge, Bhandara, dated the 13th August
1921, in Civil Miscellaneous Appeal No. 58
of 19zI1. )

Mr. M. B. Kinkhede, R. B., {
pellants. or the Ap-

Mr. M. K. Padhye, for the Respondents.

_ JUDGMENT.—At the beginnlgng of this
litigation the appellants, who were non-
applicants in the present proceeding, were
rep;esented by their father, NarayanShridhar
Naik, and it will be convenient to speak of
them as the Naik. The respondents, whose
application under section 144 of the Civil
Procedure Code for restitution of half the
amount recovered from them under a decree
was rejected by the First Court and allowed
in the lower Appellate Court, are two brothers
of the Lodhi caste and will be so described.
The assumptions now made by the learned
DistrictJudge that the decree relating to title
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and possession in Suit No. 8 of 1913 made
the Naik entitled to half the profits for the
years 1908-09 and 19og-10, and that the
decree for mesne profits in Suit No. 73 of
1911 represented the full profits of the land
for those same years are as entirely without
warrant as the assumption made in the latter
suit that the decree in the suit under the
Specific Relief Act made him entitled to
the full profits for those two years. It is
quite impossible to hold, as the learned
District Judge has held, that the decree
relating to title and possession in Suit No. 8
of 1913 modified or varied in any way the
decree for mesne profits in suit No. 43 of 191I.

(2) Itis necessary, further, to point out
that, even if the learned Yudge's view were
correct, his order of the remand was not
justifiable in any way. He raised a question
of limitation himself at the end of his judg-
ment which, as he says himself, was not men-
tioned by either party even in argument,
and passed an order for the payment of a
sum of money to the applicants subject to
the decision by the lower Court of that ques-
tion, though there were ample materials on
the record for a decision by himself ; indeed,
no further materials were either required or
conceivably available. The answer to the
question stated is also perfectly obvious.
The application was not an application
for execution of a decree and, therefore, limi-
tation cannot be governed by Art. 182 of
the Limitation Act; it is, therefore, governed
by Art. 181, assuming, of course, that the
application lay at all. It is equally beyond
doubt that if the right to apply ever did
accrue, it did so on the date on which the
original decree was passed in Suit No. 8 of
1913, which was the 12th of March 1915.
. (3) The proper remedy of the Lodhi
brothers was a separate suit for a refund of
the money wrongly recoverd from them by
the Naik. The limitation of such a suit
would be governed by Art. 120 of the
Limitation Act and the period would run
from 12th March 1915. The present applica-
tion was made on 25th September 1920
and the whole of the period since then can be
counted out under section 14 of the Limita-
tion Act. They have, therefore, still very
nearly six months in hand. The attitude
of the Naik as appellants in this Court,
and throughout the case, is most discredit-
able, though unfortunately too common
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to excite much remark, It isthis:

““Through a mistake of a Civil Court due to the
lies we told it we have been enabled to extract
Rs. 526 from the Lodhi brothers dishonestly, and,
we do not intend to disgorge it until we are come
pelled to do so by their having gone through
every formality required by the law, and we
insist on taking full advantage of their ignorance
of those formalities of re-paying this money of
theirs which we have wrongfully taken ; before we
are absolutely compelled to do so we refuse even
to think,"’

(4) Fortunately, this cynically dishonest
position cannot be maintained in this case in
the face of section 14 of the Limitation Act.
If this appeal is allowed to succeed on the
technicalities of procedure that have been
urged, the respondents will have merely to file
a regular suit within five or six months, the
result of which would inevitably be a decree
for the amount of money that the appel-
lants have already been ordered to pay to-
gether with the costs of the suit. It would
seem that it was mainly to avoid a claim
being defeated on mere technical pleas of
the sort that have been taken here that
section 47 (2) of the Civil Procedure Code
was enacted. As to the facts, and the money
being really due, and as to limitation and
jurisdiction, there is no dispute. I, therefore,
treat the application as a regular shit and
order that, on the payment by the applicants
of the amount of the Court-fees leviable in
such a suit, a decrec shall issue directing the
payment to them by the non-applicants
of the sum of Rs. 526 with interest thereon
at 12 per cent. per annum from the 12th of
December 1914 to the date of payment,
and also the payment by the non-applicants
of half the total costs of these proceedings
in the First Court and of all the costs of the
appeals to the Court of the District Judge
and this Court. The Pleader’s fee in this
Court will be Rs. 535.

S. D. Claim decreed.

NAGPUR JUDICIAL COMMISSIONER’S
COURT.
Secoxn Crvir, ApprAL No.252-B or 1621,
August 14, 1922,

Present .—Mr. Kotwal, A. J. C,
ANANDRAO AND OTHERS—-
PrAINTIFrS—APPRLLANTS

) versus
DADA AND OTHERS—
DEFENDANTS—RESPONDENTS.
. Hindu Law~Pariition—~— Incomplete  pariition,
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allsgation  of —Buyden of jzroof——Presu_mption—-
Appeal, second— Kemand— Attestation— Knowledge
of contents, .

Once it is admitted that a partition has taken
lace, the presumption is that all the property
elonging to the joint family has been divided,

and the burden of proving that some of the prop-
erty was left undivided and continued to be joint,
lies upon the person alleging it.

Unless it is shown that material circumstances
were brought to the notice of an Appellate Court
which it has omitted to consider, a Court of
second appeal will not impute any negligence, and
remand the case for re-consideration.

Mere attestation of a deed does not lead to the
inference that the person attesting the deed knows
its contents.

Pandurang Krishnaji v. Markandeya Tukaram,
65 Ind. Cas, 954; 18 N. I.. R, 1; 26 C. W. N. 2o1;
3 U.P.L.R.(P.C)8520A. L. J. 305 42 M.
L. J. 436; 15 L.W. 486; 30 M. I. T. 249; 35 C.
L. J. 409; 24 Bom. L. R. 557; 49 C. 334; (1922) A.
I.R. (P.C) 20 (P. C.), followed. .

Appeal from a decree of the Addi-
tional District Judge, Amraoti. dated the
19th April 1921, in Civil Appeal No. 39 of
192I.

Mr. G. G. Hatwalre, for the Appellants.

Mr. Balwantrao Pendharkar, for th Re-

spondents.

JUDGMENT.—After the plaintiffs had
once admitted the partition before the date
of the decree, the hurden of proof lay upon
them to prove that the property at the
time of the partition was joint family
property and was left undivided at the
partition, thatis, continued to be kept joint
till the date of the suit, the presumption
being that all property that belonged to the
joint [amily was divided at the partition.
Whether the property in suit was joint
at the date of the partition and continued
to he joint thereafter depends upon the
questions, when was the property acquired
and when did the partition take place.
It is not disputed that the property was
acquired in 1871.  As to the date of the
partition the palintiffs alleged that it took
place 25 years beflore 1919, and the defend-
ants that it took place 50 years before
that year. DBoth parties adduced evidence
to prove their respective allegations.
The lower Courts have disbclieved the plaint-
iffs’ evidence and have found that the
partition took place 50 years before 1910,
‘The appellants’ complaint is, that a
number of circumstances from which in-
fcrences favourable to them could have
been drawn have not been considered,
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The circumstances are that some fields
which appear on the record to have been
with Gunpatrao, the defendants’ father,
in 1873 and 1874 and 1875, and others which
appear to have been acquired by him in
or about the year 1890 are not with the
plaintiffs. It is that the inference is
that the partition must have taken
place after 189o. It cannotbe said that
no other inference than that of an acquisi-
tion under a partition can be drawn from
these circumstances. It isnot unlikely that-
the plaintiffs may have acquired the fields
from Gunpatrao otherwise than under
a partition, s.c., by sale or exchange, and it
does not appear that these circumstances
were placed beforec the lower Appellate
Court and relied on by the plaintiffs. In
the grounds of appeal before the lower
Appellate Court they are not specially re-
ferred to nor is it complained in the memo-
randum of appeal to this Court that the
lower Appellate Court has failed to consi-
der them. Unless it is very clearly shown
to this Court that material circumstances
were brought to the notice of the lower
Appellate Court and that it has omitted
to consider them, this Court will not im-
pute any negligence to it and remand the
case for re-consideration by it. The lower
Appellate Court has relied upon the oral
evidence of the defendants supported by
the faisal patraka and no reason is shown
why that finding should not be accepted.

With regard to ground No. 3, ~ the
evidence of Sarjerao, as P. W. No. 0, that
the deed of partition of the year 1907 bet-
ween Satwaji and himself was read ocut
to Gunpatrao and that Gunpatrao other-
wise knew its contents has been dishe-
lieved and the mere fact of Gunpatrao’s
attestation does not lead to the inference
that he knew the contents of the deed.
Pandurang Krishnaji v. Markandeya Tuka-

ram (1). The appeal fails and is dismissed
with costs,
S. D. Appeal dismissed.

(1) 65 Ind. Cas. 954; 18 N. L. R. 1; 26 C. W.
N. 201; 3 U.P.L.R. (P, C) 85; 20 A. L. J. 305;
42 M. L. J. 436; 15 1. W. 486; 30 M. L. T. 249;
35C. L. J. 409; 24 Bom. L. R. 557; 49 C. 334
(1922) A. L. R. (P. C.) 20 (P. C.).
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LAHORE HIGH COURT.
Crvin, REvVISION PETITION NoO. 75 OF 1922.
June 28, 1922.
Present ~—Sir Shadi ILal, Kr., Chief Justice.
PIARA RAM—DEFENDANT—PETITIONER
versus
GANGA RAM-—PILAINTIFF—RESPONDENT.

Civil Pyocedure Code (Act V of 1908), 0. XX T,
v, 63— Altachment of debt—Objection dismissed
— Finality of order.

The procedure laid down in rules 58 to 63 of
0. XXI of the Civil Procedure Code applies to a
debt attached in execution of a decree, and an
order dismissing the objection of the alleged debtor
that no debt is due from him is binding upon him, if
he does not institute a suit for a declaration withina
year from the date of the order passed against him.

Tayabali v. Atma Ram, 25 Ind Cas 375; 38 B.
631; 16 Bom. L. R. 520, relicd upon.

Unless such a suit is brought by the alleged
debtor he cannot assert, in answer to a suit
brought by the auction-purchaser of the debt for
the recovery of the debt, that no debt was due
from him. .

Petition, under section 25 of Act IX of
1887, for revision of the decree of the Munsif,
First Class, exercising the powers of a Judge,
Small Cause Court, Jhang, dated the 17th
August 1921,

Mr. Beni Parshad Khosla, for the Peti-
tioner,

Mr. Mukand Lal Puri, for the Respond-

ent.

JUDGMENT.—The facts of this case are
briefly as follows:—In execution of a decree
obtained by one Masta Ram against Shada,
the decree-holder attached a debt alleged
to be due by the defendant, Piara Ram, to
the judgment-debtor Shada. It appears that
Piara Ram raised an objection that no debt
was due by him to Shada, but the Executing
Court did not accede to the objection and
passed an order advertising the sale. In
November 1920 the plaintiff, Ganga Ram,
purchased the debt at the auction-sale, and
has now brought this suit for the recovery
of the money against Piara Ram.

The Trial Judge holds, that, as the defend-
ant, Piara Ram, did not bring a suit within
one year in accordance with the provisions
of 0. XXI, r. 63, Civil Procedure Code,
he is precluded from urging that no money
was due from him to Shada., The learned
Counsel for the defendant contends that the
statutory period of one year had not expired
when his client denied in the written state-
ment his liability to Shada, and that it is
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BHOJRAJ v, SHANKERNATH.

not necessary that he should have filed a
suit in order to establish his contention.
But, as pointed out in Mulla’s Civil Procedure
Code, #th Edition, page ‘615, unless a suit
is brought, as provided by rule 63, the party
against whom the order is made cannot
assert, either as plaintiff or as defendant in
any other suit or as a party to any other
proceedings, the right denied to him by the
order. Further, it has been held in Tayab-
ali v. Atma Ram (1), that the procedure
laid down in rules 58 to 63 applies to a debt
attached in execution of a decree, and that
an order made against the alleged debtor
is binding upon him if he does not institute
a suit for a declaration that no debt was due
from him, within a year from the date of the
order passed against him.

For the aloresaid reasons, I am of opinion
that no ground for my interference has been
established. The application for revision
is, therefore, dismissed with costs.

Z. K. Application dismissed.

(1) 25 Ind. Cas. 375; 35 B. 631; 16 Bom. L.
R. 5z0.

NAGPUR JUDICIAL COMMISSINER'S
COURT.
Crvir, REvision No. 114 Or 1922,
Septemnbr 8, 1922.
Present —Mr. Batien, J. C.
Seth  BHOJRAJ— PLAINTIS T —
APPLICANT
versis
Panda SHANKERNATH--DRFENDANT—
NON-ArI'LICANT,

Account—Mistake, vight of party io prove—
C. P. General Clauses Act ( I of 1914)— Interest,
calculation of—Gregorian calendar.

A person is always entitled to prove that there
was a mistake in the accounts and that he signed
them as correct by mistake.(p. 46, col. 1).

Interest on an account need not be calculated
according to the Gregorian calendar, as the
General Clauses Act does not apply to cases of
this kind. (p. 46, col. 1.) '

Revision against the decree of the Small
Cause Cour*, Saugor, in Small Cauvse Suit
No. 1928 of 1921,dated the 17th March 1922,

FACTS.—The plaintiff-applicant had bor-
rowed three amounts from the defendant

non-applicant  on  sarkhals. He made
certain re-payments on 19th Novemb:r
1921. Rupees 1,090-2-0 were debited
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to plaintiff’s account by the defend-
ant in his sarkhat on acount of
interest at hatmiti system and the total
was struck on the debit side the very day.
The palintiff signed the account addmg
the words “ chook bhool lena dena’ errors
and omissions excepted, and paid up the
balance found due as per accounts.
On calculation, he found that there
was an error and overpayment of
Rs. 123-14-6. He demanded back the
money from the defendant which he
refused to pay. He filed the suit for
recovery of the amount., The Court found
that the amount as debited on account of

interest to plaintiff’s account was wrongly .

calculated but held that the plaintiff
was precluded from claiming it back as
he had signed the accounts. The lower
Court further went out of its way in hold-
ing that the plaintiff was liable to pay batia
Rs. 23 and interest on Rs. %00 which
the defendant alleged was kept idle in
plaintiff’s account. The plaintiff denied
his liability for batta and interest. These
items arose separately out of transactions
having no connection with the sarkal
account, The defendant, if he wanted
to claim set off, should have paid Court-
fees ou the amount which he did not do
and yet the lower Court allowed these
items and dismissed the claim.

Mr. V. D. Kale, for the Applicant.

Mr. - B. R. Pendharker, for the
Applicant.

ORDER —A person is always entitled to
prove, if he can, that there was a mistake
in the accounts and that he signed them as
correct by mistake. In this case the learn-
ed Pleader for respondent (non-applicant)
admits that there was a mistake to the
extent of Rs. 49 and the applicant-plaintiff
is entitled to a decree for that amount.
If the interest was calculated according to
Gregorion calendar, plaintiffs would be en-
titled to Rs. 123-14-6, but there is nothing
to show that the parties usually went bv
the Gregorian calendar and the probabl-
lities are the other way. The provisions
of the General Clauses Act do not apply to
cases of this kind. The learned Pleader for
the non-applicant does mnot support the
counter-claim for Rs. 47 alleged by the
lower Court since this claim did not arise out
of the same transaction and no Court-fee

Non-
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was paid by the defendant. A decree will
be given in favour of the plaintiff for

Rs.49. The parties will pay their own costs
in both Courts.
S. D, Decree modified.

LAHORE HIGH COURT.

MiscELLANEOUS SECOND CIvii, APPEAL.

No. 2756 oF 1921.
June 2, 1922,
Present:—Mr. Justice Harrison.
MAULA DAD—JUDGMENT-DEBTOR
—APPELLANT
Versus
WADHAWA SINCH AND OTHERS—
DECREE-HOLDERS—RESPONDENTS.

Principal and surety—Surety for amount of
@ecres— Principal, death of—Decree against cstute—
Surety, liability of,

Where a surety renders himself liable for any
decree which might be passed against his principal,
the mere fact that the latter dies before any decree
is passed, does not absolve the surety from per-
forming his contract. (p. 47, col. 1,)

Chandwlal Dalsukhrvam v. [eshanghbai Chhotala’
39 Ind. Cas. 88; 41 B. 402; 19 Bom. L. R. 112,
relied upon.

Miscellaneous second appeal from the
order of the District Judge, Jhelum, dated
the 22nd August 1921, affirming that of
the Senior Subordinate Judge, Gujrat,
dated the 11th October 1920,

Mr. S. 4. Raag, for the Appellant.

Lala Amar Nath Chonaz, for the Respond-
ents.

JUDGMENT.—One  Ghasita Singh
brought a suit against one Xalu Khan
and during the pandency of the suit applied
for attachment before judgment of a cheque
for Rs. 1,400 which the Canal Departiaent
was about to issue in favour of the defend-
ant. The defendant objected and the
Court decided that if he could furnish
security to the value of the cheque the
order of attachment would not be issued.
Maula, the present defendant, gave securi-
ty and made himself liable for the amount
of the decree which might be passed against
the defendant. Kalu Khan then died and
a decree was passed against his estate,



Vol. 71)
RUSTAM KHAN ¥, RAHMAN,

Tn ‘execution of that decree the decree-

holder applied to execute against the surety
after having failed to realise anything from
the estate. He, Maula, presented an objec-
tion which was decided against him
both by the Subordinate Tudge and the
District Judge. He now presents this
second appeal urging that the death of his
principal has released him from all lia-
bility and the deciee being against the
estate and not against the man who has
died, he cannot be held liable in any way.

Both questions are clearly and definite-
ly decided in Chandulal Dalsukhram v.
Jeshangbhai  Chhotalal (1) which is a
precisely similar case. The surety rendered
himself liable for any decree which might
be passed against his principal and in con-
sideration for his doing so the plaintiff
dropped his proceedings against the very
tangible sum of Rs. 1,400. The mere
fact that the principal has since died does
not absolve the surety from performing
His contract, and, following Chandu-
lal Dalsukhram v. Jeshangbhai Chhotalal
(), I find that there is no force whatever
in the objection, and I dismiss the appeal
with costs.

Z.K. Appeal dismissed.

(1) 39 Ind. Cas. 88; 41 B. 402; 19 Bom.IL. R.
112,

) LAHORE HIGH COURT.
Siconp Crvir, ApPEAL No. 378 OF 1922.
July 25, 1922,

Present -—Mr. Justice Martineau.
RUSTAM KHAN—PLAINTIFF—APPELLANT
versus

RAHMAN AND OTHERS—DEFENDANTS-—
RESPONDENTS.
Co-sharers—Shamilat— Exciusive
Injunction—Suit by one co-sharer.
Where a co-sharer builds without the permis-
sion of the other co-sharers over a portion of the
village shamilar which i not likely to be partitioned
and converts it to his own exclusive use, any
other co-sharer may sue to restrain such user,
and it is not necessary for him to prove special
damage, (p. 48, col. 1.
Manji v. Ghulam Muhammad, 57 Ind. Cas.
207: 1. L, 249 and Manji v. Ghulam Muhammad,
61 Ind Cas, 415; 2 14 73; 3 L. L. J. 75, referred to.

possession —
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Second appeal from a decree of the
District Judge, Hoshiarpur, dated the 16th
November 1921, reversing that of the
Munsif, Second Class, Hoshiarpur, dated
the 2oth June 1g21. ’

Mr. P. N. Rozdon, for the Appellant.

Mr. Devi Dayal, for Respondent No. I.

JUDGMENT.——In this case one of the
proprietors of the village of Sakrala, in the
Hoshiarpur District, sues for the ejectment
of Rahman, defendant No. 1, who is also
a proprietor, from two kothas built by him
on the common land and for their removal.
The First Court found that a part of the
kothas had been huilt on Khasra No. 1173,
which was the village pond, and granted
an injunction for the removal of that part.
The District Judge on appeal has dismis-
sed the suit on the ground that the plaint-
iff has not proved that he has suffered any
special damage, and he holds that the plaint-
iff’s remedy is to apply for partition of the
shamilat. TPlaintiff has preferred a second
appeal to this Court.

It has no doubt been laid down in certain
cases that a proprietor is not entitled to an
injunction for the removal of the building
erected by another proprietor without the
permission of the co-sharers on commion
land unless he proves special damage, the
theory being that he has a remedy open' to
him by applying for partition. This prin-
ciple, however, seems to be inconsistent
with another well-established principle, laid
down in paragraph 235 of Rattigan’s Digest
of Customary Law, that a proprietor may
be restrained by his co-sharers from appro-
priating a vacant site to his own exclusive
use, and in Manji v. Ghulam Muhammad
(1), where two of the proprietors of a village
had taken exclusive possession-of a plot of
abadi land, it was held by Abdul Raodf, J.,
that other proprietors were entitled to joint
posscssion, and that the plaintiffs were not
obliged to show material and substantial
injury. That judement was upheld in
Mangi v. Ghulam Muhammad (2), and the
argument that an action by the co-sharers
for joint possession could not be sustained
because they had a remedy by partition
did not find favour with the learned Judges
in that case. :

(1} 57 Ind. Cas. 207: 1 T, 240:
(2, 611nd Cas. 415:2L.73i3L.L.]. 75
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But, whatever may be the correct prin-
ciple to apply in ordinary cases, where a
proprietor has appropriated a portion of the
common land to his exclusive use, I think
it is clear that in this particular case the
rule that the plaintif must prove special
damage cannot be applied, because the land
on which defendant No. 1 has built is part
of the village pond, a partition of which is
not at all likely to be allowed by theRevenue
Authorities ; so that, a remedy by partition,
which may in some cases be available, is in
the present case practically shut out.

It is urged for the respondent that, although
there are many proprietors, only one has
brought the suit, but this is not a reason
for refusing an injunction. The plaintiff
is entitled as much as any other proprietor
to prevent an encroachment on the common
land.

It is also contended that the plaintiff
has shown great delay in bringing his suit.
It is true that he has not brought the suit
till some years after the kothas were built,
but the reason of this is that he first tried
to get a Revenue Officer to take action in
the matter. He had made an application
under section 150 of the Land Revenue
Act on the 27th of November 1910, shortly
after the kothas were built,to have the defen-
dant ejected. He waited mainly for more
than 3} years for the Revenue Officer to
take action on that application, and then
at last had to bring the present suit.

In the circumstances, I think he is entitled
to an injunction and I accordingly accept
the appeal, reverse the decree of the lower
Appellate Court, and restore that of the
Court of first instance. The defendant
Rahman will pay the appellant’s costs

throughout.
Z. K Appeal accepted.
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NAGPUR JUDICIAL COMMISSIONER'S
COURT.
SeconD Crvir, APPEAL No. 528 OF 1921.
August 5, 1922,
Present:—Mr. Hallifax, A. J. C.
BALARAM AND ANOTHER—
DEFENDANTS—APPELLANTS
versus
ATMARAM—PILAINTIFF—
RESPONDENT.

C. P. Tenancy Act [I of 1920), ss. 100, 105
—Suit by wviiage service iemant for possession—
Ejectment by landlord— Jurisd:ction of Civil Court,
whether barred,

A civil suit for possession of his holding by a
V}llage service ‘tenant asserting that he las been
ejected by the landlord is barted by seciions 100
and 105 of the C. P. Tenancy Act of 19z0.

_Appeal from a decree of the Addi-
tional District Judge, Bilaspur, dated the
25th July 1921, in Civil Appeal No. 121
of rgar.

Mr. J. C. Ghosh, for the Appellant.

Mr. S. C. Dutta Chaudhary, for the Re-
spondent,

JUDGMENT.--In this suit, which was filed
on 23rd December 1920, the respondent
claimed to be avillage service tenant and
prayed to be restored to possession of his
holding, asserting that he had been ejected
by the landlord on 5th June 1920. There is
little to be found in the judgment of either of
the Courts below which is not wrong, but I
do not propose to discuss mistakes that
have been made. It suffices>to say that
the suit is entirely barred by sections 100
and 105 of the Tenancy Act of 1920 and
must be distnissed. The appeal in that
sense succeeds and the decree of the lower
Appellate Court must be set aside. But
there are only two pieces of relevant
evidence on the record, the settlement
parcha of 1911 and the jamabandi of 191g-
20, and on that the plaintiff would very
clearly have been entitled to a decree for
possession if the case had becn triable by a
Civil Court, I, therefore, order that each
party shall pay its own costs throughout,

G. R. D. Order accordingly.
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CALOUTTA HIGH COURT,

CriMINAL REVIsION No. 375 OF I922.
June 21, 1922.

Present:— Mr. Justice Walmsley and

Mr. Justice Suhrawardy.

PARMANANDA AGARWALA—
PETITIONER
versus

EMPEROR—OPPOSITE PARTY,

Cyiminal Law Amendment Act (X IV of 1908),
5. 17 (2), offence under—Prima facie casc.

A Police Report which merely states that action
ghould be taken against a person on the ground
that he had been assisting volunteers by giving
them shelter in his house, is insufficient upon
which to institute proceedings against that person
under section 17 ;2) of the Criminal Law Amend-
ment Act, as it fails to make out a prima facie
case in respect of the offence described in that
section.

Criminal revision against the proceedings
pending in the Court of the Extra Assistant
Commissioner, Tezpur.

Babus Dasaratht Sanyal, Manmatha Nath
Mukherjee and Debendra Narain Bhattachar-
jee, for the Petitioner.

Mr. Orr, for the Crown,

JUDGMENT.

Walmsley, J.—This Rule was obtained
by the petitioner calling upon the Deputy
Commissioner to show cause why the
proceedings instituted against him under
section 17, clause (2) of the Criminal Law
Amendment Act (XIV of 1908) should
not be quashed or, in the alternative, why
the case should not be transferred to some
other District for trial. The case originat-
ed on a Police Report, dated the 1oth April,
1922, which is in these words: “I beg to
report that Srijut Parmanand Agarwala
has been assisting the volunteers by giving
them shelter in a house belonging to him in
the Tezpur town. I, therefore, request
the action under the Criminal Iaw Amend-
ment Act may be taken against him.”
Upon this, the Deputy Commissioner order-
ed : “Issue warrant with bail under section
17 (2) of the Act.” That section is in these
words: ‘“Whoever manages, or assists in
the management of, an unlawful associ-
ation, or promotes or assists in promoting a
meeting of any such association, or of any
members thereof assuch members, shall be
punished, etc.”” It appears to me that
this report fails to make out a prima facle

4
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case in respect of the offence described in
this section. Mr, Orr, who appears for the
Crown, concedes that the report is defec»
tive and he has drawn our attention to
a later report, dated the 16th May, 1922,
which is very much fuller, That, however,
is not on the record and it is quite clear
that the report of the 16th May is not the
report on which the warrant was issued,
I think that, for these reasons, we muyst
order that the present proceedings
should be quashed. It is unnecessary for
us to go into the further question raised as
to the cognizance taken by the Deputy
Commissioner. The result is that the pro-
ceedings based on the report of the roth of
April 1922 are quashed and the petitioner
will be discharged from bail so far as those
proceedings are concerned.
Suhrawardy, J.—I agree.

w. . A, Proceedings quashed,

MADRAS HIGH COURT.
Crvir, MISCELLANEOUS PETITION
No. 1030 OF 1922,

October 26, 1922.
Present—Mr, Justice Oldfield
and Mr. Justice Devadoss.
GHULAM MOHIDEEN QURAISHI
SAHIB—RESPONDENT—PETITIONER
versus
- AHAMADULLA BEGAM SAHIBA—
PETITIONER NO. 2—RESPONDENT,
Criminal Procedurs Code (Act V of 1898);, &
195—Sanction to  prossowte—Dealh of o}ﬂi—
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cant—Legal representative, whether can  continue
proceedings.

In the case of an application for sanction to
rosecute for an offence under section 193 of the
gennl Code, if the applicant dies, sanction cannot,
on that application, be granted to his

legal
representative.

Petition praying that in the circumstan-
ces stated therein and in the affidacit filed
therewith the High Court will be pleased to
issue an order revoking the sanction accord-
ed by the District Court, South Arcot,
in Original Petition No. 68 of 1921,
on the 31st of October 19:1, to the re-
spondent herein to piosecute the petitioner
herein for an offence punishable under
section 193 of the Indian Penal Code.

Mr. L. S. Veeraraghava Aiyar, for the
Petitioner.

Mr. S. Ranganatha Aiyar, for the Re-
spondent.

ORDER.—The petitioner asks us to re-
voke the sanction granted by the District
Court, - South Arcot, for his prosecution
for an offence punishable under section 193
of the Indian Penal Code. Sanction was
originally refused by the District Munsif
and was afterwards granted by the Dis-
trict Court. During the pendency of the
proceedings in the District Court, the
original  applicant for the sanction
died and the application was continued
by his widow as his legal representative ;
and she is here to support the District
Court’s order.

The only question, which it is necessary
for us to decide, is wether a legal repre-
sentative is in such circumstances en-
titled to continue an application origin-
ally made by bher predecessor-in-
interest. The general rule is that any
"person whatever can institute a complaint
of an offence other than certain offences
clearly specified in the Code, such as de-
famation. An offence under section 193,
Indian Penal Code, is not one of those ex-
cepted offences. There would, therefore,
be no objection to an application for sanc-
tion by the legal representative of a person
directly affected instead of that person
bhimself ; and that was the basis of the
order of the District Judge. That, how-
ever, takes no account of another principle
of equally general application, that cii-
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minal proceedings instituted by a private
complainant abate on such person’s death.
It is not necessary to give authority in sup-
port of that principle. We may, however,
point out that, when an exception is in-
tended, as in the case of proceedings, under
section 145, Criminal Procedure Code, such
exception is specified clearly. We have
not been shown that an application for
sanction differs from other criminal pro-
ceedings. It is suggested that an appli-
cation for sanction is merely preliminary
to the making of a substantive complaint
and that is true; but, at the same time,
we must regard it as part of criminal pro-
ceedings, since there is no justification
for holding that it is not an essential stage
in one.

In these circumstances, we cannot
agree with the lower Court that it was
entitled to grant the sanction to the legal

Tepresentative on a petition  presented
by that representative’s  predecessor,
We must, therefore, revoke the sanc-

tion granted. We add only that it is no
doubt open to the legal representative
herself to apply for sanction if so advised;
and we express no opinion as to the pros-
pects of such application.

V.N. V.

Ww. C. A.

Sanction reyoked.
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CALOUTTA HIGH COURT.
CriMINAL REevisioN No. 320 OF 1922.
June 9, 1922,

Present .—Sir Lancelot Sanderson, KT.,
Chief Justice, and Mr. Justice Panton.
GULZARI LAL—PETITIONER

Versus
EMPEROR—COMPLAINANT.
Criminal Procedure Code (Act V of 1898), s. 342
—Omission to cxamine accused, effect of.
A Magastrate is bound, under section 342 of the
Code of Criminal P’rocedure, to question an accused

after all the witnesses for the prosecution have been
examined.

Therefore, if a witness is cxamined after question-
ing the accused and the accused is not questioned
again after the cxamination of that witness, his
conviction is illegal.

Criminal Revision.

Mr. Monnier (with him Mr. Debendra Nath
Kumar), for the Petitioner—The peti-
tioner bhefore your Iordships was charg-
ed with an offence under section
54 (A) of the Police Act, as he was found
to have in his possession three bottles of
French wine. I beg to submit that the lower
Court did not comply with the provisions
of the law as they are laid down in section
342 of the Ccde of Criminal Procedure. Non-
compliance with the requirements of section
342 has vitiated the judgment which must
be set aside. The accused had no opportu-
nity to test the evidence of the Melter.
The accused ought to have been asked after
prosecution evidence had closed. I submit
that there has been serious irregularity
which has prejudiced the accused. The
accused is a young lad of 18 or 19 and should
be let off as he has served out a
substantial part of his sentence in Jail.

No one appeared for the Crown.

JUDGMENT.

Sanderson, C.J.—This was a Rule granted
by two of my learned brothers calling upon
the Chief Presidency Magistrate to show
cause why the conviction of, and the
sentence passed upon, the petitioner should
not be set aside on the third ground men-
tioned in the petition. The third ground is,
‘““that the Magistrate did not apparently
examine the accused under section 342,
Criminal Procedure Code, and the omission
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to do so is an illegality vitiating the convic-
tion.”

The accused was charged under section
54A of the Police Act, and the property
which he had in his possession, in respect of
which this charge was made, was three
bottles of French wine, which, the learned
Magistrate in his explanation says, was
valuable,

The story of the prosecution apparently
seems to be that the accused was arrested
on information given by Mrs. Singh, whose
servant he was. And after Mr, Singh and
the Inspector of Police had been examined,
the Magistrate, as appears from his explana-
tion, asked the accused ‘‘how he came by
the bottles of wine,” and the accused said
that a Mehler gave them to him to sell, It
appears, however, that after this question
had been put by the Magistrate to the
accused, a further witness was called and
that was the Mchter whose name was Kal-
katti and he said that he never gave these
bottles to the accused. That being the state
of the proceedings, the learned Counsel for
the accused lays stress upon the latter part
of section 342 of the Code of Criminal Pro-
cedure which provides, ‘““the Court shall, for
the purpose aforesaid, question him generally
on the case after the witnesses for the prose-
cution have been examined.” Technically
speaking, the learned Counsel is right in the
point he has taken that the Magistrate should
have questioned the accused after all the
witnesses for the prosecution had been ex-.
amined. This he did not do. Therefore,
on this ground, in my judgment, the Rule
must be made absolute. I am unable to say
whether the accused would have been able
to throw any more light upon this question
if the learned Magistrate had strictly followed
the provisions of section 342. But it seems
to me we have no option in this case except
to say that the Rule should be made absa-
lute. Having regard to the fact that the
learned Counsel has stated that the accused
has already served a substantial part of
his sentence and thdt he is a young man, we
do not direct that he should be placed upon
his trial again.

We accordingly make this Rule absolute,
set aside the conviction and the remaining
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portion of the sentence and direct that the
bail bond be discharged.

Panton, J.--I agree.

B, N. &S.D. Rule made absolule.

LAHORE HIGH COURT.
CriMINAL CASE No. 1052 OF 192I.
March 7, 1922.
Present:—Mr. Justice Harrison.
DYAL SINGH AND OTHERS—CONVICTS—
APPELLANTS
versus
EMPEROR—RESPONDENT.

Penal Code (Act XL V of 1860), ss. 325, 304—
Blow aimed at woman causing death of child—Of-
ence.

% Accused attempted to enter a house in order to
beat the owner of the house. The latter’s wife, who
was carrying her infant in her arms, tried to bar ac-
cused’s passage by shutting the door. The accused
forced open the door and aimed a /athi blow at
the woman which struck the child and killed it.
It was found that it was too dark for the accused
to have perceived that the woman was carrying
a child :

Held, (1) that the accused could only be convicted
of the offence of striking the woman; (p. 53, col. 1.)

&z) that inasmuch as the accused used a laths
and struck the blow with some force he must be
Reld to have intended to cause grievous hurt,
(p. 53, col. 1.) .

Appeal from an order of the Magistrate,
First Class, exercising enhanced powers
under ‘'section 30, Criminal Procedure Code,

.Lahore, dated the 5th December 1921,

Lala Ram Chand Manchanda, for the

Appellants.

Mr. M. Saleem, for the Government
Advocate, for the Respondent.

JUDGMENT.—The facts of this case
have heen found to be that one Wadhawa
Singh had gone to Lahore from his village
and in his absence his mother who lives
near by and his wife, Musammat Budhan,
had a heated altercation about an amulet
which had been lost. He returned in the
middle of the dispute and ordered his. mother
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out of the house. She went home, and,
shortly afterwards, at about 7.30 P.M., Natha
Singh, who is Wadhawa Singh’s father, and
Dyal Singh, Jiwan Singh and Ishar Singh,
his uncles, all returned armed with lathis.
Musammat Budhan who had her small son,
aged 1, in her arms, tried to close the deorhi
door but the three men forced it open and
Dyal Singh aimed a ‘blow at her which
struck the little child and killed it. Jiwan
Singh and Ishar Singh then struck her.
They forced their way into the house and
all of them beat Wadhawa Singh, Natha
Singh slapped Musammat Soman, Wadhawa
Singh’s daughter, a girl aged 10. Ishar
Singh has absconded. Dyal Singh has been
convicted under section 304 (¢7) and Natha
Singh and Jiwan Singh have both been
convicted under section 452 and sentenced
to 6 months’ rigorous imprisonment each.
All three appeal.

The evidence for the prosecution falls
under two heads, that of the family consist-
ing of Wadhawa Singh, Musammat Budhan
and Musammat Soman, and that of the
three independent witnesses, Sundar Singh,
Lambardar, Hazara Singh and Kahna, a
servant of Wadhawa Singh. These men
say that Musammat Budhan fell down on
being pushed by Wadhawa Singh and that
the child was killed in this way.

Dyal Singh and Jiwan Singh have pro-
duced evidence as to their having been in
Kasur and Lahore respectively at the time
the affray took place and Natha Singh tells
the same story as the unrelated witnesses.
So far as Natha Singh and Jiwan Singh
are concerned, I find that it is not established
that they struck Musammat Budhan.

The post mortem of the child showed
that it had distinct marks of two blows on
the head but all that Musammat Budhan
is able to say about the injuries to her
child is that one blow struck it and that
Dyal Singh was the person who inflicted
it. She herself had only one mark of in-
jury and this on her buttocks. I, therefore,
find that, so far as these two men are con-
cerned, they are only guilty of striking
Wadhawa Singh and this not very seriously,
and under the provocation caused by his
conduct to his mother. They have been
in confinement for nearly two months includ-
mg the under-trial periad and this is, I
think, sufficient under the circumstances
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I, therefore, reduce their sentences to the
amount of imprisonment already under-
gone but dismiss their appeals as I am
satisfied that they did go into the house of
Wadhawa Singh with every intention of
beating him.

So far as Dyal Singh is concerned, I find
that his alibi evidence, as explained by the
Magistrate, is worthless and that he certainly
did strike the child and kill it. I am not,
however, of opinion that he even knew that
Musammat Budhan was carrying the child.
The affray took place at half past seven in
the evening on the I5th of October on the
threshold of the deorhi which is a roofed
building. The sun had set at 6 o’clock,
and it was, therefore, dark. The wecinan
was trying to shut the door to keep out
the threc men who had come to attack her
hushand, and Dyal Singh stiuck at her
as he forced the door open. A woman or
anybody else closing a door against a person
trying to get in would naturally put down
anything he or she was currying in order to
have both hands iree. It is not stated that
the woman had been outside where Dyal
Singh might have seen what she was carry-
ing but that she came from the inside of the
hous: and, as there was no lamp burning
and it was dark, it appears 1o me to be only
natural to suppose tha Dyal Singh cannot
have -cen the child. His conduct in strik-
ing the woman is no doubt reprehen:ible
but the offence appears to be equivalent
to striking the woman and nothing more.
The question, therefore, remains whether the
offence is that of causing simple hurt or that
of cauzing grievous hurt, and, inasmuch
as he used a lathi and struck at the woman
with some force, I think, he must be held
to have intended to cause grievous hurt.
I, therfore, accept his appeal in so far as to
alter the conviction to one under section
325, Indian Penal Code, aml I reduce tte
sentence to one year's rigorous imprisons
ment.

Wadhawa Singh applies for enhancement
of all the sentences passed. TFor the reasons
given above, I dismiss this application,

zZ. K.
Application dismissed.
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CALCUTTA HIGH COURT.
CrimiNAIL REevisioN No. 471 oF 1922.
July 26, 1922.(1,
Present.—Mr, Justice Ghese and
Mr. Justice Cuming.
BEPIN BEHARI GHOSE—COMPLAINANT
—PETITIONER
2FSUS
HARI PADA GHOSE—AcCUSED—
OPPOSITE PARTY.

Criminal Procedure Code (Act V of 1898), &
494—Withdrawal allowed—Sufficient reasons ve-
corded— Revision.

An order allowing a case to be withdrawn under
scction 494, Criminal Procedure Code, is open to
revision but the High Court will not interfere if
sufficient rcasons are recorded by the Court allow-
ing the withdrawal. (p. 54, col. 1.)

In the matter of the withdrawal of a case sec-
tion 494, Criminal Procedure Code, controls the
other scctions of the Code relating to the trial of
ca)scs committed to the Sessions Court. (p. 54, col.
2.

Criminal Revision.

Babu Manmatha Nath Mukherjee, for the
Petitioner.—The facts of the case are these.
The opposite party was charged under
sections 109, 477, Indian Penal Code. The
Trial Court committed him to the Court of
Session. There the Public Prosecutor pray
ed for withdrawal of the case. The Sessions
Judge allowed the case to be withdrawn
under section 494, Criminal Procedure
Code. The question is whether he is
entitled to do that. The complainant
is  the petitioner. My submission is
that the Judge had no jurisdiction to
make the order. He should have directed
a further trial. Section 494, Criminal Pro-
cedure Code, has got to be read along with
the other sections of the Code relating to
Sessions trials.

Babu Dasarathi Sanyal (with him Babu
Sita Ram Banerjee), for the Opposite Party.
—1 submit the learned Judge was quite
competent to make the order. He had
every jurisdiction to order withdrawal
under section 494, Criminal Procedure Code,
He has stated his reasons for passing the
order. I do not dispute your power
of revising that order but the circum
stances of 1he case as disclosed by the Judge
are quite sufficient to conclude the matter,

Babu Manmatha Nath Mukherjee replied
in brief. :

JUDGMENT.—In this case the opposite
party was charged with having committed
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offences under sections 109, 477 and other
sections of the Indian Penal Code. There
was an order of commitment committing
the opposite party to take his trial in the
Sessions Court. The Public Prosecutor at
the outset of the trial informed the learned
Sessions Judge that he had been instructed
after consultation with the District Magis-
trate to withdraw the case against the oppo-
gite party. The learned Sessions Judge there-
upon recorded an order to the eflect that on
‘perusing the record he found little or no-
thing in the way of proof against the accused
and under these circumstances he allowed
the withdrawal of the case against the oppo-
site party under the provision of section
494, Criminal Procedure Code.

On behalf of one Bepin Behari Ghose
Mr. Mukherjee has applied to this Court to
set aside the order passed by the learned
Sessions Judge (which order amounted to
an order of acquittal) and has asked that
this Court should after setting aside the
order passed under section 494 direct a
further trial of the opposite party. In
support of Mr. Mukherjee’s contention he
has referred to two cases decided in this
Court where orders under section 494, Crimi-
nal Procedure Code, were revised by this
Court. That an order under section 494
passed by a Sessions Judge can be revised
by this Court has, no doubt, been decided in
the two cases, but the question is
whether in the circumstances of this
case, and having regard to the way
in which the Sessions Judge put the
matter in his order of the 2nd May, 1922,
this Court should interfere. It is mnot
the case that the learned Sessions Judge
has given his consent under section 494
without recording his reasons. No doubt tge
reasons which he has given have been put
very briefly by him, but nonthecless he has
given reasons which reasons to our minds
seem to be sufficient. In this view of the
matter we think no valid reasons have been
shown for interfering with the order of the
Sessions Judge. It has also been argued
by Mr. Mukherjee that the learned Sessions
Judge had no jurisdiction to make the order
which he did and Mr. Mukherjee argues that
section 404 is controlled by the other sections
in the Criminal Procedure Code relating to
the trial of cases committed to the Sessions
Court. Having regard, however, to the langu-
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age of section 494 there are good reasons
for thinking that section 494 really controls
so far as this matter is concerned, namely,
the withdrawal by the Public Prosecutor
with the consent of the Court of the case
against the accused, the other sections of
the Criminal Procedure Code. We think
it cannot with reason be said that the
learned Sessions Judge had no jurisdiction
to make the order which he did under the
provisions of section 494, Criminal Pro-
cedure Code.

The Rule is accordingly discharged.

S. D, Rule dischargel.

ALLAHABAD HIGH COURT.
CriMiNAL APPEAL No. 787 OF 1922,
November 1, 1922,
Present:—Mr. Justice Stuart and
Mr. Justice Ryves.
DEO DATT—APPELIANT
Tersus
EMPERQOR—RESPONDENT.

Criminal Pyoceduve Code (Act V of 1898), s,
533—Statement of accused vecorded in English,
admissibiiity of— Informality, whether curable,

Where a Magistrate records the statement of
an accused in English in a narrative form, after
the Police is removed trom the Court-room, and he
is satisfied that the accused is not tutored by any-
body and the statement is translated to the ac-
cused who admits it to be correct and iixes his
thumb-mark thereto, the statement is admissible in
evidence and any formal defects that might have
been made in the recording of it are cured by sec-
tion 533 of the Criminal Proceduie Code. (p. 55,
col. 2)

Queen-Empress v. Raghu, 23 B. 221; 12 Ind.
Dec. (N. 8.) 146, Queen-Empress v. Bachanna, A.
W. N. (1891) 55, Queen-Empress v. Anta, A. W.
N. (1892) 6o, referred to. ‘

Jai Narayan Rai v. Queen-Empress, 17
C. 86z ; 8 Ind. Dec. (N. 8.) 1119, dissented from,

Criminal appeal from an order of the
Additional Sessions Judge, Allahabad, at
Mirzapur.

Mz, Mokan Lal Sandat, for the Appellant,

Mr, Lalit Mohan Baner)i, Governthent

Advocate, for the Crown.

JUDGMENT.—Deo Datt Koeri, aged 46,
has been convicted of the murder of a
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Kaharin woman, named Musammai Gauri,
and sentenced to death. He has appealed.
The record is also before us for confirma-
ltliion of the death sentence passed on

m‘

It appears that Musammat Gauri lived
in Chunar, first of all, with Sheobaran,
after his death with Chhedi and after
Chhedi’s death, she continued to live in
the shop which had been occupied by
Chhedi, with the accused Deo Datt, and
they together carried on a dairy business.
The woman seems to have been of loose
character and, recently, she had formed an
intimacy with a young man named Gajadhar.
The accused undoubtedly became jealous of
this, and there were frequent quarrels
between her and the accused on the sub-
ject. This is borne out by the evidence
of neighbours put forward by the prose-
cution and whose evidence does not seem
to admit of any doubt. The accused him-
self admits that he had no enmity with any
one of them. The woman was last seen alive
up to 8 or g P. M. on the night of the 20th
of July; at that time the accused was in
the shop occupied by the woman. The
next morning the shop was found closed,;
on the third day, in consequence of an
offensive smell attracting the notice of the
Police, the shop was opened and the dead
body of Musamm«t Gauri was found lying
on her cot. It was evident {rom the wounds
that she had been killed instantaneously,
as she slept, by two blows on the neck
caused probably by an axe. The axe
was found lying near the bed. A pair of
shoes and an umbrella, which subseguently
were identified as having belonged to the
accused, were also found inside the shop.
Suspicion at once fell upon the accused
who was not found at Chunar but was
arrested, on the 24th July, in Benares.
On the 25th he was placed before a Magis-
trate of the Second Class, and made a state-
ment which was recorded by the Magis-
irate. In that statement he admitted that
he had killed Musammat Gauri because
she had within the last four months fallen
in love with Gajadhar and quarrclled with
him and had refused to give him food for
three days. He said that he struck her
twice on the neck with an axe and she died
instantaneously; that he then ran off ‘to
Penares and wos arrested at Rajghat,
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Apart from this statement, the only other
evidence against the accused is circum-
stantial ; but, in our opinion, it leaves no
sort of doubt as to the guilt of the accused,
It has been argued that this statement,
recorded by the Magistrate, is inadmissible
in law because it was taken down in Eng-
lish and in a narrative form. In our opinion
section 533 of the Criminal Procedure Code
completely cures any formal defects which
might have been made in the recording
of the confession. The Magistrate him-
self was called and he swore that he had
all Police removed from the Court-room
and also had the handcufls removed from
the accused’s hands, he asked the accused
whether he was tutored by anybody and,
alter being satisfied that the accused was
not tutored by anybody, he recorded his
confession. He admitted having recorded
the confession in FEnglish but says that he
translated it to the accused who admitted
the statement to be correct and fixed his
thumb-mark thereto. It is true that the
Calcutta High Court, in Jai Naravan Rai
V. Queen-Empress (1), has held that
under such circumstances a confession is
inadmissible, but this ruling has been
dissented from by the Bombay Hieh Court,
Queen-Empress v. Raghu (2), and twice in
our own Court, Queen-Empress v. Bach-
anna (3), and. Queen-Empress v. Anla (q)
by a Divisional Bench. ‘There the facts
were almost éxactly the same as here and
a Bench of this Court has held that under
such circumstances section 533 completely
cures any such irregularities or informali-
ties in the recording of a confession. The
accused, when he was examined, before
the Magistrate on the 22nd of August,
stated that he had never been in Chunar
in his life and that he did not ecven know
Musammat Gauri. He denied that the shoes
and umbrella were his and could suggest
no reason at all why the charge has been
brought against him. He stated that he
had made no statement before any Magis-
trate in Benares. He repeated this state-
ment throughout the case uutil we come

(r) 17 C. 862; 8.Ind, Dec. (N. 8.) 11t9,
(2) 23 B. 221, 12 Ind. Dec. (N.5.) 146,
(3) A. W. N. (1801) 55,

(@ & W, N, (1893) o,
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to his examination on the 26th Septem-
ber before the learned Sessions Judge. He
there admitted, although he denied having
made any statement before the Deputy
Magistrate in Benares or that the shoes
belonged to him, that he did krow Musam-
mat Gauri and that he lived at her house,
He said that he had a quarrel with Mu-
sqgmmat Gauri at 10-30 P. M. when
Gajadhar, with whom she had criminal
intimacy, came up and told him to go away
from the shop and said that if he did not
go away, he would kill him. He said he
then went away to Benares by the 12 P, M,
train leaving all his things in the house of
Musammat Gauri. The suggestion, of course,
is that the woman was killed, after he had
left the shop, by Gajadhar. In his memo-
randum of appeal, for the first time, he
sets up a definite altbi. He said that he
was in Benares when the woman was killed
and that he had been in Benares for six
years and had nothing whatever to do with
the woman. Fven if we leave out the
confession altogether, we think the cir-
cumstantial evidence, coupled with the
contradictory statements of the accused
in themselves, leave no room for doubt
that he murdered Musammat Gauri in a fit
of jealousy. The fact that all her ornaments
were found on her person shows that theft
was not the object of the murder. Both
the Assessors would acquit on the ground
that there was no eye-witness. In our
opinion, there is no room for reasonable

oubt in this case. The murder was a
deliberate and cruel murder of a defence-
less woman in her sleep. We, therefore,
see no reason to interfere with either the
conviction or the sentence. We dismiss
the appeal, confirm the conviction and
sentence and direct that the latter be carried
‘out according to law,

N. K.
Appeal dismissed.
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- CALOUTTA HIGH COURT.
CrIMINAL APPEAL NoO. 76 OF 1922,
Mar.h 28, 1922,
Present.—Mr. Justice Walmsley
and Mr. Justice Subrawardy.
ABDUL GAFUR KHAN alias KALA-
CHAND KHAN AND ANOTHER—APFELLANTS
Versus
EMPEROR—RESPONDENT.
_ Jury trial— Recording the heads of charge, mean-
mg oj. '
é:ﬁlghough in a Jury trial the law requites the
Judge only to record the heads of his charge
these should be so recorded as to enable the High
Court to know what was actually said., (p. 57,
col. 1
Q:)aen v. Kastm Shaikh, 23 W. R. Cr.
referred to.

Criminal appeal against the order of the
Additional Sessions Judge, Mymensing,
dated the 13th January 1922, _

Mr. A. K. Fuzlul Hug and Babu Sacliin-
dra Kumar Roy, for the Appellants,

Mr. Orr, for the Crown.

JUDGMENT.

Walmsley, J—The appellants, Abdul
Gafur Khan alias Kala Chand Khan and
Abdul Sattar Khan, alias Chotu Khan, have
been convicted, on a unanimous verdict,
under section 395, Indian Penal Code, and
sentenced to undergo ten years' rigyorous
imprisonment each.

he inmates of the house in which the
dacoity is said to have been committed
wcre Abdul Jabbar, the complainant, a
boy of fifteen, his elder brother Abdul Nabi,
another brother, two sisters, cne of whom
is the witness, Alekjan, a gitl of eleven, their
mother, some scrvants, and a beggar
woman,

The occurrence is said to have taken place
01 the night of September 4th and infor-
mati.n was lodged at the Thana seven miles
distant, on the morning of the 6th,

The description of the dacoity is of the
usual kind, but there is this singular fea-
ture in the case that the appellant, Kala
Chand Kban, has given his daughter in
marriage to Abdul Nabi just mentioned,
Relations are strained because Abdul Nabi
has married a se.ond wife, and Kala
C.and’s daughter is living with her father,
Th: second appellant is brother of the

32,

first, o
The case for the prosecution is that
Kala Chand wumozahed\attheﬂm,
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of the dacoity by Abdul Jabbar, and by
no one else, while Chotu Khan was recog-
nised by Abdul Jabbar and his mother
and his sister and a neighbour named
Mushim,. Apart from this oral evidence,
there is nothing whatever to show that
th: appellants joined in committing the
dacoity.
~ The objections to the charge are three-
fold. First, itis urged that the whole charge
is so condensed that it is difficult to under-
stand exactly what the learned Judge really
said. Secondly, it is said that there ought
to have been a reference to the fact that
the prosecution did not examine all the
servants and the beggar woman, and that
there ought to have been a direction as to
the inference to be drawn from the
cmission.

Thirdly, the manner in which the learn-
ed Judge dealt with the evidence of identi-
fication is criticised as being incomplete
and unlikely to help the Jury in arrving
at a right conclusi.n,

With the first objection I agree. It
is true that the law requires a Judge only
to record the heads of hig charge; but the
meaning of those words have often been
explained in this Court, and I should like
to draw the attention of the Judge to the
case of Queen v. Kasim Shatkh (1) I
hive no doubt that the learned Judge could
from his brief notes prepare a full state-
inent of what he said to the Jury, but it is
hardly possible for others to do so.

As to the second objection, I think the
point is one which ought not to have been
overlooked by the Judge but the case is
not one in which it would be reasonable to
Liold that the witnesses not examined were
really important witnesses, and on this

ound alone I should not be prepared to

old that the char.e was bad,

The third criticism, which is to some
extent a repetition of the first, has much
more substance, The Judge's comments
on the evidence of identification like the
remainder of the charge are recorded in a
form which makes it difficult for us to know
what was actually said,

In dealing with the evidence of identi-
fication there were several points which
deserved careful treatment, ere was the

() 23 W, R Ce, 32
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relationship between the parties, with the
question of probability which it raised;
there was the long delay in reaching the
Thana ; there was the fact that only Abdul
Jabbar pretended to recognise Kala Cuand,
and Abdul Jabbaris a mere boy, and the
defence suggested that he had hidden him-
self in a place from which he could not see
the dacoits; there was the absurd story
of Alekjan that she recognised Chotu Khan
by his feet: there was the contradictory
evidence about Mushim’s pretended re-
cognition ; there was the evidence of neigh-
bours about what they did and did not
learn when they came on the scene—all
of it coupled with the fact that mnot a
word was reduced to writing for nearly
thirty-six hours,

I do not mean that the learned Judge did
not refer to these points, for he did, but, in
my opinion, his comments, so far as w: can
guess what they were, did not give the
Jury the help that they needed.

It would be tediousto deal with this
matter at greater length. For the reasons
given, I think the charge is vitiated by mis-
direction.

It remains to consider what order we
should pass. Against the first appellant
there is nothing but the evidence of
Abdul Jabbar, and against the sec.nd
appellant nothing but the evidence
ot Abdui Jabbar and his mother, after
eliminating, as we must, the evidence of
Alekjan and Mushim. In the strained
relations between the parties it seems to me
very doubtful whether those two witnesses
should be believed when there is not a
scrap of independent evidence to support
them, and my distrust is increased by the
extraordinary delay that took place in go-
ing to the Thana, In these circumstances,
I think the case is one in which there ought
not to be a re-trial. Accordingly, I set aside
the verdict of the Jury and acquit the two

appellants.
Suhrawardy, J.—I agree.
B, N, Appeal allowed .

Accused acquitted.
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OUDH JUDICIAL COMMISSIONER'’S
COURT.
CrIMINAL REvISION No. 66 OF 1922.
July 20, 1922,

Present ~—Mr. Wazir Hasan, A. J. C.
SARJU PRASAD—ACCUSED—APPLICANT
1CrSUS
EMPEROR—PROSECUTOR—

BABU RAM—CNOMPLAINANT
—OPPOSITE PARTY.

Pledge— Pledgee, rights of—Sub-pledge.
A pledgee has a geri_ect legaxlnri]f::r tﬁ edz;loxg::g
rty in an a X
gelolzilgedggdh%migewﬁhin t:he}_y rights that a bailee
can exercise as regards bailed property. (p. 59;

1 &2, .
collsn the s)bsence of a condition to the contrary

the contract of pledge, it is quite open to a
:ﬁedgee to make a sub-pledge ot the pledged prop-

‘erty. (p. 59, col. 2.)
ng)ligation against the order of the

Additional Sessions Judge, Sitapur, dated
7th June, 1922, confirming .that of the
Magistrate of the First Class, Sitapur, dated

6th May 1922,

Messre. M. Wasim, Ali Mohammad and
R. F. Bahadurii, for the Applicant.

The Government Pleader, for the Crov&fn.

Messts. H. C. Duit and Ghulam Husain,

fot the Complainant.

JUDGMENT.—The applicant has been
convicted of the offence of criminal breach
of trust under section 406 of the Indian
Penal Code and sentenced to six months
rigorous imprisonment. The charge as ori-
ginally framed stood under section 409 of
the same Code.

On the 12th December 1921 one Babu
Ram filed a complaint under section 409
of the Indian Penal Code in the Court of a
Tirst Class Magistrate at Sitapur against
Sarju, the applicant in this Court. The
story in the petition of complaint is to the
following effect :— .

In the month of May 1921 the complian-
ant had pawned some ornaments of the
value of Rs. 1,500 with the applicant for
Rs. 630 carrying interest at the rate of
1 per cent. per mensem. On the 27th
November 1921 the complainant took Rs. 670
with him for payment to the applicant
with the object of redeeming the pawned
jewellery. The applicant put off the re-
demption from day to day for some time,
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On the 5th December 192t the complainant
made a grievance of the conduct of the
applicant to Pandit Deodat. Pandit Deodat
thereupon took the Rs, 670 from the com-
plainant and himself paid the,K amount
to the applicant and wanted him to return
the ornaments to the complainant with-
out any further delay. The complainant
accompanied the applicant to reccive the
delivery of the jewellery. In the way to
the applicant’s house the applicant left
the complainant and proceeded by himself
saying that he would fetch the jewellery
at once. The complainant waited for him
for some time but the applicant did not
return and since then the complainant
made several attempts to meet the appli-
cant but without any avail. Finally, on
the 1oth December 1921 the complainant
in the company of Pandit Deodat went
again to the applicant’s shop and met him
there. The applicant said that he had
pledged the jewellery with Chhotelal Babu-
ram. In the final portion of the complaint
it was stated that the applicant had dis-
honestly pawned the pledged jewellery
and was consequently guilty of the offence
of criminal breach of trust.

The Magistrate, who tried the case,
after having recorded the evidence for the
prosecution, framed the charge with regard
to the offence under section 409 of the
Indian Penal Code. In view of the argu-
ments in the case hefore me, itsis necessaty
that I should quote exactly the language
contained in the charge-sheet which runs
thus :—

“That you on or about the toth day of Decem-
ber 1921, at Sitapur, as a banker, committed
criminal breach of trustin respect of some gold
and silver ornaments pawned with you by Babu
Ram and thereby committed an offence punish-
able under section 409 of the Indian Penal Code,
ete.”

The charge distinctly refers to acts of
the applicant on or about the 1oth day
of December but what those acts were
which constituted the offence for which he
was charged are not stated in the charge-’
sheet. That defect, however, does not, in
my opinion, in any manner affect the pro.
priety of the proceedings taken against
the applicant.

The allegations made in the petition of
complaint distinctly raise two questions of
fact—(z) that there was a pledge of the oraa-
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ments by the complainant with the appli-
cant, (2) that money was not only offered
but paid to the applicant by the complain-
ant with a view to redcem the pledge, and
that the applicant refused redemption.
‘I'he Magistrate and the learned Additional
Sessions Judge have both come to the
conclusion as regards the first question
that there was a pledge of the ornaments
by the complainant with the applicant.
They are also agreed in their conclusion
as tegards the second question of fact
stated above. Their finding is that the
story set out in the complaint and tried
to be supported by the prosecution wit-
nesses that the complainant paid Rs. 670
to the applicant for the purpose of redeem-
ing the pledge and that the applicant after
having received the money dishonestly
refused to effect redemption is a “‘pure
fabrication.” There is one more matter
which must be mentioned before I come
to deal with the merits of this application.
The Courts below have found that the
applicant made a sub-pledge of these orna-
ments with the firm of Chhotelal Baburam.
These are all the facts on which the appli-
cant was convicted by the Magistrate and
his conviction has been upheld by the
learned Additional Sessions Judgze.

I am happy to observe that the learned
Counsel, who appeared in this case before
me, have not chsllenged the conclusions
of fact arrived at by the Courts helow and
I am, therefore, called upon to decide the
pure question of law in this matter. Ac-
cording to the learned Additional Sessions
Judge the gravamen of the offence for which
the applicant has been convicted lies in
the fact that he denied the pledge alto-
gether. The case is not approached either
by the Courts below or by the learned
Counsel in this Court from the point of
view that the contract of pledge involved
any express or implied contract other than
a simple contract of pledge by one with
the other; in other words, that the oma-
ments would be redeemable on payment
of the money advanced to the complainant
by the applicant together with the interest
agreed upon, It is clear, therefore, that
there were no further conditions attached
to the contract of pledge with which I am
concetned in this case. It follows that
the annlicant had a verfect legal right to
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deal with the pledged property in any
manner he chose so long as he was within
the rights that can be exercised by a bailee
with regard to the property which is the
subject-matter of bail. It cannot be douht-
ed and the learned Additional Sessiors
Judge has not doubted that in the alsenca
pf any express condition to the contrary
it was quite open to the appiicant ‘o make
a sub-pledge of the jewellery. This act of the
applicant, therefore, proves no intention of
dishonesty at all and the Courts below
have not treated it as such. As I have said
before, the judgment of the learned Addi-
tional Sessions Judge is mainly founded
upon the fact that the applicant denied
having received any articles by way of
pledgg at all. Whether such a denial would
be evidence of dishonesty I am not called
upon to discuss in this case. I do
concede in the present case that if the de-
nial on the part of the applicant of there
ever having been a pledge with him of the
complainant’s jewellery is established it
may furnish a sufficient ground for an
inference on a question of fact which
the Courts below would be perfectly justi-
fied to draw and I, as a Court of Revision,
shall be extremely reluctant to interfere
with such an inference. But the conten-
tion put forward on behalf of the applicant
before me is that there never was such a
denial by him at any time prior to the
framing of the charge against him. The
judgment of the learned Additional Ses-
sions Judge does not specifically refer to
any piece of evidence in support of the con-
clusion that the applicant ‘‘denies having
received any articles at all” I take it
thaj: it would be absolutely fair to the com-
plainant if I find out his case from his peti-
tion of complaint and from his statement
on oath in Court in support of his complaint.
I have given the purport of the petition
of complaint at some length already.
There is not a word in it which will bear
the meaning of a denial of the pledge
on the part of the applicant. On the con-
trary, it winds up by saying that the ap-
plicant said that he has subspledged those
ormaments. In his statement before
the Court the complainant stated that
on the roth December 1921 he went
to the shop of Sarju :Prasad and said
to him that he had cheated him in-
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asmuch as he did not return the ornaments
but took the money all the same and that
Sarju Prasad said in reply “what do you
mean by money? I never received any
money, If you pay me the money I will
deliver to you your goods.” That he never
received any money is found by the Courts
below ; that he had not denied the pledge
to him on the roth December is also clear
from the portion of the complainant’s
statement which I have given above.
I am not prepared to assume that the
Courts below were ignorant of this aspect of
the case. What I mean is that I am not
prepared to accept any suggestion that the
Courts below have made a wrong suppo-
sition to the effect that it was established
by the evidence tendered on behalf of the
prosecution that the applicant on or about
the roth of December 1921 had denied the
Foledge of the ornaments to him. I am, there-

re, led to the aonclusion that the finding of
dishonest intention as against the appli-
cant rests on the denial of the pledge con-
tained in his statement in answer to the
charge, That he pleaded not guilty to
the charge is clear, that he in his written
statement tendered in his defence also
denied the pledge is equally clear, but is
this denial evidence to establish the charge
for which he was tried? I have no hesita-
tion in saying that it is not. The appli-
cant was not being tried for anything that
he might have said or done subsequent
to the charge. The offence as against him
must rest on events which happened on
or about the 10th of December.

The learned Counsel for the complainant
strenuously argued before me that in a
case where the Court has to come to a find-
ing as to the intention of a person his state-
ment or conduct after the charge is as much
relevant evidence to find out the intention
as his conduct or statement previous to
the charge would be, The proposition
may be put somewhat in this form. If
& man makes a statement on a certain day
which would be good evidence of his dis-
honest intention ont that day it may be pre-
sumed that he had that intention even
before, This proposition may or may not
be sound but it certainly raises}ajpure
question of presumption on a matter of
fact and I would be red to make it
it it were open to me to do so; But in the

(1923

present case the door is shut against any
such presumption for the simple reason
that there is direct evidence contained in
the statement of the complainant himself
as to what happened at the shop of the
applicant on the toth December. That
evidence, which I have already referred
to, clearly proves that all that the appli-
cant said or did on that day was to make
a demand for his money which he had ad-
vanced on the pledge and his readiness to
effect redemption and a statement made
by him to the effect that he had made a
sub-pledge of those ornaments. There is,
therefore, no room whatsoever for presump
tions in face of this direct evidence,

This practically finishes the case, but
I cannot part with it without referring to
a remark in the judgment of the learned
Additional Sessions Jundge. The remark
is as follows :—

$'In the present case the fact of a sub-pledge
by the appellant only proves that there wasa
change in the mental attitude or, in other words,
that he appropriated or converted to his own use
the articles pledged with him,"’

The learned Counsel for the applicant, Mr.
Muhammad Wasim, expressed his inability
in the course of his arguments to grasp
the sense of the foregoing remark. T may
say at once that I do not share the learned
Counsel’s inability at all, I think the mean-
ing of the remark is perfectly clear, The
learned Judge means to convey by the words
which he has used the idea that the fact of
sub-pledge is an element in the chain of proof
in respect of dishonest intention. This
sense is borne out by the sentence imme-
diately following remark quoted above, “‘the
further element of dishonesty is established
by his denial of the pledge.” With the
legal effect of the sub-pledge I have alteady
dealt and need say no more on this subject.
I am, therefore, of opinion that the offence
for which the applicant has been convicted

was not proved.

1 set aside the order of conviction passed
by the lower Courts against the applicant
and direct the bail on which he stands re-
leased be cancelled.

Application accepted.

N. H,
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KANDASWAMI MUDALL ¥, GURUSWAMI PILLAL

MADRAS HIGH COURT.
CriMINaL REVISION CAsES Nos. 97 AND 98
OF 1922.

(CriMiNAL REVISION PETITIONS Nos. 9o
AND 9I OF 1922).

September 28, 1922,
Present:—Mr. Justice Oldfield and
Mr. Justice Devadoss.
KANDASWAMI MUDALI AND ANOTHER
—PETITIONERS IN CR. R¥v. Cask No. 97
OF 1922
PARTHASARATHI MUDDALI—
PETITIONER, IN. CR. REvV. Casg No. 98
OF 1922
Versus
GURUSWAMI PILLAI-—RESPONDENT,
IN BOTH.

Workman's Breach of Conivact Act (XIII of
1850), as amended by Act X II of 1920, scope of
— Joint contractors,

The Workman's Breach of Contract Act is not
confined in its scope to cases of advances to in-
dividuals, it also applies to cases of advances to
more persons than one jointly. (p. 62, col. 1.)

Bhau Abaji  v. Rama Maruit, 2 Bom. L. R,
545, dissented from.

Petition, under sections 433 and 439 of
the Code of Criminal Procedure, 1898,
praying the High Court to revise the orders
of the Court of the District Magistrate,
Chittoor, in Criminal Revision Petition No.
17 of 1921, against the order of the Court
of the Szcond Class Magistrate, Kalhasti,
in Miscellaneous Case No. 15 of 192T.

Mr. C. S. Venkatachariar, for the
Petitioners.

Mr. V. L. Ethiraj, (Public
for the Crown.

ORDER.—These cases come before
us on application for revision of the
order of the District Magistrate of
Chittoor, directing further enquiry into
a complaint under the Workman’s
Breach of Countract Act, XIII of 1859,
as amended by Act XI1I of 1920. The whole
proceedings having b.en brought before
us in order that their propriety may be
considered, it will serve no useful purpose
to consider whether the District Magistrate
had the power to make such an order in
proceedings under the Act.

We, therefore, turn at once to the merits
of the question raised. That question i,
whether the contract on which the respond-
ent, the employer, relies, being a con-

Prosecutor),

tract made with the two petitioners, the
artxﬁ_cers jointly can be the subject of pro-
ceedings under the Act at ali. The Sub-
Magistrate who originally dealt with
the case, held, with 1eference to Bhau Abaji
v. Rama Maruti (1) that the Act deals
only with cases of advances to individuals
and not with cases of advances to more
persons than one jointly, We think that
this statement of the purview of the Act
is too wide and cannot be sustained, if
regard is had to the wording employed.
Section 1 of the Act XIII of 1859 provides,
to guote the material portion, thit “when
any artificer shall have received from any
employer or from any person acting on
behalf of such employer an advance of
money, if such artificer shall wilfully and
without lawful or reasonable excuse, neglect
or refuse to perform such work accord-
ing to the terms of his contract”
certain specified consequences shall tollow,
There is nothing explicit in this section to
exclude joint contracts. No doubt the
singular is used. But the first question is,
whether there is before the Court any
artificer who has reccived an advance.
It is quite possible that, even where a
joint contract is in question, proof may be
forthcoming that of the contracting persons
both or either have actually or construc-
tively received all or part of the advance,
for which it provides. We cannot see any
reason in section 92 of the Evidence Act
why this should not be proved, since
the fact that one of two joint coutracting
parties actually receives the consideration
does not necessarily involve that he does
not receive it, as regards part or whole, as
th: agent of the other, and a finding to
that effect will not necessarily involve any
variation of the terms of the contract., That
joint contracts, which are not expressly
excluded by the wording of section I, may
be contemplated in it, results further from
section 5 of - the Amending Act XII of

1920 which provides that the word
‘“contract’” in the original Act shall
extend to all contracts within the

meaning of the Indian Contract Act.
It seems to us that what the lower Court
has to do in dealing with cases under the
Act is to see whether as a matter of evi-

dence and as a matter of fact the artificer
(1) 2 Bom., L. R, 543.
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or any of the artificers before it has received
an advance of money.

The question so far is one of fact,
with which the Sub-Magistrate in his
order has not d:alf, becaus: he adopted
(no doubt quite properly) the general rule
sanctioned by the authority of Bhau Abaji v.
Rama Maruti (1). Turning to that decision,
wa obsarve first that it was given before
the amendment of the Act by Act XIT of
of 1920. The material portion of the judg-
ment is short and the main ground of
decision is contained in the sentence: ‘It
cannot be said that any one of the joint
recipients of the money has reccived an
advance of money.” With all deference,
it is impossible to be certain whether that
can be said or not, until evidence on the
point has been taken and the materials
for a decision whether any one of the joint
contractors did receive an advance in the
particular case are available, It is said

then :

“It would be impossible for the Court, under
section 2, if the complainant exercised the option
of requiring re-payment, to order the defendant to
re-pay the money advanced to him, for it
is impossible to say how much each received.”

That again will be a matter of evidence,
We are, with all respect, unable to tollow
this authority.

It has then been urged that the inten-
tion of the Legislature cannot have been to
render a joint contractor liable to imprison-
ment when, as often may be the case, it is
by the default of his joint contractor that
the work i3 not done. Such cases are, how-
ever, sufficiently provided for by the require-
ment of proof of wilful defiult and by the
provision introduc.d in section 2 (1), Act
XIT of 1920, for the exercise of the allow-
ance in Magistrate’s discretion as to the
nature of the penalty to be imposed.

Taking this view, we decline to interfere
with the Distric. Magistrate’s order, our
reasous for sn deciding being, to put them
shortly, that the general principle enun-
ciated by the Sub-Magistrate as the
ground of his decision is nst sustainable,
and that each case must be dealt with ¢n
a consideration of the evidence availatle
In it and of the applicability cf tte actual
wording of the Act to the cases cf the indi-
viduals before the Court,

V.N, V.

W, ¢ A. Revision allowed,
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OUDH JUDICIAL COMMISSIONER'S
COURT.

CRIMINAL REFERENCE NoO, 3 OF 1922,
January 25, 1922.
Present :.—Mr, Kanhaiya Lal, J. C,
EMPEROR—COMPLAINANT
VErsus
SHANKAR DAVAT, AND OTHERS—ACCUSED.

Public Gambling Act (I II of 1867)—Criminal
Procedure Code (Act V of 1898), s. 562, applic-
ability of —Warrant of arvest and search not addressed
to any person— Irregularity,

Section 562, Criminal Procedure Code, has no
application to offences committed under the
Public Gambling Act, III of 1867.

A warrant issued under the Public Gambling
Act, for search and arrest which does not contain
the name of the person to whom it is issued, and to
whom authority to make the search and arrest are
given, is irregular,

Criminal reference made by the District
Magistrate, Lucknow.

The Government Pleader, for the Crown,

JUDGMENT. —Thz accused Shankar
Dayal and 32 other persons, were found
gambling on the night of the 31st October
last in a certain room situated adjacent to
a temple. They were arrested under a
warrant issued by the City Magistrate on
the same date. ‘The warrant was not ad-
dressed to any Police Officer by name. It
recited that credible information had been
received that the house, belonging to Shankar
Dayal, Brahman, son of Ganesh Prasad,
resident of Ahata Sher Khan, and Manni
Lal, Kayastha, resident of Dugawan, was
being used as a common gaming house and
it authorised the seizure of the instruments
of gaming found therein and of the persons
found in it. The warrant was executed by
Sub-Inspector, Hari Singh, but it did not
bear his name on it. He found gambling
going on in the room with kawris and
Rs. 9o-7-3 lying on the ground and another
sum of Rs. 15-5-3 in a certain pot placed
belore Shankar Dayal. The latter amount is
supposed to be the commission, which
Shankar Dayal was to take for allowing the
gambling in his premises. Kali Charan
was one of the persons gambling there, He
states that at Diwali times a sum is set apart
for waterman, Police Officers, etc., by every
one present and that he could not say
whether the money which was being put in
the earthen pot was intended for commission
or presents. Sobha Ram, who went with
the Sub-Inspector at the time of the search
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and arrest, states that when he went inside
gambling was going on with kauris, each
man paying one pice in the rupee as commis-
sion, but he does not say that he saw any-
thing being paid in his presence or from what
source the information ahout the payment
of the commission was derived. Kali Charan
did say that one man put a pice in his pre-
sence into that cup; but as he admitted
that he could not say whether it was intend-
ed to be commission or presents, his state-
ment did not go far enough. Shankar
Dayal denied that the room was in his occu-
pation.

The Trying Magistrate thought it im-
material to determine who was the owner
or occupier of the room. Tinding that the
room was in fact being used as a common
gaming house he convicted Shankar Dayal
under section 3 and the other persons under
section 4 of the Gambling Act (ITI of 1867)
and directed their release on probation of
good conduct subject to their entering into
a personal bond in Rs. 100 each for good
behaviour for a period of one year.

The learned District Magistrate reports
that section 562 of the Code of Criminal
Procedure has no application to offences
committed under Act III of 1867, because
section 18 of that Act was repealed by Act
XII of 1876, which in turn was repealed
by a subsequent enactment. The effect
of the repeal, however, is not to restore
the operation of section 18, because sections
6 and 7 of.the General Clauses Act (X of
1897) lay down that the effect of the repeal
is not to revive anything not in force or
existing at the time at which the repeal
takes effect. The order directing the release
of the accused on probation of good conduct
cannot, therefore, be upheld.

The warrant, issued by the learned Magist-
rate, was, however, irregular, as it did not
contain the name of the person to whom
it was irsued and to whom authority to
make the search and arrest was given. The
evidence ofs the Magistrate, who signed he
warrant or of the Sub-In pector might have
supplied the omission, but if the room the
search of which was made did not belong
to Shankar Dayal or Manni Lal or was not
o>cupied by either of them, it could not be
covered by the war ant. The evidence
on which the l:a ned Magistrate has pro-
ceeded is, moreover, vague and indefinite,
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and on that evidence it is not possible to

"say that the room was being used as a

common gaming house for the profit or
gain of the person using or octupying it
within the meaning of the Act. As pointed
out in Ram Shanker v. Emperor (1),
it is not unusual for persons to gamble on
the occasion of the Diwali festival by way
of a common friendly amusement rather
than for the purpose of making any profit
or reaping a commission. The presumption
raised by the Act is not as strong or can be
more easily displaced when the gambling
takes place openly on the Diwali occasion
as or than when it takes place at other times
in a private house. Shankar Dayal stated
that the money found in the earthen pot
contained his winnings, but whether that
was so or not, considering the fact that
Kali Charan, who was one of the persons
gambling at the place, states that he was
unable to say whether it was intended for
commission or for presents or perquisites
given to attendants, it is not possible to
uphold the conviction or the order demand-
ing the security passed in the case.

The order of the Court below is, therefore,
set aside, and the accused acquitted of the
offence charged. The security bonds filed,
if any, will be discharged.

W. C. A, Order set aside.

(r) 39 Ind. Cas. 334; 200.C, 4; 40.1.7.
88; 18 Cr. L. J. 494.4’ 454 I

MADRAS HIGH COURT.
CriMiNAL REvISION Cask No. 363 oF 1921,
(CriMINAL REVISION PRTITION
No. 288 op 1921).

February 1, 1922,

Present /—S8ir Walter Schwabe, K., Chief
Justice, and Mr. Justice Krishnas.

In ye MATTAM SHINNA VIRAIAH aND

OIHFRS—ACCUSED NCS. I 70 5

—PETITIONERS,
Crivainal Pyocedure Code (Act V of 3898), ¢
195—Sanction to  prosecute—Daputy ~ Tahstidar,
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whether *Court’’—Document,  forged, produced
before’ Deputy Tahsildar—Sanciion, whethey neces-

Deputy Tahsildar is a Revenue Court, and
the sanction of that Court is necessary for parties
to proceedings before him to be proceeded against
wifg reference to a forged document filed before
that Court, even though the inquiry in those

roceedings was conducted through the Revenue
nspector.

Queen- Empress v. Munda Sheith, 24 M. 121}
2 Weir 170, followed.

Petition, under sections 315 and 439 of
the Code of Criminal Procedure, 189S, and
section 107 of the Government of India
Act, 1915, praying the High Court to quash
the order of commitment, dated the 2nd
of December 1920, passed by the
Coutt of the Taluq Magistrate of Gooty,
in P. R. Case No. 1 of 1920, directing the
accused therein to take their trial before
he Court of Session for offence under sec-
ions 467 and 471 of the Indian Penal Cnde.

Mt. V. S. Narasimhachar, for the Peti-
tioners,
" 'Mr. J. C. Adam, Public Prosecutor, for
the Crown,

ORDER.

Krishuan, J.—In this case the peti-
tioners before us were committed to the
Sessions Court « f Anantapur, accused Nos. 1
and 2 charged under section 476, Indian
Pena Code, for using as genuine a forged do-
cument, a Will, which he knew to be forged
or had reason to helieve to be forged in
certain proceedings for the transfer of patia
with regard to certain landed properties and
accused Nos. 3, 4 and 5 under section 467,
Indian Penal Code, with forging of that
document., The petitioners contend before
us that the case cannot be proceeded with
against them without a proper sanction
being obtained under section 195, clause
1 (c), Criminal Procedure Code. It is clear
from the record that the Will was pro-
duced by accused Nos. I and 2 in certain
proceedings for the transfer of pa#la before
the Revenue Authorities and that though the
Deputy Tahsildar bad the enquiry in these
proceedings conducted through the Reve-
nue Inspector, he passed the final orders
refusing mutation of names in the paitah.
In circumstances like this it has been al-
ready held by this Court.in Queen-Empress
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v. Munda Shettt (1) that the Deputy Tahsil-

. dar constitutes a Revenue Court and the

sanction of that Court is necessary for the
parties to the proceedings to be proceeded
against under section 471 of the Indian
Penal Code with reference to the document
filed before that Court, Following that
ruling I must hold that, so far as accused
Nos. 1 and 2 are concerned, the commital
order must be quashed for want of sanc-
tion.

As regards the other accused Nos. 3, 4
and 5, their case stands on a different foot-
ing. They were not parties to the proceed-
ings before the Revenue Court and what
is more they are not charged with the same
offence as accused Nos.1 and 2. They
are charged with one kind of offence under
section 467 while accused Nos. 1 and 2 are
charged with another under section 471 as
already j.ointed out.

The Vakil for the petitioners has drawn
our attention to the ruling in NarayanDhond-
dev Risbud, In re (2), and has asked that
we should read section 195, clause I (¢) as
meaning that if an offence has been com-
mitted with reference to any document
produced or given in evidence in any pro-
ceedin ; hefore a Court no person who is
a party to that offence whether he be a
party to the proceeding or not can be pro-
ceeded against criminally without the nec.s-
sary sanction being obtained under the
section, 1 at question, however, we need
not decide, for even assuming th.t the
Bombay ruling is correct on which I express
no opinion at present, it could not apply
to the present case as the offences charged
here are two different offences. There-
forz, so far as accused Nos. 3, 4 and 5 are
concerned, there is no g.ound for setting
aside the committal order and against them
the trial must go on,

Schwabe, C.J.—I agree and have nothing
to add.
V.N. V. Judgment varied,

W. C. A.

1) 24 M. 1213 2 Weir 170,

H 6 Ind, Cas. 529; 12 Bom, I. R, 383} 11
Cr. L. J. 368.
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NARANTAKATH AVULLAH v, PARAKKAL MAMMU,

MADRAS HIGH COURT.
CrMINAL REvISION CAsz No. 366 OF 192I.
(CriMINAL, REVISION PETITION NoO. 29I OF

192I1).
August 30, 1922.

Present .—Mzr. Justice Oldfield anl
Mr. Justice Krishnan,
NARANTAKATH AVULLAH—

CoMPLAINANT—PEITTIONER
versus
PARAKKAL MAMMU AND OTHERS—

ACCUSED—RESPONDENTS.

Muhammadan Law—Muhammadans, who are—

Ahmadiyas, whether Mussulmans—Penal Code
(Act XL V of 186¢), ss. 79, 494— Bigamy—Mu-
hammadan joining Ahmadiya sect, whether becomes
apostate—Wife of convert ve-marrying, whether com-
mils offence of bigamy—Good faith, plea of—Mens
rea, absence of, whethey good defence— Criminal
Procedure Code (Act V of 1898), ss. 435, 439—
Acquittal, order of— Revision, powers of High
Court in,

The Ahmadces are a sect of Mussulmans, and a
Mussulman who joins the Ahmadee faith does
not become a murtad or apostate. (p. 76, col. 2.)

Khalil Ahmad v. Malik Israfil, 37 Ind. Cas,
302; 2 P. L. J. 108; 1 P. L. W, 284; (1917) Pat,
73, followed.

Ameer Ali’'s Muhammadan Law, 4th Edition,
Volume II, page 36, Abdur Rahim’s Muhammadan
Jurisprudence, page 249, Qusen-Empress .
Ramzan, 7 A. 461; A, W.N. (1885) 117; 4 Ind.
Dzc. (N. 8.) 722, Ata Ullah v. Azim Ullah, 12 A.
494; A. W. N. (1890) 179; 6 Ind. Dec. (N.S.) 1C59
(R. B.) and Maula Bakhsh v. Amiv-ud-din, 57 Ind.
Cas. 1000 ; 1 I,. 317, referfed to.

The wife of a person who joins the Ahmadiya
sect and re-marries duritig‘the lifetime of her first
husband without obtaining a divorce from him
commits the offence of bigamy punishable under
section 494, Indian Penal Code. (p. 74, col. 1.)

The plea of good faith and absence of mens rea
Is not a proper defence to a charge of bigamy. The
fact that the accused acted in good {faith and
ignorance of law is no answer to the charge, though
it may be considered in mitigation of sentence.

(p- 74, col. 1)

Reg. v. Tolson, (1889) 23 Q. B. D. 168; 58 L. J.
M. C. 97; 60 L. T. 899; 37 W. R. 716; 16 Cox C. C.
629; 54 J. P. 4, distinguished.

Abdul Gant v. Azizul Hugq, 14 Ind. Cas. 641 ;

15C. L. J.263;16 C. W. N. 451;13Cr. L. J. 257 ;

39 C. 409, dissented from.

Reg. v. Sambhu Raghu, 1 B. 347 atp. 352, 1
Ind. Jur. 380 ; 1 Ind. Dec. (N. 8.) 231 and Bai Ganga
v. mperor,
56 at P. 60; 18 Cr. L. J. 468, followed..

The High Court has power to interfere, in re-’

vision, with orders of acquittal, sections 435 and
439, Criminal Procedure Code, placing no such res-
triction. Such powers are not ordinarily exercised

at the instance of private parties, save in exception-,

al cases involving important questions of law or
relating to the personal status of particular conte
muaities, (R 75, eal. 1) :

39 Ind. Cas. 308; 19 Bom. L, R.

Per KRrishnan, J.—The Ahmadiyas areonly a
rcformed sect of Muhammadans. (p. 76, col. 2.)

Petition, under sections 435 and 439 of
the Code of Criminal Procedure, 1898, pray-
ing the High Court to revise the-judgment
of the Court of Session, North Malabar
Division, in Case No. 12 of the Calendar
for 1920. .

[OLprierp, J.—(Addressing the Public
Prosecutor) what is your attitude in the case ?]

Mr. J.C. Adam (Public Prosecutor), for
the Crown.—I have been instructed by
Government to remain neutral in the
matter.

[OLDFIELD, J.—Ves, as to the religious

question involved. But there is a very im-
portant question of law in the case, as to
whether good faith is a valid defence to a.
charge of bigamy. What have you to say
as to that?]
_Mr. J. C. Adam.—I can argue the ques-
tion if your Lordships desire it, but my
instructions are to remain neutral in the
case,

Mr. Zafrulla Khan, of the Iahore Bar,
appearing by special permission of the Chief
Justice (with him Messrs. M.C. Parthasarathy
Aiyangar and P. V. Venugopala Aivar), for
the Petitioner, after reciting the facts of the
case submitted:—The learned Sessions Judge
has based his order of acquittal on two
grounds. Tirst, that the complainant by
becoming an Ahmadee hecame an apostate
from Islam and his marriage with 5th re-
spondent hadl, therefore, been {pso facto
dissolved, so that she was free to marry
anybody she pleaséd. Secondly, that in
any case, inasnruch as she believed in good
faith that her marriage with the complainant
had been dissolved she could not be held
to have committed an offence. It will be
necessary to discuss this last question first..
I submit that the 5th respondent did not
act in good faith, and, even if she did s,
that is no defence to the charge. She pug.
ports to have relied upon the opinion of the
then Government Pleader, and that opinion
refers to a decision of the P'atna High Court,
Khalii Ahmad v. Malik Israfii (1),
in which it was held that Ahmadees are
Mussulmans. So that she must be presumed
to have had knowledge of the fact that ome

.

(1) 37Ind.Cos.302;2P. 3], 108;1 B T W
etk SRR
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of the High Coutts in India had declared
the Ahmadees to be Mussulmaus. She can-
not.now plead that she acted in good faith.

[OrpriELD, J.—That'is a question of fact
and we must accept ' the finding of the
Sessions Judge that she acted in good faith.]

Mr. Zafrulla Khan.—Assuming that she
acted in good faith, that is no answer to the
charge. Section 494, ‘itself, while laying
down other exceptions, does not recognise
rgood faith,” as a ground for exemption from
punishment. The language of the section
is pertectly clear and no considerdtions of
good or bad faith can arise. The learned
Sessions Judge has relied upon a dictum of
Mr. Justice Holmwood contained in Abdul
Gant v. Azizul Hag (z), that case was
decided really on the ground that the com-
plainant having embraced Christianity he
bad become an apostate from Islam and his
marriage with the accused had been dissolved.
So that the dictum of Holmwood, J., on the
question of good faith was a mere obiter.
Sharf-ud-Din, J., who sat with Holmwood,
J., does not base his judgment on consider-
ations of good faith.

It has been held that the good faith, mis-
take, or ignorance of the accused person in
a case under section 494 of the Penal Code,
may be taken into consideration in mijti-
gation of sentence, but do not affect the
question of the guilt of the accused.
Reg. v. Sambhu Raghu (3), Bai Ganga v.
Emperor (4), Nandd v. Emperor (5).

- [OLpFIELD, J.—These cases do seem to
support you. You may go on to the ques-
tion of apostacy.]

Mr, Zufrulla Khan—The learned Sessions
Judge admits that the mere fact that the
accused and their witnesses regard the com-
plainant ds an apostate does not make him
ro apostate. He bases his finding on cer-
tain doctrinal differences which he finds
exist between the Ahmadees and non-
Ahmadees. These differences are detailed
in ‘a pamphlet called ‘ What distinguishes

\

'(2) ‘14 1Ind. Cas. 641315C. L. J. 263; 16 C. W.
N, 451513 Cr. L. J. 257; 39 C. 409.

{3) 1 B.347atP, 3523 1 Ind. Jur, 380; 1 Ind,
()(ms' 3 Cas. 3081 19 Bom. L. R

4) 39 ind, t 19 Bom. L. R, 36 at p.
0118 &x. L, J. 408 2 s

" 59 fod, Casi 331 5 I, 440332 Cr, 16i J. 13

Ahmadees from non-Ahm dees ” by Maulvi
Sher Ali, B, A. Itisan exhibit'in the case.
M. 0. V) '

[OLDFIELD, J.—Do you accept this pam-
phiet as a correct exposition of the differences
between Ahmadees and non-Ahmadees ?]

Mr. Zafrulla Khan.—1 do. :

[OrpriELD, J.—Is it in English ?]

Mr. Zafrulla Khan—Yes.

[OLpriELD, J.—There is only one copy
on the record. If you have an extra copy
with you, you may put it on the record for
our use.] ,

Mr. Zafrulla Khan.—I have sent fot one.

My submission in the first plade is, that
the learned Sessions Judge had no juris
diction to go into these matters.

[OLpriELD, J.—If he had no jurisdiction
to deicde the question of apostacy, we have
no jurisdiction to decide it either and you
cannot ask us to go into it.]

" Mr. Zafrulla Khan—1 am afraid I have
not been able to explain myself. I do not
mean that the learned Sessions Judge had
no jurisdiction to decide the question of
apostacy. He was bound to do that. I
submit that he had no jurisdiction to go into
the details of the complainant’s belief. ‘That
iunction is reserved for the Ecclesiastical
Courts of Islam. It has been held that a
British Court cannot enter into questions
of orthodoxy and heterodoxy. When a
British Court has to decide whether a
person is a Mussulmanor not, the ony
thing it has to see is whether he believes in
the unity o God and the Prophethood of
Muhammad. If a person  professes a
belief in these two doctrines, then so far as a
British Court is concerned he must be heid
to be a Musulman,

[OLDFIELD, J.—But it seems to me it is
not such a simple matter. What do you mean
by belief in the Prophethood of Muhammad?
Do you mean there has been no other Pro-
phet than Muhammad?]

Mr. Zafrulla Khan.—Belief in the Pro-
phethoood of Mubammad does not mean
a rejection of any other Prophet. Muslims
believe in all Prophets.

[OLDFIELD, J.—Then belief may mean
different things In one sense everybody
believes in Muhammad, I mean historically.
Everybody believes that such a person lived,

‘but that would not make them Muslims to my
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mind. I should th'nk belief in any person
means a belief in his teachings.]

Mr. Zafrulla Khan.—Quite so. But Bri-
tish Courts have refused in such matters to
enquire into the details of a man’s belief.
If a man says that he believes in the unity
of God and he also believes that Muhammad
was a true Prophet of God, a British Court
would declare such a man to be a Muslim
2}1«1 would apply the Muhammadan Law to

m.

[OrpriRLD, J.—Suppose such a man did
not believe in a life after death, or denied
a belief in angels, would he be a Muslim still?]

Mr. Zafralla Khan.—A denial of any of
the essential doctrines of Islam would make
& man a kafir, but a man who professes to be
a Muslim never denies any of those doc-
trines. He might interpret them differ-
ently from other Muslims, but he will not
deny them.

. [OLDFIELD, J.—What are those essential
doctrines?]

Mzr. Zafrulla Khan.—Islam enjoines a belief
in the unity of God, in angels, revealed books,
Prophets (whenever or wherever they might
have appeared) - and the life after death.
On the practical side it enjoins the five daily
prayers, the fasts.of Ramzan, the legal alms,
and the pilgrimage to Mecca.

."{OLDFIELD, .J.—Now take the case of a
man who professes a belief in the unity of
God ‘and the Prophethood of Muhammad
but does not believe in angels or in the life
after death. Would you regard him as a
Muslim ?]

Mr. Zafrulla Khan.—Your Lordship has
put this question to a man who believes in
these things and according to whom a
denial o "any of these essentials renders a
man a non-Muslim. As 1 have already sub-
mitted, nobody professing himself to be a
Muslim will deny any of these things. He
may, however, offer an explanation of
them. For instance, Mr. Ameer Ali has
put forward an explanation of his own with
regard to angels.

[OLDFIELD, J.—But supposing a man
does deny some of these things without any
explanation.] S

Mr. Zafrulla Khan.—Then to-my mind he
is not-a.Muslim. But- so long as he

professes a belief in the unity of God and the -

Prophethood of Muhammad he will be held
to be a-Mussulman by British Courts.

(N, 8.) 722

1

[OLDrIELD, J.—~What is your authority
for that?]

Mr. Zafrulla Khan.—Cited Abdul Razak
v. Aga Mahomed Jaffer Bindanim (6), Queen
Empress v. Ramzan (7), Ata Ullah v. - Azim
Ullah (8), Maula Bakhsh v. Amir-ud-din
(9), Ameer Ali’s Muhammadan Law, Volume
IV, pages 36 and 112, Abdur Rahim’s
Muhammadan Jurisprudence, pages 249,
253. Mr. Justice Mahmood in Atz Ullah v
Azim Ullah (8) goes so far as to say that
anybody who calls himself a Mussalman
must be held to be one,

In Maula Bakhsh v. Amir-ud-din (g)
Mr. Justic Abdul Raoof has held that
members of the sect known as Ahl-i-Quran
are Mussalmans inasmuch as they believe
in the unity of God and the Prophethood
of Muhammad.

Mr. Amir Ali gives the definition of a
Mussalman for the purposes of a British
Court and po nts out the distinction between
Islam and Iman with which he says British
Courts have nothing to do.

Sir Abdul Rahim points out the distinc-
tion between heresy and unbelief,

[OLDFIELD, J.—VYes, they seem to support,

ou. (

4 Ml Zafrulla Khan.—I submit that that
is all that is required in the case, and it is
not denied that the Ahmadees believe in the
unity of God and the Prophethood of Mu«
hammad. I will go further, and ask the
other side to cite a definition of Islam from
some authorised book and I will show that
the Ahmadees fall within that definition.

Apostacy, I submit, means the rejection of.
a doctrine which a man previously believed
in. It has not been shown which essential
doctrine of Islam the Ahmadees have rejecte
ed. The Ahmadees accept the Quran as®
the final revealed Book of God, and they:
believe that it can neither be added to nor
subtracted from. .

(6) 211.A.56;21 C. 666; 4 M. L. J..131; 6 Sar,
P.C.J. 389; 1o Ind. Dec. (N. 8.) 1074 (P.C.).
(7) 7 A 461; A. W. N. (1885) 117 4 Ind. Dec.

8) 12 A. 404 ; A, W. N, (1890) 179 ; 6 Ind. Dec

N. S.) 1059 (F. B.).
( (9)) 57 Ind. Cas. 1000} t Ly, 317
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[OLDFIELD, J.—DBut you believe in a
Prophet who has arisen after Muhammad.]

Mr. Zafrulla Khan.—Yes, and that very
Prophet has taught that the Quran is the
last revealed book of God, and that it is the
final Code of law given by God to mankind
for its guidance. He has brought no new
law himself,

[OLDFIELD, J.—But if thete can be a
Prophet after Muhammad, why cannot
there be a new law?]

Mr. Zafrulla Khan.—Our belief is that no
Prophet can arise after Muhammad who is
not a follower of his law. If a person
claims to bring a new law we, as Muslims,
cannot accept him, nor will such a person
be himself a Muslim, not being a follower of
the Prophet Muhammad. We accept Mu-
hammad not merely as a Prophet but as
Khatam-an-Nabiyyeen.

[KRr1sHNAN, J.—Then what is the differ-
ence between you and the other side on
this point?]

Mr. Zafrulia Khan.—Both of us are agreed
that Muhammad was Khatam-an-Nabiyyeen
and both admit that this expression means
‘¢ Seal of the Prophets.” Our interpretations
of it, however, are different. The Ahmadees
interpret it to mean that no Prophet can
now arise who does: not bear the seal of
Muhammad, 7.c., who is not his follower,
and the non-Ahmadees interpret the expres-
sion to mean that no Prophet can arise at
all after Muhammad. _

[O1prIELD, J.—1I notice that one of your
beliefs is that Jesus is dead, while you also
believe that Ghulam Ahmad was the pro-
mised Messiah, Is this not contradictory?
Or, do you believe in the doctrine of the
transmigration of souls?]

Mr, Zafrulla Khan.—We believe that Jesus
died a natural death, and we do not believe
in the doctrine of the transmigration of
souls. We believe that Ghulam Ahmad
was the promised Messiah, not in the sense
that physically he was the same man as

esus, nor that the soul of Jesus had entered

is body, but as John the Baptist claimed
to have come in the power and spirit of
Elias, and thus fulfilled the prophecy con-
cerning the second advent of Elias, so
Ghulam Ahmad claimed to have come in
the power and spirit of Jesus and thus ful-
filled the prophecies concerning the second
advent of the Messiab,

[to23

[OLpriELD, J.—I notice that you also be-
lieve in Ram Chandra and Krishna as the
Messengers of God.]

Mr. Zafrulla Khan.—We do, and this is
not opposed in the teachings of the Quran.
The Quran expressly says that every nation
has had its warner, meaning prophet.

[OLpriELD, J.—Are these two prophets
mentioned in the Quran?]

Mr. Zafrulla Khan—Not by name. Very
few prophets are mentioned in the Quran
by name. We are taught, however, to
beleve in all prophets. Fven the non-
Ahmadees believe in over three hundred
thousand prophets in addition to those
mentioned in the Quran.

[KrisHNAN, J.—The Hindus believe in
Ram Chandra and Krishna as awatars, i. e.,
the incarnations of God, do you also accept
them as such.]

Mr. Zafrulla Khan.—No, we do not
believe in the doctrine of incarnation. We
accept Ram Chandra and Krishna only as
prophets.

I submit further that the complainant
has stated that he believes in the unity of
God and the Prophethood of Muhammad.
He also says that he believes in all the
prophets (including Mirza Ghulam Ahmad,
the Prophet of this age) and all revealed
books and that he believes in the Quran,
He says his prayers and keeps the fast of
Ramazan. He accepts the liability to pay
the zakal and believes in the pilgrimage to
Mecca. What more is wanted? He says
that by becoming an Ahmadee he has be-
come a better Muslim.

The six points of difference on which the
learned Sessions Judge has relied do not
show that the Ahmadees are not Muslims.
He merely recites those points and says
that because of these differences the Ahma-
dees are not Muslims. He does not purport
to decide whether the Ahmadees or the non-
Ahmadees are right. He expressly disclaims
this function, I submit that unless he
could decide on the correctness or otherwise
of the doctrines held by the Ahmadees he
had no right to declare that because of
those differences the Ahmadees had ceased
to be Muslims,

[OLDFIELD, J.—VYes, we think the Ses-
sions Judge has rather begged the question.)

Mr. Zafrulla Khan.—1 submit that on all

these potuts the doctrines of the Ahmadees
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are in accordance with the Quran, and the
other side cannot show that in any respect
the Ahmadees have departed from the
teachings of the Quran,

The question whether the Ahmadees
are Muslims or not has already been decided
in the affirmative by the Patna High Court.
Khalil Ahmad v. Malik Israfil (1).

I am aware that your Lordships are
dealing with an order of acquittal on the
Revision Side and that it is not the practice
of the High Courts in India to interfere with
such orders in revision except in very
exceptional cases. This I submit is a very
exceptional case. It affects the status and
rights of a very large community. If the
order of the Sessions Judge were allowed
to stand it would lead to many hardships
and anomalies. It has been held in Patna
and Lahore that Ahmadecs are Musulmans.
So that in Bihar and in the Punjab the mar-
riage of an Ahmadee with a uon-Ahmadee
woman is valid and the children of such a
marriage would be legitimate and would
be the heirs of their father. If such a
couple came to Madras their marriage
would be dissolved, and a question would
arisc whether their children were legitimate.
Again, il Ahmadees are held to be non-
Muslims, what law is to be applied to
them ? They themselves claim to be Mus-
lims. How can you apply any other law
to them except the Muhammadan Law ?

[OLpriELD, J.—The question is certalnly
an important one. Had not that been so
my learned brother wouid not have admitted
this petition to a bearing.]

Mr. Zafrulla Khan.—In conclusion I sub-
mit that my object in preferring this peti-
tion is not to seek revenge. I desire only
to indicate my rights. It is possible for
your Lordships to take one of several views
in this case. For instance, your Lordships
might hold that good faith is a valid de-
fence to a charge of bigamy. In that case I
would request your Lordships to intimate
in your judgment that the Sessions Judge
should not have decided the quéstion of
-apostacy and to leave that question open.
If your Lordships hold that good faith is not
a valid defence in this case, then it will be-
come necessary for your Lordships to decide
‘the question “of apostacy. In that case I
hope your Lordships will hold that Ahmadees
are Muslims, - In that view of the case it

will be necessary for your Lordships to set
aside the acquittal and to order a re-trial.
But I beg to intimate to your Lotdships that
I do not desire a re-trial, for, as I have said,
I am not seeking revenge, and in any case
the authorities show that the woman hav-
ing acted in good faith the sentence would
only be nominal,

Mr. C. Madhavan Nair, for the Accused—-
I submit that a revision petition against
an order of acquittal is not competent.
It is not the practice of this Court to inter-
fere' in revision with an order of acquittal,
There is no question of public importance
involved in this case and (overnment has
refused to appeal,

[OLDFIELD, J.—Surelyitis a question of
public importance whether these people
are entitled to retain their wives? We have
jurisdiction to interfere even with an order
of acquittal in a proper case. What have
you to say on the merits ?]
© Mr. C. Madhavan Nair—I submit that
there are fundamental differences bétween
the doctrines professed by the Ahmadees
and the ordinary Musulmans. The learned
Sessions Judge has given very good grounds
for holding that they are not Mussulmans,

[OLprIELD, J.—That is the very question
to be decided. It seems to me the Sessions
Judge has given no grounds for holding
that these people are not Mussulmans.]

Mr. Madhavan Nair—I am not personals
ly acquainted with the doctrines held by
the members of this sect, but the learned
Sessions Judge has gone very exhaustively
into the question and after a careful con-
sideration of the evidence has come to the
conclusion that Ahmadees are apostates
from Islam.

(OupFieLD, J.—Then you can support
the Sessions Judge's judgment only by
that judgmentr]

Mr. Madhavan Nair.—There is the des
fence evidence, if your Lordships would per-
mit me to read it,

(Reads defence evidence.)

[KRISHMAN, J.—VYou cannot ask us %o
accept the opinion of these witnesses as
final. They are partisans.]

Mr. Madhavar Nair—Thete are ,very
eminent theologians among them. One of
themis the Kazi of Osmanabad in the Nizam'’s
Dominions, andis the son of the Government

~Kaz of Madras. Surely their opinions,, e
-entitled ‘to

weight, I submit thdt t
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question whether the Ahmadees are Mussul-
mans or not should be decided by the view
which the great majority of Mussulmans
take of the matter. The majority of Mussul-
mans have declared the Ahmadees to be
infidels.

- [KRISENAN, J.~~Thereis always prejudice
against a new sect.]

‘Mr. Madhavan Nair.—Then there is Fx-
hibit I. Itis a fatwa issued by the Kazi of
Osmanabad and endorsed by the Govern-
ment Kaz of Madras. It gives reasons for
holding that the Ahmadees are infidels. It
is based on the Fafawa Alamgiri, a book of
pre-eminent authority. (Reads Exhibit I).

[OLDFIELD, J.—You say that Ghulam
Ahmad claims that the verse “I give you
glad tidings of a prophet who shall come
after me whose name shall be Ahmad,”
refers to him?)

* Mr. Madhavan Natr.—Yes.

. [OrpriELD, J.—Do you deny that that
vérse is in the Quran?)]

" Mr. Madhavan Najr.—No, but we say
that Ghulam Ahmad is not that man to
whom -the verse refers.

- [OLDFIELD, J.—That is not the point,
This verse clearly contemplates the appear-
ance of a prophet. So the mere fact that
a person claims to be a prophet would not
make him a kafir.]

Mr. Madhavan Nair—The Ahmadees do
hot except the Prophet Muhammad as
Khatam-an-Nabiyyeen, whereas he is referred
to in the Quran as such.

[RRr1SENAN, J.—They accept him as Kha-
tam-an-Nabiyveen, meaning the seal of the
prophets. - They differ from your inter-
pretation of the expression., You say that
the expression means that there will be no
prophet after Muhammad, and they
say that it means that nobody can become
‘a prophet except through Muhammad.
T do not see that their interpretation is at
all unreasonable.]

Mr. Madhavan Nair—They accept Ram
Chandra and Krishna as prophets. It is
inconsistent with the Quran.

[Orprierp, J.—Did Ram Chandra and
Knshhim?]na appear before Muhammad or after
- Mr. Madhavan Natr—Before him.

WP (OrprIELD, J.—Then it makes no differ-
ence;” Muhammad appeared after them,

and the Ahmadees say they accept him-as
a true prophet.] ‘

Mr. Madhavan Nair—They refuse :to
say their prayers bchind us, and do not
give their daughters in marriage to us.
In fact they call us kafirs.

. [KRISHNAN, J.—The question is not what
they call you, the question before us is what
are they themselves. We are mnot sitting
here to decide whether you are. kafirs or
not, but whether they are Mussulmans of
not.] v ’

[Orprierp, J.—The other side' have
cited Khalii Ahmad ~. Malik Israfil - (1)
in which the Patna High Court has held
that the Ahmadees are Mussulmans. Can
you: cite any authority to the contrary?] ®

Mr. Madhavan  Nair—There. is.' - 1d
authority to the contrary, the reason being
that the Ahmadees are a very small com-
munity and there have been very few cases
concerning them. -

[KrisHNAN, J.—There are a large numbet
of them in Malabar.]

Mr. Madhavan Nair.—Jn any case
Khalil Ahmad v. Malik Israfil (1) does
not help them much. There was no

discussion of the question hefore the Judges:
The case related to a mosque, and the Judges
have remarked in passing that the Ahmadees
are Mussulmans. On the contrary, it rather
helps me. Tor it shovs that they call us
kafirs. -

[OLDFIELD, J.—What have you to say on
the question of good faith?]

Mr. Madhavana Nair—There is the find-
ing of the learned Sessions -Judge that the
accused acted in good faith. The woman
believed in good faith that her marriage
with the complainant had been dissolved.
She obtained the opinion of the Govern-
mert Kazi of Madras and aun eminent
lawyer, the then Government Pleader. If
she was wrong, she was guilty of a mistake
of fact. Section 79 of the Indian Penal
Code applies to the case, e
. [KrisunaN, J.—There is no question of a
‘mistake. of fact in this case. The question
whether the complainant has become an
apostate or not is a question of law, or at
least a mixed question of law and fact.]

Mr. Madhavan Nasr~In Rcg. v. Tolson
(10) it was held that a person acting

go) (188¢) 23 Q. B. D. 168; 58 L. J. M. C. 97; 60
L. T. 899; 37 W, R, 716; 36 Cox C, C. 6391 54 T. 24 4
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in good faith could not be convicted of
bigamy. Abdul Gani v. Awnzul Hag (2)
is clearly in my favour. . .

Mr. Zafrulla Khan, in reply—My learned
friend is not right in saying that this ques-
tion was not discussed in the Patna High
Court. It was in fact discussed at great
length and the fact that the non-Ahmadees
were represented by Mr. Mazhar-ul-Haq and
eight other .eminent Mussulman members
of 'the Patna Bar is a guarantee of the fact
that the discussion was exhaystive.

[OLDFIELD, J.—What have you to say to
the dictum in the Fatawa Alamgiri 7]

Mr. Zafrulla Khan.—The original has not
been produced before your Lordships, so that
we cannot he certain whether there is any
such dictum at all. Even if there is, we do not
know what its context is, and what is the
real sense of the passage. In any case my

learned friend has admitted and Exhibit I.

assumes that according to the Quran a
prophet can still arise. I place my reliance

on the Quran as an answer to the Falawa

Alamgiri.

My learned friend has not pointed to a
single doctrine held by the Ahmadees which
is opposed to the Quran.

_ Our beliefs are stated clearly in Exhibit
M. 0. V, and I leave your ILordships
to decide after a perusal of that pamphlet
whether we are Muslims or not. I can only
say that if Ahmadees are not Muslims, I
do not know of anybody who is.

ORDER.

Oldfield, J.—Wc are asked to revise the
acquittal of the 5th 1espondent on a charge

bigamy, punishabie under section 494,
Indian Penal Code. and of the other respond
enls on subsidiary charges. The peti-
tioner is the complainant who prosecuted
as 5th respondent’s husband, and the
Public .Prosecutor, who has had notice;
has under instructions taken no part in
the proceedings. We should not ordinarily
proceed ,at the instance of a private party
in ‘revision of an acquittal; and we do so
here, only hecausec we are satisfied that
a. question of public importance relating
to the personal staius of a substantial part
of the Muslim commuuity is raised.

That question is whether petitioner’s
adhelence to Ahmadiya tenets made him a
muriad,_or apostate from Mulammadanism,

If it did, it had, it is not disputed, the effect
of dissolving his admitted marriage with
5th respondent : and such dissolution prior
to her marriage with 3rd respondent is
her first and principal defence to the charge.
The reply attempted is that Ahamadiyas
are merely a sect of Muhammadans, their
diveigences from ordmnarv Muhammadan-
ism not involving abandonment of that
creed or making them schismatics. Sonie
objection has been {aken to our entering
on this controversy in revision by peti-
tioner on the ground that it is purely one
of fact since only his religious views and
their orthodoxy are in question, and by
respondents on the ground that it relates
only to degrees of orthodoxv, which the
Court has no business to estimate. But,
although I feel the difficulty involved in
an attempt to deal with matters with
which 1 am necessarily unfamiliar and
although I appreciate the improbability.
that our decision can commend itself to
those with whom personal associations
and devotional sentimeut must weigh more
than the materials on which we have to
proceed the issnte cannot be avoided, for
it is one of mixed law aud {act inasmuch
as it rclates substontially and ultimutely
tc the personal status, which ' petitioner’s
religious views determine; and to say that
only degtees ol orthodoxy are in dispute
is 10 beg the question whether the Ahmadi-
va’s deviation fiom Islam is such as
entails abandonment of ~ny essential there-
of.

The lower Court has attempted very
little by way ol direct ascertainment whether
that deviation does so, its conclusion ap-
pearing really 1o rest on the finding that
the Ahmadiyas are regarded as apostates
by orthodex Muhammadans dnd the prin-
ciple that ‘‘ what the doctrine and laith
preached in the Quran areis to be decided,
not according to the interpretation put
on it by individual persons but according
to the interpretation generally ‘accepted
and adnpted by Mussalmans as a~whole.*!
An] this test *‘ securus Judicat Orbis "’ may
in appropriate circumstances have its
value. But to apply-it {fairly, we must
make sure that the judgment reliel on is
really general and has been reached by the
community as a whole and that it has been
reached after due deliberation and the pass-
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ing of sufficient time for the disappearance
of the prejudice which new beliefs must
always incur. Ahmad, whom the Ahma-
diyas {ollow, died, we were told, in the
Punjab in 1908, and in the fifteen years
which have passed, it is difficult to suppose
that Islam or even Islam in India can have
come to any mature conclusion on his teach-
ings. In fact, it has not Leea shown that
it bas doneso. Fcr, of Nos. 4,6, 7 D. W
whose cvidence alone is reliel on, the first
is the son of the Covernment Kaz of Madras,
was formetly an Assistant Kazi and Arabic
Professor in a private Madrassa in this City
and, describes himsclt as now chief pricst in a
digtrict in the Nizan’s Dotninions, whilst
the other two are a Kazi and a Musaliar or
religious leader in Ma.abar. The evidence of
the second attracts suspicion to the extent
of his acquaintance with Ahmad’s writings
and the third said that there was ‘‘ no one
in the Muhammadan world, whose opinion
on religious matters was binding on the con-
scilence of Mussalmans. ” These petsons
are not shown and do not appear to have
more than a local influence and reputation
and there is nothing before us except their
assertions, in some instances of doubtful
value. In the question propounded to P. W. s
father in the Fatwa, Exhibit 1, ‘‘ religious
decrees of learned men of Arabia and India”
declaring Ahmad and his follewers apostates
are referred to, but none is specified either
in the question or answer and none was
produced at the triai. In thesc circum-
stances, it has not been established that the
Muslim community either generally or in
India has reached any decision which we can
regard as conclusive.

This failing, discussion has turned on the
character of the divergences between the
teachings of Ahmad and the orthodox creed.
‘I'he former are enumerated, it is not disputed,
correctly by the lower Court. But as regards
the ‘latter the parties are at variance, peti-

tioner cohtending that the formula * There.

is: one God and Muhammad is his Proplet”
is, exhaustive, respondents that we must
take account of other doctrines sanctioned
by the Quran or other authorities. Peti-
tioner in support of his contention rclies on
the judgment of Mahmood, J., in Quecn-
Empress v. Ramzan {7), those of Edge,
C+ 4w and Mahmood, ., in Ata Ullah v,

Azim Ullah () and on Maunla DNakhsh
v. 4Amir-wi-din (9) as showning that mo-
notheism and belief in Muhammad-
s God’s DProphet are the only essen-
tials, But it is clear that the question in
those cases was only between one sect aud
another or the general body of Muhamma-
dans &s to the right to worskip in a mosque
or the validity of a wakf, not as itis
here, between orthodoxy ond alieged
schism. To decide between ¢hem some-’
thing more is evidently required than
the bare formula referred to above. For
the iatter portion of it cannot be taken -as
requiring a belief only in the histery or legend
of Muhammad without reference to accept-’
ance of his message and ascertainment of itz
terms and of the legitimacy of the con-
structions placed on them later, of which in
fact in the.case of the Ahmadiyas resporg
dents complain. The materials for a cor-
clusinn which the parties have provided are
the evidence of the witnesses already mer-
tioned, the Fatwa, Iixihibit 1, 2 bock M.C.1.
“The Claims and Teachings of Ahmed”
and a pamphlet M.G.V., “ What destingv-
ishes Ahmadees from Non-Ahmadeecs.”
No reliance was placed hefore us on the
works exhibited as M.O.s II, III, IV.

It is first to be observed that the Ahma-
diyas, statedly at least, emphasize their
adherence to the Islamic formula. In
M.O.V. Ahmad’s princirles are stated
in his own words, beginning, “We are
Muslims by the grace ot God; Mustaia
thz Holy Prophet of Arabia, is cur leader
and guide. The wine of our spiritual
knowledge is from the cup ot the Book of God
which is called the Quran. Lve:y piophet-
hood has tound its culmination in that
Messenger of God,whose name is Muhammad.,
The revelation and inspiration that we re-
ceive have not been gianted vs independ-
ently, but it is through him that we have
received this gift” und the pamphlet goes on,
like the manifestoes of other religious
developments, to state the distinctive fea-
tures of Ahmad’s teaching as a retuin to the
eaily favour of the recipients of the orig'nal
revelation, an abandonment ot worldly-
affairs and political gieatness for the earlier
mote spiritual methods oi propogating the
faith and an e.adication of the erross, into
which . Muslims fram time to ‘time have
fallen, Aund, similarly, in M. O, 1 the first
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chapter maintains monotheism and the
supremacy of the Qurau and there are (page
106) extracts lrom the latter under head-
ings “The Almiglity God declarcs that Isiam
is the pcriect and clhosen religion.” 7The
Almighty God commands every soul to
follow no other religion than Islam; and
““Muhammad is the Prophet of God for
all the nations of the world. The form,
moreover, o be signed on initiation(page ruy)
1un$: ‘1 bear witness that there is no God
but Allah. He is oue, having no partuer,
and- Muhammad is the servant and Messeti-
ger of God.”

Al this would seem to involve a pienary
aecéptance of Muhammadanism; and in fact
the respondents’ objection is co the Ahmadi-
yau additions to it and their alleged incon-
sistency with it. But we have, in my opiuion,
been shown no distinct autherity as to which
doctrines of Islam are regarded as funda-
mental or the extent to which additions to
them, deviatious from them or inconsistencies
with them are permitted. Seventh defence
wiidess no doubt said generaily that any
Mussalman who took away trom, added to
or tampered with the Quran, was a murtad,
and 4th defence witness that amonyg sects
the difierences were not in matters of faith,
but in ritual ; and there is also the judgment
of Mahmood, J. in Queen-Empress v.
Ramzan (7) in this sense. Rut 4th defence
witness also explained his description of
sonie sects as mwriads on the ground
that their dewiations frorm the teaching of
the Quran were on iundamental points,
rctusing, however, to regard the Shiah's
cisbelief in the first three Caliphs as
2 deviation [rom the faith of all. That
private judgment and analogical deduction
ale in appropriate circumstances and to a
greater or less extent legitimate methods of
ascertaining the law is recoguiced ic the
text books; |Ameer Ali’s Muhammadan Iaw,
11-14, Abdur Rahim’s Muhammadan Juris-

prudence, 25); anc we have not been shown.

how they are not also legitimate in theology,
so long as iundainental principles are main-
tained and the-question is only of the deve-
lopment, to which every ereed must be sub-
ject. so long as it retains hte and growth
and adapts itselt to altered conditions.

This is in lact enough- to justify the Ahmad- .

iyans . in . thier. faith and six alleged

deviations. from orthodoxy -as enumerated .

by the lower Court. For their abandon-
ment of the sword for peaceful argument
as the mcthod of propagation of Islam has
been inevitable since the cessation of mili-
tant conditions and the pcrmeation by Mu-
hammadans of countries to whose iaw they
owe allegiance; and their refusal to ac-
knowledge the spiritual supremacy of the
Sultan of Turkey cannot, if ouly for
chronologicai reasons, be fundamental.

The remaining four points of divergeuce,
referred to by the lower Court, are set out
in its judgment, the evidence and Exhibit-1,
unfortunately in very general language.
which was not made more specific before us.
But they amount, as I understand them, to
assertions that Muhammad and other ear-
lier recognized Prophets, for instance Jesus
Christ, have not heen the sole channels of
conununication between God and man;
that others, for instance Buddha, Rama
and Xrishna, have been beareis of the divine
message; and that the last of such messeu-
gers was Ahmad himself, who is to be iden-
tified with the Prophet ** whke will conie after
nie and whose name will be Ahmad" referred
to in the Quranic verse quoted in Ixhibit
I; and there is also imputed to the Ahmadi-
yans a novel doctrine that “Jesus Christ,
is still dead and buried and not in heaven.”
As regards this doctrine it is sufficient that
it is presented in Exhibit-V(page 49) the only
source of information available, as founded
on the interpretation of the Quran and tra-
dition and that it has not been shown how
rejection of any dogma, which is fundamen-
tal or aflects the position and supremacy of
Muhammad or has heen defined by any final
or general authority is involved. As re-
gards the remaining points, it is obvious
and the references in the latter part of the
4th defence witness’s evidence indicates
that much must depend on the sense in
which the expressions used by Ahmad are
understood and the significance of bhis
tenchings as a whole. If, for instance, he did
(and we bave not been referred to any par-
ticular passage) speak of Krishna and Rama
as heavenly messengers or aufars, the cor-
rective is given in the far less definite claim
at page 160 in Exhihit-V: “I do tot'say it to
please anyhody, but God has revealed to me
that Karishna and Rama were also righteous
servants of God and .had ‘true connéction
with him;” and, if he did identify himgslf
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with the promised Messiah, he explained at
page 143 that ‘‘ the perfect follower of God’s
revelation cannot be called an independent,
prophet, for this is a disrespect towards the:
Prophethood. of Muhammad” and in the
note on page I44 that “no prophet, who is
also a:lawgiver, can appear after the Holy
Prophet, even from among his followers.
For this door is completely closed.” That
Ahmad identified himself with the Ahmad
whose advent is foretold in the verse above
referred to, can involve no unorthodoxy,

much less rejection of any fundamental
tenet unless, what we have not been shown,
all speculation as to the fulfilment of Qu-

ranic prophecy is forbidden;and the quo-
tation in Exhibit-I from the Alamgiri

Fatwa must be inconclusive in the absence,
of information as to its context or the method,
by which its author would have reconciled

it with the Quranic text. Reference has

been made to the extent to which Ahmad .
statedly accepted and proceeded from the
fundamental tenets of Islam. It was then.
for respondents to show that the additions

to and divergences from them involve their .
abandonment; and it is not possible on the -
materials before us to hold that they do

so. It is satisfactory that a similar

conclusion was reached in Khalil Ahmad

v. Malik Israfil (1). It follows that peti-

tioner is not a murtad and his marriage

with 5th respondent is subsisting.

- This conclusion makes it necessary to

consider the further defence, accepted in

the alternative by the lower Court, that the

respondents are entitled to acquittal, be-

cause they acted without mens rea and in

the honest belief that the marriage was

dissolved. This is unsustainable. T'er

there is not really any question here of the
doctrine of mens rea or of the application of-
section 79, Indian Penal Code, since the.
respondents acted under a mistake of law

or under a mistake of mixed law and fact,

Reg. v. Tolson (10) being . distinguishable

on that ground. I am with all respect

unable to follow the authority relied on by

the lower Court, the judgment of Holmwood,
Y., in Abdul Gani v. Azizul Haq (2) and

must hold that, whatever weight the good

faith of respondents might deserve if the

roper sentences to impose were in question, .

it is. irrelevant to their liability to convic-

The case, however, is before us in, revision
and, with reference to the last clause of
section 439, Crimina! Procedure Code, the
only course open to us is to order a re-trialy
Mr. Zafrullah Khan for petitioner does not
ask us to take this course, since he desires
only to obtain an authoritative settlement
of the questions argued. Further proceed-
ings are, in my opinion unnecessary, since
respondents acted in a mistaken, but honest,
belief as to the law and only nominal sen-
tences would be the result. In these cir-
ciimstances, and for this reason, the petition
is dismissed. ,

Krishnan, J.—This is a Criminal Revision
Petition filed by the complainant against
the order of acquittal, by the learned Ses-
sions Judge of North Malabar, of the accused
in Sessions Case No. 12 of 1920, of whom the
5th accused, a Mopla woman, was charged
with bigamy under section 494, Indian Penal
Code and the, rest with abetment thereof.
The Sessions Judge found that the s5th
accused was lawfully married to the com-.
plainant but that he subsequently joined
the new sect of Ahmadiyas and that there-
upon after obtaining the opinions of certain
Muhammadan theologians that .his act
amounted to apostacy and severed the mar-
riage tie, she married a second time the 3rd
accused in, the case. She had also pleaded
that the complainant had actually divorced
her but that plea was found against by the
Judge and has not been renewed before us,
On these findings the question to be decided
was whether her second marriage amounted
to bigamy, and that depended on the fur-
ther question whether the act of an ortho-
dox Muhammadan in joining the Ahmadiyan
sect amounted to apostacy under Muham-
madan Law or not; for it is,conceded on both
sides that one of the recognized consequences,
of apostacv by a Muhammadan is to seves.
his marriage tie with his wife. All the
authorities are agreed on that point. The
learned Sessions Judge has upheld the con-
tention of the accused that her husband
did become an apostate by joining the
Ahmadiyans. He hasalso held that even
if. that view was wrong, the woman acted
with due care and caution and bona fide
believed that her first marriage had come to
an end inlaw and that she was free to
marry again, and, therefore, she was not
guilty as:there was.an absence of mens rea
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or guilty intention. He thus acquitted all
the accused on those two grounds and we
have to comsider in revision the correctness
of his views on the two points.

. Before doing so it is necessary to mention
that a preliminary objection was taken by
the learned Counsel for the accused to our
hearing the petition on the ground that no
revision lies against an order of acquittal.
It cannot, however, be said that the High
Court has no power to interfere in revision
with the order of acquittal, for there is no
such restriction in the sections of the Cri-
minal Procedure Code which deal with our
powers in revision, sections 435 and 439.
On the other hand, clause (4) of section 439
contemplates orders of acquittal being re-
vised, for it lays down a restriction on what
the High Court can do on such a revision.
It enacts that the Court cannot convert a
finding of acquittal into one of conviction.
This Court, however, as a matter of sound
and recognised practice, has always refused
to revise orders of acquittal at the instance
of private parties except in very excep-
tional cases. This, however, is, in my
opinion, one of those exceptional cases, as
it raises two important questions of law,
one of them of great interest to the new and
growing class of Ahmediyas and to the
Muhammadans in general, and the decision
of the case turns entirely upon the decision
of those two points of law and not on any
appreciation of evidence. In these circum-
stances, we have decided to overrule the
objection.

Turning now to the question of apostacy
raised, it is undoubtedly a question of
Muhammadan theology to say what deviation
from the recognised doctrines of Muham-
madanism would amount to apostacy ; but
as civil rights and legal status of parties
are based on its decision, we must decide
it ourselves. The accused has called 3 wit-
nesses of the orthodox party whoassert them-
selves to be men learned in Muhammadan
theology and who say that the adoption
by a Muhammadan of the tenets of Ghulam
Ahmad Mirza, the founder of the sect of
Ahmediyas, -amounts to apostacy under
that law; but we cannot accept their opi-
mion ‘as’ settling the question, as argued
for..the accused, particularly as they are
interested :as orthodox Muhammadans in
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denouncing the members of the new sect
as unbelievers and as they have not given
satisfactory reasons for their opinions. ' As
pointed out by Sir Abdur Rahim in his
Muhammadan Jurisprudence, page 250, some
people are too prone to charge others with
unbelief and treat them as heretics, but
the correct law is that, when heretical doc-
trines are opposed to clear and indisputable
texts, they would amount to unbelief and
not otherwise. Consensus of opinion as g
source of law or the doctrine of Ijma is not
universally recognised among Muhammadans;
but even if we take consensus of opinion
as a proper source of law there has mnet
been, as pointed out by my learned bro-
ther, such a lapse of time since the founding
of the new sect of Ahmadiyas as to have
developed any such gencral consensus of
opinion regarding the status of its members.
We must, therefore, consider the doctrines
of Ahmadivas and see whether their adop-
tion by Muhammadans would amount to
heresy and make them apostates or ‘muriads
and put them outside the pale of Muham-
madanism. It may be observed that, in
doing this, we must take the doctrines as
propounded by Ahmad himself and accepted
by his followers and not the distorted
version of them as given by their opponents.
It is accepted by the complainant that the
Ahamadiya doctrines are correctly stated
in a small pamphlet by Mr. Sher Ali, B.A.,
and published by Sadr Anjuman Ahma-
diyya of Qadian, Punjab, entitled ‘ What
distinguishes Ahmadces from non-Ahma-
dees,” filed as an exhibit in this -case,
M. O. V. The creed of Ahmad is set out
in it on pages 2 and 3. It begins by saying:
“We are Muslims by the Grace of God.
Mustapha (the Holy Prophet of Arabia)
is our leader and guide. The wine of our
spiritual knowledge is from the cup of the
Book of God which is called the Quran.” A
perusal of what is stated in the pamphlet
shows clearly that the Ahmadees sub-
scribe to the Kalma,that there is no God but
one God and Muhammad is his Prophet and
unreservedly accept the Prophethood of
Muhammad and the supreme authority of
the Quran. In fact, it would seem that they
differ from the orthodox Muhammadans
only in some 6 points which are set out in
the pamphlet and also by the learsed
Judge in his judgment. o
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They are briefly stated as follows:—

1. While both parties believe that God had
been speaking to his prophets in the past the
non-Ahmadees hold that Muhammad was the last
prophet with whom God spoke and since then

Ie has not spoken to and will not speak to any-
one till the end of time. The Ahmadees, on the
other hand, believe that God continues to hold
communion with His holy servants now as in the

ast.

P 2. While both sides accept that Muhammad was
Khatamun Nabiyyin (the seal of the Prophets)
they differ as to its interpretation. Ahmadees
say that it means that no new prophet can arise
except as a follower of Muhamwmad and bearing
his seal and.not that no new prophet can arise
at all as the non-Ahmadees hold.

3. Ahmadees admit into the list of prophets
before Muhammad world-teachers such as Zoroas-
ter, Budha, Krishna and Ramchandra and this
they say is according to the Quran but non-
Ahmadees refuse to acknowledge them as prophets.
Of course, the Ahmadees hold that Ahmad was
himself a prophet of God but unlike the carlier
prophets he got his prophethood through Muham-
mad who was made a prophet-maker by God.

4. Ahmadees believe that Jesus Christ was
actually crucifiel but he did not die on
the cross. He came out alive and went to
Kashmir and died and is buried therc,
Whereas the non-Ahmadees hold that Jesus was
bodily carried away to heaven by God before
crucifixion. The Ahmadees think that the pro-
?hecy of the second advent of Jesus is to be ful-
illed not by Jesus coming back in person but by
his spirit entering another man and they believe
this has been fulfilled by the advent of Ahmad
‘himself.

5. While the non-Ahmadees believe that the
promised Mahdi will carry on a holy war or Jikad
and spread Islam by ihe sword, Ahmadees repu-
diate this doctrine and hold the promised Mahdi
and the Messiah are the same and that he will
spread Islam by arguments and heavenly signs
and not by viclence. They accept Ahmad as that
Messiah.

6. Ahmadees deny the claim of the Sultan of
Turkey to the Caliphate and hold that every Muslim
is bound to remain loyal to the Covernment under
which he lives and which protects him,

These are said to be the main differences.
I agree with my learned brother in thinking
that these differences are not suflicient to
justify usin holding that the Ahmadees are
not Muhammadans but apostates. As al-
ready stated, they accept the Kalma, the
Prophethood of Muhammad and the
authority ~of the Quran. These undoubt-
edly are the ecssential conditions for a
person to be a Muhammadan, and they are
complied with by the Ahmadees, that would
seem to make them Muslims governed by
the Muhammadan Law. Sir Ameer Alj
ays in his book on Muhammadan Law, 4th
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Edition, Volume II,page 36 that, ‘“‘Any person
who professes the religion of Islam, in other
words, accepts the unity of God and the
prophetic character of Muhammad is &
Muslim subject and is subject to the
Mussalman Law. Solong as the individual
pronounces the Kalma of Tauhid, the creed
of Islam, it is not necessary for him or her
to observe any of the rights and ceremonies
or to believe in particular doctrines
which imply Iman or belief” and again on
page 112, ‘“Ivery person who acknowledges
the Divine Unity and the messengership
of the Arabian Prophet is regarded as with-
in the pale of Islam; nothing more is re-
quired.” To the same effect is the opinion
of Sir Abdur Rahim in his Muhammadan
Jurisprudence, page 249, where he says the
Islamic faith consists in acknowledging the
authority of one God the Lawgiver and the
truth of Muhammad’s mission as his prophet,
Similar expressions of opinion are found in
the judgment of Mahmood, J., in Queen-
Empress v. Ramzan (7) andin Ata Ullah v.
Azim Ullali (8) which was a case relating to
the sect of Wahabis ; though the decisions
in those cases referred to worship in a mos-
que, they are of value to show how eminent
Muhammadan Lawyers have looked upon
the question as to who are Muhammadans.
Besides those cases, the learned Counsel for
the petitioner has brought to our notice one
recent decision in which the very question
raised before us as to the status of Ahmadees
scems to have been raised, wviz., the case
of Khalil Ahmad v. Mahk Israfii (1).
It was expressly ruled there that the sect
known as Ahmadees are Muhammadans
notwithstanding their pronounced dissent
on several important matters of doctrine
from the orthodox Muhammadan faith.
In view of these authorities, which I accept,
it follows that a Muhammadan does not
becomme an apostate by merely accepting
the doctrine of Ahmadees. The Ahmadi-
yans are, in my view, only a reformed sect
of Muhammadans.

If we examine the 6 points of difference
set out above between the Ahmadees and
the non-Ahmadees none of them seem ta
refer to any essential principles of Muham-
madanism or to conflict with the Quran. The
point that has been most pressed before us
is that Ahmad having set himself up as a
prophet has by that very act become an
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apostate and his followers as followers of an
apostate are also apostates. No autho-
sity has been cited for this contention. We
cannot act on what D. W. No, 4 says in his
answer, Exhibit Iis stated in the Tatwa
Alamgiri. The original passage has not
been shown to us nor has it been shown
that it applies to a case like the present
where the Prophethood of Muhammad is
unreservedly accepted. '
Tor the above reasons, I have come to
the conclusion that the complainant never
became an apostate and that his marriage
with the 5th accused was subsisting at the
time of her second marriage. We have now
to consider whether the plea of good faith
and absence of mens rea 1s established in
the case and is a proper defence to the
charge. It is said that the accused acted
in good faith because she obtained the
opinion of D. W. No. 4 and others that she
was entitled to re-marry and her learned
Counsel has relied on Reg v. Tolson (10) and
on section 79 of the Indian Penal Code.
Now, in this matter I think we must be
guided more by the wording of the sec-
tion of the Code than on the English Law.
Section %9 only excuses a person who by
reason of a mistake of fact and not by
reason of a mistake of law in good faith
believes himself to be justified by law in
doing the act in question. So far as I can
sec, there is no question of fact on which the
s5th accused made any mistake. It was
purely one of law whether the fact of her
husband becoming an Ahmadee made him
an postate in law and severed her marriage
tie. Her acting on the opinion of others
is thus no answer to the charge =against
Ler, though, as observed by my Ilcarned
brother, it may be considered in mitiga-
tion of sentence. The English case cited
is distinguishable on the ground that there
the mistake was one of fact. The opinion
of Holmwood, J.,in Aldul Gani v. Azizul
Haq (2) relied on by the Sessions Judge
cannot, with all respect, be accepted as an
authority, as the learned Judge has not dis-
cussed the question or referred to any
authority and has not noticed the difference
between the cflect of a mistake of law and
of a mistake of fact. Sharfuddin, J., who
sat with him put the case on the ground
that the marriage which was broken by the
Gusband becoming a Christian could not
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be held to be subsisting during the period
of iddut when the 2nd marriage was cen-
tracted and, therefore, no charge for big-
amy would lie. On the other hand, it has
been held in Bombay in Reg. v. Sambhu
Raghu (3) and again in Bai Ganga v. Emperor
(4) that believing in good faith that the
accused was justified in re-marrying is not
a defence to a charge of higamy but can be
considered only in mitigation of sentence,
This same view has been taken in Punjab
[see Nandi v. Emperor (5) I hold,
thercfore, that the second ground of
defence of the accused also fails. In the
result, the acquittal must be set aside, but,
in the circumstances of this case, I agree
that it is not necessary to order a re-trial,
M. C. P,
Acquittal set aside.
Re-trial not ordered.

LAHORE HIGH COURT.
CriMINAzL ApPPEAL NO. 617 OF 1922,
September 19, 1922.
Present:—Mr. Justice Broadway,
and
Mr. Justice Martineau.
EMPLEROR—APPELIANT
versus

MAUJ DIN AND OTHERS—RESPONDENTS.

Probale and Administration Act (V of 1881),
s, 89—Criminal proceeding—Death of  insured
party— Abatement,

The principle laid down in section 89 of the
Probate and Administration Act has no application
to a criminal prosecution. (p. 78, col. 2.)

A criminal prosecution cannot abate merely
on account of the death of the injured party,
(p- 78, col. 2.}

Ishar Das v. Emperoy, 10 P.R. 1908 Cr.; 112 P,
I.. R.1908; 8 P. W, R 1908 Cr.,, 7 Cr. L. J. 290,
Rama Nand v. Teja Singh, 40 Ind. Cas. 1008; 26
P. R. 1917 Cr.; 18 Cr. L. J. 088; 31 P. W. R. 10917
Cr., Labhu v. Emperor, 52 Ind. Cas. 797; 25 P, R,
1919 Cr.; 20 Cr. L. J. 717, dissented from,

Imperator v. Nur Mahomed, 8 Cr. 1. J. 190; x
S. L. R. 72, Muhammad Ibvahim Sahib v. Shask
Dawood, 65 Ind, Cas, 519; 44 M. 417; 40 M. L. J.
351; 13 I. W, 379; (r021) M. W. N, 227; 23 Cr, 1.
J. 117, 30 M. L. T. 349, Hazara Singh v. Empeyor,
59 Ind. Cas. 918; 2 I,. 27; 22 Cr. 1. J. 166; (1922)
A. L R. (L.) 227, relied upon,

Appeal from the order of the Sessions
Judge, Jhelum, dated the 1g9th April 1922,
reversing that of the Magistrate, First Clasg,
Pind Dadan Khan, District Jhelum, dateq
the 28th March 1922,
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Mr, D. C. Ralli, Assistant Tegal Re-

membrancer, for the Appellaut,
JUDGMENT.

Broadway, J.—Mauj Din, Mohammad
Afzal, Musammat Sabhrai and Musammat
Jawai were proceeded against on a complaint
filed by Mangal Sain under section 498,
Indian Penal Code, in which he charged the
four persons with having abducted his wife,
Musammat Bhagwanti.

Apparently after the trial had come to

an end and judgment alone remained to
be pronounced Mangal Sain died, The
Magistrate convicted the four persons above
named and passed various sentences on
them.
These persons appealed to the Sessions
Court and their appeal was accepted on
the ground that a complaint under sec-
tion 498, Indian Penal Code, wasa personal
action and the right to continue the
case came to an end on the death of the
complainant. Mauj Din and his three
companions . were, therefore, acquitted.
Against this acquittal the Local Govern-
ment has preferred an appeal under section
417, Criminal Procedure Code.

The learned Sessions Judge proceeded on
Ishar Das v..Emperor (1), an authority that
was followed in Rama Nand v, Teja Singh
(2) and Labhu v. Emperor (3) but was dis-
gented from in Hazara Das v. Emperor (4).

. In Ishar Singh v. Emperor (1) the criminal
proceedings were for defamation and it was
held by a Division Bench of the
Chief Court that such proceedings termi-
nated on the death of the complainant, a
prosecution for defamation being essentially
a personal action. Reliance was placed
on section 89 of the Probate and Ad-
ministration Act and Krishna Behari Sen
v. Corporation of Calcutta (5) by way
of analogy. In Rama Nand v. Teja
Stngh (2) the complainant had institut-
ed criminal proceedings under section 323,
Indian Penal Code, and I held that
just as a prosecution for defamation was

(1) 10P. R.1908 Cr; 112 P, L. R, 1908; 8
P, W. R. 1908; 7 Cr. L. J. 290,

(2) 40 Ind. Cas, 1008; 26 P. R. 1917 Cr,; 18

Cr. 1.°J, 688; 31 P. W. R. 1917 Cr.
L.‘ 52 Ind. Cas. 7971 25 P. R. 1919 Cr, 20 Cr.
'¥s 417,
“* 7‘59 Ind. Cas, 918 2 L. 27§ 22 Cr. L. J. 166;
1923) A. L R. (L.} 237.
(5) 31 C. 9933 8 C W. N 745.
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a personal action so was a proseciition,
for causing simple hurt, and apply-
ing the same analogy and ‘following
Ishar Das v. Emperor (1) 1 held that the
prosecution could not be carried on after
the death of the complainant. .

This view was accepted by Rattigan, C.
J., in Labhuw ~v. Emperor (3). In
Hazara  Singh v. Emperor (4) four
persons had been sent up by the Police for
trial under section 304, Indian Penal Code.
Two were convicted under section 304,
Indian Penal Code, and the two others
under section 325, Indian Penal Code. On
appeal the learned Sessions Judge altered
the conviction of all four to convictions
under section 323, Indian Penal Code.
They then moved the High Court on the
Revision Side contending that as the
injured man had died the prosecutions had
abated. -

The case came before a Division Bench
of this Court when three decisions above
quoted were considered and it was
held that section 89 of the Probate and
Administration Act had no application’ to
a criminal prosecution, ‘

A reference to that section' will show
that this view is undoubtedly correct and
the same view has been expressed by
the Madras High Court in Muhammad
Ibrahim Sahib v. Shaik Dawood (6) in
which the circumstances were very similar.
Indeed the previous authorities did not lay
down that section 89 of the Probate and
Administration Act governed cniminal pro-
secutions, but that section was relied on
as laying down certain principles that
by way of analogy might be applied to
criminal proceedings, having regard to the
narrowness of the line between a prosecu-
tion and a suit for damages.

After a careful consideration of the judg-
ment of Scott-Smith, J., in Hazara
Singh v. Emperor (4). I have no doubt
that the later view is preferable and: that
a criminal prosecution cannot abate mere-
ly on account of the death of the injured
party [see also Imperator v. Nur Mahomed

7.

(GL 65 Ind. Cas. 549; 44 M. q17; 40 M. L. J. 351}
13 L. W. 379; (1921) M W. N. 227; 23 Cr. L. J.
117; 30 M. L. T. 349.

(7) 8.Cr. I J, 3904 1 8, I R, 72
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‘I would, therefore, accept this -appeat
and as the learned Sessions Judge has
given no finding on the merits I would set
aside the order of acquittal and return the
appeal to him for disposal.

‘ ineau, J.--I coucur.

Z. K, Appeal accepted.

3 PATNA HIGH COURT. :
CrivMiNAL REvIsION No. 216 OF 1922.
May 2, 1922,
Present:—]Justice Sir B. K. Mullick, K1.,
and Mr. Justice Coutts.

HIRANAND OJHA—PETITIONER

1ersus
EMPEROR— OPPOSITE PARTY.

Criminal Pyocedure Code (Art V of 1898, ss.
110, 192—T'ransfer of proceeding wunder s. 110
~ Information, veceiving of.

Inasmuch as a proceeding under section 110
of the Criminal Procedure Code is a case, the
transfer of such a proceeding from the Court of
one Magistrate to that of another is authorised
by section 192 of the Code. (p. 80, col. 2.)

The law in no way limits the method in which
a Magistrate is to receive information under sec-
tion 110 of the Criminal Procedure Code. Where
information addressed to one Magistrate is sent
on by him to another, there is nothing in section
110 of the Criminal Procedure Code to preclude
the latter from acting on the information so re-
ee!veq. (p- 8o, col. 2)

Criminal revision against an order of
the Judicial Commissioner, Chota Nagpur,
dated the 26th January 192z, modifying
that of the Deputy Magis rate, Palamau,
dated the 28th Nov.mber 1921.

Mr. K. N. Chaudhury (with him Mr, Devaki
Prasad Sinha), for the Petitioners.

Mz, H, L. Nandkeolyar, Assis.ant Governe

meat Advocate, for the Crown,
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Coutts, J.—This is.an application made’
in revision against an order of the Judicial
Commissioner of Chota Nagpur -on the
ground that the Magistrate who passed
the order under section 110, Criminal Pro-
cedure -Code, acted without jurisdiction.

. The facts of the case, so far as they are

necessary for the disposal of this application,
are that certain temants of the petitioner,
Hiranand Ojha, filed an application, before
the Commissioner of the Chota Nagpur
Division while he was on a visit to Palamau,
complaining about extortion and oppres-
sion alleged to have been committed by
Hiranand Ojha. The Commissioner for-
warded the application to the Deputy Com-
missioner of Palamau, who, .in . his turn,
forwarded it to the Superintendent of Police
for enquiry. Under the orders of the Superin-
téendent of Police, the Inspector made an
enquiry and submitted a report on the 2ad
June 1921, in which he stated that there
was sufficient evidence against Hiranand
Ojha and some of his servants for a proceed-
ing under section 110, Criminal Procedure
Code. This report was received by Mr..
Chatterji, Senior Deputy Magistrate in
charge, who forwarded it to another Deputy
Magistrate, Babu Bishundeo Narain Sinha,

with the following order :—
¢ To Babu Bishundeo Narain Sinha for disposal. .

He will please draw up proceedings and summon
the accused for a date convenient for h/xm." ‘

On receipt of this order Babu Bishundeo
Narain Sinha directed that the case be put
up on the following day. After going
through the Inspector’s report on the follow-
ing day (14th June) he passed an order to
the effect that he had read the repott of the
Inspector of Police, and from the report
it appears that Hiranand Ojha and others
were in the habit ‘of committing mischief,
extortion and other offences involving a
breach of the peace.. He finally passed an
order directing that Hiranand Ojha, Dharam
Deyal Missir and Maheswar Dubey should
give security to be.of good behaviour. -

On a reference made to the Judicial Cém-
missioner under section 123,.Criminal Pro-
cedure Code, Dharam Deyal Missir was,
released altogether and the security which
was demanded froin the other two accused,
who are the petitioners now before us, was
zeduced. - , "
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The contention of the petitioners now is
that the order is without jurisdiction be-
cause the Senior Deputy Magistrate having
taken cognizance of the case, he could not
transfer it to Babu Bishundeo Narain Sinha.
There are two points of view, either Mr.
Chatterji took cognizance of the case or
he did not. If he did take cognizance of
the case he was empowered to transfer it
under section 192 (2), Criminal Procedure
Code, to Babu Bishundeo Narain Sinha,
who was also empowered under section 110
to dispose of the case. It has been contend-
ed by the learned Counsel for the petitioners
that section 192 (2) does not apply to pro-
ceedings under section 110, but he secms
to be under some misapprehension as to
the scope of section 19z. Section 192 deals
with the transfer of cases. A proceeding
under section 110 is undoubtedly a case,
although the section does not deal with
particular offences and the cognizance that
is there taken is not cognizance of an offence
but cognizance of a case. To say that
section 192 does not apply to proceedings
under section 1I0, is taking a very narrow
view of the section which, in my view, is not
authorized by the wording of that section.
It has been held that section 192 applies
to proceedings under section 145 and there
is no reasen why it should not also apply
to proceedings under section 1I0.

The otler view is that Mr. Chatterji had
not taken cognizance and it is suggested
that he is the only Magistrate who could
have done so under section 110. I am un-
able to accept this contention. Section

110, runs as follows :(—

“ Whenever a Presidency Magistrate, District
Magistrate, or Sub-Divisional Magistrate or a
Magistrate of the First Class specially empowered
1 this behalf by the l,ocal Government receives
information that any person within the local limits
of his jurisdiction is by . ... . such Magistrate
may, in manner hereinafter provided, require
such person to show cause why he should not be
ordered to execute a bond, with sureties, for his
good behaviour for such period, not exceeding
three years, as the Magistrate thinks fit to fix,”

Now, it is not denied that Babu Bishun-
deo Narain Si ba is a First Class Magistrate
speciall empowered by the Local Govern-
ment snd it 1s also not deried that he in fact
received the information ; but it is contend-
ed that the information was sent to him
through Mz, Chatterji, Senior Deputy Magis-

trate, and that, therefore, be could not take
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cognizance. The law in no way limits the
method in which the Magistrate who is em-
powered by the Local Government is to
receive the information; and even if the
information is addressed to the Judicial
Commissioner or to another Magistrate and
is received by Babu Bishundeo Narain
Sinha, there is nothing in the section which
would preclude him from acting on the infor-
mation so received. It may be that there
are executive orders prev.nting any Magis-
trate, except the Deputy Commissioner,
from acting on information, but the section
makes no such restriction, and this being so
the action taken by the Deputy Magistrate
in this particular case is certainly not with-
out jurisdiction.

In the result, then, I see no reason to
interfere and I would dismiss this appli-
cation,

Mullick, J.—I agree. In the absence
of evidence to the contrary it must be assum-
ed that Mr. Chatterji had power under sec-
tion 192 to transfer the case to Babu Bishun-
deo Narain Sinha.

N. K. Rule discharged.
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his client, is hound to glve the latter reasonable

CALOUTTA HIGH COURT. notice 50 as to afford him an opportunity of obtain-
SPECIAL BENCH. ing other legal assistance. (p. 93, col. 2.) .
REFERENCES NOS. 4, 7, 8§ AND 0 OF IQ21, A Pleader has a duty not only towards his client

tobruary 6 , but also towards the Court, and it is his duty to
. February s 1622, R . co-operate with the Court in the orderly and pure
Present-—Sir Lancelot Sanderson, Kt.. Chief  administration of justice. (p. 97, col. 2.) '

Justice, Justice Sir John Weodrofte, K., Per Woodroffe, J.--If a person hecoutes a legal
and Juslice Sir Asutosh Mookerjee, XK, practitioner, and ho.ds himsclf out for and accepts
'J’MI‘I?P()R PEFITIONER ! employment, he hecomes an officer in a judicial

‘ O PETITIONER system in which his poecition, rights and duties

versus and the authority to which he is subject are deter-

Ix No. 4 or 1021 mined, _He cannot act or combine with nthe.rs,@o

Dabus RAJANI KANTA BOSE AND act against such authority. He cannot join in

an action to Loycott the Court or any particular

ANOTHER— OPPOSITE  PARTIES, Judge because of anv grievances, réal or alleged,

. IN No. 7 oF 1921 whether touching the Courts or of a political‘or
Babus RAJANT KANTA NAG AND ANOTIIER ~ other character. (p. 48, col. 1.) '
—OPPOSITE DARTIRS. Itis open  te anv legal practitioner for reagons

personal to himsclf, to refuse to practise in a  par-

IN No. § or 7921 ticular Court or hefore a particular Judge. But

BRaly ANNADA CHARAN ROY e can only adopt this course cither by refusing

. — OPPOSIFE DPARTY. briefs in such Court, or before such Judge; of if
In No. g o¥ 7921 he has accepted a brief or vakatatnama, by first

. T A s properly discharging himself on due notice to, the
Baby SURENDRA KUMAR NAG client and in the latter case to the Court. But
~ OPPOSITE PARTY. concerted action by a whole body of legal prattis

Legal Practitioners Act (X VIITIT of 1879), tioners (o boycott a Judge or"Court in protest
§S. 13, 14—Civil Procedure Code (Act V of 1608),  against an alleged wrong of one of its membets or
0. 111, 7. 4 -Unprofessional conduct— Boveott  in respect of its conduct of the administration- of
of Courts- Vakalatnama, acceplance of — Pleader,  justice gencrally is not permissible, because the Bar
obligations  of — Fees,  non-payment of- Pleader,  in any such case cannot constitute itself an author-
whether can decline to conduct case -Special agree- ity to adjudge on such greivance and its duty is
ment entitling  him (o do so— Onus— Non-atfend- - not to impede the administration of justieélby
ance— Justifving  reasons - Dischavge of Pleader  collective abstention from Court, but to makéits
+ Notwe to client - Periission of Couri— Procecd-  representation through (if there be one) its Aesgcia-
ings jor wunprofessional  conduct—Quasi-criminal  tion to the High Court which has superintendence
proceedings. in such matters. (p. 98, col. 2.) .

Where a Pleader, after accepting a wakalainama, A Pleader cannot he charged with grossly im-
fails, without justifying necessity, to appear on  proper professional conduct because by reason of
Dehalf of his client on the date fixed for the hear-  circumstances not under his control, he was pre-
ing ot the case, he is guilty of unprofessional con-  vented from doing a dnty towards his client.
duct within the meaning of section 1j of the Legal  (p 98, col. 2.)

Practitioners Act and proccedings can be drawn It would not be possible to chitge a legal prac-
up against him accordingly. (p. o7, col. 2) titioner with grossly improper conduct if he omit.

A Pleader is not justified to abstain from the tedto carry out hisduty to his client by reason of"his
Court under threat of social hoycott and  genuine fear of any real and substantial' injury,
in pursuance of a resolution passed at a public  physical or otherwise, to himself or family. “Nor
meeting to boyeott the Courts to express dis-  would it make any difference if such fear were in
satisfaction with Public Administration. Where  fact, unfounded if, in fact, it was sincerely enter-
a Pleader accepts a vakalainama in general and  tained. (p. 99, col. 1.)

common terms, he is not justified to decline to Procecdings against Pleaders under section 13
attend the Court merely because no fee is tendered  of the I,cgal Practitioners Act are quasi-criminal
or paid to him. (p. 101, col. 2.) in the scnse that they may resnlt in penalties,
Per Sanderson, C. J.—The acceptance of a  (p. 100, col. 2.) . ; v
gakalatmama in o suit by a Plrader entails a duty Quasi-criminal proceedings are: not criminal

japon the Pleader to attend the Court on the day  proceedings in the scuse that ‘all rules of procedure
fixed for the hearing of the suit, unless it is proved  applicable in criminal trials are necessarily in force
that his obligations towards his clicnt entailed by  in a guasi-criminal proceeding. (p. zoo, col. 2.) ™" :
the acceptance of the wakalatpama were limited Where it is shown that a Pleader has accepted
by a special arrangement. accompanying the ac- a vakalatnama in a general and common form
captance of the vakalatnama. The orus oL prov-  and tefused to act, this is sufficient to start apro-
ing such special arrangement lies on the Pleader ceeding against him under the Legal Practitiogers
concerned. (p. 91, cols. 1 & 2) Act. (p. 101, col. 2.) ,
Tn the absence of proof of any special agreement 1f a Pleader stipulates for payment of fees before
to that effect, the mere fact that no fee is tendered  he does any work he is not bound to do such work
or paid is no justification for the Pleader's refusal  without such payment. If, however, he accepts a
to attend to the client's interests.” (p. ot, col. 2.) vakalatnama without such stipulation, that is, gives
‘A-Pleader; -who does not-intend to appear for - credit to his client he must proceed to represent

6
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him, even though unpaid his fecs until either his
client discharges him or he properly discharges
imself, (p. 101, col. 2.)

Per Monkerjee, J.—The failure of a Pleader to
appear to conduct the case before he has discharged
himself in the manner prescribed by law, unless
such fajlure can be justified, renders him liable to
disciplinary action by the Court. It is not practic-
able to have a complete enumeration of justifying
circumstances which must necessarily depend upon
the facts of each case. It may be successfully
urged as a justifying reason for failure to attend
to a case, that the absence was in fact due to over-
riding pressure of circumstances beyond the control
of the Pleader, notwithstanding an honest desire
‘on his part to perform his duty towards his client
and towards the Court. (p. 105, cols. 1 & 2.)

A Pleader is more than a mere agent or servant of
his client. He is also an officer of the Court, and as
such he, owes the duty of good faith and honourable
dealing to the Courts hefore which he practises his
profession. (p. 105, col. 2.)

Any attempt on the part of a Pleader to hoycott
the Courts or to obstruct the administration of
justice by a resort to any form of devire, consti-
tutl;es g)round for disbarment or suspension. (p. 1¢6,
cal. 1.

Proceedings against a Pleader under the TLegal
Practitioners Act are not of a criminal nature.
They are neither civil suits nor criminal prose-
cutions. They are special proceedings resulting
from the inherent power of the Courts over their
officers. (p. 106, cols. 1 & 2.)

A Pleader against whom a charge of unprofes-
sional conduct is brought must be allowed an oppor-
tunity of making his defence unless he does not
choose. to make any. (p. 107, col. 1.)

When in answer to a charge made against a
Pleader, a written statement has been filed in a
proceeding under section 14 of the Legal Practi-
tioners Act, it i3 not obligatory on the Court to
rule out all conceivable hypothetical grounds,
which could have been, but had not been, set up
in answer. The justice of the case may ordinarily
be met, if the enquiry proceeds on the basis of the
charge and the answer.(p, 107, col. 2.)

References under section 14 of the ILegal
Practitioners Act, 1879, made by the District
Judge, Noakhali, in the matter of Mis-
cellaneous Cases Nos. 54, 55, 159, 161, 162
and 322 of 1921.

Mr. B. L. Mitter, Standing Counsel (with
him Babus Dwarkanath Chakravarty, Senior
Government - Pleader, and Swrendra Nath

Guha), for the Government, in No. 8.
—In this case there was a Rent
Suit No. 318 of 1920. In that suit

there were three plaintifis—Prasanna,
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Jasoda and Sashi, Prasanna alone gavea
vakalatnama (Exhibit 2). There was a
second wvakalatnama given by Jasoda and
Sashi which was accepted by Babu Annada
Charan Roy on 1oth January 1921 (Exhibit
3). This gentleman also accepted the other
vakalatnama (Fxhibit 2). So that he was
retained for all the three plaintiffs. The
case was fixed for hearing on 2nd June 1921,
Mr. Roy is the Secretary of the Local Bar
Library. He called an informal meeting to
consider whether the Pleaders should or
should not obey the hartal in view of the
public feeling. The opinion of the majority
was that it was not safe to disobey. On
2nd June 1921 phiintiff Jasoda, who is a
cousin of Mr, Roy living in the same house,
went to the Pleader and asked him to move
for an adjournment. On his refusal he filed
a petition (Exhibit 1) which was granted
and the case was postponed.

[SANDERSON, C. J.—The petition states
that the adjournment was necessary on
account of the harfal of the Pleaders. Is
that a cotrect translation ?]

In his explanation the Pleader states that
he informed his client of his inability to
come to Court and that he was working
gratis by reason of relationship. The Govern-
ment Pleader, the Public Prosecutor, and a
Mukhtear attended on that day.

[Woobror¥g, J.—We should proceed on
the basis of legal evidence.]

In the meeting it was also resolved that
the people would punish those who would
disregard the resolution. Subscriptions
were being raised and any one who refused
to pay was to be afraid of the consequences
of non-payment. Social ostracism could be
made only in a caste meeting and not ina
meeting of motley crowd like the present one
which consisted of Hindus, Muhammadans
and all sorts of people. Six witnesses were
examined on behalf of the Pleaders. At
first proceedings were drawn up against
the present gentleman and another Jatin
Pabu. Rut it having been proved that he
was lying ill at the time, the case against him
was dismissed. There was, firstly, a public
meeting at Noakhali. Secondly, an informal
meeting of the Local Bar Association that it
was not safe to attend Court. From that it
is to be inferred that the Pleader intended to
absent himself from Court. Thirdly, there
was an actual strike of the Pleaders who ze-
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appeared -in Court after the period. [lrom
that I would ask vou to infer that there was
a common object to boycott the Court.
[WooprorrE, J.—Is that onc of the
charges ?]
.. Yes. The next point is that the risk is
illusory. Lastly, the extent of the punish-
ment meted out to Jasoda Babu, the Govern-
ment Pleader, was only Rs. 25. Under
these circumstances-it is clear that the
Pleader never intended to appear in Court,
Babu Monmotha Nath Mukerjee (with him
Babus Bepin Chandra Bose and Radhika
.Ranjan Guha), for the Opposite Party.—
The reference ought to be discharged in the
interests of all—the public, the litigants and
the Pleaders. Charges framed against me are,
({) joining the hartal and the non-co-opera-
tion and not attending in furtherance of
boycott of Courts resolution; (2) wilfully
absenting from Court and neglecting client’s
work under section 13 (f) of the Legal Practi-
tioners Act,and (3) misconduct under section
13 (b) of the Legal Practitioners Act. These
charges raise a:very important issue, viz.,
whether a Pleader is bound to attend merely
because he accepts a-vakalatnama. Apart
from the special contract itself a Pleader
has no.duty to attend Court in connection
with:the case. If a brief is offered to a Pleader
he will be bound by the special terms of
the contract. The mere acceptance of a
vakala/nama does mnot requirc a. Plcader

to attend in connection with the case
on: every day. In other words, a
vakalatnama does not contain all the

terms of a contract. There is hardly any
mention of fees in the vakalatnama. It is
filed in Court simply to let the Court know
that a certain person has appeared for a
certain party. Mere non-appearance is.not
a. thing. upon which a Court can hold . a
Pleader guilty of neglect of duty unless the
client is injured thereby.

[SaNDERSON, C. J.—In this case the
Pleader, on account of the kartal, declined to
come and did not come. There is no ques-
tion of injury.]

The client does not feel aggrieved. He
took the advice of his Pleader to apply for
adjournment. The client evidently has a
right to damages against the Pleader. I
submit the Court cannot hold me guilty of
neglect of 'duty. It is absolutely a matter
as between the Pleader. and his client and

INDIAN CASES, 8

not the Court. A proceeding under the
Act is of a quasi-criminal character.
Refers to Nil Kunt Biswas, In re. (I).
Strict proof of the charges should be given
in - accordance with law.

[SanDERsON, C. J.—In that case the
Mukhtear was charged with criminal offence.]

But the principle remains the same. The
charge must be strictly and legally proved.

[MOOKERJEE, J.—Whether the case be
civil or criminal ?]

Yes, my Lord, in either case. Refers to
Government Pleader v. Raghunath .S. Sule
(2). In the petition for postponement it
was prayed that ten days’ time might be
granted to procure witnesses. The reason
given was on account of the hartal
of the Pleaders. That petition was not on
oath. It was a general petition. | In
his cross-examination he says that he did
not approach any of the Pleaders on.that
day. That is the only swern testimony.
And on that you are asked to hold me guilty
of the neglect of duty.

[SANDERsSON, C. J.~-But your-client said
that his client approached him.]

Then the position is this. The Pleader
is guilty of breach of duty because he tells
his client to make arrangements as he weculd
not be able to appear before the Court.
Therelore, the general question comes in
whether, irrespective of the contract between
a Pleader and his client, the former would
be guilty of breach of duty if he does not
attend Court on all days in connection .with
the case. Tt would not be safe to infer {rom
these statements that the Pleader refused to
attend Court on the request of his client.

[WoobrorrE, J.—How many days before
did he inform his client ?]

It is stated that he informed beforehand.

[SanpErsoN, C. J.—Supposing the client
approached him on the 1st when he
declined, then he did not approach on the
2ad?]

That would raise the question whether
that would be a breach of duty.

[MOOEERJEE, J.—We do not know. what
the contract was.]

Tt is the duty of the other side to prowe
the contract apart from the vakalatnama.

»

() 9 W. R. 29 Cr.
(2) 4 Ind. Cas, 265; 10 Cr. I. J. 526; 11 Bom,
L. R.1150.

. . . . ’
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They have failed to prove it. The ferms of
the actual contract have got to be proved
by the otker side in a proceeding of this sort.
The plaintiff got his work done by me accord-
ing to his choice and convcnience. It that
be the contract then where is the breach?
If a Pleader satisfies his client with his
reasons for non-attendance, then there can
be no bréach of dutv, The other side will
have to chow that I joined the hartal and
the non-co- -operation with reference to the
first charge. There is no evidence on that
point absolutely. All that thev have
proved is that [ did not attend during the
period and that I did not attend on the
particular date.

" [SanbERsON, C.7.—They have y.roved the
resolution of the Bar Association and that
only two Pleaders attended Courts during
1:he period of the lartel.]

“The evidence is that after the resolution
nf{ the public there was an informai uathe:-
ing of tne Pleaders in the library and the
opinion of the majority was that it would
not be safe to come to Ccurt in disregard
to the public'feeling which was running
higli. One of the gentlemen had to sufler
indignitics for attending Court. It may
he that the Fleaders lacked in courage and
high sense of military duty in attending
Court. ‘I am concerned only with what
operated on my mind. I stated that I asked
ctheér people to attend Court. That state-
ment has been proved. I succeeded in
inducing the client to apply for postpone-
ment. I did not risk to appear in Court.
That does not show that I was acting in
combination or in-furtherance of the common
cbjett to boycott Courts. That phrase has
received judicial interpretation by a Full
Bench of this Court in a case under section
149 of the Indian Penal Code. Refers
‘to Quetn v. Sabid Ali  3). There
must be some plausible evidence on
which you should proceed. The position
‘would have' been different if they could
show that I joined the harfal and the mnon-
co-operation ‘movement. The terms of the
contract have got to be proved. I submit
in "every case there is a special contract
‘between a Pleader and his client. The
vakalatnama is not a contract at all. Every
contract must have a consideration, The

@ W R B.L. R. 347 (F. B). -
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consideration is not there. The vakalats
‘nama does not contain all the terms of the
contract. ‘The mere fact of filing a zakalzs-
nama does not mean that thetermsof a
contract have been fully set out there. '

[MOORERJEER, J.—It stated “and we ﬁhall
pay Pleader’s fee loter on.”]

Where is the evidence 'that I undcrtook
to appear on any occasion in connection
with the case. What was the duty? Té
determine that you shall have'to look:'to
the contract. You cannot merely look to

the vakalatnama.

[SaANDERsON, C. J.—If the chenb approachs
ed him on the 1st June that is the contract.
It is a finding of fact.] ‘

I submit it is not a finding of fact. " It:is
merely a report of the Dlstnct Judge to
your Lordships.

|WooDROFFE, J.—If you go out of the
one charge you bring yourself under the
other charge.]

- Isimply advised tha.client to make arrangle
ments as I would not be able to'attend
Court, What improper conduct is there?

T am not bound to prove those things
which the other side is bound to prove.
Refers to Governor of Betgal v. Moti
Lal Ghosh (4). You cannot apply a part ¢f
my explanation as a missing link-and reject

the other. The proceedings are of a quas';-
criminal character.
[MOOKERJEE, J.—Have you got. bAny
R |

authority on the point ?]

See Government Pleader v. "Raghunaih
S. Sule(2), Kotha Subba Chatti v. Queen {3),
An oath should not be administered to me.

[MOOKERJEE, J.—He can be law-fully
examined ?]

Reads section 14, Legal Practitioners ‘Aét.
There is no provision about taking a state-
ment from the Pleader. That shows
that the intention of the Legislature
was not to embaras, the person. Reféss
to the General Rules and Circular Orders
of 'the High Court, Volume I, p.:'55.
‘In.cases of appeals the Pleader is required
to give an undertaking to appear and
support the appeal. That also shows
that in other cases where there is no under-
taking like that a Pleader is not bou.nd ‘to

(4) 20 Ind, Cas. 81; 41 C. 173 at 398 1
C. W.N. 1253; 18 C. ?452 14 Cr. Jazt7

(5) 6 M. 252; 7Ind Jur. 247 1 Weﬂ'iiﬁ'
2 Tud, Dec. (N, s) 454«
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appear on all occasions. The vakalatnama
Is; not consideréd to bé binding enough.
Refers to” Buldeo Misser v. Syud Ahmed
Hossein (6). As regards the evidence I sub-
mit’ the petition is wholly inadmissible.
Refers to sections 145, 157 of the Indian
JEvidence’ Act. The petition cannot be
made uge of except for purposes of contradic-
tion or corroboration. That petition is wholly
irrelevant.

{WooprrorrE, J.—That petition incor-
porates the evidence of the witnesses.]

[SanDERSON, C.J.—Why cannot it be
used under section 157 ? ]

It cdannot he made use of to prove that
I refused to attend on account of jLartal.
Refers to Queen v. Bishonath Pai (7). The
incorporation ‘as in cases of medical or
chemical reports are done under section
513, Criminal Procedure Code. The witness
is there only to be cross-examined by the
other side. The rclevant point is not
whether the statement was true or not but
whether certain facts happened or not.

' [SaNDERsON, C. J.—Was any objection
takeén to this petition ?]

- No. That is not material as the evidence
is inadmissible.

. [MOOKERJEE, J.—It might have been in-
admissible if certain procedure was
followed ?]

‘Then my not taking objection at the
time woluld have precluded me from object-
ing now.

[SANDERSON, C. J.—VYour client stated
1hat he intimated his client his inability to
attend Court.]

But that does not show and it has got to
be provaed that ther> was a request and I
refused to come to Court.. There is no
evidence as to my joining the hastal.

"' { SANDERSON,C. J.—How could you prove
it'? The Pleaders as a body stood away.]

You have to gather it from his conduct.
There was no resolution passed by the Asso-
cdiation that they would join the havtal.
They simply were of opinioa that it would
1mo. be safe to attend Court . On the other
hand, he, with other Pleaders, requested
others to attend Court. There is no evi-
dence at all that I wilfully neglected my

6) 15 W. R. 143
é;} 1RW, R 3C:3D LR a2 Cr
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duty. I state that I am not a non-co-opera,
tor. There was fear of social boycott.

[SANDERSON, C.J.—Those were idle threats
according to the Subordinate Judge.]

But actually these threats were  carried
into effect. The idea would be ridiculous
to say that these people who attended Court
before and after the harial wanted to para-
lyse the work of the Court. It was fear
that operated on their minds. No grossly
improper conduct on my part has been
proved. My statement ought to be charit-
ably accepted by you. !

Mr. B. L. Mitter, in reply.—As to
the point that the wvakalatnama does not
contain all the terms of the contract and
that the contract not having been proved
it cannot be said that he was guilty of breach
of duty, If there was any special term then
it was incumbent on him to prove it. His
own statement that he warned the client
beforehand, negatives the suggestion of a
special contract. I submit request or mno
request, either of these two gentlemen is
expected to be present on all the dates of
hearing.

[ WooprorFE, J.—There is the practice
to call in Pleaders. Would not the Pleaders
be entitled to rely on it ?]

That is ordinarily the practice. But
whether the practice extends to a case that
the client has got to call in his Pleader when
the case is up for hearing, the exact practice
has got to be proved.

[ WooprozFE, J.—Ta this case the Pleader
warned the client that he would not be
attending Court. Would not that amount
to a discharge ?]

Yes, that would be discharge.

[ WonpRrRO®FE, J.—Doas he th2n come
under the Act ?]

Ves. In case where the client has no option’
but to submit he would be guilty of unpro-
fessional conduct. Because he ought to
give sufficient opportunity to his cient.
If the client consents then also he would
be guilty because the Court’s work .would
suffer by reason of the sudden discharge.
The foundation of professional or unpro-
fessional conduct is that proper adminise
tration of justice is impeded. Injury to the
clieat is not the sole test. All rules of evi
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dence are-not applicable as in criminal cases
in proceedings of this nature. The under-
taking has got nothing to do with a client.
The undertaking as required in the High
Court Circular Orde:s is a matter between the
Court and the  Pleader. As regards evi-
dence of intention, it is to be gathered from
overt acts, The theory of fear cannot be
accepted as the threats were not yet put
into effect. He himself does not say that
he-kept away out of fear., Refers to
Barindra Kumar Ghose v. Emperor (8).
The petition is admissible in evidence not
only as\a petition but also as to its contents.
Refers to section 58 of the Indian Evidence
Act. ‘A guasi-crime is an offence which is
not declared to be a crime but is met with
some penalty.

Mr. B. L. Mitter, Standing Counsel (with
him Babus Dwarkanath Chakravarty, Senior
Government Pleader, and Swurendra Nath
Guha), for the Government, in No. 9.—
The facts of this reference are shortly
these. An illiterate cultivator retained
the Pleader Babu Surendra Kumar
Nag. The client .was a petitioner in an
application under O. XXI r. go, Civil
Procedure Code. He came to Noakhali in
1920. That application was registered as
Miscellaneous Case. No.'419 of 1919. On 28th
May -1g21 the . datevof hearing was fixed.
The man went to:his Pleader’s house on that
date and. instructed him to file a petition.
The Pleader refused to come or to
sign the petition. His clerk also refused to
write.out the petition. No fee was asked
for. The man went to Court himself and
the Court adjourned the case to 30th May.
On that date his petition was dismissed.
On 14th June 1921 he filed a petition through
his Rleader for re-hearing of ithe case and
applied for restoration. In that application
hevwas examined:and the above facts were
alicited from ! him and - upon these facts the
present proceedings -were drawn up. In
this ‘case the Pleader did not file any new
uakalatnama when the application was filed,
The evidence is that he was engaged in the
original case. That .vakalatnama has not

A8V -7.Ind: Cas. 3594 37 C..467 atp, 507 ;-
Q.‘w. :3 114 1T c‘;‘. LT. 453:1 7 atp. 507; 14
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been made.an exhibit in the present case’
In his explanation the Pleader says that his
client saw him in his house and he intimated
his inability to attend Court and asked the
client to take care of his case. .

Babu Amarendranath Bose (with him
Babu . Radhika Ranjan Guha), for the
Opposite Party, in No. 9.—This reference
is not proper under section 14 of the
Legal Practitioners Act and ought to
be discharged. On the merits this
reference is not maintainable by reason
of certain facts which they are bound
to prove and which they have not
proved and also by reason of the facts
found by the Court. My client having refus-
ed to act has discharged himself and, there-
fore, no steps could be taken under the Legal
Practitioners Act. It is not grossly improper
conduct and no sufficient cause has been
made out. In the notice the case has been
misdescribed as Miscellaneous Case No. 419
of 1921 which ought to have been of 1920.
This was subsequently corrected. The first
charge is under section 13 (b) of the Legal
Practitioners Act. Refers to paragraph 4 of
section 14 of the Legal Practitioners Act.
The District Judge ought to have referred
the matter back, inasmuch as he differed in
the matter of the charge from the Munsif.
According to him the charge against me
under section 13 (b) of the Iegal Practi-
tioners Act was not maintainable. Section
14 contemplates that the report and the
opinion of the District Judge should agree.
If I am wrong in my contention I do not
know what to meet. As regards my second
point I do not know what I had to do on the
28th May. There is no evidence on the
point. I admit that I was Pleader in the
original suit but I deny that I filed the peti- -
tion. TFirst fix my duty and then say that
1. had not done it. He never asked me to
file hazirah. It has not been proved what
order was made on 28th May 1921 and why
the case was fixed for 3oth May . 1g92r
on which day the client never approached
me. ‘The vakalatnama has not been proved.
They. must prove the terms of the vakalat-
nama. so.as.to bring my refusal to act within
the meaning of “grossly improper conduct.”
I submit the reference ought to be dis-
charged as no case has been made out
against me.
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Mr. B. L. Mitter, Standing Counsel (with
him Babus Dwarkanath Chakravar!y, Senior
Government Pleader, and Surendra Nalh
Guha). for the Government, in No. 4.—This
reference atises out of non-appearance of two
Pleaders, Rajani Kanta Bose and Durga
Prasanno Chakraburtty, when the case was
called on, in sympathy, with certain local
disturbances in connection with the coolie
stiike at Chandpur. There was a resolu-
tion to cease all work in Court. In their
written statements they state that even if
it was their duty to go to Court they could
not go safely on account of the hartal.

[MOOKERJEE, J.—What is the derivation
of hartal ?]

We do not know. There is no question
of service of notice. In their explanation
they say that they had no mind to cause
inconvenience to the Court but they felt
bound to bow down to the popular will when
public feeling was running so very high.
The hartal began on 23rd May and ran up
to 3rd June. It appezars from the evidence
that there was no physical prevention.
They could have attended Court if they
liked. The charge was drawn up on the
2nd of July. The Pleaders then applied for
transfer and for time to move the High
Court. Both thesc applications were refused.
The learned Judge has found that incon-
venience was caused to the Court inasmuch
as it had ample time to-dispose of the appeal
after the conclusion of the Sessions case on
that dayv. So far as Rajani Babu is concern-
ed, it is intolerable that Pleaders should
join in such political meetings. A man
cannot possibly serve two masters. There
is sufficient evidence to deal with him under
the Legal Practitioners Act. He does not
appear to show cause. Asregards Durga Babu
he does not come within the scope of the Act
as he was retained only for one particular
day. In that view there was no neglect of
duty on his part. Rajani Babu was retained
for his whole appeal. He did not give any
notice to the client discharging himself
from the case. The client was anxious to
have him. He took part in meetings which
advocated boycott of law Courts. He has
not renewed his license this year and does
not care to appear in this Court.

No one appeared to show cause.

Mr., B. L, Mitter, Standing Counsel, (with
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him Babus Dwarkanath Chakravarty, Senior
Government Pleader, and Swurendra Nath
Guha), for the Government, in No. 7.—On
the facts as in the previous case the
Pleaders have been reported under sec-
tion 14 of the Legal Practitioners Act.
In this case the opposite party got every
opportunity to cite witnesses and defend
himself. He has been charged with
breach of duty in not attending to his
client’s case and of improper conduct in
joining the non-co-operation movement and
the meetings in connection with the hartal.
In his explanation he said that it was not
possible for him to attend Court against the
strong current of public feeling and that the
proceedings were instituted against him
maliciously by the District Judge. In the
vakalainama the DPleaders have been given
general power to do every thing necessary in
connection with the Case No. 1083 of 1920, It
was accepted on 11th January 1921 by these
two gentlemen and two other gentlemen.
It can hardly be said that a retainer of this
sort would be discharged without a notice
to that effect to the client. Babu Rajani
Ch. Mitra was the seniormost of the four
gentlemen. As a matter of practice a Pleader
would not attend unless he is requested
by his client to do so. The evi-
dence is that the client did not go to his
Pleader’s residence on the 25th.

I SanprrsoN, C. J.—When a Pleader
accepts vakdlainama, is he bound to attend
Court ?]

I have spoken of the practice obtaining
in the Mofassil. I submit, inspite of the
practice, the Pleaders ought to have given
some warning to the clients in view of their
inability to attend Court on account of the
harial. The Pleaders cited three shop-
keepers and one Pleader to prove the general
condition of Noakhali. There is no
case of actual prevention. Apart from any
risk they were really in sympathy with the
movement. If they thought, rightly or
wrongly, that they would not be able to
attend Court on the 25th they ought to have
given sufficient time to the client to take
necessary steps.

[ SanDERSON, C.J.—Did they take any
step for the protection of the interests of
the client ?]

No, They say it was the practice with
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Pleaders not to appear unless instructed by
the clients to do so on a particular day. I
sybmit it was their duty to do so.

[MOORERJEE, J].—When was the hartal to
take place ?]

On and from the 23rd May to the 3rd June.
It is not open to suggestion that the Pleaders
can join any movement to boycott the
Courts.

[ Wooprorre, J.—Is that thg charge ?]

Yes, my Lord

[ WoODRO¥FE, J.- There is nothing fur-
ther in the evidence except that they did
not appear in Court on that day. ]

, Ves.

IMoORERJXE, ]J.—What are the authorities
in support of your point ?]

“T'he earliest case on the point is to be found
in Gopeenath Mudduck. In re (9). Thea
there are the later cases in Munireddi v.
Venkata Rao (10), Muthy KrishnaYachendra
BRahadur v. Nursc (11), Prablu Lal v. Kumar
Krishna Dutl (12), Prabhu Lal v. Kuinar
Krishna Dutt(13). In Muthe Krishna Y achen-
dra Bahkadur v Nurse (11) it was held
that the position of a Pleader was equal to
that of a Selicitor, That case also discusses
the duration of a Pleader’s rctainer. In the
case of Gopeenath Mudduck, In re (9)
it. was laid down that the acceptance of
a,vakalatnamah is 1o he unconditional. In
Munireddi  v. Vnkata . Rao  (10)
it was leld by the Full Bench that a
Vakil is bound to appear and conduct the
case even if he is not paid unless there is an
agreement to the contrary or at least suffi-
cient notice to that effect is given to the
client. It is not one of the defences in the
present case that the Pleaders were not paid
or. that the clients refused to pay. Refers
to 26 Halsbury’s Laws of Tingland, pages
737—8 There it has been said that a retainer
is.prima faciz an entire contract.

[MOOKERJEE, ]J.—There is another in Law
Magazine a judgment of Mr. Justice Louis
Jackson.]

(9) 14 W.R. 7.

(1o) 17 Ind. Cas. 544; 37 M. 238; 23 M. L. J,
447 sz L T. 615; (1912) M. W. N. 1029; 13
Cr..L.J. 8

(1) 09 Ind Cas. 695 44 M. 078; 14 L; W,
154 41 M. L. ). 213; (1921) M. W, N, 562.
W?xz '-; Ind. Cas. 78; 23 C. L. J. 473; 20 C.

(13) 33 Tnd, Cas. 73;23C 1. J.326;20C. W,
N q3n

11923

Dr. Saret Chandra Ba<ak (with him Babus
Bepin Chandra Bosc and Radhika Ranjan
Guha), for the Opposite Party, in No. 7.--I
shall first take up the case of Babu Ra]am
Kanta Nag. The charges against him are two,
(Reads). There is absolutely no evidence that
I had taken part in the boycott meeting.
There is no evidence that I boycotted the
Court in furtherance of the common object.

[SanpersoN, C. J.--Is it not a fact
that only two Pleaders attended Court during
the period ? Ts not that snme evidence of
a comnion object ?|

I submit it is not so. We do not know
what is the common .objcct.

[ SanpERsoN, C. J.—I said @ common
object. |

There may be a reason common to all hut
that would not form a common object.
There is no evidence to show that 1 joined
the non-co-operation movement and the
hartal. ‘There was no resolution of the Bar
Association in this connection. I'lhe Govern-
ment Pleader ought to have been the best
man to speak on the matter. He was pre-
sent for attending Court.

[ MookERJEE, J.—Did the Pleaders make
the statements on oath?]

The oath was wrongly administercd. No
oath should have becn given. Refers
to Kotha Subba Chetti V. Queen (5). We
say that we did not attend Court for fear of
being put to humiliation by reason of the
highly irritated public feeling. 1f evidence
were available to prove that there was sus-
pension of practice by reason of the resolu-
tion then that would have heen against me.

| SANDERSON, C. J.-—Why is it incompe-
tent to administer oath to a Pleader ?]

In that case, the Pleader was in the posi-
tion of an accused —a guasi-criminal. With
regard to the first charge there is absolutcly
no evidence on the record. This charge,
1 submit, should, therefore, fall through.
There is also evidence to show that the
Noakhali Pleaders did not pass any resolu-
tion with a view to boycott the Courts of Law
there. There was fear of social punishment
in disregarding the public mandate. There
is evidence to show the sort of humiliation
the Government Pleader was put to. There
is no objection on a Pleader to attend Court
on any particular day when he has no busi-
ness. As regards the second charge that I
abstaiped from attending Court on 25th May
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danmd neglectod the buterests of the client, T sub-
mit, according to defeudont honsell, wo offier
work except [iug of wiitien stafcient was
done by Rajani Babu, ‘The reaszon given is
that Isabu  Rejanl Cie Btier s e
retained Scaior Ploadcr. T del mv o work,
T was not acted 4o do wny il we ko The
clivnt did nob oy his appliveton for tiae
stutle (o which of the fowr Phadas did ne

go on that date The peiftonds unt en
oath., Ju Lis cvidenee vie 1oan sayvs that he

went to b rotained Pleader. Woe poshibes
also advis:d Wim to vaibe o nore g Tis poti-
tion thot af the Pleadeis were abeeat, an oil
that around an adjeermment woald he groi-
ed. Vou will hove to iake into consideraidon
all these circamriances, eud T swhmit the
circunmianees are cioniy ia v Laveur,

Wr. InoLMilier, inotepiy. - Thete s no
direct evivece of coabination Lat ic cun
be sately npoiced ibaf iy combmed,
The terrer of socid Do selt oo valid ex-
cuse at all specially i a ulbaee windh an Been
connected witlh Lailwaye,

SEN LN
RERETS NG NOL o T,

Sandessor, €. .- lu his rdderenee i
appears thai the Pivador B 2, Chaimamutty
was retaincd 1o 1ealie an vppl'cation on one
duy oy (in tin - abeaaee of the Pleader who
Olod the oppent),

This dutv e Joy pedormed and Lis
retainer wus Gevhioeek

e wus ot Lasiher retidved i the case,
and, conseouenid, i our epituon Hier: was
no prefessional wecondne g on b5 poat,

In the case ef 0, PP Cliahranascty, {Lere-
fore, the refironee v discliargeld,

The case of R L Tese 1s difierent,

He was the Ploaer for the appellant
whose apieal ws limed for heartig on the
end June 1921, The Pleader dic not anpear,
Notiee under 1he Lol Practitioners Act
was served upon him, but be did ot appear
1o show catse,

He anparently wos p esent al the public
mecting where the sarial vwos deddaied and
teok part in movin ome  e-olutions,

The resolutions invalved a boyoott of the
Court by the Ileaders.

In Lis case there can be no doubt that he
deliberatidy to.k pare in W herlel” of the
Pleaders. We have, however, heen inform-
ed that R. K. Bosc has ccasud to practice
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as a Pleader and has not taken . ut a cer i°
fdeate this year. '

Consequently, in rur juldgment, it is not
neCessary for s al prosent to enquire fur-
ther into tbe case of R, K. Bose, or to tuke
any steps in coancetion with this reférence.

Reppnuner No. 7 oF 1021,

Savderson, €. 4. “tnis is a  reference
Ly the learned Listrict Judue of Noakhal
forwarding a r port made Ly the Officiating
Subordinate Judpe uuder the Legal Practi
tionets Act, 1870, with respect to iwo
Pleaders of that Cowt, Rajani Kanla Nag
and Preo Nath Koy Chavnhuri,

The Suburdingic fade s reported that the
Pleaders committed grossiy improper con=
duct in the discharg: of iheir professional
duly by not attvuding Court oun the:date
in yuestion and neclecting 1o do the neges-
sary work on b haif of their client in ‘the
suit mentioned i the roport on the esth
Jiay 1.:21 though asked by thddr client: he
further reporivd tha* they wete guilty of
misconduct within the mcaning of scction
13 (f) of the Legal Practitioners Act. The
Tewsued Distriet judge conifirmed the report
of the learned Sabordinate Judge,

The charges against (he Pleaders were
in similar terms and the charge against
Rajani Kauta Nag mayv be taken for the
purpose of ascertaining the terms thereof:
That charge is as fnllows (— ; )

“Whereas you being a Pleader of this Coprt
joined the harte/  and noun-co-operation moves
ment and  did not atiend  the Court  along
vrich oiher members of the Local Bar in further-
agce of the common  object of the said move-
ment and the hoyecott of Counrts from 23rd May
1021 to 3rd June 1g2r and  whereas you were
cagagred as a Pleader for the defendant in the
marginaliy noted suit pending in this Court that

was fixed for hearing on

0. 0. No. 1033 of the date  meutioned
1620, against it and whereas
Phagaban Chandea you willully mneglected

Rai  Chaadbuzi—~De- your clieat’s work and
iondant No, 2. acted to the prejudice of
25-5-21. his intezest by absenting
yousclt from  the Court
on that d-te you therchy comaitted grossly im.
proper conduct in the  discharge of  your pro-
fossional duty bv nudecting your client’s work
anid acting to ihe prejudice of his interest {(sec-
tion 13 (1)) and son have fnrther been guilty of
nisconduect by jolving the said movement started
to boycolt Courts and paralyse the work of the
Courts anrd absenting yourself from the Courton
those dates {23rd Meay 1012 to 3rd Jume 1rg21)
without any lawful excuse,”
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On the hearing of the charge the Pleaders
filed written explanations. Rajani Kanta
Nag, among other allegations, said that he
was only instructed to file the written state-
ment along with several other Pleaders for
the defendant No. 2, on the 17th February,
1921, and that since the filing of the written
statement the said defendant neither con-
sulted him on any date about his case nnr
made any tadbir for him. Further allega-
tions are contained in paragraphs 3, €, 9, 10
and 13 which are as follows :—

“(3) That on 25th May 1921 the said defendant
No. 2 did neither pay me any fees nor did he even
come to me to ask for my legal advice,
nor did he instruct or ask me to make any fadbir
in his case, nor did the defendant No. 2z even
inform me that this case was fixed for hearing
on 25th May 1921 and that I did not know what
tadbir he actually made on that date. This de-.
fendant No. 2 did not enter his case in my
sherisia, he himself took all the previous dates
and looked after the case.”

*6. ‘That in the matter of not attending Courts
during hartal there was no combination or common
object amongst the members of the Bar,
that I did not, with a view to the furtherance
of the alleged .common object of the hartal or
non-co-operation movement, absent myself from
Court from 23rd May 1921 to 3rd June 1921.
No such hartal or mnon-co-operation movement
was started by me or the Local Bar; non-co-
operation movement was started long before

e period in question and it has no connection
with my absence from Court.”

“9. That consequent upon the cooly affairs
at Chandpur, public feeling in this town ran so
very high that the people, in one voice, resolved
in sympathy for them, to suspend all works for
a time and desired the Pleaders, the Mukhtears,
merchants, ghariwailas and others to follow their
decision under threat of social punishment and
humiliation, and that it might be in obedience
to this resolution that none of my clients asked
me to appear in Court from 23rd May 1921 to 3rd
June 1921.”

“10. That the resolution referred to above was
enforced so strictly that no gentlemen could dare
disobey it with impunity, that men of position
and honour had to suffer much inconvenience
and humiliation during this period and that it
was, in no way, possible for me to attend Court
against such strong current of public opinion.”

“13. That as a matter of fact I did not join
any non-co-operation movement, I am not a
member of any Congress Committee and I do not
mix in any politics.” ) .

Preo Nath Ray Chaudhuri’s written ex-
planation contained the following para-
graphs.

“1. That non-co-operation movement had
nothing to do with the general harial declared
by the Noakhali public out of sympathy for tea-
garden coolies stranded at Chandpur. The non-
co-operation movement was started long before
the said Aarfal and has no vonnection with the
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keeping away from the Court by your petitioner.”

2. .’I‘hz_xt a general aarial in all departments
of public life was decided upon in a public meet-
ing held at Noakhali and that no one could safely
ignore or disregard the resolution of the indignant
public and in fact the clients did not come to me
on account of hartal during those days. Your
petitioner also considered it safe and desirable
to bow down to the popular will when public
fcel}n_g was running so very high and so your
petitioner did not attend Court during the period
of the same hartal, that is, from 23rd May 1921
to 3rd June 1921.”

“3. That in the matter of not attending the
Court during the harial there was no combi-
nation or common obhject among the members of
the Bar, and, in fact the Bar Association passed
no resolution at all in the matter.”

. “4. That it is not correct to say that the peti-
lioner joined the non-co-operation movement
alleged to have been started to hoycott Courts
and paralyse their work. As a matter of fact
your petitioner had been and is working as Pleader
both before and after the hartal.”

“5. That the client in question did not instruct
ne to attend the Court on the date tixed nor did
ke pay me for the same.”

‘9. That in Original Civil Suit No. 1083 of
1920, pending in your Honnur's Court I was only
instructed to file objection against the plaintiff’s
prayer for temporary injunction and to take time
for filing written statement on 11th January 1921 ;
that since the filing of that objection I was not
further instructed to do any other work for him,
that on 25th May 1921 the said defendant No. 2
did nat pay me any fees nor did he even ask my
legal ddvice.”

“10. That defendant No. 2 did not even inform
me that his suit was fixed for hearing on 25th
May 1921, he himself making tadbir in his cases
and having not entered this case in my sherista.”

These two Pleaders and two others ac-
cepted a vakalainama {rom the defendant
No. 2 in a Suit No. 1083 of 1920, on the
11th January 1921. The hearing of the
suit was fixed for the 25tl: Mav 1921. Nei-
ther ot the Pleaders attended the Court on
that day, and the defendant No. 2 filed a
petition askiny for a month’s adjournment
on account of the hartal which had begun
on the 23rd May 1921 and which continued
until the 3rd June 1921, and in consequence
of which the Pleaders did not attend the
Courts.

The petition is as follows ‘—

“To-day is the date of the abovementioned suit,
To-day I went to Pleader’s basha with copy of
issue to file list of witnesses: making hartal in
the course of non-co-operation 'no Pleader looked
into any papers. I pray for one month's adjourn-
ment in order to enable my Pleaders to consuit
with reference to suit papers as to what evidence
should be adduced on my behalf and to file iist
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of witnesses. Be it known that for the reasons
stated above nomne of the Pleaders mnot having
signed the petition I file this pctition signing
it ‘myself, Dated 25th May 1921.”

The defendant, when cross-examined, said
that Rajani Mitter was his retained Pleader,
and that he did not go to the houses of the
two Pleaders concerned in this reference,
nor to the house of his Plcader, meaning
thereby, as I understand, Rajani Mitter,
and that he did not instruct the two Plead-
ers to work for him on the 25th May
1921,

The learned Judge, however. said that
he was unable to accept this evidence, as
the witness was, in his opinion, evidently
trying to save the Pleaders; and he found
as a fact that the Pleaders were asked to do
the necessary work on behalf of the defend-
ant No. 2 on the 25th May 1921, )

I see no reason for disagreeing with
this finding of fact and in my judgment it
must be taken for the purpose of this case
that the Pleaders were asked to attend Court
on the 25th May 1921 and that they re-
fused todo so. The question, therefore,
arises whether they were justified in so re-
fusing. I have no doubt that the reason
for their refusal was the hartul which
was then in force. On account of an inci-
dent in connection with some coolies at
Chandpur, resolutions had becn passed at
a public meeting in Noakhali, one of which
was to the effect that the Pleaders should not
attend the Courts. In consequence of
this the Pleaders in a body with one or two
exceptions, abstained from attending the
Courts,

Each of the two Pleaders, as alrcady
mentioned, stated in his explanation that
he had been instructed only in respect of
particular matters in the suit and it was
argued that they were under no duty to
attend the Court on the day in question.

1 cannot accept that contention. The
Pleaders had accepted the wvakalatnama and
it is proved, in my opinion, that they were
asked by the defendant No. 2 to go to Court
and protect his interests, and that they
refused. In my judgment it was their duty
to do so, unless it is proved that their obli-
gations towards their client, entailed by the
dcceptance of the vakalatnama were limited
by a special arrangement accompanying
the acceptance of the wvakalainama. No
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such special arrangement has been proved
by the Pleaders, upon whom the onus of
proving it lay.

It was then said that no fees were paid
tor their attendance at Court on the 25th
May 1921. No proof has been given that
any fee was asked or that there was any
arrangement that a fee should be paid before
the Pleaders would attend Court. In the
ahsence of such proof the mere fact that no
fee was tendered or paid is, in my judgment,
no justification for this refusal to attend to
their clients’ interests.

Further, having regard to the facts of
the case and the statements in the written
explanations of the two Pleaders, I have
no doubt that even if a feec had been offered,
they would not have accepted it or attended
the Court.

It was then argued that there was no
evidence of the common object alleged in
the charge.

I agree that it has not been strictly proved
that the Pleaders took part in what has come
to be called the ‘ non-co-operation *’ move-
ment,

In my judgment, however, it has been
proved that the Pleaders did join in the
hartal, oue object of which was to boycott
the Courts.

The excuses put forward in the written
explanations of the Pleaders, in my opinion,
cannot be accepted. In the one case, the
Pleader stated that he did not attend the
Court for fear of being put to great incon-
venience and humiliation by the irritated
public. In the other case the Pleader stated
that he considered it safe and desirable to
bow down to the popular will when public
feeling was running so very high and so he
did not attend Court during the period of
the harlal.

The Pleaders must be judged by their
conduct. The facts of the case do not show
that there was any real risk of physical
danger to them if they had attended the
Court. They never made any attempt to
do so. The learned Subordinate Judge
has found that the plea that they were
threatened with social punishment was a
lame excuse. One Pleader allowed the fear
of ‘‘inconvenience and humiliation " to
override his duty to his client and to the
Court. The other considered it * safe and
desirable to bow down to the popular will ’
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mihor than do Lis duty to his client and to
thg: Court. There hiing no adequate reason
{for the abstention from the Courts, T regret Lo
haye to come to the conclusion that the
Pleaders willingly acquiesced in, even if
they did not actually sympathise with, the
boveott of the Courts. By so doing they
lent support to the movement, which was
calculated to paralyse the administration
of justice.

. In my judgment, therefore, the Pleaders
concerned in the reference were guilty of
grossly improper conduct within the meaning
of clause (%) of section 13 of the Legal Irace
titioners Act, aud of such wmisconduct as
would bring their case within clause (/)
of the same section.

" RerernNc: No. 8 or 162,
Sanderson, €. J.—'Tlis is a reference by

the learned District Judge of Noakhali for-,

warding a report of the Subordinate Judge
under the Icgel Practitioners Act. The
charge was as follows :--

“Whereas yvou beiag a Ileader of this Cowit
joined the Aertel and non-co-operalion move-
ment and did not attead the Court along with
other thembers of the Local Bar in furthcrance
of the common object of the suid movemenl and
the boycott of Courts [rom 23rd May 1921 to jrd
June 1921 and whereas you were cugagel as a
Pleader for the plaintiff in the marginaliy noted
" ' o .p Suit nending in  this Court

0. C. No. 818 of that was fixed for hecaring

0. - on the date  mentivned
- Prasana Kumar against it and whereas you'
Bal, 8? laintitf. wiliully  neglecied  your
- -6-21. client’s work and acted to

the prejudice of his interest by abseuting vour-

If irom the Conrt on that date you thereby comn-
mitted. grossly improper conduct jn the discharpe
¥ your professional duty by mnegleciing your
diert’s work and acting to the prejudice of lis
inlercst . }secti,on 13 (b)) and you have [urther been

iilty of misconduct by joining the said move-
ment started to boycott Courts and paralyse the
work of the Courts and absenting yourself from
the Court on those dates (23rd May 1921 to 3rd
June 1.\?.’.1) without any lawtul excuse ( (section

I_pTim report of the Subordinate Judge was

that the Pleader was guilty of grossly im-

proper conduct in the discharge ol his pro-

iessional duty within the meaning of clause

() of scetion 13 of the Legal Practitioners
ct and of misconduct within clause (f) of
e said section.

, The learned District Judge concluded

his reference as follows :—
-“'The opposite purty, as such Pleader, is Hable
to some punishment, however light, under sestion
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14 of the Tegal Practitioners Act; as he, in my
opinion, has brought himself within the discip-
linary jurisdiction of the High Court and his mis-
condnel which falls within clavse (f) of scction
13 of the Legal Practitioners Act, is grave cnough
to Jeserve it,  But I cannot say that bis conduct
deserves severe punishment.”

Notice of the charge was given to the
Pleader on the 12th July 1921, and on the
30th July 1921 the Pleader filed an ex-
%ﬂanation Lo which reference will be made
ater.

‘The material facts in this case are as
follows : one Jashoda Kumar Roy and two
of his brothers filed a mortgage suit in the
Court nat Noakbali, In this suit the
Pleader Annada Charan Roy and another
Pleader, A. M. Tose, accepted a vakalatnana
from }Jashoda Kumar Roy, in January and
lfebruary 1921, respectively. The 2nd Juné
1021 was fixed for the hearing of the suit;
on that day Jashoda Kumar Roy filed &

petition in the Court, which was as follows :—-

“On acconnl of harlal of the Pleaders the wit<
nesses or the Pleaders of the plaintiffs in the above
suil decline fo attend the Court. The plaintiffs
are, therefore, unable to prove their case or to,
condiet it otherwise. So it is humbly praved
that the Court be pleased to adjourn the suif to
some other Jdate and grant the plaintiffs 1o days®
time to prorluce witnesses.” -

Tle result was that the hearing of the
suit had t{o be adjourned.

At the hearing of the charge against the
Pleader, Jashoda Kumar Roy gave evidence
and said that the contents of his petition
were true to his own knowledge.

It was argued by the learned Vakil for
the Pleader that though it was permissible,
to prove the fact of the filing of the petition,
the contents of this petition were inadmissi-
ble in evidence ; and that the case must be
decided upon the verbal evidence of Jashoda
Kumar Roy, and that as he said he had
suffered no loss and had no complaint to
make against his Pleader the reference
should be refused. )

Jashoda Kumar Roy is a cousin of the
Pleader Annada Charan Roy and the learned
District Judge has held that apparently
interest for his cousin had made him forget
what he had said in his petition.

In my judgment, the contents of the peti«
tion were admissible in evidence. In my
opinion it was admissible under section 157
of the Evidence Act in corroboration af
the evidence which the witness had already
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given-at the time when his attention was
directed to the contents of the petition and
when he said that the contents were true
to his own knowledge. It is also to be noted
that the petition was the foundation of the
proceedings and that no objection was
raised to the admission of the evidence.

In my judgment it is clear that in this
case the Pleader declined to atiend the Court
on account of the harfal of the Pleaders.

In the course of the argument, the learned
Vakil {for the Pleader informed us that /-
{al meant *‘ strike ".

This  conclusion is not based upon the
statements in the petition only. There is
other evidence in this case.

It appears that on the 22ad May 1921, 2
ateeting was held in the town and resolutions
were passed, one of which was that Pleaders
and Mukhtcars should not attend the Courts.
This meeting was held to show sympathy
in respect of an incident which had occurred
at Chandpur. The object of such a reso-
lutionicould only be to boyentt the Courts
and: so interfere with the administration
of justicee On the 2;rd May 192t the
Pleaders in a body with the cxception of
the ‘Government Pleader and Public Pro-
secutor, abhstained from attending the Cowrts,
This abstention lasted until the 3rd June
1921. ‘There was an informal gathering
of some Pleaders in the Bar Jibrary called
by the Pleader Annada Charan Roy, whose
conduct is now under consideration, at
which ‘meeting the opinion was expressed
by the majority that * as the public fecling
is very high it is not safe to disobey.”

These ‘facts show conclusively that it

was in consequence of the harlul that
Annada Charan Roy did not attend to
Jashoda: Kumar Roy’s suit on the 2nd June
and unless good cause can be shown for his
abstention, in my judgment, hie must be held
guilty of grossly improper ennduct in the
discharge of his piofessional duty to his
client.
i It'was urged by the learned Vakil for the
Pléader that the Pleader was under no duty
to appear in the Court or the 2nd June
1921, ‘He argued that the wvakalalnama
was no more than an authority to the Pleader
fo'act.” I cannot accept this contention. 1n
‘this “tase the Pleader has not proved any
:Eeqiaf- arrangement and in my judgment

e .aoceptance.  of the vakalainama in the
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suit by the Pleader,entailed a duty upon tie
Pleader to attend the Court on the day
fized for the hearing of the suit or at least to
make arrangements with the other Pleadess,
who had accepted the wakalatnania, to pro-
teet the interests of the client, even if the
client had not specially requesied the Plea-
der’s services for the 2nd June. There is
no question in this case of whether a proper
fee was tendered by the client, because
the Pleader in question, being related to the
client, was working “ gratis” for Lim.

It is not, however, necessary to pursie
the consideration of the point further, for
on the facts of this case T am satisfied that
the client did recuest the Pleader to attend
the Court on the 2nd June 1921 .and that
the Pleader declined on account of the Aariul.

It was then urged that the client was
satisiied that the Pleader should not act
and, consequenily, it was o maticer between
the client and Lis Pleader and not a matter
for the Court. S

I cannot accept this conteption. In
the first place I am not prepared to held
that the Pleader can divest himself of his
duty, arising by the acceptance of the vaka-
latnama, without the leave of the Court; "

T hc-pmvi::inns of O TIIT, rr. 3 (1) und
(2) of the Civil Procedure Code support
the view that unless and until the condi-
tions specified in that rule are complied
with, the duties and cbligations of the Plea-
der will remain,

But it is not nscessary to decide this
point now, for on the facts of this case, in
my judgment, it cannot be said that the
Pleader discharged himself with the consant
of the client. ' ' -

The Pleader was bound to give the clignt
reasonable notice so as to atiord the client
an_opportunity of obtaining other legal
assistance. b-.,

In this case, the Pleader must have known
that it was impossible for Lis client to obtain
such assistance on the 2nd June 1921 ;.01
the Pleaders were observing the -harfal
except the Government Pleader and Public
Prosecutor, and the client had. no ,option
except to bow to the inevitable and to pre-
se;;i his ptl:ti‘tion himself, .

t was then urged that although the Plea-
der ahsented himself from Cofrt,-'ailgia'}-

though his absence was in consequence of
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the hartal, there was no evidence of his
joining the hartal.

I put aside the question of the *“ non-co-
operation movement ' as there is no evidence
against the Pleader in this respect. I am
satisfied, however, that there was a harial;
one of the objects of that Aartal was to boy-
cott the Courts; there is no evidence that
the Pleader took part in promoting the hartal.
but to my mind it is clear that he abstained
from going to the Court on the 2nd June
in consequence of the kartal ; he took part
in the discussion in the Bar Library, and
he acquiesced in the karial, the result of
which was that not a single Pleader, except
the two already mentioned, attended the
Courts. He must have known that the
observance of the harial would result in a
boycott of the Courts, and in a grave inter-
ference with the administration of justice.
His intention must be gathered from his
acts, and in my judgment he must be held
to have intended to take part in the hartal
to boycott the Courts. _

It was, however, said that he did this
through fear of the consequences which would
ensue if he did attend to his duties as Plea-
der. The material statements in his ex-
planation in this respect are paragraphs 2
and 3, which are as follows \—

« 2, That a general hartal in all departments of
ublic life was decided upon in public meetings

eld at Noakhali and that no onc could safely
jgnore or disregard the resolution of the indignant
public. I also considered it safe and desirable
to bow down to the popular will when public
feeling was tunning so very high and so T did not
attend Court during the period of the said hartal.

«t o, That in the matter of not attending the
Court during the hartal, there was no combin-
ation or common object among the membets of
the Bar and in fact the Bar Association passed no
resolution at all in the matter.”

I am by no means satisfied that the con-
ditions in Noakhali were such as to render
the Pleader’s attendance to his duties unsafe
during the hartal. There is no suggestion
that he made any attempt to attend the
Court, though he was able to go to tl}e Bar
Library which, we were told, is adjacent
to the Court. Other people, as already
mentioned, did attend the Courts and the
jearned Subordinate Judge characterised
the threat of social punishment as an ““ empty

threat ”'.
: 'rl‘he town meeting was held on the 22nd
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May 1921 the very next day all the Plea-
ders, except those two already mentioned,
abstained from attending the Courts. We
were informed that there are about 70 Plea-
ders in Noakhali. I cannot believe that
they were all so devoid of courage that no
one of them dared to venture to attend to
his work and duties as a Pleader.

The facts of this case point to the con-
clusion that there was a common object,
v1z., the boycott of the Courts, and that in
persuance of that object the Pleader in this .
case deliberately abstained from discharg-
ing his professional duty. Inmy judgment,
therefore, the Pleader failed in his duty both
to his client and to the Court and he was
guilty of grossly improper conduct in the
discharge of his professional duty within
clause (b) of section 13 and of such mis-
conduct as would bring his case within
the meaning of clause (f) of the said section.

REFERENCE No. 9 OF 1921.

Sanderson, C. J.—This is a reference
by the learned District Judge of Noakhali
under section 14 of the Legal Practitioners
Act, 1879.

The learned Judge forwarded with his
reference a report of the learned Munsif of
the Third Court.

The charge was (—
“Whereas you being cnrolled as a Pleader and
authorised to act as such
Mis, Case No. 419 in this Court, absented
of 1920. yourself from Court, con-
(0. X¥X1,r.90, C. P. 0,) trary to the wishes of your
Azam-ud-din—Peti- client and to the prejudice
tionsr v. Md, Ibrahim of his interests, on 28th
Bhuiya—Opp.-Party. and 3oth May 1921 when
the case noted in the margin,
in which you were engaged for the Petitioner was
called on, you are guilty of grossly improper con-
duct in the discharge of your professional duties
within the meaning of section 13 of the ILegal
Practitioners Act and have rendered yourself
liable to he reported to the High Court under
section 14 of the said Act.”

The learned Munsif held that the charge
had been established and reported the case
to the High Court.

The learned District Judge concluded
his reference by saying :—

“The opposite party as such Plcader is liable
to some punishment, however light, under section
14 of the Legal Practitioners Act, as he. in 'my
opinion, has brought himself withmm the Racip.
Hgary jurisdiction. of the High Court, his
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misconduct which falls within clause (f) of section
13 of the Legal Practitioners Act is grave cuough
to deserve the punishment.”

“But I cannot say that his conduct deserves

severe punishment.”

A preliminary point was taken by the
learned Vakil appearing for the Pleader.
He pointed out that the learned Munsif had
found the Pleader to be guilty of ‘‘ grossly
improper conduct” within the meaning of
section I3 (b) and the learned Judge had
held the Pleader to be guilty of misconduct
within section 13 (f) and that, therefore, as
the report of the Munsif and the reference
of the Judge did not agree, the reference
should not be acted on by the High Court.
In my judgment there is no ground for such
a contention.

It is clear from the terms of section 14
that the report of the learned Munsif is to
be made to the High Court. The section,
however, provides that the report of the
learned Munsif should be made through the
District Judge and that such report should
be accompanied by the opinion of the Dis-
trict Judge through whom it is made. This
was probably provided for the purpose of
giving the High Court the benefit of the
District Judge's opinion, and also as an
additional protection to the person, whose
case might be under consideration.

The report of the learned Munsif, having
been made, had to come to the High Court,
with the addition of the opinion of the Dis-
trict Judge, through whom it had to be
made, and' it rests with the High Court to
decide what action, if any, is to be taken
in respect. of the learned Munsif’s report.
In my judgment the proceedings are in
order in this respect, and the point taken
by the learned Vakil has no foundation.

Notice of the charge was given to the
Pleader on the 12th July 1921 and on the
1st August 1921. The Pleader filed an
explanation to which 1 shall refer later.

The material facts which led up to these
proceedings were as follows :—

One Azam-ud-Din, an illiterate agricul-
turist, had made an application to the Court
for setting aside a sale. On the evidence
it is clear, in my judgment, that S. K. Nag
acted as Pleader for Azam-ud-Din in connec-
tion with that application. The 28th May
1921 was fixed for the hearing of that appli-
cation. On the morning of that day Azam-
ud-Din went to Noakhali and to the house
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of S. K. Nag and asked him to sign and mova
a petition in Court on his behalf.

The evidence of Azam-ud-Din is that

“The Pleader said he would not come to Court
or sign my petition or ahajirah. His clerk said
he would not write my petition. I am an jill.
iterate man, I could not write a petition or a
hajirah. They told me to come to Court. I
came to Court but could not take any steps. I
found no Pleader or Pleadet’s clerk in Court that
day. I had engaged no other Pleader in my case
except Surendra Babu. I had requested my
Pleader to come to Court. I could not know
the result that day.”

It appears that Azam-ud-Din went to
the Court and waited about until 3-30 p. M.
He asked the peshkar to give him the ad-
journed date of the case. The peshkar
wanted the number of the case and said he
could not find the case without the number ;
this Azam-ud-Din was not able to supply :
the number was noted in the diary of the
Pleader’s clerk, but neither the Pleader nor
his clerk had even taken the trouble to give
Azam-ud-Din the number of his case. The
result was that the case wag called on and
as no one appeared it was adjourned until
Monday the 3oth May, 1921. This was
without the knowledge of Azam-ud-Din,
and he returned to his home without know-
ing what had been done about his case.

On Monday, the 3oth May, the case was
again called on, and as no one appeared the
application was dismissed.

On the Wednesday or the Thursday follow-
ing, Azam-ud-Din again went to Noakhali
and learnt from the Pleader’s clerk that
his case had been dismissed for default.

On the 14th June, 1921, a petition was
filed praying for the restoration of the appli-
cation which had been dismissed on the 30th
May, 1921.

This petition was signed by the Pleader
S. K. Nag.

The petition is as follows :—

“r.  The petitioner filed in this Court against
the opposite party Miscellaneous Case No, 419
9f 1920 for setting aside sale. But that case hav-
ing been struck off on 3oth May 1921 for default
on account of the absence of both the parties,
the petitioner has sustained a heavy loss.

2, The petitioner himself came to Noakhali
on the date fixed the 28th May 1921, but a8 hariad
prevailed at that time in the town and as Plea-
ders and clerks did not attend Court and as the
petitioner himself does not know how to read and
write he colud not take any step. and haviag
loitered the whole day in the Court went home
without knowipg the date. It is now secnthat
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fhe ebove case was'adjonrned to 30th Mav 192t
and struck off for defanlt in the abuence of Loth
the partics. The petitioner conll ndt compre-
hend that the daie wonkd be gdjoarned aftel two
days. "I the petitioner coudd krow that 1he case
would be, fixed for joth May 1421 he wonld surely
have attended the Court aund ibe case woul:l De
ranted ey parie. .
g ?";:‘tllicfpjéti!ion for revival is fi! to he ;z:mmml‘.

w3 ‘Fhe cause of action has arizen [rom Joth
May 19zt when the case was ruck oft.

ty. o it is praved .
. “(Ka). That on tak cvidencs the prayer {or
revival he “granted and’ Migeellancous Case No,
19 of 1920 he 1sc,~'.luu-(l to ity -crigingd number
and justice done.’

Tt is to be noted that the Pleader by sign-
ing the petition mukes himsell responsible
for two materinl statements (—first that, in
consequence of the application to sct asice
the 'sdle being dismissed, the petitioner
(Azam-ud-Din) had.- suntained a hv:}v_v Toss,
and; sccondly, that the canse of this heavy
loss “was tihat Rartal  prevailed at the
time and Pleaders and clerks did not attend

Courts, and that as the petitioner could nei-
ther tead nor write he could not tale any
step, "I am, not awarce wm:ther the matter
was set right as neither side was able to
inform the Court what had been the result

k yetition.

QfIrll}*‘inchgqunwnt it is clear that on the
28th May -1921 8. K. Nay was the sole Plea-
der for Azam-ud-Din in conuection with the
application to set ‘aside the sale ; that was
the ‘ddy fixed [or the hearing of the fuie;
Azam-ud-Din requested him 1o go to Comt
and file a petition: the Pledder refused.
He was asked to sign a petition, the I‘J!eudvr
Ti;i:fusedi the Pleader’s clerk would not even
write out the petition.

The Pleader must bave Lnown that Azam-
ud-Din was illiterate ; he most have kqu'n
that unless he compl:tcd with ./_\.z:u.n—ud-])m S
reqquest, Azam-ud-Din’s application to set
gside the sale woulkf he-in jeopardy, and
Azam-ud-Din’s intcrests might be seriously
prejudiced ; further, he must have kpown
that as there was a farfal no other Pleader
‘or Mukhirar would be available ; and unless,
some valid excuse can be found, in my judy-
inent, his conduct was -{nost rcpre]wn_sshie.

v .. Beveral technical points were raiged by
thy leamed Vakil for the Pleader, uff of
which, i my judgment, had no substrnfe in
them, and the. fact that such points were

falken: on -his behalf is 2 stroug indication : It is: difficuit 10 treat such. an. argiumieny

T mayv make it

,283th May

- doubtedly
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that the Pleader must have fclt that on the
farts there wos no justifieation for his con-
duct and 3t is 2 maiter of srrprive to mé that
no word of regret for the uniortunate posi-

‘tion, in whiclh e placad his clienf, was forth-

cominyy, . .
It was first arcudd that the vakalatinama
was not prodoced @ to wy mind dhat is im-
material ; it was proved Ly Azome-ud-Din
that 8. 11, Nag was s Pleaderin the “orig’-
nal case for eottine aside thesale ™ and the
learned Vaktil for the Vleader admitted in
this Court thal an the ~8imt diav he wes
rom-ud-Din's Pleader in that mattcr,

It was next argtied that there was no evi-
dence of the Pleader’s duty on the 28th
Mav: ia ouy jocdouent, it s net neeessaty
in this cise 1o deline the duties of a Pleador
goneradly, 1 omerely montion this, vo that
clear that T do not adept
the sygecstion wlhao v bis henn made that a
vadlulng:ia i wevely an aaihority e

sact;in vy judginent it is much more than

that, and the acceitonee of it ontails duties
on the part of tie Plader 10, his client.

<In this case i iy net veeessary to say more.

On the facts of this case, it v judgment,
thete can he no doubt 1L was the duty of
the Ulesder to eive his aisisionce en: the
when acbod by Azaw-ud-1n o
to Jdo, and fo take ruch stops as were neecs-

csary 1o protect Lis cacend’s imerosts, L

Annther argoment vas raicd that 'n
fee was poid vy Avow-od-Din to the FMeader
an the 2Mih Ry andd, therelore, he was
not boand 1o wet as Fleader,  In my jndg-
ment this arvumeid was wetheut any founda-

dion: in the s place, Azaine cd -Din's evi-

dence way tbat e Pleoder did not avk
for any fee on tte o8k the renl reason’
why the Pleader gefued to act, was vn-
the Aawrid! wiich was then
going on, and the learied Vakil when asked
by one of my leamed biothers if the Pleader
vould have sreepted 2 foe, if it had been
olfered to him, bad {o admit that * pre-
hably 7 he would 1ot have accepted it.
T (livk inctcad of using the word ¢ pro-
bably " he miclkt have vsed the word
* cectainly.” Lo

It was then argued that the Plader had
discharged himse! on tlhe 28th May and
that the .clicnt agreed to such diccharge
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seriously : if the Pleader wished to dis-
charge himself, he was bound to give his
client reasonable notice: his refusal to
act was on the morning of the 28th May :
the case was fixed for that day: the Pleader
knew his client could get no other advice
on that day because of the harial, and that
he was an illiterate man, who could neither
read nor write: it cannot possibly be held
that the notice was reasonable.

It is then said the client agreed to the
discharge. There is no evidence of such
agreement by the client: on the contrary
the evidence is all the other way and it is
clear that Azam-ud-Din wanted the Pleader
to go to Court: when the Pleader refused
Azam-ud-Din had no alternative but to go
to Court himself, and to my mind there is
no ground for the suggestion that he agreed
to the discharge of the Pleader.

Then it was said that there was no evi-
dence that the Court made any order on
the 28th M.y that the Pleader should take
action on the 30th. That is true, but,
in my judgment, it is immaterial : the facts
show that the Pleader’s absence on the
28th May was responsible for the dismissal
on the 3oth May.

There remains to be considered the expla-
nation of the Pleader.

It appears that public meetings were
held at Noakhali in respect of an incident
at Chandpur, and resolutions were passed ;
one being to the effect that Pleaders and
Mukhtears should not attend the Court.

The learned Munsif said in his report
that the Pleaders in a body, with the ex-
ception of the Government Pleader, did
not attend Court. .

The Pleader in paragraph g of his expla-
nation stated as follows :

‘““That a general hartal in all departments of
ﬁublic life was decided upon in public meetings
eld at Noakhali as a token of sympathy for the
ill-treated stranded coolies at Chandpur, and
no one could safely ignore or disregard the re-
solution of the indignant public. I also consider-
ed it safe and desirable to bow down to the popu-
lar will when public feeling was running so very
l,:igz;f.?d 80 I did not attend Court during the said
ariae.

The learned Munsif, who was himself
on the spot, held that he was not satisfied
that the conditions were such as to render
the Pleader’s attendance at Court unmsafe
during the harial; and, as far as I can
judge from the evidence, I entirely agree

7
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with him, The Government Officers, in-
cluding the Ministerial and menial staff,
and the District Board and Municipal
Officers regularly attended their offices
during the harial. The learned Munsif
further held that the alleged threats were
of no practical consequence and that the
Pleaders could really have no apprehension
of danger in attending Courts. I agree
with this finding also. In my judgment
it is clear that the Pleader acquiesced inm
the hartal : he made no effort to go to Court:
he said ‘ he considered it safc and desire
able to bow down to the popular will when
the public feeling was running so very high
and so he did not attend Court during the
said hartal.”

The facts as found were no justification
of his conduct, and the fact that he went
so far as to refuse to sign the client’s peti-
tion, which he could have done in his owa
house, shows that he was acquiescing in, if
not sympathising with, the hartal, one objcct
of which was that the Pleaders should
boycott the Courts and so bring the admi-
nistration of justice to a standstill.

The Pleader had a duty not only towards
his client but also towards the Court and,
it was clearly his duty to co-operate with
the Court in the orderly and pure adminis-
tration of justice.

The Pleader has failed altogether in show-
ing any justification for his refusal to act
for his client, and to attend the Court and
in my judgment, he was guilty of grossly
improper conduct in the discharge of his
professional duty within clause (b) of
section 13 and of such misconduct as would
bring his case within clause (f) of the same
section.

RFFERENCES Nos. 4, #, 8§ & g OF 1921.

Woodroffe, J.—These references have
been heard separately but they have cer~
tain points in common to which I address
mysclf. The I'leaders concerned ate chargcd
with furthering a hartal or strike by abs-
taining from Court in breach of their duty
towards their clients and the Court. ‘The
hartal was proclaimed by a public meet-
ing as an expression of public feeling re-
garding the treatment of certain tea-gar-
den coolies at Chandpur near Noakhali,
‘There is no evidence to show that this Adrtal
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was part of or connected with the poli-
tical movement known as the non-co-
operation movement, though as a method
of expressing public opinion it may have
had the actions of some of those who call
themselves followers of this movement as
an examplar.

No one is obliged to be alegal practi-
tioner or (if he qualifies himself as such)
to practise. But if he becomes a legal
practitioner, and holds himself out for
and accepts employment, he becomes an
officer in a judicial system in which his
position, rights and duties and the author-
ity to which he is subject are determined.
A person may stand out of such a system
but if he enters it he is bound by the rules
and must submit to the authority to which
that system subjects him. It is obvious
that he cannot act or combine with others
to act against such authority. If the legal
practitioner has a grievance and such
grievance arises out of matters with which
the Court is concerned he must seek the
remedy from the judicial authority ap-
propriate to the particular case just as
the remedy for other grievances should
be sought from the administrative author-
ity concerned. It follows that a legal
Practitioner cannot join in an action to
boycott the Court, or any particular Judge,
because of any grievance, real or alleged,
whether touching the Courts or of a poli-
tical or other character.

Action to boycott may be manifested
either by initiating, preaching, or otherwise
furthering the boycott, such as (to deal
with the matter before us) refusing, with-
out justifying reason to attend Court when
bound to do so. The statement is so quali-
fied because there is no obligation to attend
the Courts provided that the legal prac-
titioner is not bound to his client and the
Court to do so. The issue, therefore, which
arises in the cases is whether there is any
overt act proved of the alleged intention
to boycott the Courts which is the gra-
vamen of the charge. And the chief ques-
tion again here is whether an obligation
to attend Court is established and, if so,
whether there was lawful excuse for the
non-attendance which is admitted. For
the Pleaders charged may either show, as
they attempt to do, that they were not
bound to attend Court and, that if they
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were, the promulgation of a public harial
directed, amongst others, against the Courts
was a sufficient excuse for such non-attend-
ance,

I think it is open to any practitioner
for reasons personal to himself to refuse
to practise in a particular Court or before
a particular Judge. But he can only adopt
this course either by refusing briefs in
such Court, or before such Judge, or, if he
has accepted a brief or vakalatnama, by
first properly discharging himself on due
notice to the client and in the latter case
to the Court. But concerted action by
a whole body of legal practitioners to boy-
cott a Judge or Court in protest against
an alleged wrong to one of its members
or in respect of its conduct of the adminis-
tration of justice generally is not permis-
sible, because the Bar in any such case can-
not constitute itself the authority to adjudge
on such grievance and its duty is not to
impede the administration of justice by
collective abstention from Court, but to
make its representation through (if there
be one) its Association to the High Court
which has superintendence in such mat-
ters. In the present case, moreover, rthe
abstention is aleged to have been due
to causes wholly extrinsic to the adminis-
tration of justice, namely, the action of the
civil administration in regard to some
tea-garden coolies, a matter in which the
P.eaders concerned and others may have
been rightly interested in their personal
capacity, but with which, gqua Pleaders,
and as a body of legal practitioners, they
were not concerned. '

The common form of defence in all the
cases is that since “public opinion was run-
ning so high in sympathy with the stranded
tea-garden coolies at Chandpur, no one
could safely ignore or disregard the united
voice of the indighant public,” and, there-
fore, the Pleader in question ‘“considered
it safe and desirable to bow down to the
popular will” and did not dare to attend
Court. Now, assuming that a Pleader was
otherwise under an obligation to attend
Court on behalf of his client he could
Successfully plead as a lawiul excuse that
he was by circumstances, not under his
control, prevented from doing so. Thu

& Pleader could obviously not bé chasged
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with grossly improper professional con-
duct because he did not work for his clients
at the risk of receiving physical injury to
himself. Nor might such excuse be, in my
opinion, limited to such injury. We are
not concerned in this case, nor likely to be
concerned in others, with outcasting strictly
so called, because outcasting takes place
in consequence of breach of caste rules
which in no way touch such a matter as that
before us. But the consequences of the
ancient outcasting have been in recent times
extended to cases of difference of political
opinion. That is, a party may say that if
another person or party does not do, or
does not abstain from doing what the first
party wants or does not want done, then
the second party will be subject to the
penalties of the old outcasting or ex-commu-
nication. The penalties may remain the
same, though the motive differs, in one case
being of a caste and in the other of a poli-
tical nature. To these penalties others
may be added such as humiliation or insult.
It may be true, as the learned Standing
Couunsel said, that so far as the old outcast-
ing is concerned, the effect of it is much
diminished in modern life in the large cities
and it may be true that the effect of a poli-
tical boycott is less in those cities than
in the towns such as Noakhali and in the
villages. But in these smaller towns and
villages the menace conveyed by the threat
of a boycott may be very great and might, in
my opinion, exempt a legal practitioner
from a charge of misconduct if he feared
to brave it. To hold otherwise would be
to make unwillingness to face a real danger
or lack of courage grossly improper con-
duct in the discharge of professional duty,
which is not, in my opinion, the law. In
my opinion, it would not be possible to
charge a legal practitioner with grossly
improper conduct, whatever his liability
to his client might be, if he omitted to carry
out his duty to his clients by reason of his
genuine fear of any real and substantial
injury, physical or otherwise, to himself
or family, Nor, in my opinion, would it
make any difference if such fear were, in
fact, unfounded if, in fact, it was sincerely
entertained. And this for the reason that
the Courts cannot punish a legal prac-
titioner for grossly improper conduct be-
cause. his apprehensions were beside the
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mark or he was devoid of courage., I%
such a case his client might have a remedY
against him for neglect of a duty whick
his apprehensions did not excuse. But
it would not be grounds for the Court’s
action by way of punishment for grossly
improper conduct. It might, of course,
be that the apprehensions were so little
founded as to give rise to the inference
that they could not have been sincerely
entertained. But if sincerely entertained
then no case of professional misconduct
would be, in my opinion, made out,

The question then, which, in my opi-
nion, we have to determine in these cases,
is whether the Pleaders did not attend
Court (assuming for the moment that they
were bound to do so) because they were
really afraid of the comsequences which
they thought might follow. This we must
ascertain from the statements of the
Pleaders in showing cause, their own con-
duct and the other evidence. In the first
place these statements say that it was con-
sidered safe and ‘“‘desirable” to bow down
to the popular will. The latter word evi-
dences an intention to adopt the resolutious
of that will and a sympathy with it. The
unanimity as regards the danger suggests
the same conclusion, I think that the
Pleaders were in sympathy with the harial,
evidenced by, amongst other things, their
failure (though being a considerable and
important body of the general public) to
oppose it. It is easy under such circums
stances to understand that the alleged conse-
quences of disobedience was considered
as being of no account. If it were a matter
of safety only and not also desirability it
might well have becn expected (I speak of
the circumstances disclosed in these cases)
that varying opinions would have been enter-
tained in respect of the dangers to be in-
curred as the result of disobedience to the
popular will. I have referred to the cir-
cumstances of this case because it might,
as an abstract proposition, be argued that
the general consensus of opinion was evi-
dence of a real peril. In the present case
it is denmied that the boycott was part of
the widespread, permanent and organised
non-co-operation movement, but the strike
arose out of a passing and local incident.
The strike is said to have been an expres-
sion of the popular will. But the consider-
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able body of Pleaders at Noakhali were lead-
ing members of the community, whose non-
co-operation with the movement might have
checked it, if not brought it to an end. It
does not seem to me open to a considerable
body of leading citizens to say that they
were in fear of the consequences of dis-
obedience to the popular will, when, instead
of opposing as they might have done suc-
cessfully the menace of it, they gave it
further weight by rendering it an un-
necessary obeisance. We find that, not-
withstanding that it is reasonable to expect
some difference of opinion as to the reality
of the menace, a difference which might
be due both to judgment and degree of
courage, practically all the Pleaders abstain-
ed from attendance at Court. In one
of the references (No. 9) the Pleader charged
declined even to sign a petition in his own
house, showing that it was not in that par-
ticular instance a case of apprehension
of danger in going out and attending Courts.
And in other cases it scems to me that the
refusal to attend was due to sympathy with
the objects of the hartal and not to fear
of the consequences of disobeying it. And
what were these consequences in fact ? One
person was molested by having his bicycle
taken from him in attending Court, the
Government Pleader, who with the Public
Prosecutor attended Court, was fined Rs. 25
by the ‘‘public’ (whether it was paid
or not does not appear) and has some
night-soil thrown into his compound,
another man was fined by the ‘“‘public” Rs. 5
and the like, Large number of people
carried on, and amongst these the Muni-
cipal mehtars made more decent and man-
nerly disposal of night-soil, doing, as did
others, their service in the ordinary way.
The whole affair was over within a fort-
night. On these facts the conclusions at
which I arrive is, firstly, that, whatever may
have been the risk involved, it was not
sufficient to exempt the Pleaders from the
performance of their duty,and might have
been nothing at all had the whole body of
Pleaders (who appeared to be all East Bengal
men—a people not deficient in courage)
attended Court instead of furthering and
strengthening the boycott by their absence ;
and, secondly, that such risk, if any, was not
the operative cause on the minds of the
Pleaders in inducing them not to attend.
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They did not, in my opinion, attend not
because they were in fear of any penalties
for doing so, but because they were in sym-
pathy with the cause of and object of the
hartal. To put the matter concisely they
bowed to the popular will not because
they were afraid of it but because they
approved of it.

I'hat will was an expression of public
fecling as regards the treatment of the
stranded coolies, Now, here we have no
concern with the question of such treat-
ment. I will, however, assume for the pur-
poses of this judgment that the sympathy
which the Indian public showed for the
coolies was well-founded, still that is
obviously no excuse. Whatever sympathy
these Pleaders may have had for the coolies
should not have been allowed to override
their duty towards their client and towards
the Court. If then their engagement to
their clients so demanded, they were obliged
to attend Court.

The next question is whether they were
so bound ¢

I have hitherto dealt with certain general
principles affecting all the cases and to
these I will limit my observations on this
second part of the case, ‘I'he details pecu-
liar to each casc are dealt with in the judg-
ment of the learned Chief Justice whose
final conclusions on the facts 1 adopt. I
add only some observations on the general
principles involved and which have been
referred to before us,

I am of opinion that these proceedings
are (as it has been contended and con-
ceded) guasi-criminal in the sense that they
may result in penalties. I am not pre-
pared, however, without further argument
to hold with the decision of the Madras
High Court cited to us that a Pleader cannot
be examined on oath if he so wishes. I
mention the point without discussing or
deciding it, for that is not here necessary.

Quasi-criminal proceedings are not (as
the word shows) criminal proceedings in
the sense that all rules of procedure appli-
cable in criminal trials are necessarily in
force in a guasi-criminal proceeding. This
question is not of much moment here for
reasons next stated. Thus: I think that in
such a proceeding as this it is open to the
Pleader charged to say nothing, to give
no explanation, to adduce no evidence,
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to refuse to be examined on oath or other- .

 wise and to say to the Court proceeding
against him ‘‘ prove your case.” This is
a course legally open to him, though, seeing
that the Pleader is an officer of Court, T
cannot say it is a proper course and cer-
tainly not a wise one, if the Pleader has any
de ence. I cannot conceive that a legal
practitioner who has a real defence on the
merits will not disclose every fact and take
every step to prove it. When there is no
defence or the defence is doubtful, it may be
that a legal practitioner may adopt the
course taken by a guilty accused in a crim.-
nal trial. Anyhow the prosecuting party
must prove its case. If, however, (as here)
the Pleaders charged do offer an explana-
tion, the Court may take it into account
in ascertaining whether the charge ‘¢ made
out. This is of some importance in the
present case, as in deciding whether the
case is made out against each Pleader the
laiter’s statement may be considered. The
onus again is undoubtedly on the party
making the charge, though I think that
‘if the Pleader does offer an explanation or
evidence, the Court may, in considering
whether the charze is proved, take into
account such cxplanation and must con-
sider such evidence. A point of evidence
was taken in the Refcrence No 8 against
the admissibility of the previous petition
of the client which it was said was only
admissible in contradiction or corrobora.
tion of previous testimony and that there
was notling in the evidence to corroborate,
I think the petition was improperly used,
for the guestion by which it was made
evidence was a lcading one. But this
rather goes to the weight of the evidence
so elicited than its admussibility, And the
matter of weight I have considered, for
it may be that the question was put in
this form to bind a witness who was dis-
posed to go back on what he had previously
said. But in law the effect was the same
as if, without the petition being put in or
shown the witness was asked whether he
did not make each of the statements in it.
An affirmative answer made the petition,
though improperly elicited, substantive evi-
dence in the case It became incorporated
with and part of the evidence taken on
oath., The petition was of course evidence
of & step teken in the proceeding and would
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be corroborative to the extent that there
was evidence on the record which it might
corroborate.

The evidence must doubtless estabiish
the practitioner's guilt beyond all reason-
able doubt. Tf it he said that the trial
being of a guasi-criminal character the
evidence must be incompatible with any
theory as the innocence of the accused,
the answer, I think, is that we may in this
case consider, as T have said, both the evi-
dence offered against the Pleader and his
answer to the charge. Turther, it may be
(as urged) that the mere acceptance of a
vakalatnama does not bind the Pleader
to appear on every day of the proceeding
in which it is given, for the giving of the
vakalatnama may be accompanied by
special terms, or other circumstances may
affect the matter. But I am of opinion
that all that the prosecution has to prove
is a prima facie case and that when as here
(except in Reference No. g where it was un-
necessary) it is shown that a Pleader has
accepted a wakalatnama in a general and
common form, this is sufficient to start
the case against him, and if it be desired
to show that there was any special contract
accompanying the acceptance of the vaka-
latnama, the burden of proving this, as
a matter specially within his knowledge,
is on the Pleader. If again it is alleged
that the Pleader who has accepted a vaka-
latnama has discharged himself, he must
show that he has properly done so with
sufficient notice to his client and with
intimation to the Court.

If again a Pleader stipulates for pay-
ment of fees before he does any work he
is not bound to do such work without such
payvment. If, however, he accepts a va-
kalatnama without such stipulation, that
is, gives credit to his client, he must proceed
to represent him, even though unpaid his
fees, until either his client discharges him
or he properly discharges himsel’.

Applying these general principles to the
present case, I am of opinion that the
obligation to attend Court as charged is
prima facie established, that no special
contract affecting the general inference
to be drawn {rom the acceptance of the
vakalatnama has been established, nor
any valid self-discharge.

1 am of opinion that the Pleaders, other
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than D. P. Chakraburtty in Reference No. 4
who is shown to have been engaged for
one application, only abstained from at-
tendance at Court when there was a duty
upon them to attend and that the absten-
tion was without lawful excuse from mo-
tives of sympathy with the Aarfa., and
that they, therefore, in fact acted in fur-
therance of it, in breach of their duty
towards their client and the Court. This
follows from the finding which rejects the
defence of fear. It was by public resolu-
tion expressed to be a common object
of the hartal movement to boycott the
Courts. A meeting of Pleaders called by
the legal practitioner in Reference No. 8
was then held at which it was resolved
to bow to the popular will. And in fact
all the Pleaders against whom proceedings
are taken abstained from attendance, though
they had business in Court which properly
called for it. If we exclude, as I do, the
theory of fear, the only inference to be
drawn is that the intention of the Pleaders
by their overt act of non-attendance when
bound to attend was in furtherance of the
hartal. ‘There is no evidence that the
hartal was part of the mnon-co-operation
movement and that the Ileaders charged
are not non-co-operators is shown by their
appearance before us.

There is, I think, a stronger case in favour
of the Pleader in Reference No. 8 on the
question whether the cvidence establishes
duty to attend Court, seeing the nature
of the relations between him and his client,
the explanation given and the evidence.
But on the other point in this case it is
shown that the Pleader, who is Secretary
of the Bar Library, convened the meeting
to determine whether the harfal was to be
obeyed, a meeting which was followed
in fact by obedience to the hartal resolu-
tion.

Such action is not permissible because
the question whether a resolution declaring
a hartal directed against the Courts is to
be approved and obeyed or not is not a
question which can be at all con-
sidered by a legal practitioner. There is
no question for discussion since the answer

must necessarily‘ be a disapproval of the
boycott, though it would be of course law--

ful to meet to consider measures of self-
defence or means of combating it.
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As regards the question whether these cases
fall under clause (3) or clause (f) of section
13 of the Legal Practitioners Act, T am
disposed to think they fall under both claus-
cs, that is under clause (b) in so far as they
involve neglect of duty towards the client
in accepting a vakalainama and without
excuse not fulfilling the duties involved
in such acceptances ; and under clause (f)
in so far as the practitioners’ conduct was
directed against the Court by abstention
from attendance on account of the hartal,
In the present case the two are closely
connccted, because one and the same act
constitutes the mneglect and furtherance
of the hared. Tt is plain on the view of
the facts here taken that one or other sec-
tion applies. The matter is of no practi-
cal importance in any event, particularly
having regard to the order which we are
about to pass in these cases.

REFFREN"ES Nos. 4, 7, 8 & 9 OF 192,

Mookerjee, J.—-These are four refer-
ences made by the District Judge of Noa-
khali under section 14 of the l.egal Prac-
titioners Act in respect of six Pleaders.
Reference No. 4 relates to Babu Rajani Kanta
Bose and Babu Durga Prosanna Chak-
raburtty, Reference No. 7 to Babu Rajam
Kanta Nag and Babu Priva Nath Rai Chau-
dhuri, ReferenceNo.8 to Babu Annada Charan
Roy, and Reference No. g to Babu Surendra
Kumar Nag. The references raisc important
questions of principle, which are of first im-
pression and affect a large section of the
legal profession in this Presidency ; they
may be conveniently considered together,
though the investigation by the Subor-
dinate Court proceeded. in each case, on
evidence separately recorded.

It appears that in the month of May
last, there was considerable excitement
in the town of Noakhali, due to sympathy
for tea garden coolies stranded at a neigh-
bouring place called Chandpur. At a pub-
lic meeting, convened in the Town Hall
by the Local Congress Committee, a resoe
lution was carried that complete harfal,
that is, cessation of public activity of every
description, should be observed as an expres~
sion of the indignation of the community,
At a second public meeting, it was resolved
that ‘those who might not loyally follow
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the previous resolution, should be punished
with social boycott or in some equally deter-
rent manner. Subsequently, an infor-
mal meeting was held in the Bar Iibrary,
at the instance of Babu Ananda Charan
Roy, one of the Pleaders whose cases have
been reported to us, and the opinion was
expressed by the majority that it was not
safe to disobey the public feeling which
ran very high. Tt may be added that there
is no evidence to show that the hartal thus
proclaimed, thongh possibly inspired by
the method adopted by non-co-operators,
was in any wav connected with that poli-
tical movement. But it cannot be disputed
that the object was to paralyse the work
of the Courts and to bring judicial admi-
nistration to a standstill. This result was
in fact achieved, for all the Pleaders except
two, ceased to attend the Courts during the
period of the hartil from the 23rd May
to the 3rd June. The consequence was
that cases. when they were taken up for
disposal on the appointed dates, had either
to be postponed or decided ex parte or dis
wissed for default. On the reports of the
Judicial Officers presiding over the Courts
where this took place, the District Judge
has submitted the matter to this Court for
disciplinary action against the Pleaders
concerned. Apart from the special facts
of each case, which will be considered
later, three tundamental questions ecmerge for
consideration, namely, first, when a Pleader
has accepted a wakalatnama, is he bound
to appear to conduct the case in its various
stages ; secondly, if he is so bound, does
the liability continue till he has discharged
himself by recourse to the appropriate
procedure; and, thirdly, does failure to
appear to conduct the case before he has
so discharged himself. render the Pleader
liable to disciplinary action by the Court?

As regards the first question, it is essential
to point out that a Pleader must be duly
appointed before he can appear, act and
plead in a case. Reference may be made
tor. I and 1. 4 (1) and 4 (2) of O. III of
the Code of Civil Procedure, 1908,

“Any appearance, application or act in or to
any Court required or authorised by law to be
made or done by a party in such Court, may,
except where otherwise ressly provided by -
any law for the time being in force, be made or
done by the paity in person, or by his recognised
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agent, or by a Pleader duly appointed to act on
his behalf.

“Provided that any such appearance shall, if
the Court so directs, be made by the party in pet-
son.”’

‘“The appointment. of a Pleader to make or do
any appearance, application or act for any person
shall be in writing, and shall be signed by such
person or by his recognised agent or by some othur
person duly authorised by power-of-attorney to
act in his behalf.”

“Every such appointment, when accepted by
a DPleader, shall be filed in Court, and shall be
considered to be in force until determined with
the leave of the Court, bv a writing signed by the
client or the Pleader, asthe case may be, and filed
in Court, or until the client or the Pleader dies
or until all proceedings in the suit are cnded so
far as regards the client.”

It has been argued in this Court that
althouzh when a Pleader has accepted a
valakatnama and filed it in Court, he there-
by becomes authorised to act and plead
on hehalf of his client, it does not follow
that he is under an obligation to do so on
a particular occasion. In my opinion,
this contention has been too broadly for-
mulated. A Pleader who has accepted a
vakalatnama aund filed it in Court is ordi-
narilv bound to appear aud conduct his
case, in the absence of an agreement to the
contrary. It is conceivable that the waka-
lalnama may not set out explicitly all the
terms of the engagement between the Pleader
and his client, and amongst these there
may be implied terms sanctioned by well-
known and well-established usage of the
profession. To take one example, at the
tima the vakalatnama is accepted and filed,
there may be an understanding, express
or implied, that the Pleader will appear to
conduct the case only on one occasion, or
only after he has been paid the fees settled,
or only after he has been furnished with
the requisite papers. Reference may in this
connection be made to the judgment of
Mr. Justice Phear delivered with the con-
currence of Mr. Justice Dwarka Nath Mitter
in Gopeenath Mudduck, Inre (9) (Rule 359
of 1870). In that case, a litigant who
was respondent in an appeal from
appellate decree in this Court, which
had been decreed ex parle, had engaged
Babu Hari Mohan Chakraverty, a Vakil
of this Court, to apply for re-hearing. On
the 26th May 1870 the petitioner moved
the Court to compel the Vakil to appear
and argue his case, alleging that the Pleader
had been paid his fees, and yet had declined



104
EMPEROR 7. RAJANT KANTA BOSE.

to attend and plead his case. The Court
accordingly called upon the Vakil to answer
the allegation. The Vakil stated that he
had been paid only one-half of the fee agreed
upon. The Court thereupon directed
the Vakil to return the amount paid to
him, and ruled that the acceptance of a
vakalatnama by a Vakil of the High Court
should in all cases be unconditional. But
it is plain, that notwithstanding this ex-
pression  of opinion, vakalatnamas have
been accepted by Vakils in this Court, sub-
ject to conditions implied by well-known
usage, as is clear from the decision in Ram
Koer v. Puna Koer (14). I am bound to add,
however, that the true import of the obser-
vations made by Mr. Justice Phear was not,
it seems to me, correctly appreciated by
Sir Richard Garth, C. J. The view indi-
cated by Phear, J., that if once a legal prac-
titioner accepts a brief, he is bound to plead
the cause of his client, whether he is paid
his fee or not, is not in conflict with the
opinion maintained by Garth, C. J., that a
legal practitioner may, both as a matter
of right and of professional propriety, in-
sist upon the payment of his fee before he
reads his brief or pleads his client’s cause.
As Garth, C. J., himself points out, if a legal
practitioner takes a brief without a fee and
without informing his client that the fee
must be paid before he attends to the case,
he cannot with propriety recede from it,
without due notice to his client, upon the
ground that the fee is not paid. To my
mind, the true position is that the accept-
ance of a vakalatnama with the usual
terms, which is filed by the Pleader in
Court, prima facie places him under an
obligation to appear and act on behalf of
his client ; and, if he fails to perform what
is thus prima facie his duty, he must be
ready to justify his conduct by proof that
the client had failed to fulfil an implied
term of the engagement, such as the ad-
vance payment of fee or the supply of the
requisite papers or such like circumstances,
which perhaps, cannot, at least need not
for our present purposes, be exhaustively
enumerated. This view is identical with
that adopted by Mr. Justice Sankaran Nair
and Mr. Justice Sundara Aiyar in Muni-
reddi v. Venkata Rao (10), where the prin-
ciple was enunciated that a Vakil is bound
(14) 3 Shome 75.
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to appear and conduct his case, even if the
fee or any portion thereof remains unpaid,
in the absence of any agreement to the con-
trary, or at least, notice to the effect to the
client in sufficient time to enable him to
make  other arrangements, see the
statement by Mr. Justice Sundara Aiyar
in his luminous lectures on Professional
Ethics, page 270, and Kally Churn v.
Carapiet (15). Reference may also be made
to the observations of Iord Westbury
in Solicitor, In ve (16), which favour a
strict view of the duties of a Solicitor; and a
similar opinion was expressed by Totten-
ham and Trevelyan, JJ., in Satis Chunder

v. Saroda Prasad (17). But, as was
pointed out by Wallis, C. J., in Muthu
Krishna Yachendra Bahadur v. Nurse

(r1), the decisions of Lord Tenterden in
Rowson v. Erle (18), of Tindal, C. J., in
Vansandau v. Browne (19) and Lawrence
v. Potts (20) and of Lord Lsher in Under-
wood v. Lewis (21) favour a less stringent
view of the duties of a legal practitioner.
It is not necessary, however, for the deci-
sion of the cases now before us, to inves-
tigate in further detail this and correlated
aspects of the matter, such as that raised
in Moheshpur Coal Companv v. Jotindra
Nath Gupla (22).

As regards the second question, it is clear
that when a Pleader has accepted a wvaka-
latnama with or without implied conditions
his liability continues, till he has discharged
himself by recourse to the appropriate
procedure. It is a mistake to suppose,
however, that this is a matter solely bet-
ween the Pleader and his client. The sta-
tutory provisions on the subject leave
no room for doubt that the appointment
of a Pleader, when filed in Court, with his
acceptance, continues in force until de-
termined with the leave of the Court by a
writing signed by the client or the Plea-

(x5) 2 Shome 124.

(1?) 4 B. L. R.P.C. 29;28at. P.C.J. 533
(P(tg))' 25 Ind. Cas. 510; 19 C. L. J. 432.

(18) (1829) Mood. & Mal. 538.

(10) (1832) o Bing. 402; 2 Moo. & Sc. 543; 1
D.P.C.715;21.]J. C.P. 34; 131 E. R. 667, 35
R.R 571.

(20)(1834) 6 C. & P. 428.

(21) (1894) 2 Q.B.306; 64 L. J. Q. B. 60;9
R. 440; 70 L. T. 833; 42 W. R. 517.

(:z) 18 Ind. Cas. 315; 40 C. 386; 17C. W. N,
278,
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der, as the case may be, to this rule, there
are two exceptions, namely, first, the death
.of the client or the Pleader, and, secondly,
the termination of the procecdings in the
suit so far as regards the client. An in-
stance of the application of this rule is
furnished by the decision of Harington, J.,
in Atul Chandra Ghose v. Lakshman
Chunder Sen (23). See also Prabhu Lal
v. Kumar Krishna Dutt (13) Prabhu
Lal v. Kumar Krishna Dutt (12). The
principle has been recognised for more than
half a century, as is clear from scction 18
of Act VIII of 1859 and section 39 of Act
X of 1877 and Act XIV of 1882, which
were applied in the cases of Ring v. King
(24) and Watkins v. Fox (25). It is not
difficult to realise that serious uncertain-
ties and inconveniences might arise in the
conduct of judicial proceedings, if the
appointment of a Pleader, made in writing
and lodged in the Court where the case was
to be tried, could be revoked without the
knowledge and sanction of the Court.
It is further well-settled that the legal
practitioner must always give reasonable
notice of his withdrawal from the case to
his client; Hoby v. Built (20), Harris v.
Osbourn (27), Nicholls v. Wilson (28),
Whitehead v. Lord (29).

As regards the third question, it is plain
that the failure of a Pleader to appear to
conduct the case before he has discharged
himself in the manner prescribed by law,
unless such failure can be justified, renders
him liable to disciplinary action by the
Court. It is neither practicable nor neces-
sary to have a complete enumeration of
justifying circumstances which must ne-
cessarily depend upon the facts of each
case. In view of the arguments addressed
to the Court, I may, however, state that,
in my opinion, it may be successfully urged
as a justifying reason for failure to attend to

(23) 2 Ind. Cas. 830; 36 C. Gog; 13 C. W. N.
1172,

(24) 6 B. 416 at p. 420; 3 Ind. Dec. (N. s.) 733.

(25) 22 C. 943; 11 Ind. Dec. (N. S.) 620,

(26) (1832) 3 B. & Ad. 350; 1 L. J. (v. 8.) K. B.
121; 110 E. R. 131; 37 R. R 444.

(27) (1834) 2 Cr. & M. 629; 4 Tyr.445; 3 L.
J. (N.s.) Ex. 182; 149 E R.912; 39 R. R. 872.

(28) (1843) 11 M. & W. 106; 2 Dowl. (N. 8.)
1031; 12 L. J. Ex. 266; 152 E. R. 734; 63 R. R 523,

(29) (1852) 7 Ex. 691; 21 L. J Ex. 239; 155
E. R.1126; 19 L. T. (0.8.) 113; 86 R. R. 797.
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a case, that the absence was in fact due to
overriding pressure of circumstances beyond
the control of the Pleader, notwithstanding
an honest desire on his part to perform his
duty towards his client and towards the
Court. No formula can be framed to enable
us to measure accurately the nature and
extent of such pressure, but, to my mind,
it is essential that the Pleader, in full ap-
preciation of his duty as the representative
of his client and as an officer of the Court,
should have been sincerely anxious to pro-
tect the former and to assist the latter.
The rclation of Pleader and client has been
described by some as that of principal and
agent, and by others as that of master and
servant, in a limited and dignified sense,
Maruga Cheity v. Rajasams (30). It may be
a matter for controversy how for these
analogies hold good ; but, in any event, the
relation involves the highest personal trust
and confidence, so much so that it cannot
be delegated without consent. The Plea-
der by his obligation is bound to discharge
his duties to his client with the strictest
fidelity and is answerable to the disciplinary
jurisdiction of the Court for dercliction of
duty. A DPleader, however, is more than
a merc agent or servant of his client. He
is also an officer of the Court, and as such
he owes the duty of good faith and honour-
able dealing to the Courts before which he
practises his profession. His high voca-
tion is to inform the Court as to the law
and facts of the case and to aid it to do jus-
tice by arriving at correct conclusions.
The practice of the law is not a business
open to all who wish to engage in it;it is
a personal right or privilege limited to
selected persons of good character with spe-
cial qualifications duly ascertained and
certified : it is in the nature of a franchise
from the State conferred only for merit
and may be revoked whenever misconduct
renders the Pleader holding the license
unfit to be entrusted with the powers and
duties of his office. Generally speaking,
the test to be applied is whether the mis-
conduct is of such a description as shows
him to be an unfit or unsafe person to enjoy
the privileges and to manage the business of
others in the capacity of a Pleader, in other
words, unfit to discharge the duties of his

o) 14 Ind. Cas. 823; 22 M. L. J.'284; (t912) "
M.(Sw). N.4332; I M. f. T. 280, J-284; (1912)
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_office and unsafe because unworthy of con-
fidence. His office is a very badge of res-
pectability, a patent of trustworthiness,
derived from his position on the Court’s
roll of Counsel; consequently, he ought
not to be suffered to pass for what he is not.
Amongst various types of misconduct, there
is none more reprehensible than such conduct
.as tends to impede, obstruct, or prevent
the administration of the Jaw or to destroy
the confidence of the people in such admi-
nistration; and any attempt on the part
of a Pleader to boycott the Courts or to
obstruct the administration of justice by a
resort to any form of device, constitutes,
in my opinion, ground for disbarment or
suspension.

Before we pass on from these general
observations to a comsideration of the spe-
cial facts of each case, it is necessary to
notice an argument which was advanced
in all the cases. It was contended that the
proceedings under section I4 of the lecgal
Practitioners Act are guasi-criminal in
character and must be based on evidence
cogent and conclusive, such as is deemed
necessary for a conviction in a criminal
case ; in support of this proposition reliance
was placed upon observations in the deci-
sions in Nilkunt Biswas, In 7e (1), Kotha
Subba Chetti v. Queen (5),  Government
Pleader v. Raghunath S. Sule (2). In
my opinion, it is plain that the proceeding
is mot of a criminal naturc; see Govern-
meni Pleader v. Bhagubhai (31), though, as
pointed out in Nando Lal Roy v. Bascrali (32)
and Nallasivan Pillai v. Ramalingam Pillai
(33), it is undoubtedly a judicial proceeding.
It was ruled in the cases of Hardwick, In re
(34) and Eede, In re; Davy, Ex parie (35)
that as the Court in making an order
striking a Solicitor off the rolls for
misconduct does so in the exercise of
its disciplinary powers over its own
officers and mot in the exercise of its cri-
minal jurisdiction, an appeal lies from such

(31) 16 Ind. Cas. 788; 36 B. 606; 14 Bom. L.
R. 700; 13 Cr. L. J. o13.
32) 50 Ind, Cas. 806; 23 C. W. N. 560.

233} ¢ Ind. Cas. 305; 32 M. L. J. 402 ; (19%7)
M. .Ié. 303; 6 L. W. 364; 18 Cr. L. J. 785.
. (34) (38833 :z.,%n. D.148; 53 L. J. D. Q. 64¢
; 32 W,

49 L. T. gggz. 3 R. 191.
X I 25 Q. B.D,228; 59 . J. Q. B. 376,
33(3%}. i AR '
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order to the Court of Appeal. The same
pnncxp]e was recognised by Lord Mansfield
in Brounsall, Ex parte (36), when he over»
ruled an objection to disciplinary proceed-
ings against an Attorney who had been
convicted of felony, on the ground that
the only misconduct imputed to him was
the very offence which had formed the
basis of his counviction. The same view
has been affirmed by the Supreme Court
of the United States in Randall v. Bringham
(37), and Wall, Ex parte (3%). The true
position appears to be that these proceedings
are neither civil suits nor criminal prose-
cutions: Janak Kishore, In the matter of (39).
They are special proceedings resulting from
the inherent powers of the Courts over
their officers. Their object is to preserve
the purity of the Courts and the proper
and honest administration of the law.
The purpose of suspension and disbarment
is to protect the Court and the public from
legal practitioners who, disregarding the
sanctity of their office, pervert and abuse
the privileges annexed to the responsible
office they have secured from the Court.
The form of procedure, consequently, is
not of controlling importance, so long as
the essentials of fair notice and opportunity
tobe heardare present: Ganapathy Sastri,
In re (40). Section 14 of the Legal Practi-
tioners Act, which describes the procedure
for investigation when a charge of unpro-
fessional conduct is brought in a subordi-
nate Court against a legal practitioner.
provides that the presiding officer shall
send him a copy of the charge and also
a notice that on an appointed day the
charge will be taken into consideration.
'Phis section does not make it obligatory
on the Pleader to submit a written defence
and does not even provide for his compul-
sory presence or oral examination: [A Plea-
der, In re (41)] but it does lay down that

6) (r778) 2 Cowper 829; 98 E. R. 1385..
(37} i:gf:si 7 Wallace 523; 19 Law. Ed. 285..

38) (1882) 17 Otto 265.

(30) 37 Ind. Cas. 484; 1 P. L. J. 576; (1917)
Pat 6o; 18 Cr. L. J. 132. .

(40) 3 Ind. Cas. 344; 19 M. 1. J.504: 6 M. L.
T, 253; 11 Cr. L. J. 274
] (471) 18 M. L. J. 184, 3 M. L. T, 2373 7 Ce. Lo
+ 333
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the presiding officer shall receive and re-
cord all evidence properly produced in
support of the charge or by the Pleader
presumably in answer to the charge. The
essence of the matter, consequently, is that
the Pleader must be allowed an opportunity
of making his Celence: Southekal Krishna
Rao, In the matter of (42), Golab Khan, In re
(43), Second Grade Pleader, In the malter of
(44), Government Pleader v. Maganlal (45).
The Pleader need not make any defence
if he so chooses, though I am emphatically
of the opinion that he should be absolutely
candid with the Court in such a proceeding.
He may, howsoever, unwiscly decline to
render any assistance to the Court, main-
tain a stolid silence and take up the posi-
tion that the case against him must be com-
pletely proved. But if he does adopt such
an attitude, he obviously runs a grave risk,
for even in a criminal case section 342 of
the Criminal Procedure Code provides that
if an accused person refuses to answer a
question put by the Court, the Court and
the Jury, if any, may draw such inference
from such refusal as it thinks just; sce
section 114, Ill. () of the Indian Evidence
Act; Emperor v. Duwiiendra Chandra (46).
On the other hand, if the Pleader does sub-
mit a written statement in anwser to the
charge, the Court is bound to take it into
consideration and may draw such inference
as legitimately arises from its contents.
To take an example, if the Pleader in his
written statement seeks to justify his con-
duct on certain allegations of fact, it may
well be inferred that the conduct was not
justifiable on other hypothetical or imagin-
able grounds. A singular illustration of
such a contingency was furnished in the
course of argument in one of the cases now
before us. It was urged with considerable
insistence that the failure of the Pleader
to appear in Court on the appointed day
did not render him liable to disciplinary
action, inasmuch as it had not been affirma-
tively established that he had been

42) 14 I. A, 154; 15 C. 152; 12 Ind. Jur. 11}
5 Sar P. C. J. 96; 7 Ind. Dec. (N. 8.) 685 (P.C.)
. 43; 15 W. R. 171; 6 B. L. R, 83.
44) 24 M. 83.

. L. R. 906.
46) 3t Ind. Cas. 164; 19 C. W, N, 1043; 16
I 724 '
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offered his fee for the day by the client.
But in answer to a question put by the
'Court, the reply was given that even if
the fee had been tendered, it would not have
been accepted, as the Pleader had decided
not to attend the Court on account of the
hartal. In my opinion, when in answer
to a charge made against a Pleader, a writ-
ten statement has been filed in a proceeding
under section 14, it is not obligatory on the
Court to rule out all conceivable hypothe-
tical grounds which could have been, but
‘had not been, set up in answer. The jus-
tice of the case may ordinarily be met,
if the enquiry proceeds on the basis of the
charge and the answer.

" In one of the cases, an additional point
was urged with some emphasis. It was
contended that no disciplinary action can
be taken by the High Court when the
District Judge and the Judge of the Sub-
ordinate Court are not agreed as to the
specific provision of section 13 which covers
the misconduct attributed to the legal prac-
titioner concerned. This argument is mani-
festly untenable and is based upon a mis-
apprehension of the scope of the authority
of this Court in the exercise of its discip-
linary jurisdiction. Section 14 contemplates
‘an enquiry and report by the Subordinate
Court. ‘This is forwarded by the District
Judge with his opinion thereon. As pointed
out in Rasik Lal Naz, In the matter of (47) ,
the ultimate decision rests with the High
Court and the authority of this Court is not
taken away by any divergence of opinion
between the Judge of the Subordinate Court
and the District Judge, either as to the
facts, or as to the law applicable. Tt is
consequently immaterial that while the
Judge of the Subordinate Court thought
that the facts attracted the operation of
section 13 (b), the District Judge deemed
the case governed by section 13 (f). I
am further of opinion that the case is real-
ly comprehended within the scope of both
the clauses of section 13 just mentioned;
the conduct of the Pleader was reprehen-
sible not only because he neglected his duty
towards his client, but also because he
sympathised with and acquiesced in a boy-
cott of the Courts; the former makes

" (47) 38 Ind. Cas. 980

44 C 6395 20C. W, N
12847 24 C. L. J. 190} :a-&.

v J’ + 420+ v
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clause (b), the latter makes clause (f), ap-
plicable.

In Reference No. 4, we are called upon
to consider the cases of Babu Rajani
Kanta Bose and Babu Durga Prosanna
Chakraburty. As regards Babu Rajani
Kanta Bose, it is plain that his conduct
‘was reprehensible. He was present at
the public meeting where the hartal reso-
lution was carried and took an active part
in the proceedings. He then absented
himself from Court and did not appear
in the case in which he had been engaged.
He has not shown causc, and we have been
informed that he has retired from the
practice of his profession. It is, consequ-
ently, not necessary to discuss this matter
further. As regards Babu Durga Prosanna
Chakrabarty, the evidence indicates that
his services were engaged by the client for
only one occasion, consequently his failure
to appear on another occasion does not
support the charge of professional mis-
conduct.

In Reference No. 7, we are concerned
with the cases of two Pleaders, Babu Rajani
Kanta Nag and Babu Priyanath Rai
Chaudhri. The evidence makes it abund-
antly clear that these Pleaders had accepte
ed a vakalatnama and yet did not appear:
in Court when their case was taken up.
There can be no doubt that they acted in
this manner, because they were in sympathy
with the hartal resolution, and it is idle
for them to urge that they had no inten-
tion to boycott the Court or paralyse the
administration of justice. I fecl no doubt
that they could have attended the Court,
as the Government Pleader and the Public
Prosecutor had done, and that the risk of
consequent inconvenience and possible
humiliation by an irritated public has been
unduly magnified. I consider that their
conduct in not attending to the case in which
they had been engaged was unjustifiable,
and they have rendered themselves liable
to disciplinary action by this Court.

In Reference No. 8, we have to deal with
the case of Babu Annada Charan Roy.
In his written defence, he has urged that
no one could safely ignore or disregard the
hartal resolution adopted by an indignant
public, but he has also added that he con-
‘gidered it safe and desirable to bow down
to the popular will. The evidence shows

CASES. {x923

that he had convened the meeting atthe
Bar Library where the opinion was expres-
sed by the majority that it was not safe to
disobey the strong public feeling. T think
there is no reasonable doubt that he
acquiesced in the harlal resolution and neg-
lected to perform his duty towards his
clients and towards the Court. This, in my
opinion, makes him liable to disciplinary
action by this Court.

In Reference No. g, we bave to coneider
the case of Babu Surendra Kumar Nag. In
my opinion, his conduct was far more re-
prehensible than that of the other Pleaders,
and the line of defence adopted in the
lower Court as also in this Court has placed
him in a position of great peril. He was
engaged by one Azam-ud-Din as Pleader in
a suit which resulted in a sale of the'property
of his client. He then applied to have the
sale set aside; the matter was fixed for
hearing on the 28th Mav 1921. The client
saw him at his house in the morning and
requested him cither to file a list of the
witnesses present or to make an applica=
tion to the Court for adjournment. The
Pleader refused the request. The client then
went to the Court but as he was illiterate
and ignorant of the number of the
case, he could not take steps to apply for
adjournment. The case appears to have
heen postponed alonz with other cases till
the 2oth May. The client, however, was
not apprised of this, and the case was dis-
ruissed for default. as on the adjourned
date neither he nor his Pleader was present.
On the 14th June the Pleader presented
an application for restoration of the case,
which recites that as hartal prevailed at
the time and as Pleaders and clerks did not
attend Court and as the petitioner himself
could not take steps by reason of his
illiteracy, he could not appear on the date to
which the case was adjourned without his
knowledge. In view of the statement con-
tained in this petition, which was signed
by the Pleader himself, it is difficult to
understand how the charge of unprofes-
sional conduct could be serously met. It has
been urged, however, that as no vakalai-
nama was, filed along with the application
for reversal of sale, the Pleader was not
liable to attend on the appointed date.
There is no foundation whatever for this
contention, for it is well-settled that mo.
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fresh wvakalatnama is necessary to entitle
the Pleader to appear in proceedings sub-
sequent to the decree, Shah Mukhun v.
Sreekishen Singh (48), Sutlo Churn v. Suroop
Chunder Doss (49), Gopal Jayachand v. Har-
govind Khushal (50), Sadashiv Ganpairao v.
Vithaldas Nanchand (51). The Pleader did not,
in fact, present the application for reversal
of the sale, and, subsequently the petition
for restoration of that application, on the
strength of his appointment as Pleader in the
suit ; and no weight can be attached to the
fact that a fresh vakalatnama was not
filed. There is also no force in the conten-
tion that he was not paid his fees, he
did not demand his fees and would
not have attended the Court even on pay-
ment, The truth is he sympathised with the
movement for boycott of the Court and
considered it safe and desirable to bow down
to the popular will. lis conduct is, in my
opinion, not capable of justification on any
imaginable ground and can only be charac-
terised as amounting to a deliberate and reck-
less disregard of the interest of the illiterate
and ignorant litigant who had the misfor-
tune to engage his services. As observed
by the Special Bench of seven Judges
in Roopnath Banerjee, In re (52) his case
has undoubtedly not been improved by the
sophistical arguments put forward to sustain
an indefensible position, and he has clearly
rendered himsell liable to disciplinary action
by the Court.

I desire to add that the conduct and
attitude of the Pleaders whose cases we have
been called upon to consider, appear, in
my judgment, to be lamentably deficient
when tested from the standpoint of the
honour and dignity which we are accustomed
to associate with gentlemen who claim the
position and privileges of members of the
legal profession. As observed in Government
Pleader v. Jagannath (33), their position
as a privileged class enrolled for the purpose
of rendering assistance to the Courts in the
administration of justice, their special

48) 8 W. R. 92.

49) 12 W. R. 465.

o) 5 B. H . C. R. (A.C.J.) 83.

I) 20 B. 198; 10 Ind. Dec. (N. 8.) 691.

52) 1 Shome 125.

3) 2 Ind. Cas. 264; 10 Bom. L. R, 1169; 33.
B, 2sa .
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training and their respongcible practice gave
them influence with the public, and it was
their duty to use that influence so that
the administration of justice might not be
brought into contempt: Jivanlal Varajras
Desai, In  re (54). They should have
been actuated by a keen sense of
duty and loyalty to the Courts and to
their clients. They should have made a
strenuous endeavour to resist and defeat
the ignoble attempt to boycott the Courts
and to imperil the administration of justice.
Their paramount duty was, in the language

used hy Tord Shaw [Krishnasawmy
Asyar, In the matier of (55) aflirming
Krishnasawmi  Aiyar, In  re  (560)]
to  co-operate with the Court in
the orderly and pure administiation
of justice. It is thus a matter of the
deepest concern that they passively

acquiesced in, if not actively sympathised
with, the movement to paralyse the Courts,
and, what is most deplorable, they did not
hesitate to cast baseless aspersions on the
judicial officers who instituted these discip-
linary proceedings solely with a view to
vindicate the authority and maintain the
dignity of the Courts.

REFERENCES Nos. 4, 7, 8 & 9 OF 1921,

Sanderson, C. J.—After due considera-
tion we have decided to take no further
action in respect of the References No. 4
of 1921, No. 7 of 1921, No. 8 of 1921 and
No. 9 of 1921. Some of the reasons which
have actuated us in coming to this con-
clusion, are :—

(1) that these are the first cases of the
kind which have been brought before this
Court ;

(2) that the Pleaders concerned, with
the exception of one, who has ceased te
practise, have resumed work and attemded
the Courts;

(3) that there was undoubtedly a strong
feeling in Noakhali on the occasion in ques-
tion ;

(54) 54 Ind. Cas. 679; 44 B. 418; 22 Bom. L,
R. 13; 21 Cr. L.g. 151,

(55) 16 Ind. Cas. 328; 23 M. L. J. 114§ 16 C,
W. N, 1081; 13 Cr. L. J. 680; 12 M, L. T. 396}
35 M. 543; 14 Bom. L. R, zczg; 16 C. L. J. 634}
(x912) M. W. N. 963; 39 L A. (P. C.).

(w 14 Ind Cas. 965; 22 M, L. J. 276 ; (1912)
M, » N, 3‘8|IIMOLQT¢M“SQOI“JQ“I-
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(4) the Pleaders may have acted in haste
and without due conmsideration of the seri-
ous naturc and effect of their conduct.

We have,therefore, decided to treat as
leniently as possible the Pleaders concerned
in the references now before us, in the hope
and belief that the warning, which we now
give, will have the effect of preventing a
repitition of such conduct.

It must be recognised, however, that the
Court takes a very serious view of this
matter.

The Pleaders in Noakhali were a con-
siderable body in point of numbers,
and were persons whose influence and
action must have had a considerable
effect on the hartal. It is, perhaps, not
too much to say that if the Pleaders had
abstained from observing the harfal, it might
have failed altogether, o1 at any rate it
would have had much less effect. But,
apart from this, the Pleaders are a privileged
body, with duties not only towards their
clients but also towards the Courts of which
they are Pleaders, to co-operate in the order-
ly and pure administration of justice.

The Pleaders in question failed to per-
form their duties in Loth respects, and they
joined in a hartal, onc of the objects of
which was to paralyse the administration
of justice.

Such conduct cannot and will not be per-
mitted, whether it be on account of some
alleged grievance in conmection with the
administration of the Courts or in furtherance
of some movement, political or otherwise.
Therefore, while deciding to take a lenient
course in these cases, the first of the kind
brought before us, we desire to make it clear
that if such conduct is repeated in the future,
it may entail serious conse juences to those
concerned.

N. H, References answered.
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ALLAHABAD HIGH COURT.
CRIMINAL REVISION No. 404 01" 1922.
August 3, 1922.

Present:—Mr. Justice Stuart.

CHATURBHU ] —PETITIONER
versus

EMPLEROR—OPPOSITE PARTY.

Penal Code (Act XLV of '86u), ss. 384, 385,
-—Pickeiting of shop Lery of fine- Loss in trade
and profits - Offence- Picielling, when criminal.

Where a person canses loss in trade and profits
to a trader by picketting lus shop and {forces him
to pay a fine for persistingin the sale of foreign
goods, he is guilty of extortion and may be con-
victed under scction 38.4 or 385 of the Penal Code.
(p. 11, col. 1.)

Picketting is not ouly harmless but cven laud-
able where a cerlain number of well-intentioned
and law-abiding persons wish to argue in a legi-
timate and pecaceful manner with a man pointing
out to him that in his own advantage h: should
not follow a certain course and the fear of it would
not be fear of injury within the meaning of the
law. But when the word “picketting” is associated
with another word ‘* hoycotting ”’ and when the
boycotting is apt to proreed from ostracism to
active annoyance and when the active annoyvance
has been known, in many iustances, to culminate
in bodily injury, a man who is threatened with
pickettling is put in fear of injury within the meaning
of section 385 of the Penal Code. (p. 112, col. 1.}

Criminal Revision from an order of the
Sessions Judge, Farrukhabad.

Mr. Anandis Prasad Dube, for the Peti-
tioner.

JUDGMENT.—This application in re-
vision arises out of the following facts. On
the 29th April 1922 which was market day
in the town of Chibramau, in the Farrukh-
abad District, Bachan Lal, a cloth merchant,
was carrying on business in his shop. The
applicant and another person came to the
shop of Bachan Lal and said to him that if
he continued to sell foreign cloth, they would
put pickets on to his shop to prevent his
doing so. Bachan ILal replied that as long
as foreign cloth was available, he would sell
it. The applicant and his companion then.
told him that, if he did so, he would be fined
5 per cent. of the value of his stock. He
refused to pay the fine and pickets were:
accordingly put upon his shop who, apparent-
ly without using actual violence, prevented
effectively any customer reaching the shop
of Bachan Lal for a matter of two hours.
Owing to this circumstance he lost: two
hours” trade and the comsequent profit.
After two hours he paid the fine, obeyed

the order not to sell foreign cloth and was
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left unmolested for the time. He made
complaints to the Police and the I'ahsildar.
During the days following the incident of
the 29th April he was molested by certain
persons and threatened by one or more in
respect of his having made complaints.
There are other circumstances but I need
not deal with them. These facts have been
found by the Magistrate who tried the case
and by the Sessions Judge. Now the appli-
cant approaches this Court in revision upon
the ground that on the facts no offence is
disclosed. He has been convicted under
section 385 and sentenced to nine months’
imprisonment and a fine.

The words of section 385 are these :—

* Whoever, in order to the committing of cx-
tortion, puts any person in fear, or atfcmpts to
put any person in fear, of any injury, shali be

unished with imprisonment of either description
or a term which may extend to two years, or with
fine, or with both.”

The definition of “extortion” is given
in section 383 as follows :—

‘ Whoever intentionally puts any person in
fear of any injury to that person, or to any ather,
and thereby dishonestly induces the person so
put in fear to deliver to any person any property
or valuable security, or anything signed or scaled,
which may be converted into a valuable security,
commits ** extortion.”

The word “injury” is defind in sectinn 44:

‘ The word *injury’ denotes any harm what-
ever illegally caused to any person in body, mind,
reputation or property.”

The first point is what injury, if any,
might have been apprehended by Bachan
Lal. I am leaving out of account the loss
of profit. It is an arguable point whether
such loss of profit was or was not an injury
under section 44. I express no opinion on
that point. There is next the more import-
ant {actor in this case of the fine which
Bachan Lal was compelled to pay. There can
be no doubt to my mind that injury in a legal
sense was not only apprehended by him but
caused to him by paying that fine. There
was further a reasonable apprehension of
personal violence. What then did the appli-
cants do? They intentionally put Bachan Lal
in fear of injury. Their action would clear-
ly suggest to Bachan Lal that if Bachan Lal
did not do what they wanted, Bachan Lal
would not only suffer in business and in
pocket but might suffer in person. No
other common sense view is possible. The
learned Counsel for the applicant addressed

me on the subject of what he called peace-.
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ful picketting and referred to what he stated
was the practice in England. I do not con-
sider that a discussion of the English prac-
tice, even if corrcctly stated by him, would
assist me at arriving at a decision. In
India any man who is told that he is going
to be picketted pcaccfully has every reason
for apprehending possible physical discom-
fort as a not unlikely result. It is clear
that Bachan Ial was put in fear of injury
to his person. Ile was also put in fear of
injury to the actual money in his till, for if
he did not pay the finc at once, he had cvery
reason for supposing that the fine might be
increased. It is clearly made out on facts
that the applicant intentionally put him in
fear of that injury. What was the result ?
Bachan Lal was thereby induced to pay up
the fine. Was he dishonestly induced? He
was clearly dishonestly induced within the
meaning of the law, for the word ‘‘dis-
honestly’’ is defined in section 2.4 of the Code
as follows :—

© Whoever does anything with the intention
o: causmg wrongful gain to one person, or wrongful
loss to another person, is said to do that thing
¢ dishouestly *.”

Wrongful gain is gain by unlawful mecans
of property to which the person gaining
is not legally entitled. Wrongful loss is
the loss by unlawiul means of property
to which the person losing it is legally
entitled. These are the definitions in
section 23. Now it is clear that the
applicant or anybody else was not entitled
to that fine which was taken from Bachan
Lal, and it is equally clear that Bachan
Lal was legally entitled to the money which
he paid, as that fine and the means used
being threats directed against the man’s
business explicitly and impliedly against
his person, were unlawful. So 1 find that
every ingredient in the offence of extortion
was made out and the conviction might
very well have been under section 384 for
the actual commission of the offence. The
conviction under section 385 is equally
good. Bachan Lal was put in fear of in-
juy in order to the commission of extor-
tion. 7The conviction is thus a good con-
viction.

I wish to be clearly understood upon
the subject of picketting. The point is
not whether picketting in itseif .s illegal.
I do not propose to discuss this large sub-
ject exhaustively. “Picketting” is not, as
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far as I know, a word that has ever bcen
legally defined. It may have been, but
I am not aware of it. The word means
different things to different people. If
all that is meant by picketting is that a
certain number of well-intentioned and
law-abiding persons wish to argue In a
legitimate and peaceful manner with a
man, pointing out to him that in his own
advantage he should not follow a certain
course, there can be no doubt that such
a proceeding is not only harmless but, in
many cases, it may be laudable, and if
picketting to the ordinary mind meant
nothing more than that, the fear of picket-
ting would not be fear of injury within
the meaning of the law. But when un-
fortunately the word ‘‘picketting”’ has come
to be associated with another word “‘boy-
cotting” and when the boycotting is apt
to proceed from ostracism to active annoy-
ance and when the active annoyance haEs
been known, in many instances, to culm}-
nate in bodily injury, then I take it
that a man who is threatened with pick-
etting and knows that picketting can be of
such a nature, is put in fear of injury with-
in the meaning of section 385. It could
never be suggested that a man had legally
been put in fear of injury because he had
been told that a respectable gentleman, who
was the exponent of advanced religious views
was coming to discuss his views with hims
That would not put anybody in fear of
injury legally. But when a man is tol'd
that certain men are going to watch his
shop and he knows that, in many instances,
the watching of shops not only leads to
loss of business but has frequently led to
loss of actual money and occasionally to
personal injury to the shop-keeper, he
legally must apprehend injury. If I con-
sider that the matter were otherwise than
perlectly plain, I should have admitted
this application upon the point of law, but,
to my mind, the matter presents no diffi-
culty. With regard to sentence, I see no
reason to interfere. I dismiss the appli-
cation.

N. K. o
Application dismissed.

INDIAN CASES.
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MADRAS HIGH COURT.
CrimiNaL REvIsION Casg No. 40 OF 1922,
(CrmMiNAL REvisioN PETITION No. 40
oF 1922).

May 5, 1922. .

Presento—Mr, Justice Ramesam.

VIRAPPA CHETTIAR —PRIITIONER

Versus
KATHAYELE AMMAIL AND
RESPONDENTS.

Criminal Procedure Code (Act V of 1898), s.
145—Magistrate, duty of, to complete enquiry.

After proccedings are started and a preliminary
order is passed under section 145 of the Criminal
Procedure Code, it is the duty of a Magistrate to
complete the inquiry.

Velayuda Kone v. Narayana Iore. 31 1nd.
Cas. 645; 2 I,. W. 1208; 16 Cr. I,. J. 789, followed.

Petition, under sections 435 and 439 of the
Codc of Criminal Procedure, 1898, and under
section 107 of the Government of India Act,
praying the High Court to revise the order
of the Court of the Sub-Divisional Ifirst
Class Magistrate, Mannargudi, dated 16th
August, 1921.

Mr. R. Rajagopala Aiyanzgar,
Petitioner.

Mr. V. C. Scshachariar, for the Respond-
cnts.

ORDER.—There is no finding by the Magis-
trate that any party was in possession before
the locking of the building by the couuter-
petitioners. Nor could he give such a find-
ing, as there were no materials which could
propetly be the basis of such a finding as no
enquiry was made. It is the duty of the
Magistrate to complete the enquiry under
section 1435 of the Criminal Procedure Code
in the proceedings started under it and a
preliminary order passed [see Velayuda Kone
v. Narayana Kone (1) , and the cases cited
therein]. If the petitioner was not ready
with his evidence, and showed no good
cause for an adjournment, the Magistrate
ought, at least, to have taken the evidence
of the counter-petitioners. The order of
the Magistrate is vacated and the case will
be sent back to be disposed of according to
law. It will be open to the petitioner also
to file a written statement and to adduce
evidence at the new enquiry and the Magis-
trate will be bound to record and consider
it,

V. N. V. Case sent back.

8(9!) 31 Ind. Cas. 645; 2 L. W. 1208; 16 Cr. L. J*
789.

ANOTHER- -~

for the
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PATNA HIGH COURT.
CrIMINAL APPEAL NO. 71 OF 1922.
June 15, 1922.
Present:—Mr. Justice Coutts and
Mr. Justice Das.

RAM PRASAD SINGH AND OTHERS—
ACCUSED—APPELLANT
Versus

EMPEROR—RESPONDENT.

Penal Code (Act XLV of 1860), s. 140 — Un-
lawful assembly— Principal offender convicted of
one offence— Remaining members whether can
be convicted of another offence.

Where the principal offender of an unlawful
assembly is convicted of ome offence, the re-
maining members of that assembly cannot be
convicted of another offencc. (p. 115, col. 1.)

Criminal appeal from convictions and
sentences passed by the Sessions Judge,
Monghyr, dated the 5th April 1922.

My. Gour Chandra Pal, for the Appellant-
Mr. H. L. Nandkeolyar, Assistaut Govern-
ment Advocate, for the Crown.

JUDGMENT.

Coutts, J.—This is an appcal by nine
persons, Ram Prasad Singh, Daroga Singh,
Pearey Singh, Bhuso Singh, Misra Singh,
Tilakdhari Singh, Tarni Singh, Nemdhari
Singh and Lalit Singh, who have been convict-
ed under sections 302 and 148 of the Indian
Penal Code and sentenced to transportation
for life under section 302 ; the other appel-
lants have been convicted under sections
304, 149 and 147 of the Penal Code,
and sentenced to five years’ rigorous im-
prisonment, each under the former section
and they have also been directed to pay
a fine of Rs. 100 each.

The facts of the case as alleged by the
prosecution are shortly as follows: About
one and half pahars before sunrise on the
23rd of October last, one Daroga Singh
had gone to see his kelar field. When
he got there he found one Ajwa Gowala
grazing five buffaloes belonging to the
appellants, Ram Prasad Singh and Bhuso
Singh. He at once attacked Ajwa and
was beginning to drive the buffaloes to the
pound when Ajwa raised an outcry where-
upon the appellants with Ramadhin and
Gudar Singh ran up and surrounded Daroga.
Ram Prasad had a spear in his hand
and with it he struck Daroga Singh in the
chest, Daroga Singh fel down and the

8
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rest of the appellants who were armed
with lathis ran away. Some persons who
were near by came up and took away the
bamboo shaft of the spear which was
sticking in Daroga Singh's chest leaving
the spear point in it. Some of them
then took Daroga to his home and from
there to the thana which is ten miles
away. His first information was taken
at the thana at about 9 A. M. and the Sub
Inspector then took him to Gogri Hospital
where he recorded his dying declaration at
about 11-15 A.M., The spear head was
then extracted by the Doctor but Daroga
died shortly afterwards at about 11-20 A. M.
The body was then sent to Monghyr and the
post mortem examination showed that death
was due to shock and heemorrhage from the
injuries to the chest wall and the lung.

The accused persons set up a counter-case
alleging that Daroga had been killed during
a fight at a hut belonging to Ajwa where
Daroga had gone with ten or twelve men
during the night for the purpose of looting.
No evidence has been adduced in support
of the defence story and the learned Ses-
sions Judge has entirely disbelieved it.
To establish the prosecution case the evi-
dence of the prosecution witnesses, Jagrup
Singh, Kishori Singh and Mahabir Singh,
has been relied on. Jagrup's evidence
is to the effect that at the time of the
occurrence he was looking after his buffalo
which was grazing in a gachhi mnear
by and he saw the whole occurrence
which he describes very much in the same
way as I have already stated it. Kishori
Singh and Mahabir Singh depose to the
same effect and they say they saw the
occurrence because they were out watch-
ing their field which was close by.

If we believe the evidence of these wit-
nesses, as the learned Sessions Judge
has done, there can be no doubt that the
prosecution case has been fully established.
But we have been asked to disbelieve
the evidence on account of various
circumstances. It is urged that it is cu-
rious that the accused persons should have
arrived on the spot as soon as Ajwa called
out, and that they should have been arm-
ed—Ram Prasad with a spear and the rest
with lathis. It is also suggested that
rather tham attack, Daroga who had gong
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tc take the cattle to the pound they would
have rescued the cattlé and taken them off
¥t is further pointed that there were
#o blood marks at the place of oecur-
rence, that there werte several inmjuries on
Ajwa, although. the prosecution. case is
that he was only struck twice with a. lathi,
and that there was a denial by the prosecu-
tion witnesses that Ajwa had a hut in the
neighbourhood. ‘

X am unable to find such improba-
bitities in these circumstances as would lead
me to disbelieve the prosecution evidence
in the case. Seo far as the arrival of the
aocused ‘persons as soon as they were call-
ed by Ajwa is concerned, this is not at
all improbahle Because it was getting to-
wards §ddwn, Daroga himself had gone
out and it.is not unlikely that the rest of
the] -accused ' persons were also beginning
talgo: about their uswal. business. So. far
as attacking Daroga. rather than rescu-
ing the- cattla: and taking. them away is
concerped, it seems to me. quite probable
because natural anger against Daroga for
taking the cattle- to the pound: would lead
the accused. to- attack: him: knowing that
after he had beem. disposed of the cattle
could, be taken: away also. The matter
of no. blood: matks, having been. found has
been,: dispussed. by the leamsed Sessions
Judge: He says that. it is quite possible
that-any. blood. which flowed . from the
wound:  was- soaked, up in Daroga's
dhati as he subsided omthe ground in a
sitting: pesture, Mareeven,: one. of the Po~
lice -has . stated. that soon. after
the.oceurrence. he found that the ground
at . the Placeof ) the oocurrence had been
dug up-and it is ot at all impossible that
ﬂw accused persone: dug up: the ground
in ordex:to-dp, away with. tiaces of: blood.
With regard to imjusies.om Ajwa it is true
that the Doctor who examined him
seven- days . after the occurrence has
found five injuries om his persons, most of
them being merely abrasions. We do not
know how he got these small abra-
sions, but he did not necessarily get them
when he was struck by Daroga and it is no
gart of the prosecution case that he did.
uch abrasions are common and are re-
ceived in the natural course of daily
life, ‘The mere fact, therefore, that
five injuries on.Ajwe’s person, were des-
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cribed by the Doctor in no way contradicts
the prosecution case or supports the de-
ence case, that there was a fight in Ajwa’s
house in the course of which he was struck.
So far as the hut is concerned it is true.that
the prosecution witnmesses have denied
that there was a hut, but the hut appears
to be of a very insignificant character,
it is not a permanemt structure and the
fact that it is not mentioned is not of much
consequence. .
It has next been urged that the witness-
es on whose evidence the convictions have
been based should not be  believed.
The prosecution witness No.- I, Jagrup,
is an old man: and so it is urged he would
have Dbeen unlikely to be out tending his
buffulo.at such an eartdly hour, and as
to the other accused persons it is contend-
ed that it is not likely that they weuld be
watching their crops at that hour. T am
unable to accept any of these contentions.
Jagrup was looking after one buffalo-only
and although. he is an old man and some-
what decrepit it is just the sort of work
that such an old man would do and it is not
at all improbable that he should be out at
that particular hour. So far as the criticism
of the evidence of the other witnesses is con-
cerned I see no reason. to- suppose that they
would not be out watching their crops.
Crops are watched at night aud it would be
an usual thing for these witnesses to be watch.
ing their field at that hour. So- far then
as the evidence of these witnesses is con-
cerned, I see absolutely no reasen. why it
should not.be helieved., I am prepared to
accept it, and if it is accepted the prosecu-
tion story has been fully established. .
The question remains as to what offences
the appellants are guilty of and what sen-
tences should .be passed onthem. Sodar
as Ram Prasad. is concerned, there cannot
be. the slightest doubt that he is guilty of
murder, he attacked a defenceless man
with a spear which he drove into his chest,
The learned Sessions Judge does not cone
sider that it was necessary to inflict the
extreme ‘penalty of the law, and although
the case is on the border line I see no rea-
son to.differ from his view on.this peint.,
‘I'here remains the question of the other
appellants. ‘There can be no possible doubt
that these accused persons are guilty.of
the offence of rioting with the intention of
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assaulting Daroga who was driving to the
pound cattle belonging to Ram Prasad
and Bhuso, but it' has been urged that
their conviction under sections 304-r49
canaot be sustained and, with this view
I' am inclined to agree. Section' 149 of"
the Indian Penal Code runs as follows:

“I6 an -offence is- committed by any member
of an unlawful assembly in presecution of the
comition object of that assembly, or such as
the members of -that assembly knew to-be likely
to bé committed in prosecntion of 'that object,
overy persen-who, at the time of the committing of
that offence, is a member of the same assembly,
fs guilty of that offence.”

hat is to say, any member of an un-
lawful assembly is in' the circumstances
contemplated by section 149, construc-
tively guilty of the same offence as that
which is committed' by one of its members.
In the present case: Ram Prasad has been
found guilty under section 30z. Thelearn-
ed '‘Sessions Judge has found that the rest
of the appellants cannot be held to be
constructively guilty undér section 3oz
but he has found that they are construc-
tively guilty under section 304. I can
find no authority, however, for convicting
the principal offender of one offence and
the rest of the members of the unlawful
assembly of another offence, nor has the
learned Assistant Government Advocate
been able to refer us to: any such case,
and it seems to me cleat from the- section
itself that if a member of an uniawful
assembly is to be found construc-
tively guilty of an offence under sec-
tion 149 it must he the same  offence of
which the ptrincipal is guilty and:'not some
other offence. If the memnbers of an un-
lawful assembly aze not guilty of the same
offénce’ as the: principal the: only
rédvon wiiy they are not gdilty is Beeause
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they do not come within the terms
of section 149. If then the rest of
the appellants are not constructively

guilty of the same offence as Rath Prasad
they.cannet be found guilty under section
149 atalli This being so they must be
acquitted of the offence under seetions
304-t49. They are, however, guilty under
stction 147, and under this section I would
sentence them to rigorous imptisonment
for two years each. In the result then
the appeal of Ram Prasad is dismissed
and the appeals of the other appeliants are
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a}lowed to this extent that their convice
tions and sentences under sections 304-I149
are set aside but they are convicted
under section 147 and sentenced to
rigorous  imprisonment for two. years
each under this section.

Dass, J.—1I agree.

W. C. A Order modified,

ALLAHABAD HIGH COURTY.
CrIMINAL, REVISION No. 331 or 1022,
July 27 1922.

Present :—Mr. Justice Stuast.
BECHU CHAUBE AND ANOTHFR—
APPLILICANTS
VErSus
EMPEROR—OPPOSITE PARTY

Criminal Pyocedure Code (Aot V of 1898), ss.
342, 537— Examination of proseoution witness afler
;t;;émmt of accused— Irrogularity, whelher cure

2.

An error which in no way prejudices a person
convicted and is not fatal to the validity of the
decision ‘aud ' is comcerned with the proceedings,
rather than the mode of trial may be condoned
under the provisions of section 537 of the Cri-
minal Procedure Code. (p. 116,col. 2.)

Subrahmania Ayyar v. King- Emperor, 25 M. 61
at pp: 96, 9811 M. L. J. 233; 3 Bom. L, R. 540
28 I. A 257,5 C. W N. 866 2 Wait 271 ; 8 Sar,
P:C. J. 160 (P. C.), referred to,

The cxanrination of a witness for the proseca-
tion after recording the statement of the' aeccused
is an ervor, but if the case has been decided cotrect-
ly on the merits, the error in no- way affeats the
result so as-to vitiate the triaki (pi 117, col. 1)

Criminal revision from an order of the
Additional ‘Sessions Judge, Aflahabad, at
Mirzapur.

Mzr. Amandé Prasad Dube, for the Appli-
eants.

Mr. R. Malcomson, (Assistant Govesne
ment Advocate), for the Crown.

JUDGMENT.—The first point raised by
the learned Counsel for the applicants
is one upon which there has been
divergence of opinion in Courts in India. It
appears {rom the record that the witnesses
for the prosecution against the applicants
were examined-in-chief up to the 1oth April
1922, and on that date the applicants were
questioned generally on the case by the Try
ing Magistrate under the provisions of sec-
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tion 342 before they were called on for their
defence. After that the witnesses for the
prosecution were cross-examined, and
further, one witness, a head constable,
Ram Gepal! Singh, was examined for the
first time for the prosecution. The evidence
which he gave was to the effect that he had
arrested the applicants. The point taken
by the learned Counsel is that by examining
this head constable after the statement of
the accused had becen taken, the Trying
Magistrate acted contrary to the provisions
of section 342. The learned Counsel is un-
doubtedly right in that contention. Under
the provisions of section 342 all the prose-
eution witnesses should have been cxamined-
in-chief before the final questions were put
to the applicants. The applicants were
not examined again after the roth of April.
The provisions of this portion of scction
342 are imperative. The words are :-—

* For the purpose of emnabling the accused to
explain any circumstances appearing in the evi-
dence against him, the Court...... shall, for the
purpose aforesaid, question him gencrallv on the
case after the witnesses for the proeccutlon have
been examined, and before he is called on for his
defence.”’ .

But it remains to be considered whether
the provisions of section 537 of the Code are
not applicable. The apposite portion of
that section is this :—

* Subject to the provisions hereinbefore con-
tained, no finding, sentence or order passed by a
Court of competent jurisdiction shall be reversed
or altered under Chapter XXVII or on uppeal
or revision on account of any error, omission,
or irregularity in the complaint, summons, warrant,
charge, proclamation, order, judgment or other
proceedings before or during trial . .
unless such error, om:ssion, uregulanty, wa.nt or
misdirection has in fact occasioned a failure
of justice.”

It certainly appears that in many High
Courts it has been held impliedly that sec-
tion 537 has no application in these cir-
cumstances, but in this High Court it has
been decided that an omission to comply
with the provisions of section 342 does not
involve a setting aside of the conviction,
The main authority upon the subject is to
be found in the well-known decision of thcir
Lordehips of the Privy Council in Subrah-
mania Ayyar v. King-Emperor (1). Their
Lordships did not, in that case, how-

- (1) 25 M. 61 at pp. 96, 98; 11 M. T. J. 233;
 Bom, T, R. 540, 28 1. A, 257; 5 C. W. N, 800
a Wer 271; 8 8ar, £, €. J. 16a (P C.).
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ever, distinguish between an “error” and an
“irregnlarity’’. The two words clearly do
not mean the same thing. I regard the
failure to apply correctly the provisions of
sectiom 342 as an error and not as an irre-
gularity, and I do not understand their
Lordships to have laid down that an error
which has not in any way prejudiced a
petson convicted may not be condoned
under the provisions of section 537 if it
is not fatal to the validity of the decision,
and is concerned with the proceedings
rather than the mode of trial. Their Lord-
ships in that particular case were consider-
ing neither anerror, nor anomission, nor an
irregularity but an illegality. In that case
the trial was vitiated in its inception. A
provision of the Criminal Procedure Code
had been transgressed, and the result of
the transgression was that the Court had
actually no jurisdiction to hear the case.
The Court had only jurisdiction to try in
one case a person for three offences of the
same kind committed within a period of
12 months and it actually had tried a per-
son for 4I offences committed during a
period of two years. Their Lordships held
that the course pursued was plainly illegal,
and continued :

" Upon the assumption that the trial was ille-
gally conducted it is idle to suggest that there is
cnough left apon the indictment upon which a
conviction might have been supported il the

accused had been properly tried. The mxsclnef
sought to be avoided by the Statute has been done.”

They said afterwards :

“The remedving of mere irregularities is familiat
in most systems of jurisprudence but it wowd
b2 an extraordinary extension of such a branch
of administering the criminal law to say that
when the Code positively enacts that such a trial
as that which has taken place here shall not be
permitted that this contravention of the Code
comes within the description of error, omission
or 1rrcgulanty ! .
and in quotmg the decision in Swmurth-
waile v. Hannay (2) reference was made to
the pertinent observation of I,ord Russell :

*Such a joinder of plaintiffs is more than an
irregularity ; it is the constitution of a suit .. . in
a way not authonsed by law and the rules appli-
cable to procedure.”

The tests to be applied in considering
whether a particular infringement of the
provisions of the Criminal Procedure Code

is one which does or does not come
() (1894)A C. 4948t p. 506; 63 L. J. Q.

737. 6 R.209; 71 L. T. 157: 43 W. R. 113} 7 Asp,
37 S 7 343 37“
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within the purview of section 537 appears
to me to be this: Does the arror go to the
whole root of the trial? Does it in fact
vitiate the proceedings? Has the Court
assumed an authority which it does not
possess? Has it broken the vital rules of
procedure? If the error is of such a
nature the proceedings are vitiated in their
very inception and section 537 has no appli-
cation. But the mere fact that a certain
provision of the Code is imperative does
not in itself indicate that a breach of
that provision vitiates the whole proceed-
ings. In fact it might very well be argued
that in order to create an error there must
be some breach of an imperative rule, for
if the matter were discretionary, il would
appear that no opportunity for error could
arise. What I have to consider is the sim-
ple point. Were the proceedings vitiated ?
In my opinion they were not vitiated.

I come now to the second point: ‘“‘were
the applicants prejudiced ? ”’ Now, the case
against them in respect of the matters to
which this head constable deposed had al-
ready been disclosed in the previous evidence
and in their examination on the 1o0th of
April, they were actually asked to explain
away the very circumstances to which the
head constable subsequently deposed. I'ur-
thermore, they did not deny their arrest,
and with regard to the possession of the
property said to have heen the subject of
theft, their case was that property had
been given to them by the complainants.
It is thus clear that they were not pre-
judiced by this crror. There was an error
undoubtedly and the Magistrate should be
careful to avoid the crror in future. But
as the case has been decided correctly on
the merits, this error has in no way affected
the result.

The third point argued was that on the
facts the conviction under section 4357
was not made out. I cannot accept this
contention. On the facts the appellants
were rightly found guilty of lurking house
trespass by night with intent to commit
theft.

The last point taken is the question of
sentence. There I see no reason to inter-
fere.

I dismies the application.

N. K. Application dismissed.

INDIAN CASER.

11y

PATNA HIGH COURT.
CriviNaL, Appral, No. 98 OF 1922,
June 28, 1922.
Present-—Mr, Justice Coutts and Mr,
Justice Das.
JAGDEO SINGH—ACCURED—APPELLANT
' VOYSUS
WMPLROR—RXSPONDENT,

Waitness— Examination-in-chief— Gross-examinas
tion —Reply, admissibility of— Hostile witness.

The evidence elicited from a prosecution wit.
ness under examintion-in-chief in answer to a
question which could only be put in cross-
examination is inadmissible, unless before the
(uestion was put, the prosecution declared the
witness to be hostile. (p. 117, cols. 1 & 2.)

Criminal appeal irom a conviction and
sentence passed by the Sessions Judge,
Shahabad, dated the 18th May 1922,

Mr. Gowur Chandra Pal, for the Appel-
lant.

Mr. H. L. Nandkeolyar, (Assistant Gevern-
ment Advocate), for the Crown.

JUDGMENT.

Coutts, J..—The appellant in this ease,
Jagdeo Singh, has been convicted by the
Sessions Judge of Shahabad, under section
302 of the Indian Penal Code, and has
been sentenced to transportation for life
on a charge of shooting his father, Mata-
din Singh, about noon on the 15th of Janu-
ary last,

The case for the prosecution is that
on the moming of that day Matadin Singh
was working at his kaluhar (place where
sugar-cane is pressed). At about noon
onc Beni Singh met Jagdeo Singh going
towards the Zkaluhar carrying a gun
and a haversack. Shortly afterwards he
met Barhamdeo Singh, a cousin of Jagdeo,
running towards the kaluhar, he asked
him why he was running and Barhamdeo
told him that there had been a quarrel
between Jagdeo and his father and that
Jagdeo had gone and got his gun. He ask-
ed Beni to join him in running after Jagdeo
which he did. When they came near the
kaluhar they saw Thakur Singh “ trying to
stop "’ Jagdeo, Matadin called out:‘ Jagdeo
is always troubling me; if he kills me he will
suffer for it afterwards”’. Thereupon Jag-
deo pointed his gun at Matadin, fired it
and Matadin fell down wounded in the
chest. At thistime Bachli Ahir, Thakur
Singh, Garjan Dusadh and Rekha Abir
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had come to the kaluhar, Jagdeo re-loaded
his gun and went off towards the south.
Matadin was then found to be dead. Beni
told Dwarka Ahir, . chaukidar, what had
happened and Dwarka after going to the
place and finding Matadin dead went off
to the fhana and laid afirst information,
The Sub-Inspector went to the spot and
after making the inquest and sending the
dead body for post morfem examination
he began his enquiry. Jagdeo was not
to be found and when his house was search-
ed therc was no trace of the gun or the
haversack, but on the 3oth of JZnuary
a gun and a haversack were found by one
Bali Koiri, a resident ¢f Chaugain, six miles
from the accused’s village, in his sugar-cane
fietd. A warramt and stbsequently
proclamation  and  attathment  were
issued against Jagdeo and he eventually
surrendered. I may mention that Jag-
deo had apparently served in the army.
The reason assigned by the prosecution
for the commmission of the crime is that
Jagdeo objected to his father keeping a
woman in the village.

Qo far as Matadin’s death is concerned,
there can be no doubt that he died from
the effects of a gunshot wound in the chest
which traversed the lower half of the left
lung, the left ventricle of the heart and
its covering, the root of the left lung wip to
the spine at the fifth dorsal vertebra. A
portion of a bullet was found in the wovnd
and the shot appears to have been fired
from a distance -of ten-to fifteen vards.

The question -is whether Jagdeo fired
the shot. The mest important evidence
in the case is the evidence of the witness
Beni Singh. This witness’s evidence is
to the effeet that on the morning of the
day -of occurrence he had been working
-at his smgar-vane press and as he was go-
ing towards his heme he met the acoused
‘going towards his father’s Ralukar <arry-
ing a gun and a  khaki-odloused :haver-
sack. 'The witness went on .and a little
after he met Barhamdeo Singh who was
running after Jagdeo. He asked him why he
was temuning and Bathamdeo told him
that thete had beem a guarrel -betwsen
Jagdeo atill kis {ather ;and that Jagdeo
had gone ‘for ‘ki- gun, He joined Barhsm-
deo in running after Jugdeo and when
Yhey pet near the .Aaiwher -they :saw
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Thakur “ trying to stop” Jagdeo and
presently saw Jagdeo shooting  his
father. For corroboration of this evidence

the prosecution relies on the evidence
of three  witnesses, Jagat Kabhar,
Rameshwar Ahir and Kadaru Singh. Ja-
gat says he saw Jagdeo going towards the
kaluhar with a gun shortly before "he
heard the shot; Rameshwar Ahir-deposes
and ‘Kadaru- Singh
says that after he heard the shot he went
to Matadin’s kaluhar and saw Jagadeo
there with what he though: was a gun;
the witness, however, ‘does not appear 10
be quite sure of this as his sight is defective,
The learned Assistant Government Ad-
vocate comtends that ths is reliable evi-
dence .and should *be believed and that
with certain other evidence and citoum-
stances on which he relies it is sufficient
to substantiate the prosecution case.

‘The question is whether it can be  be-
lieved, and it has :been made impossible
for us to come to a decision by the way
in which the case has been -conducted.
As I have a'ready indicated, Beni's .evidence
is the mos. important evidence in the case
and it is attacked on three main grounds.
(1) that Beni has a -motive for deposing
aga nst Jagdeo ; (2) that he has given differ-
ent accoun's as {o the distance from whbich
he saw the.ocourrence: and (3) that ks
evidenee is incensistent with the evidence
of five w tnesses who have been. examined
for the prosecut’on.

For reasons which w 1" present yappear I
do not propose to discuss the first po ut. The
second ground for disbelieving Beni’s cvi-
denceis that he stated in his evidence in Conrt
that he was one rassi away fram the. kals-
har at the time the shot was fired, whereas
to the Police he stated thai he was at.a
distance of 10 bighas or about 400 yards,
and it is urged that as tbere were crops,
bushes and trees round ‘the kalwhar it is
impossible that Beni could have seem . the
.occurrence, It appears from the: map which
has been prepared in the case that thete
were crops, bushes and trees round - the
kaluhar, but the Jearmed Sessions
Judge does net appear-to have considered
the question of the place from which Besi
is supposed to have seen -the-dceurrence
or whether it was -poss.ble for him to have
seen it. There is no evidence on this point



Vol 71]
JAGDEO SINGH ¥. EMPEROR.

and.the map prepared by the Sub-Inspector
ig wuseless. There is also nothing on the
zecord to -shew where Beni is supposed
to bave mnet Barhamdeo. ‘These are very
important points which are essential to
& proper decision of the case.

The next ground -en which we are asked
to disbelieve Beni's statement is that his
evidence is inconmsistent with the evidence
of the five witnesses, Thakur Singh, Bachli
Ahir, Rekha Ahir, Garjan Dusadh and
Barhamdeo Singh, who have been examin-
ed for the prosecution in this case. All
these witnesses are said by ‘Beni to have
witnessed' the occurrence ; further Barham-
deo is said to be the man who met Beni,
told him about the quarrel .and .asked
him to go with him ;and Thakur is said
by Beni to have taken an 'active part in
trying to stop Jagdeo from firing. They
all, however, in Court depose that they
know nothing about the occurrence and
that they did not see Jagdeo either before
or after the occurence. The Sub-In-
spector states that they made important
statements to him. In these circumstan-
ces ihe obvious course was for the prose-
cution to declare them hostile witnesses
and asked to be allowed to cross-examine
them. If the Court allowed this they could
then have been cross-examined and th ir
evidence could have been discredited.
What was done, however, was that in the
case of each -of the witnesses, 'Thakur,
Bachli, Rekha and Garjan, the prosecut on
put a question which could only have been
allowed in cross-examn'nation. In th> case
o° Thakur the question was, '

“Did you then say (that is, -to the Police) ‘I
saw the ‘dead body of ‘Matadin ‘Singh and I saw
Jagdeo Singh with a ‘gun?”
to which the .witness ‘replied,

“No.”

It was .olearly not epen to the prose-
out'on to:put a question of this mature to
the -witmess -witheut declaring im hostile
and crosseexamminizg him and it avas im-
p.oper for the Court to- allow the question.
This -quertion and answer were inadmis-
sible and they cannat be taken into «cen-
sidesation. .So far @s . the witnesses Bachli
Akhir, Rekha Ahir, .and -Garjan Dusadh are
cencerned .we do mot kamew .what . the ques-
tion wsked by -the prosecution was, but
the replies -of Bachli .and Rekba -were,

I not tdll the Poljce that I kod seen Jagdeo.”’
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and the reply of Garjan was,
‘L did not tell the Police that T saw
Singh .going towards south -with a gun.”’

Jagden

This ev.dence is not emly inadmissible
but it is nseless, for it could net assist the
Court to judge whether the 'witnesses wes¢
denying statements made ¢o the Sub-
Inspector or not. As to the witness Bar-
hamdeo he was not asked &ny question
about what he said to the Police .and the
reason which the learned Sessions Judge
gives for disbelieving'his evidence is that
from his demeanour it appeared te him
that he was concealing something. Thelearn-
ed Sessions Judge, however made no such
remark at'the time of reco:ding the evi-
dence. The result of this is that we hawveé
no means of judging whether these wit-
nesses should be believed or not. If they
have deposed falsely in Court their evi-
dence could be discarded and “the case
‘decided on-the rest of the prosecut'on -evi-
dence. As it is, however, 'we "have alse
these witnesses whose evidence we have
no teans of .esting.

There .is other -evidence :on 'the record
and .there are ‘many ‘cirowimgtanceswhith,
f we were to decid : the case now, we wownkd
have to con ider, but I.do ‘met prepose
to d scuss the case .furtherbecauce,in my
opin‘on, it has' brven so unsatlciacterly
conducted that the eouly course open to
us is to direct @ ro-tvial.

‘T would .accordingly sct ~aside the
conviction -amd sentence ‘amd vemand
the case for re-tria'. "Dhe case will betvans-
ferred to the Sessions Judge of Saran for
tuia'.

-Das, :d.—1I agree.

W, C. A, Case wvommnded for vedetal,
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CALCUTTA HIGH COURT.
CriMiNaL REVISION No. 227 OF 1922,
June 1, 1922.

Present -—Sir Iancelot Sanderson, Kr.,
Chief Justice and Mr. Justice Panton.
RADHA NATH KARMAKAR AND OTHERS
—ACCUSED—APPLICANTS
versus
EMPEROR—OPPOSITE PARTY.

Criminal Proceduve Code (Act V of 1898), ss.
233, 235—Charge —More thar one  distinct
offence included - Offences arising  out of same
transaction—Trial, whether vitiated.

- A charge which rclates to more than one distinct
offence, is a bad charge under the law. But
where in a trial the distinct offences included in the
charge were one series of acts so connected together
as 1o form the same transaction, and the accused
could have been charged with, and tried at one
trial for, each such offence, the fact that the charge
contravened the law, would not vitiate the trial.
(p. 129, col. 2, p. 121, col. 1)

Subrahmania Ayyar v. King-Emperor, 25 M.
61; 11 M. 1.J.233; 3 Bom. L. R. 540; 28 1. A,
257; 5 C. W. N. 806; 2 Weir 271; 8 Sar P. C. J,
160 (P. C.), distinguished.

Revision against an order of the Sessions
Judge, Chittagong, dated the 7th Febru-
ary 1922, confirming that of the Additional
District Magistrate, Chittagong, dated the
28th November 192I.

Babus Dasarathi Sanyal and Debendra
Narayan Bhaltacharyya, for the Petitioners.

Mr, Orr, for the Crown.

JUDGMENT.

Sanderson, C. J.—This is a Rule
calling upon the District Magistrate to
show cause why the convictions of and
sentences passed upon the petitioners should
not be set aside on the first ground men-
tioned in the petition ; and the first ground
is, that “the trial of the petitioners on
charges framed in contravention of sec-
tion 233, Criminal Procedure Code, was
without jurisdiction and void and the
convictions bad and sentences and orders
under section 106 of the Criminal Proce-
dure Code passed on such trial are illegal
and fit to be quashed.”

The charges, (as they appear from the
petition) against the petitioners, who are
14 in number, were, first, under section
147 of the Indian Penal Code, secondly,
under section 149 read with sections 323
and 323, and, thirdly, against some of the
petitioners under section 353 of the Indian
Penal Code. The learned Vakil for the
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petitioners raised no objection to the charge
under section 147 of the Indian Penal
Code and that is the section under which
the petitioners have been sentenced. Some
of the petitioners have been convicted in
respect of the other charges, but no
separate sentences have been passed in
respect thereof. N

The objection, which the learned Vakil
for the petitioners, has raised on this rule,
may be illustrated by way of reference to
the charge under section 149 of the
Indian Penal Code. It was stated in the
petition as follows:

‘“That you on or about the 25th May or
July 1921 at the same place were members
of an unlawful assembly and in prosecu-
tion of the common object of that assembly,
as stated in the first charge, several mem-
bers of the said assembly caused grievous
hurt to havildar Raghubir Raut and simple
hurt to constable Prem I,al Ghose, cons-
table Har Kishore Barua, constable Mo-
hendra Chundra De, YVar Ali Matbar, Abdul
Rashid and Oli Mia Doctor and you are
thereby under section 149 of the Indian
Penal Code guilty of causing the said
offences which are punishable under sece
tions 325 and 323 of the Penal Code.”

The learned Vakil for the petitioners
has argued that that charge is a bad charge
for the reason that it contains more than
one distinct offence and he has relied upon
section 233 of the Code of Criminal Pro-
cedure. That section provides, “for every
distinct offence of which any person is
accused, there shall be a separate charge,
and every such charge shall be tried sepa-
rately, except in the cases mentioned in
sections 234, 235, 236 and 239.”

That charge, in my judgment, did relate
to more than one distinct offence, and,
consequently, it is a bad charge under the
law. For that reason, in my judgment,
the learned Vakil’s argument to that extent
is well founded. But when he went further
and argued that because that particular
charge was in contravention of section 233,
the whole trial was vitiated, I, with great
respect to the learned Vakil’s argument,
was unable to agree with it, The dis-
tinct offences, which were included in that
particular charge, were one series of acts
so connected together as to form the same
transaction and, consequently, the accused
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‘could have been charged with and tried
at one trial for each such offence, see sec-
tion 235 of the Criminal Procedure Code,
and the evidence relating thereto could
have been presented to the Court by the
prosecution if those distinct offences had
been contained in separate charges. It
seems to me to be an entirely different case
to that which was decided by the Judicial
Committee of the Privy Council in the case
-of Subrahmania Ayyar v. King-Emperor (1)
upon which the learned Vakil relied. That
was a case where the accused was tried on
an indictment, in which he was charged with
no less than 41 acts, these acts extending
over a period of years. This was clearly
in contravention of section 234 of the Cri-
minal Procedure Code which provides that
a person may only be tried for three offences
of the same kind if committed within a
period of 12 months. The Judicial Com-
mittee held that the whole trial was vitiated,
and the reason for holding that the whole
trial was vitiated was set out by the Lord
Chancellor in his judgment. The Lord
Chancellor referring to section 234 observed:
“The reason of such a provision, which is
analogous to our own provisions in respect
of embezzlement, is obviously in order that
the Jury may not be prejudiced by the
multitude of charges and the inconvenience
of hearing together of such a number of
instances of culpability and the consequent
embarrasment botli to Judges and accused.”
But, here, as I have already pointed out,
the alleged offences were a series of acts
arising out of one and the same transaction
and there was nothing to prevent all these
matters being put before the Court if they
had been contained in separate charges in-
stead of their being included in one charge.
Consequently, there is a great difference
between the present case and the case which
was decided by the Judicial Committee.
The same remarks apply to the charge under
section 353. It seems to me that the charge
as framed did relate to distinct offences,
because, there the allegation was that the
accused referred to in that charge did
assault the havildar and several constables

(1) 25M.61; 11 M. L J. 233; 3 Bom. L. R.
g;,o; 281, A, 257; 5 C. W. N, 866; 2 Weir 275;
Sar P. C. J. 160 (P. C.).
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who are named in the charge. Strictly
speaking, there should have been separate
charges in respect of these distinct.offences.
Consequently, in my judgment, we shall be
on the safe side in setting aside the convic-
tions under section 149 read with sections
325 and 323, and the convictions under
section 353 of the Indian Penal Code. But
there is no reason, in my judgment, why
the conviction under section 147 of the
Indian Penal Code should not stand.

Then, the only other point to which I
need refer is the question of sentence.
The learned Vakil has drawn our attention
to the fact that the learned Magistrate, who
tried the case, based his decision, as regards
the sentences, to some extent at all events,
upon the fact that some of the accused per-
sons had been convicted of offences other
than the offence under section 147, and,
consequently, the sentences ought to be
re-considered. It seems to me that if
there had been "one charge only framed
against the accused under section 147, all
the facts which were proved at the trial
in relation to this matter would have been
material. The learned Vakil agreed that
the Magistrate, in imposing the sentences,
would have been justified in taking into
consideration the various parts which were
played by the accused persons respectively,
In my judgment, if he had done so, there
is nothing to show that he would have come
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