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HISTORICAL INTRODUCTION

In order to clearly understand the constitutional Stages of

developments in India it is usua Jto divide the period

from 1600—1945 into five well-defined stages :—

(1) 1600—1765. The first stage begins with the

@)

3

grant of Charter to the East India Com-
pany during the reign of Queen Elizabeth
in 1600 for a period of 15 years,which was
renewed from time to time. It terminate
with the grant of Diwani—the fiscal
administration of Bengal, Behar and
Orissa to the Company in 1765 by
Shah Alam.

1765—1858.—The second stage begins in
1765 and during this period the Govern-
ment in India and the Home Govern-
ment in England were both re-organised.
It terminates in 1858 with the assumption

by the British Crown of the direct responsi

bility of the Government of India.

1858—1919.~--The third stage begins with
the passing of the Government of India
Act, 1858 and terminates with the passing
of the Government of India Act, 1919.
During this period several reforms took
place and ultimately by the passing of the
said Act of 1919 control over certain
departments of the Provincial Govern~
ments was transferred from the Secretary
of State to the Provincial Ministers res-
ponsible to the Provincial Legislatures.

constitutio-
nal develop-
mentx.

(4) 1919—1935,—~The fourth stage begins
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(5)

with the passing of the Government of
India Act, 1919 and terminates with the
passing of the Government of India Act,
1985, the main features of which are the
establishment of an All India Federation,
autonomy in the Provinces and Dyarchy
at Centre.

1935 onwards.—The fifth stage begins with
the passing of the Government of India
Act, 1935 and is the period through
which we are passing,



FIRST PERIOD
1600—1765

In 1600 a few merchants of London approached
Queen Elizabeth of England for the grant of a
Charter to trade in the East Indies. Their request
was granted and the British East India Company
was formed. The Company was to elect every
year one Governor, a Deputy Governor, and a
Committee consisting of 24 persons. The Charter
conferred power on the Company to make reason-
ble laws, constitutions, orders and ordinances not

repugnant to the laws, statutes and customs of the -

English realm.

The Company established trading depots., or
factories in various parts of India.

The Charter of 1661 conlerred on the Company
power and command over their fortresses, and
authority to appoint Governors and other officers
for their Government.

The Charters granted by the sovereign from
time to time, conferred on the Company the rxclu-
sive privilege of trading in the East Indies. Rival
companies were started and the Directors of the
East India Company, claiming a monoply by reason
of the provisions in the Charter, seized a ship ‘Red-
bridge’, belonging to a rival company. The legality
was questioned, and the matter was brought beiore
the Parliament Thereupon the House of Commons in
1694passed a resolution that all subjects have an equal
right to trade with the East Indies, unless prevented
by an Act of Parliament. This resolution was the
first active interference by Parliament wish the com-

3
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mercial privileges of the Company. Parliament

exercised this right in 1698 and passed an Act

under which a new company was formed. But the

(1317((1) and new companies were amalgamated in
2.

The battle of Plassey (1757) and Baxar (1764)
made the Company sovereign de facto and the grant
of Diwani (i.e., the right to collect revenue and of
administering civil justice) in 1765 by Shah Alam
made them sovereign de jure of the three provinces of
Bengal, Behar and Orrissa.

SECOND PERIOD
1765—1858

The grant of Diwani, by which traders had
become rulers of territories, made the proprictors
in England more greedy. They raised the dividend
to 10 and 12 per cent. In 1767 Parkament passed
five Acts with reference to the affairs of the Com-
pany. These Acts related only to certain details
such as qualification of a member to vote ata
meeting of the Company, declaration of dividend
and such like matters. But it was by the Regulating
Act of 1773 that the British.Barliament directly
interfered in Indian affairy and assumed actual res-
ponsibility for the Government of India.

Till the ssinﬁ 'ﬂfﬁlc said Act the three prsi-
dencies of Berl:agal,‘ mbay and Madras were inde-
pendent of each “other. The Governor-in-Council
of each of these Presidencies had powers, by Com-
mission from the Company, to administer law fer
the Government of the territories within - their
Province. The Government of ecach was absslute
within its own limits, and responsible only to the
Company or the Court of Directors in England, and
the General Court of Proprietors. The Anglo-French
Wars in Arcot, the Anglo-Mysore War and the war
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against Siraj-ud-Daula of Bengal demonstrated the
necessity of all the Presidency G overnments working

in co-operation with one another. As after the

battle of Plassey the British East India Company

bhad become masters of the Mughal Provinces of

Bengal and Behar, the Regulating Act of 1773 pro-

vided that the British Government of Bengal should

in all foreign and military affairs exercise powers ol
supervision over the Governments of Madras<and
Bombay. The old Presidency Councils which were

a bit unweildly in size were abolished and small
executive councils ie., of four members were
appointed for each Presidency. The provision that
everything in these executive councils should be
decided by a majority of votes, put Warren Hastings . pitt’s India
into many difficulties. So in 1784, Pitt’s India Act Act, 1784,
was passed. The number of executive councillors

was reduced from 4 to 3, and the Governor received

the power of veto over the decisions of the Executive
Council. Theoutbreak of the second war against
Mysore and the first war against the Marhattas

showed that neither the Company’s Government in

India, nor the Court of Directors in England could

be trusted with the conduct of military and foreign

affairs without the supervision of the British Govern-

ment in England. So the Pitt’s India Act also
established a Board of Control, where members

were to he appointed by the British Government in
England, und whose President was to be appointed

by the British Piime Minister. The Charter of the

Biitish East India Company was renewed in 1793,

Under the Charter very minor changes were made

in the administrative machinery of the country.

The Commander-in-Chief was however, now allow-

ed to attend the meetings of the Executive Council Charter
as an ex-officio member. In 1813 the Company’s of 1813,
Charter was agaip rencwed, conferring powers on

Local Governments to impose taxes on persons sub-

ject to the jurisdiction of the Supreme Court and

trade privilegs of the Company were also taken
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Charterof  away by this Charter and trade of India was open-

1883. ed to all Englishmen. The Company’s Charter was
agairtrenewed in 1833 by which several important
changes were introduced. Authority was given for-
the creation of another Presidency Province for
Agra.

The Court of Directors became entirely sub-
ordinate to the Board of Control. The Governor of
Bengal now became the Governor-General of India.
The legislature powers vested in the Local Govern-
ments were abolished and sole legislative powers
vested in the Governor-Ganeral of India. In order
to cope with the increased work of the Governor-
General of India, another member of the Executive
Council for law was appointed. The laws passed by
the Governor-General in Councilunder the said Act
of 1833 were to have the force of Acts of Parlia-
ment.

The last renewal of the Company’s Charter took
place in 1853, It had become evident that the
legislative work at the headquarters of the Govern-
ment of India had become very heavy and the
Central Government being at 2 distance could not
understand the local needs of the Provinces. So,
to cope with this, the Executive Council of the
Government of India was expanded, so as to consist
of 12 members :—

The Governor-General, the Commander-in-
Chief, 4 Ordinary Members of the Governor
General’s Council, the Chief Justice and a
Puisue Judge of Bengal, and 4 mcmbers
from the four provinces.

The sitting of the Legislative Council were
made public and their proceedings were officially
Mt published.
xa.;g?_’]gga, In 1857 mutiny broke out at several places and:
by the end 1858 the country was pacified.

The result of the mutiny was that the Company’s

Charter of
1853,
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Vo ke,
rule in India was ended and that of the Crown was
begun.

THIRD PERIOD
1858—1919

In August 1858, the British Parliament passed
the Government of India Act, which vested the
Government of this country in the hands of the
British Crown. Dual Government by the Board of
Control and by the Court of Directors was abolish~
ed, and the Act declared that India wasto be
governed directly by and in the name of the Crown
acting through a Secretary of State, to whom were
transferred the powers formerly exercised either by
the Court of Directors or by the Board of Control.
The Secretary of State was to be aided by a council
of 15 members, of whom 8 were to be appointed by
the Crown, and 7 elected by the Directors of the
East India Company.

The Indian Councils Act of 1861 modified the
constitution of the Governor-General’s Executive
Council ; and the Indian Legislatures were also
broadened. A fifth ordinary member was added to
the council, excluding the Commander-in-Chief.
For purposes of legislation the Governor-General’s
Council was reinforced by additional members not
less than 6 and not more than 12, nominated by
the Governor-General and holding office for two
years. Not less than one-half of these additional
members were to be non-officials.

The powers of legislation which had been tak%n
away from Local Governments, by the Act of 1833
were restored to them by the said Act of 1861, and
these councils were also expanded by the addition
of not less than 6 and not more than 12, at least
half of whom were to be non-officials, The assent
of the Governor-General to laws passed by the
Local Councils was made essential, subject to the

End of
Company’s
rule.

Government
of India Act
1858.

Indian
Councils
Act, 1861,
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veto of the Crown acting through the Secretary of
State. Power to make ordinances, to be in force
for 6 months, was also conferred on the Governor-
General.

The Governor-General was also empowered to
establish, by proclamation, Legislative Councils in
Bengal, North- Western Province and Punjab. The
Act further provided a most effective check on
legislative interference with the executive, even by
way of advice or suggestion. It definitely delimited
the powers of the Legislative Councils. Their func-
tions were strictly limited to legislation and they
were expressly forbidden to tiansact any business
except the consideration of, and enactrment of legis-
lative measures, or to cntertain any motizn except
a motion for leave to introduce a bill, or having
reference to a bill actually introduced. They could
not enquire into grievances, call for information or
examine the conduct of the executive.

In 1885 the Indian National Congress was
founded to press for (@) reduction in the military
expenditure, (b) indianization of public services
and (¢) enlargement of the legislative councils, with
enhanced powers.

In 1892 morc constitutional reforms were made
by the Indian Councils Act, 1892. By this Act the
legislatures were enlarged, provision was made for
interpellations and discussions of the budget subject
to the conditions and restrictions prescribed by the
rules made by the Governor-General in Council or
the Governor-in-Council and the additional mem-
bers were to be nominated in acoordance with the
Governor-General in Council and approved by the
Sccretary of State.  Under the regulation so made,
a certain number of these nominations had to be
made on the recommendation of specified persons,
bodies and associations, the intention being to give
a rcc}:ircscntativc character to the persons so nomi-
nated.
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In 1909 furthcr reforms (by the name of Minto
Marley reforms) were introduced by the Indian
Councils Act, 1909. By this Act the Councils were
greatly enlarged. The numbers of additional
members to the Indian Legisiative Council was
increased from 16 to 60. Out of these 60, as many
as 32 were to be non-officials, and 28 officials. Out
of 32 non-officials 27 were to be elected. The
powers of the Legislative Councils were also increas-
ed The members could now move resolutions and
non-official members could introduce private bills
into the Councils. The size of the Provincial Coun-
cils was also increased. The number of members in
the Legislative Councils of Bombay, Madras,
Bengal and United Provinces, was increased from
15 to 50. In the case of the Punjab Burmah, Eastern
Bengal and Central Provinces the number was fixed
at 30. It was during these reforms that communal
representation was first introduced into the legislative
bodies. The Musalmans, the Landlords and the
commercial classes obtained separate representa-
tion through separate electorates. But, as in the
Central Legislature, the officials still had majority,
the non-official Indians could not effectively influ-
ence the decisions of the Government.

While the war was still going on, and Indian
armies were still in the battlefields of Europe, Africa
Mesopotamia, Mr. Montague, the Secretary of State
for India, made in August, 1917, the following
memorable statement.—*“The pslicy of His Majesty’s
Government, with which the Government of India
are incomplete accord, is that of the increasing asso-
ciations of Indians in every branch of the adminis-
tration, and the gradual development of self-govern-
ing institutions, with a view to the progressive
realization of Responsible Government in India, as
an integral part of the British Empire.” To give
effect to this policy, Mr. Montague himself came to
India. He and Lord Chelmsford made a thonouﬁh
enquiry, and produced their report in 1918

Miato-
Morley
Reforms of
1909.

Montague-
Chelmsford
Reforms,
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new Government of India Act based on this report
was passed by the British Parliament in 1919.

The preamble to the said Act laid down :—

“(1) That it is the declared policy of Parlia-
ment to provide for the increasing associ-
ations of Indians in every branch of
Indian administration,and for the gradual
development of self-governing institutions,
with a view to the progressive realization
of responsible Government in British
India as an integral part of the Empire.

(2) That progess in giving effect to this policy
can only be achieved by successive stages,
an it is expedient that substantial steps in
this direction should now be taken.

(3) That the time and manner of each
advance can be determined only by
Parliament, upon which responsibility lies
for the welfare and advancement of the
Indian people.

(4) That the action of Parliament in such
matters must be guided by the co-opera-
tion received from there or whom or
when new opportunities of service will be
conferred, and by the extent to. which it
is found that that confidence can be repos-
ed in their sense of responsibility.

(5) That concurrently with the gradual deve-
lopment of self-governing institutions in
the Provinces of India it is expedient to
give to these Provinces in Provincial
matters the largest measure of indepen-
dence of the Government of India which
is compatible with the due discharge by
latter of its own responsibilities.




FOURTH PERIOD
1919—1935

The Government of India Act, 1919, introduced
radical changes in the India constitution. The
number of Indian Members in the Viceroy’s Execu-
tive Council was increased from one to three. The
Central Legislative was now to consist of two
chambers. The upper chamber, called the Council
of State, was to consist of 60 members, out of whom
20 were to be officials and 40 non-officials. The
Lower Hou-e, called the Legislative { Assembly, was
to consist of 144 members, out of whom 26 were to
be officials and 118 [non-officials. So in both the
chambers there was to be a non-official majority.
Another change made was the introductions of
direct election. Now the people were to send their
representatives to the Council of State and the
Legislative Assembly directly.  Under the new
scheme the Government was to place its entire
budget before the Assembly in the Form of
Demands. All heads of expenditure except military
Foreign and Political, Ecclesiastical, the Public
Debt Services, and the salaries of servants appoint-
ed by the Secretary of State for India, were to be
voted upon by the Assembly In Legislative matters
all measures had to obtain the concurrence of both
the chambers But to provide for abnormal circum-
stances the Viceroy possessed the powers of veto
and certification. In the sphere of Provincial
Governments more radical changes were made.
The provincial departments were dividend into two
categories, the Reserved and the Transferred. The
Reserved Departments were to be administered, as
before, by the Governor-in Council, while the

11
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Transferred Departments were to be administered
by Ministers, chosen by the Governor from among
the elected members of the Council. Subjects such
as Finnnce, Courts of Law, Police, Jails, Land
Revenue, Itrigation and Stamp were to be Reserv-
ed Departments. On the other hand, subjects like
Excise, Registration, Education, Medical Relief,
Agriculture, Industries, and Local Self-Governments
were to be Tranferred Departments. If the policy
of the ministers was not approved by the Legislature
they had to resitn  Along with the introduction
of thesc constitutional changes, in the legislative
bodies and their powers, the resources of the
Central and Provincial Governments were complete-
ly scparated, so that the Provincial Governments
may be able to enjoy autonomous power. It was
also provided in the said Act that after a ten years’
trial a statutory commission wouid be appointed to
examine the working of this constitution and to
suggest further reforms.

The Indian nationalists werc, however, not satis-
fied with the said reforms of 1919, for they wanted
some elements of responsibility in the Central
Government also and complete responsibility in the
Provincial Governments.

People were also resentful on account of Jallian-
wala massacres and martial law atrocities. The
Muslims too were specially angey on account of the
defcat of Turkey and the new future of Khilafat. So
when the elections under the new constitution took
place in 1920, the nationalists non-co-operated and
boy-cotted the elections. But after some time when
the treaty with Turkey was revived, the cuestion of
Khilafat was to some extent solved, M.rtial Law
sufferers were to some extent given some assistance,
the law against the Press and Public mectings that

were passed in the time of Lord Minto,Lord Hearding
were repealed and the Rowllat Act was allowed to
lapse, the non-co-operation movement weakened.
The people gave up the boycott of councils and
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formed the Swaraj Party and took partin elections
in 1923, their policy being to offer obstruction to
the Governments from within the Councils. Dyarchy
was brought to a standstill in Central Provinces
and Bengal where ministry after ministry succumb-
ed to the votes of the Legislatures. Non-co-operation
Movement and later the Civil Disobedience Move-
ment were started. The result was tha. the Statu-
tory Commission promised in the said Act of 1919
was appointed in {1927, that is, two years earlier
than the appointed period, under the Chairman-
ship of Sir John Simon with six other Memders of
the British Parliament. But Indian Public opinion
reacted severely against the formation of an All-
white Commission. The Commission, however,
visited India and submitted its report in 1930. The
Commission condemned the Dyarchy of the Provin-
cial Governments and recommended :—

‘1) an ulumate Federal Constitution for
India, (2) abolition of Dyarchy in the
Provinces, (3) extension of franchise and
increase in the number of members in the
Provincial Legislatures, (4) retention of
separate communal electorates, (5) reten~
tion of Governor’s special powersin the
executive sphere and his power of certifi-
cations in respect of Bills and rejected or
reduced demands in the annual budget,
(6) continuance of the independence of
executive without making it responsible
to the Legislatures and (7) separation of
Burma from India. After the said report
was submitted the First Round Table
Conference was convened in London in
1930, at the close of which the Prime
Minister declared :—

“ The view of His Majesty’s Government is
that responsibility for the Government
of India should be placed upon Legis-

18
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latures, Central and Provincial, with

such provisions as may by necessary to
guarantee duringa period of transition,

the observance of certain obligations

and to meet other special circumstances
and also with such guarantees as are

required by minorities to protect their

political liberties and rights.”

The said declaration was formally approved In
December 1931 by the Parliament. The Civil
Disobedience Movement started in 1933, was called
off after an agreement between the Viceroy Lord
Irwin and Mahatma Gandhi on behalf of the
the Congress. After this agrcement Mahatma
Gandhi proceeded to London to attend the Second
Round Table Conference, as the sole pleni-
potentiary of the Congress. At the close of this
Conference, no settlement having been arrived at
among the nominated delegates on the com-
munal question, the Premier announced his
decision, known as the Communal Award, to main-
tain seperate electorates for Mohammadan, Europ-
eans, Christians, and various others sectional
interests and keeping the general seates to be con-
tested by the Hindus. Scheduled cases were
also given a separate electorate. But as the result
of a fast Mahatma Gandhi brought about a change
in the award in respect of the schedule castes
and the separate clectorate provided for them
was abolished. A large representation for them
was, however, agreed to by Mahatma Gandhi
and the seats allotted to them in the Bengal
Legislature was increased from 10 to 30. This agree-
ment was known as Poona Pact.

The Third Round Table Conference met
again in London in November 1932, after which
the proposal for constitutional reforms were put
forward in a White Paper. In 1933, a Joint
Select Committee of both the Houses of the British
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Parliament was appointed to examine the White
Paper and on the lines of the suggestion of the said
committee the present Government of India Act,
1935, was passed in the teeth of opposition in
India by the Congress and in England by the
socialists,  °

FIFTH PERIOD
(From 1935 onwards)

The main features of the Government of
India Act, 1935, are :—
(a) The establishment of an All-India Federa-
tion to which the Indian States have
been given the right to accede ;

{b) Autonomny in the Provinces ;
{c) Dyarchy at the Centre ;

(d) The establishment of a Federal Court for
India for the pu-poses of interpreting
the constitution ;

(e) Separation of Burma and Aden from
India ;

(f ) Creation of two new Provinces of Sindh
and Orissa.

The people of India were not satisfied with
the reforms introduced by the Government of
India Act, 1935. The following were the chief
objection :—

(a) The preamble to the old Act of 1919
remaingd unrepealed and the goal of
Dominipn Status as the ultimate aim of
constitutional progress was not recogni-
zed, thouigh in 1929 the Vicervy, Lord
Irwin, had definitely stated on bcualf of
his Majesty’s Government that the
'ndtural issue of the India’s Constitutional
progress was the attainment of Dominion

15
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Status. The Secretary of State, Sir
Samuel Hoare, 100 observed, during the
course of discussions on the India Bill,
as foilows :—

“ The position of the Government, there-
fore, is this : They stand firmly by
the pledge contained in the 1919 Pre-
amble, which is not part of their plan
to repeal, and by the interpretation
put by the Viceroy in 1929, on the
Preamble, that the natural issue of the
India’s progress, as there contemplated,
is the attainment of Dominion Status.
The declaration 1929 was made to
remove doubts which had been felt as
to the meaning of the Preamble of
1919. There is, therefore, no need to
enshrine in an Act words and phrases
which would add nothing new to the
declaration of the Preamble. In saying
that we stand by our pledge, I include
of course, not only pledges given to
British India and Burma as part of the
British India but also our agreement
with the Indian States.”

The Secretary of State stated before the Joint
Select Committee which considered the white paper
that Dominlon Status for India was a distant
dream. Dominion Status for India implies the
following two conditiods :—

{1) The British Parliament should cease to
legislate for India;, making the Provin-
ces and the Federal centre fully self-
governing.

{2) The crown should cease to exercise

wers of paramountcy over the Indian
tes.
(2) The second objection raised was that

-no uniform principle was applicd in the distribu-
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tion of seats among the provinces and communities,
Morecover the Communal Award, in which the
scheme of representation and distribution of seats
in the Provincial Legislatures was based, recog-
nized the system of separate electorates which was
anti=-national and contrary to the spirit of true
citizenship It partitioned India into Muslim
and non-Muslim Provinces.

(3) The third objection was that the Act
established dyarchical system of Government at
the centre according to which the following de-
partments were reserved for the exclusive control
of the Governor-General :—

(i) Defence ;
(i1) Ecclesiastical affairs ;
(iii) External affairs ;
(iv) Functions in or relation to tribal areas.

Further railways were to be administered by
a Statutory Board uncontrolled by the Federal
Legislature.

Even in the case of transferred subjects the
Governor-General was vested with overriding
powers for the discharge of the so-called “special
responsibilities,”” The Secretary of State was also
to continue to inake recruitment and regulate the
conditions of employment of [ndian Civil Service,
Indian Medical and Indian Police.

The clection for the Federal Assembly was
changed from direct to indirect with the result that
opportunitics of immediate countact between the
citizens and the Federal Legislature were removed
and the prestige of the As:embly lacked popular
control.

As the states were to enter the Federation or
to stay out according to their free will and no radi-
cal change was to be made thercin without the

17
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consent of the Federated states, the task of consti-
tutional progress was made more d.fficult.

(4¢) Though diarchy was abolisned in the
Provinces and replaced by a uurified administra-
tion under the control of ministers, still in several
matters Governors were given discretion to act. The
Governors were vested with overriding powers for
the discharge of this so-called ‘“ special responsibi-
lities.” Second chambers were set up in several
provinces. Some reservations were also made in
the Department of Law and Order. Limitation
were also imposed in respect of recruitment regu-
lation and control of services.

(3) So far as the defence o the couutry was
concerned there were several scrious objections.
The proportion of military exp:aditure was not
reduced and remained very high as before. No
contribution was made by the Home Government
for the cost of the army maintained in India for
the Imperial needs. Ths offices in the army were
not indianised and British tryops in India were not
eliminated. The capitation charge,, too, levied
by the Home Govern'nent towards cost of recruit-
ing, training, equipping and transporting British
troops for services in India, were not abolished.

(6) Again, the constitution did not contain
within itself provisions for its over developments.
The Legislature in India was nut vested with any
constitueat powers for the purpose. The consti-
tution was thus too rigid. This was inspite of the
fact that the Statutory Commission’s recommenda-
tion that the coastitution should contain within
itself poteatialities of full development.

From 1935 onwards.—In March 1937 elections
to the Provincial Lexzislatures were held. The
Congress secured maiorities in eight provinces,
riz., Bombay, Madras, United Provinces, Central
Provinces, Behar, Orissa, North-West Frontier
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Province and Assam and the question of office
acceptance came up before it. The All Iadia
Congress Committee, aecordingly passed the fol.
lowing resolution :—

“ The All India Congress Committee auntho-
rizes and permits acceptance of minister-
ial offices in the provinces where the
Congress commands majority in the
Legislature, provided that ministerships
thall not be accepied uniess the leader
of the congress party in the Legislature,
is satisfied and is able to state publicly
that the Governor will not use his special
‘powers of interference or set aside the
advice of the ministers in regard to their
constitutional activitics,”

The Governors declined to give the said
assurance and the Congress refused (o form their
cabincts in any ot the prosinces. On  8th
Apnil, 1937, the Secretary of State for India (Loed
Zctland) stated in the House oi Lords as follows :—

“ The Governors chuld not give, within the
frame work of the coastitution, the
assurance that was asked for by the
Indian National Congress and Mr.
Gandhi was in error in assertinz that he
could. But even if the cons<:itation ade
mitted a pledge of this kind being given,
the giving of it would have insolved a
grave breach of faith with the mirorities
and others in India, who were promised
the measure of protection against arbi-
trary rulc of majority afforded by the
special responsibilities of the Governors
and the powers conferred on them of
making the safeguards effective,”

The Congress, as represeated by Maihatma
Gandhi, however, modified its demaad and asked
for assurance that the Governors would not ordina.

Congress
refused to
accept
ofMces.
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rily use their admittedly large powers of interfer-
ence. At this the Vieeroy made the following
statement on 26th June, 1957 :—

¢ There was no justification for the fear that

the Governnrs would seek occasions for
interfering with the policy of their
ministers, or for the gratuitous and un-
called for excercise of the special respon-
sibilitics imposed upon them by the Act,
to impede or challenge their ministers in
the day-to-day administration of the
Province.”

On the above assurance having been wmade
the Congress Working Committee decided to accept
offices in the provinces in which it was in majority,
and a serious crisis was averted, Till the time,
however, of the acceptance of offices by the Gongres
the Governors formed interim minority ministories
in the provinces and carried on the Government
with their aid. This arrangement, however, was not

rovided for by the constitution, for the instrument
of instructions provided that “in making appointment
to the council of his ministers the Governor shall
use his best endeavours to scleet his ministers in the
following manner, that is to say, in consultation
with the person who, in his judgment, is likely to
command a stable majority in the Legislature, to
appoint those persons including, so far as practi-
cable, members of important minority communitics
who will best be in a position to command the
confidence of the Legislature.”

Federal Constitution.—

So far as Federal constitution was concerned
the same was also opposed by all the priacipal
parties. The Hindus took a serious objection to
communal electorates for the Federal Legislature.
They ulo claimed representation in proportion to.
their lation, i.e., 66 per cent. as against 42 per
cent. Mohammadans, on the other hand,
were not satisfied even with one-third seats on the
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basis of conmunal electorates and claimed equal
representation both in British India and Ingian
States. The Princes also opposed the Federal
plan. They did not wish to part with any power.
They were also afraid that there would be a rapid
growth of democratic movement in their territories
if they joined in the Federation. In spite of all
this the patliamnent made no atiempt to amend the
Federal constitution. In the wmeanwhile along
with the working of the provincial autonomy sepa-
ratist tendencies grew among the Muslims who,
under the leadership of Mr. Jinna, put forward a
Pakistan scheme for the grouping of Provinces
according to communal basis, This was vehement-
ly opposed by the Hindus and the Sikhs. The
Congress too opposed it but not in clear and un-
equivocal terms.

War and its effect.—With the outbreak of war
in Europe between England and Germany on 3rd
September, 1939, the Viceroy appealed to all parties
to co-operats with England in the war efforts. The
Congress, holding ministries in eight provinces,
demanded an immediate clarification of Britain’s
war aims in respect of India. On 18th October
1939 the Viceroy made a declaration of policy on
behalf of His Majesty’s Goverament to the following
offect : —

{a) that His Majesty’s Government recogniz-
ed Dominion Status as the goal for India;

{(b) that the Government would reconsider
the scheme of the coastitution at the end
of the war in consultation with the
lcaders of the parties;

{¢) that the Government contemplated the
formation of a consultative group of re-
presentatives of several parties and inte-
rests in the country.

The Congress Working Committee regarded the
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Viceroy's statement as *‘ in every way unforiunate”
and declared * in the circumstances the committee
cannet  possibly give any support to Great
Britair, for it would amount to an endorsement of
the 1o perialistic policy which Congress has always
sought 10 end. As a first step in the direction the
Ccmrmittee calls upon the Congress Ministries to
tender their resignations.” At this the eight
Congress Ministries tendered their resignations
with the result of the formation of a Coalition
Ministry in Assam and break down of the constitu-
tion in the cther seven provinces.

In Aug. 1940 the Viceroy further clarified the posi-
tion and declared that at “the end of the War, they
(His Majesty’s Government) would be very willing
to enter into consultation with representatives of the
several communities, parties and interests in India
and with the Indian Princes with a view to secur-
ing their aid and co-operation in the framing of
such constitutional modifications as may seem
desirable.” The Viceroy also offered immediate
expansion of its Executive Council and establish-
ment of a War Advisory Committee to sccure cloter
associotion of Indian public opinion with the war
effort. The Viceroy further declared that the Parlia.
ment will not transfer power to any systemn of
Government whose authority was directly denied
by large and powerful clements in India’s national
life. But the Viceroy’s statement did not put an
end to the political deadlock. It rather widened
the gulf between the Government and the nation-
alist parties in India except that the Muslim League
welcomed the terms of the declaration particularly
the provision that no constitution will be accepted
which was not acceptable to the minorities. Several
sttempts were made to resolve the political dead-
lock but of no avail. In 1942 when the Japanese
forces advanced in Burma the Indian question sud-
denly amumed great importance in the political
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circles of Great Britain. The matter was taken up British decla
b.y the British War Cabinet, which decided to send r®tiod

Sir StaffordCripps to India with a draft declaration '-‘:"8;;;;:’
to India for discussion with the Indian lcaders. The proposal.”
declaration was as follows;—

“ The object is the creation of a new Indian
Union which shall constitute a Dominion
associated with the United Kingdom and
other Dominions by a common allegiance
to the Crown but equal to them in every
respect, in no way subordinate in any
respect of its domestic and external
affairs.

His Majesty’s Government, therefore, make the
following declaration :—

(a) Immediately upon the cessation of bosti-
lities steps shall be taken to set up in
India, in the manner described herein-
after, an elected body charged with the

task of framing a new constitution for
India,

{b) Provision shall be made, as set out below,
for the participation of Indian States in
the constitution-making body.

(¢} His Majesty’s Government undertake to
accept and implement forthwith the con-
stitution so framed subject only to :—

(5) The right of any Province of British
India that is not prepared to accept
the new constitution to retain its pres
sent constitutional provision being made
for its subsequent accession if it so
decides. -

With such non-acceding provinces, should
they so desire, His Majesty’s Govern-
ment will be prepared to agree upon
a new constitution giving them the
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same full status as the Indian Union
and arrived at by a procedure analo-
gous to that here laid down.

(if) The signing of a treaty which shall be

negotiated between His  Maiesty’s
Government and the constitution-mak-
ing body. This treaty will cover all
necessary matters arising cut of the
complete transfer of responsibility from
British to Indian hands ; it will make
provision, in accordance with the
undertakings given by His Majesty’s
Government, for the protection of
racial and religious minorities, but will
not impose any restriction on the power
of the Indian Union to decide in future
its relationship to other’ member states
of the British Commonwealth.

Whether or not an Indian State elects to
adhere to the constitution it will be
necessary to negotiale a revision of its
treaty arrangements so far as this may
be required in the new constitution,

(d) The constitution-making body shall be

compared as follows, unless the leaders
of Indian opinion in the principal com-
munities agrees upon some other forin
before the end of hostilities :—

Immediately upon the result being known

of provincial elections which will be
necessary at the end of hostilities, the
entire membership of the Lower Houses
of Provincial Legislatures shall as a single
electoral college proceed to the election
of the constitution-making body by the
system of proportionate representation.
This new body shall be in number about
1/10th of the number of electoral college.
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“Indian States shall be invited to appoint
representatives in the same proportion to
their total population as in the case of
representatives of British India as a whole
and with the same powers as British
Indian members.

{e) During the critical period which now faces
India and until the new constitution can
be formed, His Majesty’s Government
must inevitajply bear the responsibility
for, and retain the control and direction
of the Defence of India as part of their
world war effort, but the task of organis-
ing to the full the military, moral and
material resources of India must be the
responsibility of the people of India. His.
Majrsty’s Government desire and invite
the immediate and effective participation
of the leaders of the principal sections
of the Indian people in the counsels of
their countrv, of the Commonwealth,
and of the United Nations. Thus they
will be enabled to give their active and
constructive help in the discharge of a
task which is vital and esseatial for the
future freedom of India.”

The above proposal was submitted to the leaders
of the Indian opinion by the War Cabinet. Sir
Stafford made it clear that the said proposal must
be accepted or rejected as a whole. The Congress
rgjcctcd the same inspite of the fact that it contain«
ed a recognition of Indian’s claim to self-govern-
ment and independence after the war, The fol-
lowiog were the main vbjections raised against the
said proposal : —

(a) It gave option to the provinces to accede
or not accede to the Union. It also em-
powered contiguous provinces to form
separate unions.
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(6) It did not contemplate any change in the
constitution of any Indian State. It
empowered the Ruler to appoint repre-
sentatives to the Constituent Assembly in
casc the state possessed no elected legis-
lature.

(¢) It ruled out any major change in the con-
stitution during the war. Though His
Majesty’s Government desired and invit-
ed the immediate participation of Indian
leaders in the counsels, leaving only the
portfolio of defence in the hands of the
British Commander-in-Chief, popular
government was not to be set up at the
centre, for the Viceroy’s Council was not
to function as a Cabinet of Ministers res-
ponsible to the legislature but was to
work subject to the Viceroy’s veto and
under the control of the India Office.

The said proposal was also rejected by the
Hindu Mahasabbha because it endangered the unity
of India and favoured the Muslim plan for Pakistan.
The Muslim League also did the same for it did not
specificably accept the claim of Muslim community
to self-determination.

In August, 1945 Lord Wavel, the present Vice-
roy of India, called at Simla a conference of the
leaders of the major political parties of India to
form a Provisional Government at the Centre till
the end of the war, but the negotiations failed for
some differences among the leaders on the selection
of the ministry. The war has now ecuded and the
elections for the Provincial and Central Legislatures
are being held After the result of the said elections

% a further move shall be made from the Viceroy in
consultation with the British Government.




CHAPTER I

Indian Federation

On the presentation of an address to His Majesty
by both Houses of Parliament and on the fulfilment
of the following conditions, His Majesty may, under
the Act, declare by a proclamation that, as from 2
day mentioned in it, the Provinces and such of the
States as have acceded or may hereafter accede to
the Federation shall be united in a Federation
under the Crown. The conditions referred to
are—

(a) that such number of States, aggregate
population whereof amounts to at least
one-half of the total population of the
States, have acceded to the Federation ;
and

(#) that such number of States, Rulers where-
of are entitled to 52 seats out of 104
allotted to the States in the Council of
State, have acceded to the Fed:ration

{Vide S. 5).

A state shall be deemed to have acceded to the
Fedcration if the Ruler has executed an Instrument
of Accession and His Majesty bas signified his
acceptance of the same. The said instrument shall
provide that the Ruler—

(@) accedes to the Federation as established
under the Act with the intent that His
Majesty the King, the Governor-General
of India, the Federal Legislature, the
Federal Court and any other Federal
authority established for the purposes of
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the Federation shall, but subject always
to the terms thereof, exercise in relation
to the State such functions as may be
vested in them by or under this Act,
and

{6) assumes the obligation of ensuring that
due effect is given within the State to the
provisions of the Act so far as they are
applicable therein by virtue of the Instru.
mert of Accession.

The Instrument shall also specify the matters
regarding which the Federal Legislature shall make
laws for the State,

A Ruler may, by a Supplementary Instrument
vary the Instrument of Accession by extending the
function which by virtue of that Instrument are
exercisable by His Majesty or any Federal Autho-
rity in relation to his State.

All Courts shall take Judicial Notice of the
Instrument of Accession. In case of conflict between
the Act and the Instrument, the latter will prevail,
for it has been made clear in the Act that the
Federal Legislature shall have no powers to make
laws for a State otherwise than in accordance with
its Instrument of Accession and any limitations
contained therein. (Vide S. 6).

CHAPTER 11
Federal Executive

The executive authority of the Federation shall
be exercised on behalf of His Majesty by the
Governor-General, cither directly or through
officers subordinate to him. The Governor-Gene-
ral is appointed by His Majesty and has (i) all such
powers and duties as are conferred or imposed on
him by or under the Act and (ii) such other powers,
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not being powers connected with the exercise of the

functions of the Crown in its relation with Indian.
States, as His Majesty may be pleased to assign to

him. Besides the Governor-General, a Representa-

tive of His Majesty for the exercise of the function

of the Crown in its relation with Indian States is

appointed by His Majesty and has such powers and

duties in the exercise of those functions, not being

powers or duties conferred or imposed by or under

the Act on the Governor-Gencral, as His Majesty

may be pleased to assign to him. It shail be law-

ful for His Majesty to appoint one person to fill both
the said offices. (Vide Ss. 3 and 7).

The principle underlying the separation of the
functions of the Governor-General and the Crown
Representative is that none but the Federal
Authorities should perform federal functions and
that federal authorities should not interfere in
the sphere of paramountcy.

So far States are concerned there are two kinds
of provisions, “protected”’ and ‘‘unprotected”, The
“unprotected” provisions are contained in the
Second Schedule. They are nearly all those which
relate to the purely British India side and an
amendment may be made thereof without affect-
ing the accession of a State; provided that no
such amendment (unless agreed to by the State)
should extend the powers of the federal authority
in relation to the State itself. Those provisions of
the Act which are not mentioned in the second
schedule are called the ‘“protected” provisions of
the Act. They deal with the fundamental parts of
the Federal Constitution and with other parts which
directly affect the Statas, They cannot be amend-
ed unless all the Rulers, (who have acceded to the
Federation) agree to the amendment. If any such
amendment is made the States shall have a right to
secede or, in other words, the State’s Ianstrument of
Accemion shall be voidable. In case of amendment.
of any “protected” provision the States may with~
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draw from the Federation.

Under the present Act Dyarchy, though abolish-
ed in the Provinces, has been introduced at the
Federal Centre.  Thus the following subjects have
been kept as the reserved subjects, the functions of
the Governor-General with regard to which shall
be excrcised by him in his discretion :—

~, (1) Defence ;
! (ii) External Affairs ;
f (#ii) Ecclesiastical Affairs ; and
" (i) Administration of Tribal Areas.
The Governor-General may appoint counsellors,

not exceeding three in number, to assist him in
the exercise of the said functions, (Vide S. 11).

B~

The remaining subjects showa on the Federal
Legiclative list have be~n transferred for aiministra=
tion to the Governor-General acting with the aid
and advise of the Council of Ministers, the number
of muinisters not exceeding ten in number,

The Gnvernor<General, shall however, be free to
exercise his individual judement in any case where

he is required to do so under the Act. (Vide
S. 9).

Thus if any special responsibility of the Gover-
ror Genrral under the Act is involved he shall
exercise his individual judgment as 1o the action to

be taken, [Vide S, 12 (2)]

If any question arises, whether any matter is or
is not a matter in respect of which the Governor-
General is required to act in his discretion or to
cxercise his individual judgment, the decision of
the Governor-General in his discretion shall be
final. (Vide § 9). '

Although the Act provides that the Governor-
‘General shall exercise his functions in part in his
diecietion and in part with the aid and advice of
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Ministers, nevertheless the (Governor-General is
instructed to encourage the practice of joint con-
sultation between himself, his Counsellors and his
Ministera. (Vide Para XVII of Instrament of
Iustructions).

The execative authority of the Governor-General
{i.e. Federation) extends to—

(a) the matters to which the Federal Legisia-
ture has power to make laws ;

(b) the raising in British India on behaif of
His Majesty of Naval, Military and Air
Forces and to the governance of His
Majesty’s torces borne on the Iadian
establishment ;

(c) the exercise of such rights, authority and"

jurisdiction as are exercisable by His
Majesty in relation to tribal areas.

But the executive authority of the Federation
extends to any Federaied State only in respect of
those matters with respect to which the Federal
Liegislaturc has power to mak: laws for that State
and with such limitations as inay be specitied in the
Instrument of Accession of the State.

The cxecutive authority of the Ruler of a Fede.
rated State shall, however, continue to be exercisa-
ble by him even in regard to any subject within
the jurisdiction of the Federal Legislature uniess
and until a Federal law has been passed dealing
with that subject. Agreement may, however, be
made between the Governor-General and the
Ruler for the administration of Federal Law by the
Ruler himself in his State, but the Governor-Gene-
ral shall have power to insp:ct such administrations
and issue such instructions to thz Ruler as he thinks
fit. (Vide S. 8).

_ The salaries and conditions of Service of the
Counsellors appointed by the Governor-General to
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3::;':“ etc.  gesist him in the exercise of the reserved subjeets
shall be such as may be prescribed by His Majesty
Councellors. ¢\ Gouncil. (Vide S, 11).

The Ministers shall be chosen and summoned by

Choosing, the Governor-General, shall be sworn as members

summoning | of the council, and shall hold office during his

and ‘!"mi“g pleasure. A minister shall ccase to hold office if

of ministers! ;& period of six consecutive months he is not a
member of either Chamber of Legislature.

Salaries of The salaries of ministers shall be determined by

ministers. the Federal Legislature by Act and until determin.
ed bv the said Legislature shall be determined by
the Governor-General. The salary of a minister
shall not, however, he varied during his term of
office. (Vide S. 10),

The Instrument of instruations provides that in
Instrument  making appointments to the Council of Ministers
3‘;},‘,‘";‘;'"1 the Governor-General shall make his best endea-
ing appoint- vours to select his ministers in consultation with
aent of the person who, in his judgment, is mort likely to
mipisters. command a stable majority in the Legislature and
to appoint those persons (including so far as prac-
ticable representatives of the Federated States and
members of important minority communities) who
ill be best in a position to command the confidence
of the Legislature. The ministers shall, therefore,
have no collective responsibility but will only be

individually responsible to the Legislature.

An Instrument of Instructions shall be issued
:?‘}:,‘:::ﬁ:, to the Governor-General to guide him in the dis-
tions. charge of his functions. The draft of the same
(which it is proposed to recommend His Majesty
to issue to the Governor-General) shall be laid by
the Secretary of State before both Houses of

Parliament for approval.

But the validity of anything done by the Gover-
por-General shall not be called in question on the
ground that it was done otherwise than in accord-
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ance with any Instrument of Instructions issued to
to him. (Vide S. 13).

“[The Governor-General shall bave the followiny
snkcial responsibilities 1=
(a) the prevention of any grave menace to the
peace or tranquility of India or any part
thereof;

(b) the safeguarding of the financial stability
and credit of the Federal Government;

(c) the safeguarding of the legitimate interests
of the minorities ;

(d) the securing of the rights of the past and
present members of public services and
the safeguarding of their interest ;

(€) the securing in the sphere of executive
action of the purpofes which the provisions
of Chapter Ilri of Part V(which deal with
discriminations) of the Act are designed
to secure in relation to legislation;

{f) the prevention of discriminatory or penal
treatment of goods of United Kingdom
or Burmese origin imported into India :

(g) the protection of the rights of any Indian

State and the rights and {dignity of the
Ruler thercof;

(k) the securing of the due discharge of his
functions with respect to matters which
have been left by the Act to his discre-
tion or to the excrcise of his individusl
judgment. (Vide 8. 12).

In so far as the Governor-General is required by
this Act to act in his discretion or to exercise his
individual jud he shall be under the general
control of the of State. directions of
the Seq of Statc imued to the Govornor-
General shallf not, however, be inconsistent with
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any Instrument of Instructions issued by His Majesty
(Vide S. 14).

The Governor-General may appoint a person to
be his Financial Advisor whose duty shall be to
assist him in the discharge of his special responsibi-
lity for safeguarding the financial stability and
cvedit of the Federal Government and to give advice
tv the Federal Government upon any matter relat-
ing to finance with respect to which he may be
consulted. The salary and allowance of the Finan-
cial Advisor shall be determined by the Governor-
General. (Vide S.,15). .

The Governor-General shall appoint an Advo-
cate-General, for the Federation whose duly shall
be to give advice to the Federal Government upon
such legal matters and to perform such other duties
.of a legal character as may be referred or assigned
to him by the Governor-General. In the perform-
ance of his duties he shall have right of audieunce in
all Courts in British India and in a case in which
federal interests are concerned in all Courts in the
Federated States. He shall hold office during the
pleasure of the Governor-General and shall reccive
such remuneration as the Governor-General may
determine. (Vide S. 16).

The Governar-General shall, after consultation
with his ministers, make rules for the conduct of the
business of the Federal Government and for the
allocation among the ministers of the said business,
in so far as it is not business with respect to which
the Governor-General is required under the Act to
act in his discretion. (Vide S. 17).

CHAPTER III
Federal Legislature

The Federal Legislature shall consist of His
Majesty, represented by the Governor-Geaeral, and
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two Chambers, known as Council of State and the
Federal Assembly. Both the said Houses shall con-
sist of representatives of British India and of the
Indian States chosen in accordance with the provi-
sions of the First Schedule of the Act. The Council
of State shall be a permanent body not subject to
dissolution but about one-third of its members shall
retire every third year. Every Federal Assembly
shall, however, continue for 5 years only but the
same may be dissolved earlier by the Governor-
General acting in his discretion.

‘The expiration of the said period of five years
from the date of its first meeting shall operate as a
dissolution of the Assembly.

The Chambers of the Federal Legislature shall be
summoned to meet at least once a year.

The Governor-General may in his discretion
summon the chambers or cither chamber to meet at
such time and place as he thinks fit, prorogue the
chambers or dissolve the Federal Assembly. (Vide
S. 18). ’

The Governor-General may in his discretion
address either chamber or both chambers assembled
together, and for that purpose require the attend-
ance of members. He may also send message to
either chamber for consideration with respect to
any Bill, whether pending or not. (Vide S. 20.)

The Ministers, Counsellors and the Advocate-
General shall have the right to speak in and other-
wise take part in the proceedings of either chamber,
lsnut2 shall not, as such, be entitled to vote. {Vide

. 21).

Thus a minister shall vote only in the chamber

of which he is a member.

The Council of State shall elect two of its mem-
bers as the President and D:zputy President, who
shall be paid such salaries as may be determined by
the Federal Legislature Similarly the Federal
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Assembly shall elect two of its members as the
Speaker and Deputy Speaker,who shall also receive
salaries as determined by the Federal Legislature.

All questions at any sitting of the chamber or
chambers shall be determined by a majority
votes of the members present and voting, other than
the President or Speaker or person acting as such.

The President or Speaker or the person acling
as such shall not vote in the first instance, but shall
have and exercisc a casting vote in the case of an
equality of votes.

One-sixth of the members shall form a quorum
in either chamber. (Vide S. 23).

The members of the Legislature, subject to the
rules and orders regulating the Procedure of the
Federal Legislature, shall ﬁavc freedom of speech
in the Legislature.

But no discussion shall take place in the Federad
Legislature with respect to the conduct of any Judge
of the Federal Court or a High Court in the dis-
charge of his duties or the conduct of the Ruler of
a Federated State. The members shall also not
have the right to enter into any discussion regard-
iuf the salary or allowance of the Governor-Gene-
ral and the expenditure incurred in discharging the
functions of the Crown in relation to States.

The Governor-General is further empowered to
stop discussion of a Bill, etc, which might be a
menace to the ce and tranquility of India or
any part thereof. (Vide S. 40).

No member of the islature, shall, how-
ever, be liable to any pr in any Court in
respect of any thing said or vote given in the Legis-
Iature or any Committee thereof.

In other respects, viz., immunity from arrest
during the continuance of a Session of Legislature,
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the privileges of members shall be determined by
Act of the Federal Legislature.

The Federal Legislature shall not pass any law
conferring on either chamber the status of a Court
or any punitive or disciplinary powers other than a
‘power to remove or exclude a person infringing the
rules or standing orders, or otherwise behaving in
a disorderly manner. (¥ide S. 28).

Member of either chamber shall receive such
salaries and allowances as may be determined by
Act of the Federal Legislature  (Vide S. 29).

No person shall be a member of both the
chambers.

A member’s seat shall became vacant if he —

(a) resigns his seat by a writing addressed to
the Governor-General ; or

(b) is without permission absent from all
meetings of the chamber for a period of
sixty days ; or

(¢) becomes subject to any of the following
disqualifications : —

(i; it he holds jany office of profit under
the Crown af India other than an office
declared by an Act of the ;Federal Legis~
lature not to disqualify lits holder; A
minister shall not be deemed to hold office
of piofiy;

(i) il he is of unround mined and stands so
declared by a competent Ccourt ;

{iii) if he is an undischarged insolvent;
(iv) if he has been convicted or found guilty of
an offence or corrupt or illegal practice

relating to elections unless such period

has clapsed as may be sgecnﬁed’ in an
Order-in-Council or Act of Federal Legis-
lature which has declared the said offence
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or practice as a disqualification for mem-
bership;

(v) if he has been convicted of any other
offence and sentenced to transportation
or imprisonment by a Court in British
India or a Federated State for not less thar
two years and until five years have elaps-
ed after his release. The Governor-
General may, however, reduce this
period;

(vi) if, baving been nominated as a candidate
for the Federal or Provincial Legislature,
he failed to lodge a return of election ex-
penses within a specified time and in the
prescribed manner and until five years
have elapsed from the date by which the
return ought to have been lodged. This
period may be reduced by the Governor-
Ganeral;

(vii) a person shall also not be capable of
being elected a member while he is
serving a sentence of transportation or of
imprisonment for a criminal offence.
(Vide Ss. 25 and 26).

Legislative Procedure

A bill may originate in either Chamber of the
Legislature.

A bill pending before the Council of State which
has not been passed by the Federal Assembly shall
not lapse on the dissolution of the Assembly. But
a Bill pending before the Federal Assembly, or
which having been passed by the Federal Assembly
is pending in the Council of State shall lapse on a
dissolution of the Assembly. No Bill, however, shall
éap;a)by mere prorogation of the chambers. (Vide

A bill shall not be deemed to have been passedt
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by the Legislature unless it has been agreed to by
both the Chambers.

But if after a bill has been passed by one Cham-
ber and transmitted to the other Chamber—-

(a) the bill is rejected by the other chamber ;
or .

(b) the Chamber have finally 'disagreed as to
the amendments to be made in the Bill ;
or

{c) more than six months have elapsed from
the date of the reception of the Bill by the
other chamber without the same being
presented to the Governor-General for his
assent,

the Governor-General may, unless the Bill has laps-
ed by dissolution of the Assembly, require the
Chambers to meet in a joint session for the purpose
of deliberating and voting on the Bill. The Bill
shall be deemed to have been passed, with or with-
out amendments, by a majority of members of both
Chambers present and voting. (Vide S. 31).

When a bill has been passed by the chambers, it
shall be presented to the Governor-General who
may, in his discretion, declare that he assents to the
Bill or that he withholds asscnt therefrom or that he
reserves the Bill for the signifieation of His Majesty's
pleasure. He may also return the Bill for reconsi-
deration with such amendments as he may recom-
mend and the chamber shall reconsider the same
accordingly.

Any Act assented to by the Governor-General
may be disallowed by His Majesty within twelve
months from the day of the Governor-General’s
assent. (Vide S. 32).

As to reservation of Bills for the significance of
His Majesty’s pleasure, it has been provided in the
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Instrument of Instructions (Para. XIII) that, with-
out prejudice to the generallty of the Governor-
General’s powers as to reservation of Bills, he shall
not consent to but shall reserve for the signification
of His Majesty’s pleasure the following classes of
Bills :—

(a) any bill the provisions of which would
repeal or be repugnant to the provisions
of any Act of Parliament extending to
British India ;

(b) any bill which in his opinion would, if
become law, so derogate from the powers
of the High Court of any Province as to
endanger the position which those Courts
are by the Act designed to fill ;

(c) any bill regarding which he feels doubt
whether it does or does not offend against
the provisions of the Act relating to dis-
crimination, etc., (Chapter IlI, Part V)
or compulsory acquisition of land, etc.,
under S. 299;

(d) any bill passed by the Provincial Legisla-
turc and reserved for his consideration
which alters the character of the Perma-
nent Settlement.

A statement of the estimated receipts and ex-
nditure of the Federation for each financial year
nown as “annual financial statcment’ shall be laid
before both chambers of the Federal Legislature at
the instance of the Governor-General. The said
statement shall show separately the sums required
to meet the expenditute which has been declared by
the Act as expenditure charged upon the revenues
of the Federation, and the sums required to meet
other expenditure to be defrayed out of the revenues
of the Federation.
The following expenditure shall be “‘expenditure
charged on the revenues of the Fedcraﬁo[:xel"’ and
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shall not be submitted to the vote of the Legisla- penditure

ture :— gt charged on

L the revenues
(a) the salary and allowances of the Governor of Federation

Geneal;

(b) debt charges for which the Federation is
liable, including interest, sinking fund
charges and redemption charges;

(c) salaries and allowances of Ministers,
Counsellors, Financial Advisor and his
staff Advocote-General and Chief Com-

missioners;

(d) salaries, allowances and pensions of Fede-
ral Court Judges and the pensions of the
High Court Judges;

(e) expenditurc for the purposec of the dis-
charge by the Governor-General of his
functions, with respect to defence, eccle-
siastical affairs, external affairs and tribatl
areas ; provided that the sum charged
regarding ecclesiastical affairs in any
year shall not exceed forty-two lacs of
rupees, exclusive of pension charges;

{f) sums payable to His Majesty on account
of expenses incurred in discharging the
functions of the Crown in its relation with

Indian States;

(g) grants for the administration of excluded
areas in a province;

{h) sums required to satisfy any judgment,
decree or award of any Court or arbitral
tribunal ;

{i) any other expenditure declared bL the
Act or any Act of the Federal Legisiature
to be so charged. If any question arises
whether any proposed expenditure falls
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within the category of charged expendi-
ture or not it shall be decided by the Go-
vernor-General in his discretion. (Vide
S. 33).

But as already stated, the non-votable items of
expenditure may be discussed by the Legislature
except with respect to items mentioned in clauses
(a) and (f) above. (Vide S. 34).

Estimates of expenditure, other than the charged
ones, shall be submitted in the form of demands for
grants to the Federal Assembly and thereafter to
the Council of State, and either chamber shall have
power to assent or to refuse to assent to any demand
or to assent to a demand subject to a specified re-
duction. If the Fedcral Assembly refuses any
demand it shall not be submitted to the Council of
State unless the Governor-General so directs. Simi-
larly if the Federal Assembly reduces any demand,
it shall not be raised by the Council of State unless
the Governor-General so directs. If the two
Chambers disagree with respect to any demand it
shall be decided in a joint sitting of both the
chambers, No demand for a grant shall be made
except on the recommendation of the Governor-
General. (Vide S. 34). ‘

The Governor-General shall authenticate by his
signature a schedule specifying the grants made by
the chambers and the charged expenditure.

Where, however, the Governor-General is of
opinion that a refusal or reduction of a demand by
the chambers would affect the due discharge of his
special responsibilities he may also include in the
schedule such additional amount, not exceeding the
amount of the rejected or reduced demand, as ap-
pears to him necessary.

The said authenticated schedule shall be laid
before both chambers but shall not be open to dis-
cussion or vote therein.
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Any Bill imposing or increasing any tax or regu-
lating the borrowing of money or the giving of any
guarantee by the Federal Government or for declar-
ing any expenditure to be expenditure charged on
the revenues of the Federation shall be introduced
first in the Federal Assembly only and shall not be
moved except on the recommendation of the
Governor-General. (Vide S. 37).

Each chamber of the Federal Legislature mav
make rules for regulating its procedure and the
conduct of its business. The Governor-General mav
also, after consulting the President or the Speaker,
make rules regulating the procedure of and conduct
of business in, the chamber in relation to any
matter, which affects the discharge of his functions
in so far as he is required to act in his discretion or
to exercise his individual judgment. He may also
make rules for securing the timely completion of
financial business. He is further empowered to
make rules for prohibiting, save with his previous
consent, the discussion or asking of questions re-
garding :—

(i) any matter connected with relations
between His Majesty or the Governor-

General and any foreign state or
prince ;
(ii) any matter connected with the triba!

areas or the administration of any ¢>-
cluded area ; ,
(3ii) ang action taken in his discretion by the
overnor- General in relation to the

affairs of a Province ; or

{iv) the personal conduct of the Ruler of any
Indian State or any member of the

Ruling family.
As regard joint sitting of the chambers the
Governor-General shall mage rules after consultation
with both the President of the Council of State and
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the Speaker of the Legislative Assembly. At a joint
sitting the President of the Council of State, or in
his absence such person as may be determined by
rules of procedure, shall preside. (Vide S. 38).

All proceedings in the Federal Legislature shall
be conducted in the English language. But the
rules of the chambers shall providgc or enabling
persons unacqainted with the English language to
use another language. (Vide S. 39,.

No court shall inquire into the proceedings of
the Legislature regarding any alleged irregularity.
Similarly no officer of the legislature in whom
powers are vested for regulating procedure or the
conduct of business or for maintaining order in the
legislature shall be subject to the jurisdiction of any
Court in respect of the exercise by him of these
powers. (Vide S. 41),

The question whether a member has incurred dis-

vot deolare  qualification and his seat in consequence has become

any them-
Der's soat
waonnt.

vacaat is not a point of order for the Speaker (4 F.L.]

8; 4F L.J.128". But when a member has been
declared disqualified by Court the declaration that
his seat is vacant and his exclusion from the House
i & point of order. (lbid.)

Federal Subjects

The Federal Legislature may make laws for the
whole or any part of British India or for any Fede-
rated State with respect to any of the matters
enumerated in list I in the seventh schedule of the
Act. The said list is called ‘‘Federal Legislative
List” and is reproduced below : -

|. Naval, Military and Air Forces; Central
Intelligence Bureau ; Preventive detention in British
India.

2. Naval, Military and Air Force works; Local
Self-Government in Cantonment areas.

3. External affairs, the implementing of troaties
and agreement with other countries, extradition.
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4" Ecclesiastical affairs.

5" Currency, coinage and legal tender.
6. Public Debt of the Federation.

_ 7. Postsand telegraphs, includin(g telephones,
wireless, broadcasting, and other like forms of com~
munications; Post Office Saving Banks.

8.. Federal Public Services and Federal Public
Service Commission.

9. Federal pensions,
10. Works, lands and buildings vested in His
Majesty for the purposes of Federation.

11. The Imperial Library, Indian Museun,
the Imperial War Museum, the Victoria Memorial,
and any similar institutions controlled or financed.
by the Federation. ‘

12.  Federal agencies and institutes for research,
professional or technical training or for the promo-
tion of special studies.

13. The Benares Hindu University and the
Aligarh Muslim University.

14. The Burveys of India.

15. Ancient and Historical monuments.

16. Census.

17. Immigration, Emigration and expulsion of
foreigners.

18. Post quarantine.

19. Import and export accross customs frontiers
as defined by the Federal Government,

90. Federal railways.

21. Maritime shipping and navigation,

22. Major ports.

23. Fishing and fisheries beyond territorial
waters.

24. Aircraft and air navigation.
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25. Lightshouses,

26. Carriage of passengers and goods by sea or
hy air.

27. Copy-right, inventions, designs, trade-
marks.

28. Cheques, bills of exchange, promissory
notes and other ke instruments.

29. Arms, firearms, ammunitions.

30. Explosives.

31. Opium.

32. Petroleum and other dangerously inflama-
bie substances

33. Trading corporations.

34. Development of industries.

35. Regulation of labour and safety in mines
and oilfields.

36. Regulation of mines and oilfield.

37. The Law of Insurance.

38. Banking.

39. Extensions of powers and jurisdiction of
members of police force.

40. FElections to the Federal Legislature.

41. Salaries of the Federal Ministers, President,
and Vice-President of th: Council of State. Speaker
and Deputy Spéaker of the Federal Assembly and
Members of the Federal Legislature.

42. Offences against laws with respect to any
of the matters in this list.

43. Inquities and statistics for the purposes of
any of the matters of this list.

44. Customs duties.

45. Excise duties on tobacco and other goods
manufactured or produced in India except —

(@) alcohlic liquor for human consumption;
(b) opium, Indian hempt and other norcotic
drugs; non-norcotic drugs;

" . {¢) medicinal and toilet preparations,

46, Corporation tax.

47. Sal.

48. State lotteries,
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49. Naturalisation.

30. Migration within India.

51. Establishment of standard of weight.

52. Ranchi European Mental Hospital,

33. Jurisdiction and powers of all Courts,
except the Federal Court, with respect to any of the
matters in this list; the enlargement of the appellate
jurisdiction of the Federal Court and conferring
thereon of supplemental powers.

54, Taxes on income other than agricultural
income.

55. Taxes on the capital value of the assets,
exclusive of agricultural land, of individuals and
companies; taxes on the capital of companies.

56. Duties in respect of succession to property
other than agricultural land.

57. The rates of stamp duty in respect of billg
of exchange, cheques, promissiory notes, bills of
lading, letters of credit, policies of insurance, proxies
and receipts.

8. Terminal taxes.

59. Fees in respect of any of the inatters in this

list, but not including fees taken in any Court.

A Provincial Legislature has no power to make
laws with respect to any of the matters enumerated
in the above list.

The Federal Legislature shall not make laws for
a Federated State otherwise than in accordance
with the Instrument of Accession of that State and
any limitations contained therein. (Vide S. 101).

Both the Federal and the Provincial Legislatures
have, however, power to make laws with respect to
any of the matters enumerated in list XI{ of the 7th
Schedule. The said list is called * Concurrent
Legislative List *’ and is reproduced below :—

Part I
1. Criminal law, excluding offences’ against

law!s with respect to the matters specified in List 1
or I1. : o “
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2. Criminal Procedure.
3. Removal of prisoners from one unit to

another unit.

4. Qivil Procedure, including the law of limita-
tion,

5. Evidence and oaths.

6. Marriage and divorce, infants and minors,
adoption.

7. Wills, intestacy and succession save as regards

agricultural land.
8. ‘Transfer of property other than agricultural
land, registration of deeds and documents.

9. Trusts and trustees.
10. Contracts, except these relating to agricuk
tural land.
11. Arbitration.

18. Bankruptcy and insolvency.

12. Stamp duties (non-judicial), but not includ-
ing rates of stamp duty.

14. Actionable wrongs, other than those in
respect of matters enumerated in list T or I1 of 7th
Schedule.

15. Jurisdiction and powers of all Courts except
the Federal Court with respect to any of the matters
in this list.

16. Legal, medical and other professions.

17. Newspapers, books and printing presses.

18. Lunacy.

;3: Mechni;adﬂy propelled vehicles.

Poisons and dangerous drugs.

21. Boilers.

22. Frevention of crueity to animals.

23. European vagrancy ; criminal tribes.

24, Inquiries and statistics for any of the mat-
ters in this part of thie het.

25. Fees in respect of the matters in this part
of this list, except fees taken in any Court.
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PART II

26. Factories.

27. Welfare of labour.

28. Unemployment, Insurance.

29. Trade Unions.

30. The prevention of the extension of infec-
tious or contagious Jiszases.

31. Electricity.

32. Shipping and navigation on inland water
ways.

33. Sanctioning of cinematographs films for
exhibition.

34. Persons subjected to preventive detention
under Federal authority.

35. Inquiries and statistics for any of the mat-
ters of this part of this list.

36. Feesin respect of any of the matters in this
part of this list, but not including iees taken in any
Court.

Restrictions on the Powers of the Federal
Legislature

Unless the ~Governor-General in his discretion
thinks fit to give his previous sanction, there shall
not be introduced into either chamber of the
Federal Legislature any Bill which -

(a) repeals, amends or is repugnant to any
provisions of any Act of Parliament ex-
t:nding to British India ;

{") repeals, amends or is repugnant to any
Governor-General’s or Governors’s Act or
any ordinance promulgated in his dis-
cretion bv tbe Governor-General or a
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(c) affects matters regarding which the Go-
vernor-General is required to act in his
discretion ;

(d) repeals or amends any  act relating to any
poli.e force ;

(e} affect the procedure for trial of European
British subject ;
(f ) subjects persons not resident in British

India to greater taxation than those resi-
dent in British India ;

(8) affects the grant of relief from any Federal
tax on income in respect of income taxed
or taxable in the United Kingdom.

(Vile S. 108).
But the said requirement as to previous sanction
shall be regarded as a matter of procedure
only and no Act of the Federal Legislature <hall be
invalid by mere want of the said sanction if assent
to that Act was given by the Governor-General or
by His Majesty. (Vide S. 109).
The following are, however, absolute restrictions
‘:g:‘:il::ieons. on the powers of the Federsl Legislature.

(a) The power of the Parliament to legislate
for British India shall remain unaffected;

(b) The Federal Legislature shall not make
any law—

* (i) Affecting the sovereign or the Royal
Family or the succession to the Crown
or the sovereignty, dominion or suzer-
ainty of the Crown in any part of
India, or the law of' British Nationality
or the Army Act, the Air Force Act,
the Naval Discipline Act, or the law
of Prize or Prize Courts;

(ii) amending any provision of this Act or
any order in Council made thereunder
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or any rules made under the Act by
the Secretary of State or by the Go-
vernor-General or a Governor in his
discretion, or in the exercise of his
individual judgment, except in so for
as is expressly permitted by any provi-
sions of this Act ,

(iii) derogating from any prerogative right
of His Majesty to grant special leave
to appeal from any Court, except in
so for as is expressly permitted by the
Act.

CHAPTER 1V
Legislative Powners of Governor-General

(a) During the recess of the Federal Legislature
{i. e., when it is not in session) the Governor-
General may, if he is satisfied that immediate ac-
tion is necessary under the existing circumstances,
promulgate such ordinances (with theg advice of his
ministers) as he thinks necessary and every ordi-
nance so promulgated shall have the force of an
Act of the Federal Lecglslature. But every such
ordinance shall be laid before the Federal Legisla-
ture and shall cease to operate at the expiration
of six weeks from the reassembly of the Legislature
or, if before that period resolutions disapproving it
by both the chambers are passed, upon the passing
of the second of those resolutions.

The said ordinance may be withdrawn by the
Governor-General or cancelled by His Majesty at
any time. (Vide S. 42)

(b) The Governor: General may also promulgate
ordinances whenever he is satisfied that immediate
action is necessary for the due discharge of his func-
tions in which he is required to act in his discretion
or to exercise his individual judgment. Every such
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ordinance shall continue for such period, not ex=
ceeding six months, as may be specified
therein. It may, however, be extended for a
further period not exceeding six months.

The said ordinance may be withdrawn by
the Governor-General or cancelled by His Majesty
at any time.

Every oidinance which is extended for any
period shall, however, be communicated forthwith
to the Secretary of State and laid before each House
of Parliament. (Vide S 43).

No ordinance shall be valid if it exceeds

the powers of the Federal Legislature
(Vide Ss 42 and 43).

The Governor-General may also for the purpose
of satisfactorily discharging his functions in so far
as he is required under the Act to exercise his
discretion or individual judgment, forthwith enacs
an Act (called Governor-General’s Act) which shall
have the same force and effect as an Actof the
Federal Legislature. But such an Act must not be
outside the scope of the Federal powers and shall
be communicated forthwith to the Secretary of
State and shall be laid by him hefore each house of
Parliament. (Vide S 44)

Governor-General's power in case of failure
of constitutional machinery

In case of breakdown of the constitutional
machinery, the Governor-General is vested with
plénary authority to assume to_himself all or any of
the powers exercisable by any Federal body or auth-
ority except the powers cxercisable by the Federal
Court. A proclamation issued to the said effect
may be revoked or varied by a subsequent procla-
mation. It must be communicated forthwith to
the Secretary of State and shall be laid by him
before both Houses of Parliament. It shall ccase
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to operate at the expiration of six months., If,
however, both Houses of Parliament approve it
shall continue to remain in force for a further
period of twelve months. If the Federal Govern-
ment by Proclamation has continued for a period
of three years the constitution shall be restored
with such amendments as the Parliament shall deem
it necessary. ’

Any law made by the Governor-General during
the said period shall remain in force until two years
have elapsed irom the date on which the Procla-
mation ceases to have cffect. (Vite S. 45)

The above contingency may happ=n if the
ministers commanding a majority in the Legislature
have resigned and the Governor-General has been

unable to form an alternative ministry command-

ing a majority in the Legislature.
CHAPTER VI
Federal Judiciary

A Federal Judicial authority has been created
by the Act by the establishment of a Federal Court
for the purpose of interpreting the constitution in
<cases of conflict, to delimit the respective spheres of
authority of the Federal Government and the Fede-
rated units and to prevent them from ever acting
upon one another.

The Federal Court shall consist of a Chief
Justice of India and such number of other
Judges as His Majesty may deem necessary.

Every Judge of the Federal Court shall be
appointed by His Majesty and shall hold office
until the age of sixty-five years. But he may
fegen his office earlier or be removed from his
d& by His Majesty on the ground of misbeha-
viour or of infirmity of mind or body, on the

seport being made by the Privy Council to the
said effect, "

Establish-~
ment and
Constitutios
of Federsl
Court



54

Qualifica-
tions of the
Judges of
FederalCourt

Salaries of
the Judges

Temporary
appointment
of acting
Chief Justice
and other

Judges.

Seat of Fede-
zal Court

Jurhsdiction
of Federal
Court

Original
Jurisdiction

GOVERNMENT OF INDIA ACT, 1835

A Judge of the Federal Court must be a Bar-
rister of England or Northern Ireland or a member
of the Faculty of Advocates in Scotland or a pleader
of a High Court in British India or in a Federated
state of atleast ten years standing or must have
been a Judge of a High Court in British India or
in a Federated State for atleast five years. But the
Chief Justice of India must be a barrister, member
of the Faculty of Advocate or a pleader of atleast
fifteen years standing instead of ten years standing
as in the case of other judges. (Vide S. 200).

The Judges of the Federal Court shall be en-
titled to such salaries and allowances as may be
fixed by His Majesty in Council. {Vide 8. 201)

Any vacancy caused in the office of the Chief
Justice or any other Judge of the Fedcral Court the

.same may be temporarily filled by the Governor-

General. (Vide S. 202).

The Federal Court shall be a Court of record
and shall sit at Delhi or at such other place as the
chief justice may,with the approval of the Governor~
General, from time to time appoint. (Vide S. 203).

The Jurisdiction of the Federal Court shall be
(i) original (ii. appellate and (iii) advisory.

The Federal Court shall have exclusive original

jurisdiction in any dispute arising between the

ederation, Provinces or Federated States regarding
any legal right.

But where astate is a party the said jurisdiction
shall be limited only to the following disputes : -

(i) concerning the interpretation of the Act 0?,,
of an Order-in-Council made thercunde
or the legislative or executive authority
vested in the Federation by virtue of the
Instiument of Accession of that state; or

(i) arising under an agreement made between
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the Governor-General and the Ruler
of a State in relation to the administra-
tion to the State of a law of the Federal
Legislature or otherwise concerning
any matter with respect to which the
Federal Legislature has power to make
laws, or

(ili) arising under an agreement made between
the State and the Federation or a Pro-
vince, which expressly provides that
the said jurisdiction shall extend to such
a dispute. (Vide S. 204)

An appeal shall lie to the Federal Court from any
judgment, decree or final order of a High Court in
British India if the High Court certifies that case
involves a substantial question of law as to the
interpretation of this Act or any Order-in-Council
made thereunder on tbe following grounds : —

(i) that the question of interpretation of the
Act etc. has been wrongly decided;

(ii: on any ground on whieh the party could
have appealed to the Privy Council if no
such certificate had been given; and

(iii) on any other ground with the leave of the
Feceral Court. (Vide S 205)

If the High Court has refused to give a certifi-
cate no appeal or revision can lie in the Federal
Court from the order refusing to grant the some
(A. I. R. 19490 F. C. 4; 1941 F. C. J. 33,
even if the High Court has acted perversely or
malicously in withholding the certificate. (1941 F.
L. J. 33). The Federal Court has no power to
entertain an application even for special leave to
appeal. (A.I. R. 1939 F. C. 42).

The Federel Legislature may be Act enlarge
the appellate Jurisdiction of the Federal Court and
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empower it to hear appeals in Civil cases from
judgment, decrees as final orders of a High Court
in British India without any such certificate as
aforesaid provided—

(a) the amount or value of the subject matter
of the dispute both in the Court of flrst
instance and on appeal was and is not
less than fifty-thousand rupees or a such
other sum not less than fifteen thousand
rupees as may be specified in the Act; or

(b} the Federal Court has given special leave
to appeal,

On enlargement of the appellate jurisdiction of
the Federal Court as aforesaid, consequential pro-
vision may also be made by the Federal Legislature
for the abolition in whole or in part of direct ap-
peals in civil ca:es to His Majes.y in Council.

A Bill for an enlargement of the appellate juris-
diction of the Federal Court as aforesaid shall not
be moved in either chamber without the previous
sanction of the Governor-General. (Vide S. 206)

An appeal shall also lie to the Federal Court
from a High Court in a Federated State where the
question involves the interpretation of the Act (i. e.
Government ot India Act, 1935) or an Order in
Council made thereunder or the Instrument of
Accession of the Statc or an agreement made in
relation to the administration in that State of a
law of the Federal Legislature Such an appeal
shall be by way of case stated. (Vide S. 207).

The Federal Cou:t may make such orders as
any High Court may make as respect the territory
within it jurisdiction. _

Al order of the Federal Court shall be executed
by the Courts as if they were orders made by the
Highest Court in the territory. ‘
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The Federal Court may also from time to time,
with the approval of the Governor-General, make
rules of Court for regulating generally the practice
and procedure of the Court.

An appeal shall lie to His Majesty in Council
from a judgment of the Federal Court given in the
excrcisc of its original jurisdiction in any dispute
concerning interpretation of the Actor an Order
in Council made thereunder or the Instrument of
Accession of a State or an agreement made in re-
lation to the administration in any state of the law
of the Federal Legislzture.

An appeal may also lie to the Privy Council in
any other case by leave of the Federal Court or of
the Privy Council.  (Vide S. 208)

The law declarcd by the Federal Court and the.

Privy Council shall be binding on all Courtsin
British India. It shall also be binding on all Courts
in a Federated State in so far as it relates to the
interpreta.ion of the Act or any Order in Council
made thercunder or any matter with respect to
which the Federal Legislature has power to make
laws in relation to the State. (S. 212)

The Governor-General may refer any question
of law, on which he thinks it desirable and exped-
ient to obtain the opinion of the Federal Court, to
that Court for opinion.  The Federal Court shall,
thereupon, give its opinion in open Court with
the concurrcnce of the majority of the judges pre-
sent at the hearing of the case. (Vide S. 213)

CHAPTER V
The Provinces

There shall be the following Governor's Pro-
vinces in British India under the Act, that is to say,
Madras, Bengal, United Provinces, the Panjab,
Bihar, the Central Provirces and Berar, Assam,
Norih-West Frontier Province, Orissa, Sindh and
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'such other Province as may be created under the

Act.

Burma shall, however, cease to be part of India.
(Vide S 46)

Though Berar is undes the sovereignty of His
Exalted Highness the Nizam of Hyderabad, it has
since 1853 been under the British administration
and in 1902 was made the subject of a perpetual
lease granted by His Exalted Highmess. It has
teen administrated with, but not as part of, the
Central Provinces. An arrangement has now been
made between the Goveinment of India and His
Exalted Highness whereby, without derogation
from His Exalied Highness’s sovereignty, the Berar
shall be administered as part of a new Governor’s
Province known as the Central Provinces and Berar.
(Vide 8. 47 and Joint Committee’s report).

CHAPTER VII

Provincial Executive

The executive authority of a Province shall be
exercised by the Governor either directly or through
officess subordinate to him  (Vide S. 49)

The ministers are only the Governor’s advisers
and are not vested with any,] executive functions
under the Act. Ministers, chosen from the electcd
representatives of the people and empowered, with-
In prescribed limits, to dictate the policy of the
executive Government, cannot be described as
‘“ officers subordinate ” to the Governor. (1938 F.
L. J. 121 ; 1939 F. L. J. 55)

The Cxccut.ve authority of each Province extend
to the matters with respect to which the Legislature
of the Province has power to make laws.

The Governor is appointed by His Majesty with-
out the intervention of the Governor-General.
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The salaries of the Governors differ with the
size and importance of the Provinces and have been
fixed by thc Act as follows :—

The Governor of Madras !

The Governor of Bombay | 120,000

The Governor of Bengal % rupees

The Governor of the United i (annually)
Provinces J

The Governor of the Panjab
The Governor of Bihar

) 100,000
r rupees
J (annually)
The Governor of the Central

Provinces and Berar 72,0 0 rupees
(annually)

The Governor of Assam !
The Governor of North-West |

Frontier Province 66,000 rupees
The Governor of Orissa | (annually)
The Governor of Sindh

There shall be paid to the Governors such
allowances for expenses in respect of equipment and
travelling upon appointment and such allowances
during their terms of office as may from time to
time be fixed by His Majesty in Council.

(Vide Schedule Third)

Every Governors’ Province has a council of
minisiers to aid and advice the Governor in the
exercise of his functions except in so far as he is
required by the Act to act in his uiscretion or
exercisc his individual judgment.

The Governor’s have been instructed that in all
matters within the scope of the executive authority
of the Province, save in r«lation to functions which
be is required by the Act to exercise in his discre-
tion, he shall be guided by the advice of his minis-
ters, unless in his opinion to be so guided would be
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inconsistent with the fulfilment of any of the special
responsibilities which are by the Act committed to
him or with the proper discharge of any of the
function which he is otherwise by the Act required
to exercise in his individual judgment. In all such
cases the Governor shall notwithstanding his
miristers’ advice, act in the exercise of the powers
conferred upon him in such manner as to his indi-
vidual ‘judgment seems requisite for the due dis-
charge of his special responsibilies and functions as
aforesaid. But he shall be studious so to exercise
his powers as not to enable his ministers to rely upon
his special responsibilities in order to relieve them-
selves of responsibilities which are p.operly their
own. (Vide Para IX, Instrument of Instructions).

If any question arises whether any matter is or is
not a matter as respects which the Governor is re-
required by the Act to act in his discretion or to
exercise his individual judgment, the decision of the
Governor in his discretion shall be (Vide S. 50)

The Governor in his discretion may preside at
the meetings of the ministers.

‘Salaries of TheMinisters’ salaries shall be determined by an Act of

Ministers. the Provincial Legislature, ‘hall not be submitted to
the vote of the Legislature when the annual budges
is prescut.d and shall not be varied during their
terms of office.

The Ministers shall be appointed by the Governor
Appointment  and hold office during his pleasure. A person who
of Ministers. ¢ ot a member of tne Provincial Legislature may
be appointed a Minister, but he cannot hold offiee
for a longer period than six months without - becom-

ing a member of the Legislature (Vide S. 51).

In making appointments to his council of Minis~
ters the Governor shall use his best endeavours to
select his ministers in the following manaer, that is to
say, in contultation with the person who in his judg-
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ment is likely to command a stable majority in the
Legislature to appoint those persons (including so
far as practicable members ofp important minority
ocmmunities! who will best be in a position to com-
mand the confidence of the Legislature. But in so
acting, he shall bear const ntly in mind the need for
fostering a sense of joint responsibility among his
ministers. (Vide Para VIII, Instrument of Inst-
ructions).

In exercise of his functions the Governor has the
following special responsibilities :—

(a) the prevention of any grave menace to
the peace and tranquility of the Province
or any part thereof ;

(b) the safeguarding of the legitimate interests
of the minorities ;

(c) the securing to and to the dependents of
persons who are or have been members
of public services of any rights provided
or preserved for them by the Act, and
the safeguarding of , their legitimate
interests ;

(d) the securing in the sphere of executive
artion the powers which are reserved
in the Governor’s discretion in the Legis-
lative sphere ;

(e) the securing of the peace and good Go-
vernment of the areas which are declared
by the Act to be excluded areas ;

(f ) the protection of the rights of an Indian
State and the rights and dignity of the
Ruler thereof ; )

(g) thbe securing of the execation of orders and
directions lawfully issued by the Governnr
General in his discretion.
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The Governor shall exercise his individual judg-
ment as to the action to be taken with regard to
any special responsibility. (Vide S. 52)

The Governor shall interpret his special respon-
sibility for the safeguarding of the legitimate inter-
sts of the minoritics as requiring him to secure, in
general, that those racial or religious communities
for the members of which special representation is
accorded in the Legislative and those classes of
people committed to his charge who, whether on
account of the smallness of their number or theirs
lack of educational or material advantages or from
any other cause, cannot as yet fully, rely for their
welfare upon joint political action in the Legislature
shall not suffer, or have reasonable cause to fear,
neglect or oppression. But he shall not regard as
entitled to his protection anybody of persons by
reason only that they shall a view on a particular
question which has not found favour with the
majority.

The Governors are also instructed to interpret
the said special responsibility as requiring them to
secure a due proportion of appointments in the
services to the sevlral communities. (Vide Para X,
Instrument of Instructions).

The Governors are further instructed to see that
no action is taken by the Ministers and no Bill of
the Provincial Legislature becomes law, which
would imperil the economic life of any State, or
affect prejudicially any recognized right of any
State, not being a right appertaining to a matter
with respect to which, in virtue of the Ruler’s In-
strument of Accession, the Fedcral Legislature may
make law for his State and his subjects. (Vide
Para XIII, Instrument of Instructions).

Special Powers of the Govermor
Though the department of law and order is in
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the purview of responsible ministers, very wide dis-
cretionary powers have been conferred on the Go-
wernor for the suppression of crimes of violence in-
tended to overthrow the Government. This if it
appears to a Governor that the peace and tranquit-
ity of a Province is threatened by the operatinns of
any persons committing or conspiring, prepiring
.or attempting to commit, crimes of violence inteded
to overthrow the Government as by law established,
the Governor may direct that his [uinctions shall, to
such extent as may be specified in the direction, b+
exercised by him in his discretion for the purpose
.of combating those operations.

While any such direction is in force, he may
authorize an official to speak and take part in the
proceedings of the Legislature, but such official
shall not be cntitled to vote. :

The said special power has been conferred on
the Governor independent of his special responsibil-
ity for the prevention of any grave menace to the
peace and tranquility of the Province or any part
thereof. Itis restricted to crimes of ‘violence’ and
does not extend to other crimes imtended to over-
thow the Government. It is to be exereised only if
the ministers and the Legislature are unwilling or
unable to take efiective action and the Governor
thinks that it is necessary under the circumstances
to take over the control of law and order without
bringing to an end the whole constitutional machi-
nery of the Provincial Government.

The Governor is also empowered to make rules to
secure that no sources of information relating to
committing or conspiracy of political crimes are dis-
<losed by any member of the police force to another
member of that force except in accordance with the
directions of the Inspector General of Police or the
Commissioner of Police or by any other person in
the service of the (rown to any person except in
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accordance with the directions of the Governor.
Under these rules even the ministers in charge {of
law and order may be denied any information re-
garding a political crime, either after it has been
committed or when a conspiracy has been unearthed.
(Vide S. 58)
Powers of

Governor to All executive action of the Government of a
make rules  Province shall be expressed to b taken in the name

for conduct  of the Governor.
of business
of Provincial The Governor shall make rules for the conduct

Government of business of the Provincial Government and for

and for allo  the allocation among ministers of the said business.
cation of

portfolios to In the discharge of his said functions the Gover-

ministers nor shall act in his discretion after consultation with
. his ministers. Vide S. 59)

52:::"?“ to The Governor is further empowered to make and

make and amend rules for the rcgulation and maintenance of

amend police discipline of the Police force, whether civil or
rules military. (Vide S. 56)

, The Governor shall appoint a person, who has
:,}:;:.:';‘:," the qualification for the pappointmc&nt of a High
appoint, dis= Court Judge, tosbe Advoeate General for the Pro-
mies and fix  vince, who shall give advice to the Provincial Go-
':"“A“;:;:&‘_‘ vernment upon such legal matters and to perform
Genera) such other duties of legal character, as may be

referred or assigned to him by the Governor.

The Advocate General shall hold office during
the Governor’s pleasure and shall receive such re-
muneration as the Governor may determine.

The Governor shall exercise his individual judg-
ment in appointing, dismissing or fixing remunera-
tion of the Advocate General. (Vide S. 55)

mor i i act in
Superintend- In so far as the Governor is required to

ence of his discretion or to exercise his individual judgfncnt,
Governgr-  he shall be under the gereral control of the Gover-
General nor-General and comply with such particular di-

rections as may from time to time be given to him
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before giving any directions to a Governor, the
Governor-General shall tak~ care to satisfv himself
that they are not inconsistent  with any Instrument

of Instructions issued to the Governor by his

Majesty.

The validity, however, of any thing done by a
Governor shall not be called in question in any
Court on the ground that the Governor has acted
otherwise than in accordance with any directions
issued to him by the Governor-General or any
Instrument of Iostructions issued to him by His
Majesty. (Vide Secs. 53 and 514).

CHAPTER VIII -
Provincial Legislature

Every Governor’s Province shall have a Legisla-
ture consisting of His Majesty represented by the
‘Governor and

(a) in the Provinces, of Madras, Bombay,
Bengal, the United Provinces, Bihar and
Assam, two chambers, ‘

(b) in other Provinees, one chamber,

When there are two chambers, the Upper House
1s known as Legislat:ve Council and the Lower
House as the Legislative Ausembly and when there
is only one chamber, it shall be named as Legis.
lative Assembly. (Vide S. 60).

The composition of the chambers are different
for different Provinces.

The upper chamber a Legislative Coungil is a
;permanent body not subject to dissolution, but
one-third of its members retire every third year
in accordance with the rules. The Legislative
.Assembly, however, continues only for five ycars
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unless sooner disiolved. Thc expiration of five
years from the date of its first meeting operates as
a dissolution of the Assembly and is life can not
be further prolonged. (Vide S. 6I).

The second chamber acts as a check againss
any party legislation of the Lower House, though
itis an expensive 'urury and dramn on the poor
resources of the country.

The chambers of the Provincial Lcgislatures
shall meet at leart once in cvery yecar. But the
Governor may summon any chamber o¢r chambers
to mect at such time and place as he thinks fit,
prorogue the chambers cr cissolve the Legitlative
Assembly.

The Governor may in his discretion address
any chamber of the Prcvince or both chambers
assembled together and 1equire the attendance of
members. He may also send messages to any
chamber of the Legislature, whether with respect to
a Bill pending there or otherwisc and the ehamber
to whom any message is 50 sent shall, without un-
nccessary delay, take that matter into consideration.

(Vide S. 63).

Evcry minister ard the Advocate-General shall
have the right to speak in and otherwise take part
in the proccedings of either chamber of the Legis-
lature or in a committee of the Legitlature of which
he may be named a member. But the Advccate
Ceneral shall not be entitled to vote and the
minister too shall be entitled to vcte only in the
chamber of which Ne is the member, A Legislative
Assembly shall choose two of its members to be
respectively speaker and deputy speaker thereof.
The speaker or deputy speaker may at sany time
resign his office or be remcved ficm office bya
resolution of the Assembly moved on giving fourteen
days’ previous notice.
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In 3jhe absence of the speaker the deputy
speaker shall act as speaker.,

The speaker and deputy speaker shall be paid
such salaries as may be fixed by Act of the Provin-
cial Legislature.

In the case of a Province having a Legislative
Council also the above provisions shall apply in
relation to that chamber with the substitution of
* President ” and ¢ Deputy President ” for
¢ Speaker ” and “ Deputy Speaker ”’ respectively

All qnestions in the legislature shall be deter-
mined by a majority of votes of the members pre-
sent, other than the Speaker or President. The
President or Speaker shall not vote in the first
instance but shall have a casting vote in case of an
cquality of votes,

The quorum of the meeting of Legislative
Assembly shall be onec-sixth of the total number of
members, while that of the Legislative Gouncil shall
be ten members. The President of the Council
presides over a joint session of both the Chambers.

Privileges and Disqualifications of Members

There shall be freedom of speech in every Pro-
vincial Legislature subject to such restrictions as
may be imposed by rules and standing orders, no
member shall be liable to any proceedings in any
Court in respect of anything said or any vote given
by him in the Legislature.

No provincial law can confer on any chamber
the status of a Court or any punitive or disciplinary
powers other than the power to remove or exclude
persom infringing the rules or standing orders or
otherwise bebhaving in a disorderly maaner. Pro-
visions may, however, be made by an Act of the
Provincial Legislatuse for the punishment, oa con-
viction by a Court, of persons who refuse to give
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evidence or produce documents before a committee
of a chamber when duly required by the chairman
of the committee to do so. But the Governor may
make rules for regulating the attendance of servants
of the Crown before such committees and safe-
guarding confidential matters from disclosure.

The conduct of a High Court Judge or Federal
Court Judge cannot be discussed in the Legislature
and the Governor may stop any discussion if he
thicks that such discussion will affect his special
respounsibilities,

No person shall be a member of both chambers
Vocation of  ©f the Provincial Legislature or both of the Federal
seats of Legislature and the Provincial Legislature. If a
members. person has been elected to both the Federal and
the Provincial Legislature and does not resign his
seat from the former. his seat in the Provincial

Legislature shall become vacant. ’

A member’s seat shall also become wvacant in
the following cases :—

(a) if he is disqualified from remaining a mem-

ber under S. 69 of the Act ;

(b) it he resigns his scat by writing addressed
to the Governor

(c) if for sixty days be is absent from all
meetings of the chamber without permis-
sion of the chamber. (Vide S. 68).

) A person shall be ditqualified from being chosen
Disqualifica- g4 and for being a member of either chamber of

tions for- P . .
membership. the Provincial Legislature :—

(a) if he holds any office of profit under the
Crown in India, other than an office
declared by Act of the Provincial Legis-
lature not to disqualify its holder (a per-
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son shall not be deemed to hold an ofice
of profit by reason only that he is a
minister either for the Federation or for
a Province) ;

(b) if he is of unsound mind and stands so de-
clared by a competent Court ;

(c) if he is an undischarged insolvent ;

(d) if he has been convicted or found guilty of
any offence or corrupt or illegal practice
relating to elections, unless such period
has elapsed as may be specified in that
behalf ;

(e) if he has been convicted of any other of-
fence by a Court and sentenced to trans-
portation for life or imprisonment for nnt
less than two years, unless a period of
five ygars or such less period, as the
Governor may allow in any particular
case, has elapsed since his release ;

(f) if he has failed to lodge a return of elec-
tion expenses within the required time
and in the preicribed manner, unless
five years have clapsed from the date by
which the return ought to have been
lodged ; but the Governor may remove
this disqualification.

A person shall also be incapable of being chosen
a member of a chamber while he is serving a sen-
tence of transportation or of imprisonment for a
criminal offence,

If a person sits or votes as a member of the
Provincial Legislature when he is not qualified or
is disqualificd for membership thereof, he is liable
toa give of five hundred rupees for each day he
20 sits or votes. (Vide S. 70).

Peaalty for
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The members of either chamber shall receive
such salaries and allowances as may bz determined
by Act of the Provincial Legislature. (Vide S. 72).

Legislative Procedure

Any Bill, other than a money Bill, may originate
in either Chamber of the Provincial Legislature.
A Bill pending in the Legislature shall not lapse by
reason of prorogation of cither chamber.

A bill pending in the Legislative Council which
has not been passed by the Legislative Assembly
shall not lapse on a dissolution of the Assembly ;
but a bill which is pending in the Legislative
Assembly or which has been passed by the Legisla-
tive Assembly and pending in the Legislative
Council shall lapse on a dissolution of the Assembly.
The object of this provision is to safeguard that an
Assembly which has nearly completed its term does
not make a hasty law which in’all fairness should
be left for the new Assembly to consider. (Vide
S. 73\

A bill shall not b¢ presented to the Governor
for assent wunless it has been passed by both the
chambers (where there are two) either without
amend ments or with such amendments as are agreed
to by both the chambers. If there bs a deadiock
between the chambers over the passage of a bill
the Governor shall summon a joint sitting of both
the chamber for the purpose of deliberating and
voting on the Bill which, on being passed by a
majority of the members present and vating there,
shall be deemed to have been passed bv both the
chambers of the Legislature. (Vide S. 74).

A Bill which has been passed by the Legislative
Assemblv or by both the chambers where there are
two shall be presented to the Governor, who may
in his discretion assent to the same or withhold his
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assent therefrom or reserve the same for the cone
sideration of the Covernor-General. The Governor
'may also in his dis:rstion return the Bill for re-
.consideration of the chamber or chamb«rs, suggest«
ing amenglments therein as he thinks necessary and
the ‘chambérs are bound to r:zconsider the Biil
accordingly. But the Governor may still withhold
his asseat from the Bill even™ if it is agiin passed
by the Legislature rejecting amendments suggested
by the Governor by an overwhelming majority,
The Governor has thus an absolute wvote over the
Bills passed by the Legislature. (Vide 5. 75).

The Governors are instructed not to assent to
but to reserve for consideration o! the Governor-
General the following classes of Bills : —

(a) any Bill the provisions of which would
repeal or be repugnant to the provisions
of any Act of Parliament extending to
British India :

{b) any Bill which in the Givernot’s opinion
would, if become law, 30 derogate from
the powers of the High Court as to en-
danger the position which that Courtis
designed to fill ;

-{c) any Bill which would alter the character
of the Permanent Settlement,

{(d) any Bill regarding which the Governor
feels doubt whether it does or does not,
offend against the purposes of Chapter
III of Part V of the Act i. e.. provisions
with respect to discrimination etc. (Vide
Para XVIII, Instrument of Instructions)

When a Bill is reserved by the Governor for
the consideration of the Givernor.-General, the
Governor-General may ecither asseat thereto or
vwithhold his assent therefrom or may reserve the
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Bill for the signification of His Majesty’s pleasure
thereon. He may also retarn the BIll for recon-
sideration, suggesting such amendments therein as
he may think necessary and the chambers are
bound to reconsider the Bill accordingly and if it is
again passed by them with or without amendments
it shall be presented again to the Governor-
General.

A Bill reserved for the signification of His
Maiesty’s pleasure shall lapse if His Majesty does
not assent to it within twelve months from the day
on ;vhich it was presented to the Governor. (Vide
S. 76).

A provincial bill assented to by the Governor
or the Governor-General may be disallowed by
His Majesty within twelve months from the date of
the assent, (Vide 8. 77).

Thus there are three executive vetoes, on the
Provincial Bill. viz.,, the Governor’s veto, the
Governor General’s veto and the Crown’s veto.

Crowns’
veto.

Procedure in Financial matters

The Governor shall in respect of every financial Annual
year cause to be laid before the chamber or cham-. Financial
bers of the Legislature a statement of the estimated S'atement.
receipts and expenditure of the Province for that
year. The said annual financial statement shall
show separately—

(a) the sums required to meet expenditure
described by this Act as cxpenditure
charged upon the revenues of the Pro.,
vince ; and

\ (b) the sums required to meet other expendi-
ture proposed to be made from the reve-
nves of the Province.
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‘The following expenditure shall be expenditure
barged on the revenues of each Province :—

(i) the salary and allowances of the Governor
and other expenditure relating to his
office as provided by Order in Council ;

(ii) debt charges for which the Province is
liable ;

(iii) the salaries and allowances of the Minis-
ters and Advocate-General ;

(iv) the salarics and allowances of the Judges
of the High Court ;

{v) expenditure regarding admmmratmn of
excluded areas ;

(vi) any sums required to satisfy any judgment
decree or award of any Court or tribu-
nal ;

(vii) any other expenditure declared by this Act
or any act of the Provincial Legislature to
be so charged.

Any question whether any proposed expenditure
#s within 1he category of the charged expenditure or
mot thal) be decided by the Governcr in his discre-
tion. (Vide S. 78).

The expenditure described above as charged on
the reverues of the Province shall not be submitted
to tke vote of tte Legitleture though the same
way te ditcussed by the Legitlature except item
(i) above.

Estimates of the expenditure, cther than the
<harged ones, shall be submitted, in the form of
demands for grants, to the Legislature Assembly,
which shall power to assent, or to refuse to assent,
%0 sny demand or to assent to a demand subject to

Charged
experditu
pnot opcen !
discussion
vote of
the Legisl
ture.
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a specified reduction.

No demand for a grant shall be made except on
t7he recommendation of the Governor. (Vide S.
9).

The Governor shall authenticate by his signa-
ture a schedule specifying the grants made by the
Assembly and the charged expenditure.

Where, however, the Governor is of opinion that
a refusal or reduction of a demand by thz Assembly
would affect the due discharge of his special respoo-
siblities he may also include in the schedule such
additional amount, not exceeding the amount of
the rejected or reduced demand, as appears to him
necessary.

The said authenticated scheduale shall be laid
before the Assembly but shall not be open to dis-
cussion or vote thereon, (Vide S. 80).

A Bill (i) imposing or increasing any tax or (ii)
regulating the borrowinz of money or the giving
of any guarantce by the Province or (iii) for declar-
ing any expeaditure to be expenditure charged on
the revenues of the Province, shall not be introduc-
ed or moved except on the recommendation of the
Governor and must first be introduced in the Le gis-
lative Assembly. (Vide S. 82).

Procedure Generally

A Chamber of the Provincial Legislature may
make rules for regulating its procedure and the
conduct of its business, Bat the Governor has also
power to make rules after coasultation with the
speaker or the President —

(a) for regulating the procedure of and the
conduct of business in the Chamber in
relation to any matter which affects the
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discharge of his functions in so far as he
is required to act in his discretion or

exercise his individual judgment ;

(b) for securing the timely completion of
financial business;

{c) for prohibiting the discussion of or asking
of questions on, any matter connected

with any Indian State ;

(d) for prohibiting the discussion of or the
asking of questions on—

(i) any matter connected with relations
between His Majesty or, the Gover-
nor-General and any foreign Prince
or State ;

(ii) any matter connected with the tribal
areas or the administration of exclud-
ed arcas ;

(iii) the personal conduct of a Ruler of any
Indian State or any member of the
Ruling family.

The Governnr mav alin, with consultation with
the speaker and the Presid<nt roake rules as to the
procedure with rewpsct ty  joint sittings of the
chambers.

At a joint sitting of the chambers the Presidens
of the Legislative Council and in his absence such
person as may b determined by rules of procedure
shall preside. (Vide S, 8%).

All proceedings of thz Provincial Legislature
shall be conducted in the English language. But
the rules of the Chamber or Chambers shall pro-.
vide for enabling persons unacqnmiintsd with the
g.nglish language to uss another laaguage. (Vide

. 85).
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CHAPTER IX

Legislative Powers of Governor

The Governor has power to promulgate the
following two types of ordinances which shall--have
the same foice as Acts of the Legislature : —

(2) The Governor may at any time, if satisfied
Power of that circumstances exists which render
Gove.nor to it necessary for him to take immediate
promulgate action for the discharge of his functions
::dal::nt‘i:ge in respect of which he is required by the
. Act to act in his discretion or exercise his
individual judgment, promulgate, with-
out coasulting his ministers but with the
concurrence of the Governor-General,
such ordinances as he thinks fit. Such an
ordinance shall continve in operation
only for a period of six months but may
be extended for a further period of six
months by a subsequent ordinance. If
it is an ordinance cxtending a previous
ordinance for a further perio /, it shall be
communicated forthwirh through the
Governor-Geieral to the Secretary of
State and shall be laid before each House
of parliament. (Vide S. 87).

(b) The Governor may also promulgate any

Power of ordinance with the alvice of his ministers
Governor to when the Legislative is not in session and
promuligate circumstances exist which render it ne-
m’;““”‘ cessary for him to take immediate action
8 regarding subjects in respect of which he

recess of h h _ A .
Legislature. is not required by the Act to actin his
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discretion or exercise his individual judg-
ment ; provided that the advice of the
ministers shall not be sought but the
Governor shall exercise ‘bis individual
judgment in cases where—

(i) A Bill containing the same provision would
have required his or the Governor-
General’s previous sanction to the intro-
duction thereof into the Legislature ; or

(ii) an Act of the Legislatare containing the
same provision would have required the
assent of the Governor-Cieneral or of His
Majesty.

Provided also that an ordinance of the said typé
shall not be issued without instructions from the
Governor-General if :—

(i) a Bill containing the same provision would
have required the previous sanction of
the Governor-General for its introduction
into the Licgislature ; or

(ii) an Act containing the same provision
wonld have required the assent of the
Governor-General.

An ordinauc= of the said type shall be laid be-
fore the Legislature and remain in operation only
for a period of six weeks from the reassembly there-
of. If the Legislative Assembly passes a resolution
disapproving the ordinance and the Lcgislative
Council concurs therein, the ordinance thall cease
to operate on th: passing of the second resolution.

(Vidc S. 88).

An ordinacce of the Governor may be with
drawn by him or disallowed by His Majesty.

Aaq ordinance shali be void if an Act containing
the same provisions would bave been invalid. (Vide

7
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®Ss. 88 and 89).
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The Governor may also at any time, with the
concurrence of the Governor-General, enact an
Act (instead of an ordinance for a limited statutory
period) when he thinks that it is necessary for him
to do so for the purpose of enabling him satisfacto-
rily to discharge his functions in respect of which
he is required by the Act to act in his discretion or
exercise his individual judgment. This he may do
either forthwith, sending a message to the chamber
or chambers explaining the circumstances which
renders the said special legislation necessary or he
may send a draft of the Bill along with the message
to the chamber or chambers and muay, atter the ex«
piration of one month after consideriug any address
which may have been presented to him by either
chamber, enact, as a Governor’s Act, the Bill pro-
posed by him.

Tue said Acts of the" Governor shall have the
same force 4nd affect as an Act of the Provincial
Legislature.

Every such Act shall be communicated forth-

with to the Secretary of State through the Governor
Genera! and shall be laid before both Houses of

the Parliament.

 Provision in case of Failure of Constitutional

Machinary

If at any time the Governor of a Province is satis”
fied that a situation has arisen in which the Govern*
ment of the Province cannot be carried on in accor-
dance with the provisions of this Act, he may by
Proclamation, with the concurrence of the Governor
General, assume to himself all or any of the powers
vested in or exercisable by any Provincial body
or authority except the High Court. This contin-
gency may happen on two occasions, firstly, in case
the ministers commanding a majority in the Legis-
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lature bave resigned for some cause, and secondly,
when in persuance of a disagreement between the
Governor and his ministers over an issue of special
responsibility the minister have been dismissed from
office and even after a dissolution the Governor has
been unable to form an alternative ministry com-
manding a maiority in the Legislature.

The first kind of contingency happened on the
outbreak of the Great War (1939 -1945) when the
Congress ministries resigned in seven Provinces over
the issue of India’s participation in the said war.
The Governor of the said Provinces suspended the
constitutional machinery by proclamations and
carried on the Government with the aid of advisors.
The ministries and the Legislatures no longer func-
tioned there.

A proclamation to suspend the constitution may,
‘be revoked or varied by a subsequent proclama-
tion.

It must, however, be communicated forthwith
to the Secretary of State and shall be laid before
each House of Parliament. The said proclamation
shall cease to operate at the expiration of six
months, unless both Houses of Pariiament approve
of the same in which care it shall continue for a
farther period of twelve months. After the expiry
of this period both Houses of Parliament will again
consider the Procladmation and if they again ap-
prove if will continue in force for another period
of twelve months. But the Proclamation shall in
1o case remain in force for more than three years,
afier which the constitution shall be restored with
such amendments as may be considered necessary
by the Parliament.

Any law made by the Governor during the
period of Government by Proclamation shall cone

Powers of
the Parlia-
ment to
continue the
Proclama-
tion for
three years.
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tinue to have eff:ct until two years havs elapsed
from the date on which th= Proclamation ceases to
have effect, unless sooner repealed or re-enacted
by Act of the Proviacial Legislature. (Vide S. 93).

CHAPTER X

Provincial Subjects

A Provincial Legislature may make laws for ¢ re
Provinc: or any part therzof with respsct to th2
matters enumerated in Lists 1II and 1T in the 7th
Schedulz of the Act.  With respect to matters
enumerated ia the List I (called the ¢ Provincial
Legislazure Lt > ) the Provincial Lozgislature has
exclusive jucisdiction tn make laws while thece
cnumzrated in the List IIL {called the * Concurrent
Legislatare Lisi ) botn the Federal and Provinzial
Legwislatures nave pywver to make laws. The crn-
carrent Legislature List has been reproduced on
pages 47—49, while the List II (Provincial Legis-
lature List) is r.prodaced bzlow 1 —

—

. Public order (not including the yse of Hiy
Majestys’ naval, military or air forces i
aid of ti.e Givil power) ; tbhe administra-
tion of justice ; constitution and organi-
zatirn ol all ChHurts except the Federal
Court.

2. Juriidiciion aad powers of all Courts,
except the Federal Gourt, with respect te
any of the watters in this list.

3. Police.

4. Prisons and other institutions of a liks
nature.

5. Public debt of the Province.
6. Provincial Public Services.



7.

8.

9.
10.

11.
12.

13.
14.

15.
16.
17.
18.
19.

20.
21.

22.

PROVINCIAL SUBJECTS

Provincial pensions.

Works, lands and buildings vested in His
Majesty for the purposes of the Province.

Compulsory acquisition ef land. ’
Libraries, museums and similar other
institutions controlled or filnanced by the
Province.

Elections to the Provincial Legislature.
The salar&: of the ministers, speaker,

president#members etc., of the Provincial
Legislature.

Local Government.

Public health and sanitation, hospitals
and dispensaries, registration of births
and deaths.

Pilgrimages and places in India.
Burials.
Education.

Communications (not specified in List I).

Water supplies ; ifrigation and canals :
drainage and water power.

Agriculture.

Land, that is to say, rights in or over
land, land tenures, including the rela-
tionship of landlord and tenant and t the
collection of rents; transfer, alicnaaion
and devolution of agricultural land ; lnn
improvement and agricultural loas;d
colonization and Court of Wards ; En-
cumbered and attached estates ; treasure

trove.

Forests.

28: Regulation.of mines: and oilfields subject

81
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24.
25.
26.
27.

28.
29.

30.

31.

32.
38.

34.
3s.

36.

87.

to the provisions ef List I with respect
to regulations under Federal control.

Fisheries.
Protection of wild birds and wild animals.
Gas and gas works.

Trade and commerce within the Province,
markets and fairs ; money lending and
money lenders.

Inns and Innkeepers.),

Production, supply and distribution of
goods; industrial development subject to
the provisions of List I with respect to
the development of certain industries
under Federal control.

Adultration of foodstuffs and other goods;
weights and measures,

Intoxicating liquors and norcotic drags
subject to the provisions of List 1 with
respect to opium and of List III with
respect to poison and dangerous drugs.

Relief of the poor ; unemployment.

Corporations (other than those specified in
List I); unincorporated societies and
associations ; co-operative societies.

Charities and Charitable ' institutions.

Theatres, dramatic performances and
cinemas but not including the sanction’
of cinematograph films for exhibition.
Betting and gambling,

Offences against laws with respect to any
of the matters in this list.

Inquiries and statistics for the purpose of
any of the matters in this list.
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39. Land revenuce and land records.

40. Dutics of excise on the following goods :—
(a) alocohilic lequors for human consump-
tion ;
(b) opium, Indian hemp and other noreotics;
{c) medicinal and toilet preparations con-
taining substances stated in tne above
sub-paragraphs (a) and (b).
4]1. Taxes on agricultural income.
42. Taxes on lands and buildings, hearths and
windows.
43. Duties in respect of succession to agricul-
tural land.
44. Taxes on mineral rights,
45. Capitation taxes.
46. Taxes on professions, trade, callings and
employments.
47. Taxes on animals and boats.
48. Taxes on sale of goods and on advertise-
ments.

48-A. Taxes on vehicles.

48-B. Taxes on consumption or sale of elect-
ricity.
49. Cesses on the entry of goods into a local
area for consumption, use or sale therein.
50. Taxcs on luxuries.

51. Rates of stamp duty in respect of docu-
ments other than those specified in List 1.

2. Dues on passengers and goods carried on
inland waterways.

3. Tolls. - - "

4, Fees in respect of any of the matters in’
.this list, but not including 'fees taken in
any Court.
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Though the Provincial Legislature is vested with gorer lof
exclusive jurisdiction to make laws with respect > [:g?:la‘tuw
matters enumerated in List I (Provincial Legisla- 15 Jepislate
ture List), in case of a Proclamation made by the regarding
Governor-General that a grave ewmergency has matters
arisen whereby the security of India is threatened, f:‘:g;"“ed
whether by war or internal disturbance, the Federal provinesal
tLgislature shall have power to make laws for a Legislative
Peovince or any part thereof with respect to any of List
hre matters enumerated in the Provincial Legisla- ‘I',‘r:‘;;‘::a'_
tive List. Provided that no Bill for the aforesaid ion of
darpose shall be introduced without the previous Emergency

sanction of the Governor-General. by the
Governor-

In case of inconsistency between a Provincial General.
law and a Federal law (wade for the aforesaid pur-
pose) the latter shall prevail.

A Proclamation of Emergency made by the
Governor-General may be revoked by him at any
ftime. It shall be communicated forthwith to the
ecretary of State and shall be laid before cach House

tsiParliament. [t shall cease to operate at the expira-
gon of si. months unless before the expiry of the

ooid period it has been approved by both Houses
af Parliament,

A law made by the Federal Legislature under
the said Proclamation of Emergency shall cease to
have cffect on the expiration of a period of six
months after.the. Proclamation has ceased to operate
(Vide 8. 102).

The Federal Legislature may atio make laws for Po ?
two or more Provinces with respect to the matters Fe;:rdo
enumerated in. the Proviocial Legislature List if Legisiature
resolution to that effect are passed by all the to legisiate
ghnmberk of theCdLegilhturea of those Provinces. f°F tW° OF

ut any Act pawed ar aforesaid may be amended Pprovinces
;r {asp;:aled by the. .Provincial Legislature. (Vide: l:;omut. "
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The Governor-General may, in his discretion,
by public notification empower either the Federal
or the Proviacial Legislature to enact a law with
respect to any matter not enumerated in any of
the Lists of the seventh Schedule to the Act. (Vide
S. 104).

If any provision of a law of a Provincial Legisla-
ture in respect of any matter enumerated in the
Concurrent Legislative List (No. III) is repugnant
to any provision of a Federal law or to any pro-
vision of an e.isting Indian law, then the Federal
law or the existing Indian law shall prevail and the
Provincial law shall to the extent of the repugnancy
be void. Similarly the Federal law shall prevail
over the law of a Felerated State.

But no Bill or amendment for making any pro--

vision repugnant to any Provincial law, which
having been reserved for the consideration of the
Governor-General or the signification of His
Majestys® pleasure has received the assent of the
Governor-General or of His Majesty, shall be in-
troduced or mowed in the Federal Legislature with-
out the previous sanction of the Governor-General
in his discretion. (Vide S. 107).

When the question is whether a Provincial
Legislation is repugnant to an existing Indian law,
the onus of showing its repugnancy should be on
the party attacking its validity There ought to be
presumption 1 favour of its validity and every
effort should be made to reconcile them and coaost-
rue both so as to avoid their being repugnant to
each other and care should be taken ¢o see whether
the two did not really operate in different fields
without encroachment. (2 F. L, J. 183).

Restrictions on Legislative Power

Uhuless the Governor-General thinks fit to give
-fis previous sanction, there shall not be introduced

Residuary
power of
legislation.
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into either chamber of a Provincial Legislature any
Bill which :—

(a) repeals, amends or is repugnant to any
provisions of an Act of Parliament ex-
tending to British India ;

(b) repeals, amends or is repugnant to any
Governor-Generals® Act or any ordinance
promulgated by him ;

(c) affects matters in which the Governor-
General is required to Act in his discre-
tion

(d) affects the procedure for criminal proceed-
ings in which tEuropean British subjects
are concerned ;

and unless the Governor of the Province thinks fit to
give his previous sanction, cthere shall not be intro-
duced any Bill which :—
(i) repeals, amends or is repugnant to any
Governor’s Act, or any erdinance pro-
mulgated by him ;

(ii) repeals, amends or affects any Act relating
to any police force. (Vide 8. 108).

The giving of previous sanction by the Governor
as aforesaid shall not preclude him from withhold~
ing the assent subsequently.

No Act of the Provincial Legislature shall be
invalid by reason only that previous sanction to the
same was not given if assent to the same has been
subsequently given by the Governor or the Covernor
General as the case may be or by His Majesty.
(Vide S. 109).

The following are, however, absolute restrictions.
on the powers of the Provisional Legislature : —

(a) the power of the Parliament to legislate



PROVINCIAL JUDICIARY

for India shall remain unaffected.

(b) the Provincial Legislature shall not make
laws : —

(i) affecting the Sovereign or the Royal .

Family or the succession to the Crown
or the sovercigaty, dominion or suzer-
ainty of the Crown in any part of India
or the law of British Nationality or the
Army Act, the Air Farce Act, the
Naval Discipline Act, or the law of
Prize or Prize Courts ;

(i1) amending any provision of this Act or
any Qrder in Council made thereunder
or any rule made under the Act by

the Secretary of State or. by the.

Governor-General or a Governor in
his discretion, or in the exercise of his
individual judgment, except in so0 far
as is expressly permitted by any pro-
vision of this Act ;

(iii) derogating from any prerogative right
of His Majesty to grant special leave to
appeal from any Court, except in so
far as is expressly permitted by the
Act. (Vide 8. 110).

. CHAPTER XI
Provincial Judiciary

There are at present the following ten High
Courts in British India :—The High Courts of
Calcutta, Bombay, Madras, Allahabad, Lahore,
Patna, Nagpur, the Chief Court of Oudh, the
Judicial Commissioner’s Court in the North-West
Frontier Province and Sindh. New High Courts

a7

of Bridan

India.
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may also be created by His Majesty by Latters
Patent. (Vide S. 219).

Every High Court is a Court of record and
consists of a Chief Justice and such other Judges as
His Majesty may from time to time determine.

Every Judge of a High Court shall be appointed
by His Majesty and shall hold office until he attain
the age of sixty years. But he may resign his post
earlier or may be removed from office by His
Majesty on the ground of misbehaviour or of in-
firmity of body or mind, if the Judicial Committee
of the Privy Council, on reterence being made
to them by His Majesty, report that he ought on
any such ground be removed.

In order that a person may be appointed a
judge of a High Court he must be :—

(a) a Barrister of England or North Ire¢land
or a member of Faculty of Advocates in
Scotland, of atleast ten years standing ;
or

(b) a member of the Indian Civil Service of
atleast ten years standing, who has for
atleast three years served as a District
Judge ; or

(c) a Judicial Officer in British India, who
has for atleast five years served as a
District Judge or a Subordinate Judge
or a Judge of a Small Casue Court ; or

(d) a pleader of a High Court of atleast ten
years standing.

But a person shall not, unless he is, or where
* first appointed to Juaicial Office was, a barrister, ' a

Chicf Justice member of the Faculty of Advacates or a pleader,

¢ be qualifled for appointment as Chief Justice ‘until
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he has served for atleast three years as a Judge of a
High Court. (Vide S. 220).

*

The maximum number of Judges in the several >

Courts shall be as given below :—
Court Maximum number
of Judges
Calcutta 19
Bombay 12
Madras 15
Allahabad 12
Lahore 15
Patna 11
Nagpur 7
Oudh Chief Court 5
Judicial Commis- Maximum Number of
sioner’s Court Judicial Assistant Com-
missioners.
N. W. Frontier
Province
Sindh 5

(Vide the Government of India Order, 1937)

The salaries, allowances, and rights in respect
of leave and pensions of a High Court Judge shall
be determined by His Majesty in Council ; provid-
ed that the same shall not be varied to his disad-
vantage after his appointment. (Vide S. 221).

All administrative expenses of the High Court
shall be charged upon the revenues of the Province
and will, therefore, be non-votable. The Governor
in fixing the amount in respect of it will exercise
his individual judgment. (Vide S, 228).

If the Office of 2 High Court Judge becomes
vacant by reason of death, retirement, absence etc.
the Governor-General may in his discretion appoint
temporarily a Person, duly qualified for appoint-
ment as a Judge, to act as a -Judge of that Couwrt

Salarics
allowances
ete. of Hi
Court Judge
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until some person appointed by His Majesty to the
vacant office has entered on the duties thereof ar
until the permanent Judge has resumed his duties.
The Governor-General may also appoint additional
judges for a period not exceeding two years in case
of temporary increase in the business of any High

Court. (Vide S. 222).

g:;ﬂ?:::nd The High Courts have both ordinary and extra=
Jurisdiction ordinary original civil jurisdiction as defined by the
::‘ o‘flfrltxh Latters Patent constituting the same.

8.

The Jurisdiction of High Court to hear appeals
from decrees of Subordinate Courts is provided by
various Acts in the differen¢ Provinces, and by S.
100 of the Code of Civil Procedure, Appeals to
the High Court from decrees or orders of its Single
Judge are further provided by the Latters Patent
constituting the High Court.

Under the present Act (i. e, Government of

aem:&n India Act, 1935) every High Court has superinten:
of High dence over the subordinate Courts and may do any
Courts. of the following things, that is to say,—

(a) call for returns ;

(b) make and issue general rules and prescribe
forms for regulating the practice and
proceedings of such Courts ;

(c) prescribe forms in which books, entries anc
amounts shall be kept by the officers ol
any such Courts ; and

(d) settle table of fees to be allowed to the
sheriff, attorney, and all clerks and office;
of Courts.

The said rules, forms etc. shall require the pre-
vious approval of the Governor and shall not be
inconsistent with the provisions of any law for the
time being in force.
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The High Court has now no jurisdiction to
question any judgment of any inferior Court which
is not otherwise subject to appeal or revision. (Vide

S. 224).

Under the old Act of 1919 the powers of the
High Courts were not only administrative but also
Judicial so that they bhad power under S. 107 of
the said Act to interfere with the Judicial orders of
the lower Courts. But under the present Act the
High Court has no such power. (1938 Lah, 80;
1938 Lah. 442 ; 1938 All. 639).

The powers of revision which the High Court
may otherwise possess are not, however, affected by
S. 224 of the present Act. (1938 Mad. 634).

A High {ourt may, of its own motion or on the
application of a party, transfer to itself for trial any
case pending in the subordinate Court. (Vide S.
24 C.P.C. and S.526 Cr. P. C.)

This power is to be exercised by a High Court
in its discretion for the ends of Justice.

Under 8. 225 of the present Act, however, an
obligation is imposed on the High Court to transfer
a case to itseif, upon the application by the Advo-
cate General for the Federation o: by the Advo-
cate General of a Province as the case may be, if
it is satisfied that the case involves the question of
the validity of any Federal or Provincial Act.

No High Court shall have any original jurisdic-
tion in any matter concerning the revenue, or
concerning any act ordered or done in the collection
thereof according to the law and practice of the
country. But such jurisdiction may be conferred
by an Act of the appropriate Legislature provided
that the Bill has been previously approved by the
Governor-General or Governor, as the case may be.

(Vide S. 226).

14
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Thus proceedings taken and acts done in the
collection of income-tax cannot be questioned in the
High Court. (1936 Mad. 398).

All proceedings in every High Court shall be in
the English language. (S. 227).

His Majesty may, on the presentation of an
address by the chamber or chambers of the Legis-
lature to the Governor of the Province for submis-
sion to His Majesty, constitute or reconstitute a
High Court for the Province by Latters Patent.
(Vide 8. 229).

His Majesty in Council may, if satisfied that an
agreement in that behalf has been made between
the Governments concerned, extend the jurisdiction
of a High Court in any Province to any areain
British India not forming part cf that Province.
(Vide S. 230).

CHAPTER XII

The Chief Commissioners’ Provinces

The following shall be the Chief Commissioners’
Provinces :—
(1) British Baluchistan ;
(2) Delbi ;
(3) Ajmer-Merwara ;
(4) Coorg;
(5) Andaman and Nicobar Islands ;
__)6) Panth Piploda ;
) Such other Chief Commissioner’s Provinces
. as may be created under the Act. (Vide
S, 94). R
Aden shall cease to be part of India. (1bid).
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A Chief Commissioner’s Province shall be admi-
ristered by the Governor-General acting, through
such extent as he thinks fit, through a Chief Com-
missioner. (Ibid).

A Chief Commissioner shall be appointed by the
Governor-General in his discretion. (lbid).

In the administration of Chief Commissioner’s
Provinces the Governor General will act on the
advice of Federal ministers. But he shall act in his
discretion : —

(a) in appointing a Chief Commissioner ;

(b) in directing and controlling the administ-
ration of British Baluchistan ;

(c) in making regulations for the peace and
good government of British Baluchistan and
Andeman and Nicobar Islands ; any regu.
lation so made may repeal or amend any
Act of the Federal Legislature which is for
the time being applicable to the P.ovince,

No Act of the Federal Legislature shall apply to
British Baluchistan unless the Governor-General in
his discretion by Public notificgtion so directs,

The Governor-General in giving such a direction
with respect to any Act may direct that the Act
shall, in its application to the Province or to any
ppecified part thereof, have effect subject to such
éxception and modifications as he thinks fit,

\ The executive autharity of the Federation shall,
liowever, extend to British Baluchistan as it extends
to other Chief Commissivner’s Provinees. (Vide
8. 95:and 96). ‘
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CHAPTEK XIII

Provision with respect to Discrimination etc

British subjects domiciled in the United Kingdom

.domiciled in shall not by any Federal or Provincial law be pre-

the United
Kingdom.

Texation

+Companies

vented from entering British India or residing or
bolding property or public office in it or carrying on
of any occupation, trade, business or profession, pro-
vided British subjects domiciled in India are by the
law of the United Kingdom not subject to a similar
restriction. (Vide 8. 111).

No Federal or Provincial law shall impose a tax
on British subjects domiciled in. the United Kingdom
or Burma or companies incorporated therein different
from that imposed on British subjects domiciled in
India or companies incorporated therein. (Vide S.

112).

There shall be no discrimination by any Indian
law against the share holders, directors or other
persons connected with the companies incorporated
in England and carrying on business in British
India so long as there is no like restriction by the
law of the United Kingdom on the share holders
direction or other persons connected with the com-
panies incorporated in British India and carrying on
business in the United Kingdom, (Vide S. 113).

There shall also be no direrimination In British
India against companies incorporated in British
India with British capital and British directors ; pro=
vided there is po similar restriction by the law of the
United Kingdom on companies incorporated in the
United Kingdom with the {ndian capital and Indian
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directors. (Vide S. 114).

No ship or aircraft registered in the United
Kingdom shall be subjected to any differential treat-
ment in British India so long as ships, aircrafts Ships and
registered in British India are not subject to a similar ® rorafta.
'rscs;ric;ion by the law of the United Kingdom. (Vide
. 115).

Companies incorporated in the United Kingdom Subsidies for
and carrying on business in British India shall be the encoue
eligible for any grant, bounty or subsidy payable ragement of
out of the revenues of the Federation or of a Province ?fid" or
for the encouragement of any trade or industry to naustey.
the same extent as companies ineorporated in British
India are eligible therefor ; provided that they are .
engaged as the industry, proposed to be encouraged,
at the time when subsdy act is passed and that
there is no similar restriction imposed by the law of
the United Kingdom on the companies incorporated
in British India, (Vide 8. 116).

The aforesaid reciprocal treatments may be secur. Power to
ed by a convention between His Majesty’s Govern- 8ccure recipe
ment in the United Kingdom and the Federal ::::tbmt-
 Government and the statutory safeguards may be convengon.
suspended by order in Council. (8. 118).

No Bill prescribing professional or technical
qualification requisite for the purpose of practising
any profession or the carrying on of any occupation, Mecdical
trade or business or holding any office in British qualifica-
India shall be introduced in the Legislature without ‘i°as.
¢ previous sanction of the Governor-General or the
overnor as the case may be. The said sanction
shall not be given unless he is satisficd that the
pgoponed legislation is so framed as to secure that
no new restriction regarding the same are imposed
except in so far as may be necessary in the interests

of public,
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from the United Kingdom shall not be excluded
from practising medicine, surgery or midwifery in
British: India except on the ground that the diploma
does not furnish a sufficient guarantee of the posses-
sion of, the requisite knowledge and skill for the
practice of the said profession, and shall only be
excluded on that ground so long as the law of
Indian Lcgislature makes provision for enabling any
question as to the sufficiency of that diploma to
be referred to and decided by the Privy Council.
The said restrictions on the Indian Legislature shall
apply only if a similar provision is made by the
law of the United Kingdom regarding persons hold-
ing diploma from British India and practising
medical profession in the United Kingdom. (Vide
S. 120).

The basis of the said provision of law is to secure
reciprocity between the medical council of Great
Britain and of India. ‘

A person who holis a commission from His
Majesty as a medical "officer in the Indian Medical
Service or any other branch of His Majestv’s torces
and is on the acuve list shall be deemed to be
qualified to practise the profession in British India,
and be entitled to bo registered in British India as
so qualifled. (Vide S. 121).

CHAPTER X1V

Administrative Relations between .Federation,
Provinces and States

The executive authority of every Province an :
Federated State sball be o emcs?;a as to u:curg
respect for t‘he laws of the Federal Legisiature
which apply in that ,Provigcg or State. (8, 122).
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The object of the said provision is to promote
unity without sacrificing the autonomy of the Federal
units. The Federal authority, while exercising
executive authority over the Provinces or a Federal
States must take into consideration the interests of
that Province or State.

The Governor-General may direct the Governor  Governe
of any Province to discharge as his agent such func- act as ag
tions in relation to tribal areas, defence, external of Goven
affairs or ecclesiastical affairs as may be specified in S:::{:‘;
the direction. (S. 123).

The Governor-General may, with the consent of
a Province or the Ruler of a Federated Srate, Power ot
entrust to the Government or the Ruler or officers Federati
“thereof functions in relation to any matter to which ;%:;';’:
the executive authority of the Federation extends. dutirs on

. . Province:
An Act of the Federal Legislature which extends and Stat

to a Province or a Federated State may confer in certait
powers and impose duties upon the Province or the ©0*€*-
State or officers thereof.

Where such powers and duties have been con-
ferred there shall be paid by the Federation to the
Province or State such sum as may be agreed, or in
default of agreement as may be determined by an
arbitrator appointed by the Chicl Justice of India.

(Vide S. 124).

In respect of administration of ederal laws in
Federated States, agreement may be made between Administ
the Governor-General and the Ruler of a Federated tion of
State for the exercise by the latter of functions in f:‘;;";}a:
relation to the administration in his state of any law  Giates,
of the Federal Legislature which applies therein,
provided that any ,such agreement, ifmade, shall
also provide for enabling the Governor-General to
satisfy himself by inspection or otherwise that the
administration of law to which the agreement relate,
is carried out in accordance with the policy of the
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Federal Government and if he is not satisfied the
Governor-General may issue such directions to the
Ruler as he thinks fit.

All Courts shall take judicial notice of all such
agreements. (Vide S. 125;.

The executive authority of every Province shall
be so exercised as not to impede or prejudice the
exercise of the executive authority of the Federation
and the Federal Government may give such direc-
tions to a Province as its thinks necessary for that
"purpose. ‘'The Federation may also give direction to
a Province as to the carrying into execution therein
of any Act of the Federal Legislature relating to a
matter specified in the Concurrent Legislature List.
It may also give directions as to the construction
and maintenance of means of communication decla-
red to be of military importance, without restricting
its own power to construct and maintain them as
part of its functions with respect to naval, military
and airforce works.

The Governor-General in his discretion may at
any time issue instructions to the Governor of a
Province as to the manner in which the executive
authority thereof is to be exercised for the purpose
of preventing any grave menace to the peacc and
tranquility of India or any part thereof. (Vide S.
126).

Similarly as the Provinces, the executive author-
ity of every Federated State shall be so exercised as
not to impede or prejudice the exercise of the execu-
tive authority of the Federation so far as it is exer-
cisable in the State by virtue of a law of the Federal
Legislature applicable to it. If it appears to the
Governor-General that the Ruler of a Federated
State has failed to fulfil his said obligation, he may,
after cogsidering any representation made to him by
ttlula,hmmchdimctions to the Ruler as it
thinks fit. But if any question arises as to the ex-



ADMINISTRATIVE RELATIONS

tent of the executive authority of the Federation

exercisable in a State, the Ruler or the Federation

may refer it to the Federal Court for determination

tsyy it in the exercise of its original jurisdiction. (Vide
. 128).

Though broadcasting is a Federal subject the
Federal Government shall not unreasonably refuse to
entrust the Government of any Province or the
Ruler of a Federated State such functions with res-
pect to broadcasting as may be necessary to enable
that Government or the Ruler to construet and use
transmitters in the Province or State or to regulate
and impose fees for the construction and use of
transmitters and of receiving apparatus in the Pro-
vince or State. But this does not mean that the
Federal Government is required to entrust to any
Provincial Government or a Rular any control over
the use of transmitters constructed or maintained by
the Federal Government. (Vide S. 129).

The Federation may acquire any land situate in a
Province for any purpose connected with a matter
with respect to which the Federal Legislature has
power to make laws. It may require the Province
to acquire the same on its behalf and at its expense
orif it belongs to the Province, to transfer it on
such terms as may agreed, or, in default of agree-
ment, as may be determined by an arbitrator ap-
pointed by the Chief Justice of India. (Vide S. 127)

Interference with Water Supplies

If it appears to the Government of any Province

.or to the Ruler of a Federated State that the interest

-of the Province or the State or of the inhabitants
thereof, in the water from any natural source of

. supply, have been or are likely to he affected pre-
judicially by any executive action or legislation or
by the failure of any authority to exercise any of
their powers, the Government or the Ruler may

<complain to the Governor-General. (Vide S. 130).

Broadcasting

Acquisition
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If the Governor-General is of opininn that the
issues involved are of sufficient importance he may
appoint a commission consisting of persons having
special knowledge of and experience in irrigation,
engineering, administration, finance or law and
request the commission to investigate and report on
such matters 2s he may refer to them. After con-
sidering the said report the Governor-General shall
give his decision and make such orders as he may
deem proper, provided that, if before his decision
the Provincial Government or the Ruler request
him so to do, he shall refer the matter to His Majesty
in Council who may make such order as he deems
proper.

The order made bv the Governor-General or
His Majesty in Council with respect to expenses and
costs awarded to any party mav be enforced as if
ist Micre. an order made by the Federal Court (Vide

. 131).

The aforesaid procedure is not obligatory on the
States. They are at liberty either to accept it or
not in their Instrument of Accession. If they do
not so accept the said water supply disputes shall be
decided bv the Paramgunt Power as is done at pre-
sent. (Vide 8. 134).

No Court shall have jurisdiction to entertain any
action or suit with respect to said water supply dis-
putes. (Vide 8 133).

Inter-Provincial Co.operation

His Majesty in Council may, on representation
made to him by the Governor-General, establish
an Inter-Provincial Council charged with the duty
of :— ‘

(a) inquiring into and advising upon_ dispute:
which may have arisen between Provinces;
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{b) investigating and discussing subjects in
which some or all of the Provinces, or the
Federation and one or more of the Pro~
vinces have a common interest ;

(c) making recommendations upon any sub-
ject and in particular for the better co-or-
dination of policy and action with respect
to that subject,

Provision may also be made for the participation
of Indian States in the work of the said Council.
(Vide S. 135).

CHAPTER XV

Finance

In any Federation the problem of the allocation
of resources is necessarily one of difficulty, since two
different authorities (the Federal Government and
the Government of the Federal Units), each with
independent powers, are raising money from the
same body of tax-payers. The constitutional pro-
blem is simplified if it is possible to allocate sepa-
rate flelds of taxation to the two authorities. The
scheme of allocation under the present Act is as
follows :—

(a) Duties in respect of the following items
shall be levied and collected by the
Federation but, except where the Legis-
lature has imposed a surcharge for
Federal purpose, the net proceedes (other
than those attributable to Chief Com-
missioners’ Provinces) in any financial
vear shall be assigned to the Units of the
Federation within which the duty or tax
is leviable in that year :—
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(i) duties in respect of succession to property
other than agricultural land ;

.(ii) stamp duties mentioned in the Federal
Legislature List, i e., in respect of bills
of exchange, cheques, promissory notes,
bills of lading, letters of credit, policies
of insurance, proxies and receipts ;

(iii) terminal taxes on goods or passengers
carried by railway or air ; and

(iv) taxes on railway fares and freights.

Where, however,a surcharge is levied for Federal
purposes the whole proceeds of any such surcharge

shall form part of the revenues of the Fedcration.
(Vide S. 137).

Duties on the following items shall be levied and
8alt, excise  Collected by the Federation, but, if an Act of the
and expo Federal Legislature so provides, shall be assigned
d\ltiel-"% whole or in part to the Federal Units and distri-

buted among there in accordance with the Federal
Act :—

e

(i1) Federal duties of excise, i.e., all excise
duties except on alcohal and narcotic
drugs ; and

(iii) Export duties.

Regarding export duties on Jutes and Jute pro-
ducts atleast 50 per cent. is compulsorily assignable
to the producing Units.  (Vide 8. 140).

Taxes on Taxes on income other than agricultural income
income other shall be levied and collected by thie Federation,
than agricul- but a prescribed percentage of the net proceeds in
:‘:;i, }:me iny financial year shall be assigned to the Federal

by Federa- nits and distributed in such manner as may be

~
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prescribed by His Majesty in Council (Vide S. tion but s

138). prescribed
percenta,
to be ass
ed to units.

The percentage of revenue derived from taxes ogerin
on income to be assigned to the Provinces is £0 Couneil
and this is redistributed by the Order in Council, dated 8-7-36

dated 3rd July, 1936 as follows : — fixiog the
percentage
Bombay 20 per cent. of assigned
Bengal 20 ' ::_‘e“ue as
Madras 15 '
The United Provinces 15 vy
The Punjab 8 »
Behar 10 '
The Central Provinces and
Berar 5 ’s
Assam 2 »
The N. W. F. Province 1 '
Orissa 2 ’s
Sindh 2 ’

_ The per eent. originally preseribed for the Pro-
vinces sh:1ll not be increased by any subsequent
Order in Council.

But the Federal Legislature may at any time
increase the said taxes by a surcharge for Federal
purposes and the whole proceeds of any such sur-
charge shall form part of the revenues of the
Federation.

Out of the sums so assigned to the Provinces
the Federal Government is entitled to retain an
amount as may be prescribed, which shall be re-
duced every year, power being reserved to the
Governor General to suspend these reductions, if
iisré:)umstancc make it necessary to do so. (Vide S.

The Federal Legislature will have power to
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impose corporation tax (i. €., any tax on so much
of the income of companies as does not represent
agricultural income) in any Unit of the Federation.
But the corporation tax shall not be levied by the
Federation in any Federated State until ten vyears
have clapsed from the establishment of the Federa-
tion and even after ten years the Ruler of a Fede-
rated State may, instead of levying of the said tax,
pay contribution as near as may be equivalent to
the estimated amount of the tax if it were levied in
the State.

If the Ruler is dissatisfied with as to the amount
of contribution payable by the State in lieu of the
corporation tax, he may appeal to the Federal
Court, which may, if the amount is found to be
excessive, reduce the same accordingly and no
further appeal shall lie from the decision of the said
Court. (Vide S. 139).

The folloning Bills shall not be introduced in
the Federal Legislature without the previous sanc-
ton of the Gevernor-General :—

(i} a Bill imposing or varying any tax or
duty in which Provinces are interested ;

(ii) a Bill varying the meaning of the expres-
sion agriculturn! income as defined for
the purposes ol the enactments relating
to Indian Income-tax ;

(iii) a Bill which affects the principles govern-
ing the distribution of revenues to the
Federal Units ;

(iv) a Bill imposing any Federal surcharge.

The Governor-General shall not give his sanc-
tion to a Bill of the class (iv) above unless heis
satisfied that all practicable measures for othorwise
increasing the Federal taxation would not result in
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the balancing of Federal receipts and éxpenditure
-on reveiiue account in any year. (Vide S. 141).

His Majesty in Council may prescribe sums to
be charged on the revenues of the Federation in
-each year as grants in aid of the revenues of such
Provinces as His Majesty may determine to be in
need of assistance. But no grant once fixed shall
be increased by a subsequent order, except in the
cdse of N. W. F. Province, unless an address has
been presented to the Governor-General by both
Chambers of the Federal Legislature for submission
to His Majesty praying that the increase may be
made. (Vide S. 142},

The Distribution of Revenues Order, dated 3rd
July, 1936, provides the following grants-in aid to
the revenues of Provinces : - ,

United Provinces ... 25 lakhs of rupees
yearly for the first five

years.
Assam ... 30 lakhs of rupees per
year.

N W. F. Province ... 100 lakhs of rupees per
year.

Orissa ... 47 lakhs of rupees per
: year.

Sindh ... 110 lakhs of rupees in

the first year; 105
lakhs in each of the
next nine years; 65
lakhs in each of the
next five years; 60
lakhs in each of the
next five years ; and
55 lakhs in each of
the next five years.

No Provincial law relating to taxes for the bene,
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fit of a Province or of a Municipality, District
Board, or other Local Authority therein in respect
of professions, trades, callings or employments shall
be invalid on the ground that it relates to a tax on
income ; provided that the total amount payable
by any one person to the Province or to any one
Local Authority in respect of such taxes “shall not

exceed fifty rupees after 31st March, 1939, Vide
S. 142.A),

Any taxes or duties which were being levied by
any Provincirl Government or 'Local Authority for
its own purposes under a law in force on Ist Jan-
uary, 1935, may, notwithstanding that these taxes
are mentioned in the Federal Legislature List, con-
tinue to be levied and to be applied to the same
purposes until provision to the contrary is made by
the Federal Legislature. (Vide S. 143).

The Crown and the States

The Federation shall pay to His Majesty each
vear the surmns stated by His Majestys' Representa-
tive to be required for the exercise of the functions
of the Crown in relations with Indian States. (Vide

S. 145).

His Majestv may, while signifying acceptance of
the Instrument of Accession of a State, remit for a
period not exceeding twenty years any cash contri-

. butions or tributes payable by it.

His Majestv may also, while signifying accept-
ancc of the Instrument of Accession of a State,
which has ceded territories before the passing of
this Act in return for specific military guarantee or
in return for the discharge of the State from obliga-
tions to provide military assistance, direct such
sums to be paid to it as in the opinion of His
Majesty ought to be paid in respect of any such
cession as aforesaid. (Vide S. 147).
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The reason for the remission of cash contribue

tions and payment of compensation in respect of

ceded territories is this. All states which will come
into Federation will receive precisely the same kind
_of generalised protection from the Federation. It
is not conceivable that a State which has either
ceded territory or has paid for a period a tribute,
should be willing to enter into a Federation and
bring into that Federation certain contributions
which other States or Provinces are not bringing
in. It is essential that some kind of parity should
be reached in respect of the Financial contributions
of the various States and Provinces entering in the
Federation and in order to ensure that parity it is
clearly necessary that concessions should be made
in connection with ceded territories and tributes
paid.

Agreements relating to remission of cash contri-
butions or payment of compensation shall be sub-
iect to the following limitations :—

(1) No contribution shall be remitted so far
as it exceeds the value of any privilege
or immunity cnjoyed by the State, and
in fixing the amount of any payments in
respect of ceded territories, account shall
be taken of the value of any such privi-
legz or immunity,

(2) No such remission or payment shall be
made until the Provinces have begun to
receive monies from taxes on income.

(3) In the case of a rem’ssion, it shall be
complete before the expiration of twenty
years from the date ot accession of the
State to the Federation. (Vide S. 147).

Miscellaneous Financial Provisions
No burden shall be imposed on the revenues of
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the Federation or the Provinces except for the
purposes of India or some part thereof. But the
Federation or a Province may make grants for any
purpose though it is not one with respect to which
the Federal or the Provincial Legislature, as the
case may be, may make laws. (Vide S. 150).

The Governor-General and the Governor may
make rules for the purpose of securing the safe
custody of all public monies of the Federation or
the Province as the case may be. (Vide S. 150).

The Governor-General, may in his discretion
exercise the following powers :—

(a) appoint or remove from office the
Governor or Deputy Governor of the
Reserve Bank of India, fix their salaries
and allowances and terms of office ;

(b) appoint an officiating Governor or Deputy
Governor of the Bank ;

(c) supersede the Central Board of the {Bank
and any action cousequent thereon ; and

(d) liquidate the Bank.

The Governor-General shall also excrcise his
individual judgment in nominating directors of the
Reserve Bank of India and in removing from office
any director nominated by him. (Vide S. 152).

No Bill which affects the coinage or currency of
the Federation or the constitution of the Reserve
Bank of India shall be introduced in either chamber
without the previous sanetion of the Governor-
General. (Vide S. 133).

Except where otherwise provided by any Federa
law, property vested in His Majesty for the purposes
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of the Federal Government shall be exempted from
all taxes imposed by any Provincial Authority.
(Vidc S. 154).

Except where otherwise provided by any Federal
law 1o tax shall be imposed on the consumption or
sale of electricity which is :—

(a) consumed by the Federal Government ; or

(b) consumed in the construction, mainte~
nance or operation of a Federal Railway.

(Vide S. 154-A).

A Provincial Government and the Ruler of a
Federa'ed State shall not be liable to Federal taxa-
tion in respect of lands and buildings situated in
British India or in respect of income accruing in
B,itish India, except, however, where a trade or
business of any kind is carried on in aay part of
British Irdia bv »he Ruler or by the Provincial
Government outeide its limits A Ruler shall not
be exerapt frem Federal tax in respect of personal
property or income.

The Federation and every Province shall supply
sufficient funds to the Secretary of State (o enable
him 10 make payments in respect of any liability
which falls to be met out of the Federal or Provin-
cial revenues as the casc may be.

They shall also supply funds to the Secretary of
State and the High Comissioner sufficient to enable
payment to made of all pensions payable out of
the revenues of the Federation or the Province, as
the case may be, in the United Kisgdom cr through
officers accounting tn the Secretary of State or to
the High Commissioner. (Vide S. 157).

R
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CHAPTER XVI
Borrowing and Audit

All powers of the Secretary of State in Council
of borrowing on the security of the revenues of
India shall cease evcept in certain cases during the
transtitional period, i.e., till the formation of
Federation. (Vide S. 161).

‘The Federal Government may borrow money
upon the security of the revenues of the Federation
within such limits as may be fixed by Act of the
Federal Legislature Similarly a Provincial Govern-
ment may borrow upon the security of the revenues
of the Province within such limits as may be fixed
by Act of the Provincial Legislature.

The Federation may make loans to any Province
within the prescribed limits. It may also give
guarantee in respect of loans raised by the latter.

But a Province may not borrow outside India
without the consent of the Federation. It shall
also not raise any loan without the like consent if
thereis still outstanding any part of a loan made
to the Province by the Federation, Governor-Gene-
ral in Council or in respect of which a guarantee
has been given by the Federation or the Governor
General in Council. The aforesaid consent shall

. not, however, be unreasonably with held and nor

shall the Federation refuse, if sufficient -cause is
shown, to make a loan to a Province or give
guarantee for a loan raised by it. If any disputc
arises as to whether a refusal of consent, or refusal
to make a loan or to give a guarantee, or any con-
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dition insisted upon, is or is not justifiable, the
matter shall be referred to the Governor-General

whose decision shall be final. (Vide Ss. 162 and
163).

The Governor-Genera! and the Governors have
no independent power of borrowing. They can
only do so on the advice of their ministers and sub
ject to any restrictions imposed by Act of th
Legislature, Federal or Provincial, as [he case ma
But when they are acting in their individual judg-
ment in connection with their special responsibill-
ties, they may borrow without the advice of their
ministers and take any action which is open to the
Federal or Provincial Gaivernment, as the case may
be.  Besides, the Governor-General may also  take
action and borrow on his own account for safe-

guarding the stability and credit of the Federal
Government.

The Federation may also make loans to any %::::a?y
Federated State or give guarantee in respect of

o Government
loans raised by it within such limits as may be fixed to Federated
by Act of Federal Legislature.  (Vide S. lo4). States,

The provisions of the Colonial Stack Acts, 18/7

to 1900, shall apply to stocks issued by the Federa-
tion. (Vide S. 145).

Audit and Accounts

There shall be an Auditor-General of India
who shall be appointed by His Majesty and may be Auditor
removed from the office by His Majesty by war. Ag?n.eral of
rant under the Royal Sign Manual ou the ground of Mdia.
misbehaviour or of infirmity of mind or body, if
the Judicial Commitice of the Privy Council, on
reference being made to them by His Majesty,

report that he ought on any such ground to be
aemoved. .

The cenditions of service of the Auditor-General
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shall be such as may be prescribed by His Majesty
in Council, provided that neither his salary nor his
rights in respect of leave of absence or pension shall
be varied to his disadvantage.

The Auditor General shall perform such duties
and exercise such powers in relation to the accounts
of the Federation and of the Provinces as may be
prescribed by an Order of His Majesty in Council,
or by any subsequent Acts of the Federal Legisla-
ture varying or extcnding such an Order ; provided
that no Bill or amendment for this purpose shall be
introduced or moved without the previous sanction
of the Governcr-General in his discretion.

The salary, allowances and pension payable to
the Auditor- General shall be charged on the revenues
of the Federation and those payable to his staff shall
be paid out of those revenues.  (Vide S. 166).

His Majesty may also appoiut an Auditor-Gene-
ral of a Province to perform the same duties and
to exercise the same power as would be performed
and exereised by the Auditor-General of India, pro-
vided an Act is passed by the Provincial Legislature
charging the salary of an Aucitor-General for that
province cn the revenucs of the province and three
years have elapsed since the date of that Act. (Vide
S. 167). ‘

The accounts of the Federation and the Provinces
shall be kept in such form as the Auditor-General
of India may prescriba with the approval of the
Governor-General. (Vide S. 168).

The report of the Auditer-General of India or
of the Auditor-General of a Province shall be sub-
mitted to the Governor-General or the Governor, as
the case may be, who shall cause the same to be
laid before the Federai or the Provincial Legislature
as the case may be. (Vide S. 169).
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The Governor General in .Council may appoint
in his discretion an Auditor of Indian Home
Accounts and presciibe his conditions of service ;
provided that his salary or rights in respect of leave
of absence or pension or age of retirement shall not
be varied to his disadvantage after his appointment.

The Auditor of Indian Home Accounts shall
perform such duties and exercise such powers in
relation to transactions in the United Kingdom
affecting the revenues of the Federation, Federal
Railway Authority or any Province, as may be
prescribed by rules made under an Order of His
Majesty in Council, or by an Act of the Federal
Legislature varying or extending such an Order.

The report of the Auditor of Indian Home
Accounts shall be submitted to the Auditor General
of India or thé Auditor General of the Province, as
the case may be, who shall include the same in his
report which he is required to submit to the Gover-
nor-General or the Governor, as the case may be.

The Auditor of Indian Home Accounts shall be
subject to the General Superintendznce of the
Auditor-General of India and his salary etc, shall
be charged on the revenues of the Federation.

The Auditor of Indian Hom= Accounts shall
only be removed from office in like manner and on
like groundy as the Auditor-General of India.

The accounts relating to tho discharge of the
functions of the Crown in relation with Indian
States shall be audited by the Auditor-General of
India, or, in so far as those accounts concern tran-
sactions in the United Kingdrm, by the Auditor
of Indian Home Accounts acting on his behalf and
the Auditor-General of India shall make to the
Secretary of State annual reports on the accounts
30 audited by him or on his behalf. (Vide 8. 171)
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CHAPTER XVII

Property, Contracts, Liabilities, and Suits

All lands and buildings situate in a Province
now vest in His Majesty for the purposes of the
Goverminent of the Province, unless they were,
immediately before the commencement of the pro-
visions relating to Governor’s Provinces, ased for
Federal purposes or intended te be so used. Other
lands and buildings, i. e, those not situate in a
Province or not used for the purposes of the
Government of the Province, shall vest in His
Majesty for the purposes of the Government of the
Federation. But all lands and buildings, which
were situate outside India (except those situate in
Burma or Aden) and were used for the department
of the Sccretary of State for India, have vested in
His Majesty for the purposes of His Majestys®
Government in the United Kingdom. (Vide 8. 173)

Any property accruing to His Majesty by esc-
heat or lapse, or as bona vacaatia for want of right-
ful owner, shall vest in His Majesty tor the purposes
of the Province in which it is situate. If the same
is not situate in a Province or was, at the date
when it accrued to His Majesty, in the possession
or vader the control of the Federal Government,
for is own purposes it shall vest in His Majesty for
the purposes of the Federal Government. (Vide

S. 174).
The Federal Government or a Provincial Go-

vernment may grant, sell, dispose of or mortgage
any property vested in His Majesty for the purpo-
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ses of the Government of the Federation or of the
Provinces as the case may be. It may alse pure
chase or acquire any property oa behalf of His
Majesty for the suid purposes or make any eont-
ract.

Provided that any land or building uscd as an
-official residence of the Governor-General or a
Governor shall not be sold or any change affected
on it without the concurrence of the Governor-
‘General or the Governor, as the case may be.

All property acquired for the purposes of the
Federation or of a Province or of the exercise of
the functions of the Crown in its relations with
Indian States shall vest in His Majesty for those
purposes.

All contracts mad= in the exercise of the execu-
tive authority of the Federation or of a Province
-shall be expressed to be made by the Governor-
General or by the Governor of the Province, as the
.case may be, and all such contracts made in the
exercise of that authority shall be executed on be-
‘half of the Governor-General or Governor by such
persons and in such manner as he may direct or
authorize.

Neither the Governor-General, nor the Governor
.of a Province, nor the Secretary of State shall he
persenally liable in respect of any contract made
for the purposes of this Act and nor shall any per-
son making or executing any such contract on be-
‘half of any of them shall bc personally tliable in
respect thereof. (Vide S. 175).

The Federal Government may sue or be sued
‘in the name cf the Federation of India and Pro-
-vincial Government may sue or be sued in the
name of the Province. Before the establishment
of Federation, however, the GCentral Goverament
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may sue or be sucd by the name of the Governor-
General in Council.

The Federation or a Provincial Government
may sue or be sued in relation to their respective
affairs in the like cases as the Secretary of State in
Council might have sued or been sued if this Act
had not been passed. (Vide S. 176).

Thus the test to see if a suit lies against the Crown
is whether, in the oircumstences of ths case a suit
wonld have l2in against the Secretary of State for
India in Council, if the Government of India Act,
1935 had not been passed. For this 8. 32 of the
Government of India Act, 1935, must be seen,
which provides :—

¢ Every person shall have the same remedies
against the Sccretary of State in Council as he
might bave had against the East Iadia Company
if the Government of India Act, 1858, ana this Act
had not been passed.”

The above sub-section correspunds to the fol-
lowing provision in S. 65 of the Government of
India Act, 1858 conferring the right of suit against
the Governmént :—

 eerrern all persons and bodies politic shall
and may have and take the same suits,
remedies and proceedings legal nnd equit-
able, ayainst the Secretary of State in
Council of India as they could have done
against the said Company.” (the East

India Company).

The East India Company was engaged in tran-
‘sactions partly on the exercise of sovereign powers
delegated to it by the Crown and partly on its own
account, which without delegation of sovereign

wers might be carried on by private individuals.
‘(1 Cal. 11). Insofaras a person was aggrieved
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by an act done in the exercise of the soveriegn
rights, the East India Company was liable in the
same way as the Crown upon a petition of right.
The liabilities of the Crown upon a petition of right
extend to detention of land, chattels or money of
the subject and to breach of contract. It follows
that the Crown in India is also liable in respect of
all such acts, that is, detention of land, chattels or
money and breach of contract. (37 Mad. 55).

But in respect of ftorts by its servants in the
exercise of sovereign powers, the Company was not,
and the Crown in India will not be, liable unless
it bad ordered or ratified the tortious act. (37
Mad. 55; 143 P. R. 1919; 28 Mad. 314 ; 39 Mad.
351; 33 Cal. 669). The reason is that the
doctrine of principal and agent can applywhen the
acts done by the officers of the Government are
done in the performance of duties imposed by the
Legislature, though the officers themselves are
appointed by the Government and in exercising or
exceeding such authority they cannot be considered
to have been the agents of the appointing author-
ity so as to render the latter liable. (Vide the
said authorities.)

Existing contracts made by Secretary of State
in Council shall be construed as having been made
by the Federation or the Provincial Government,
as the case may be, having regard to the purpose
for which it was effected. But this rule does not
apply in relation to contract made solely in connec-
tion with the affairs of Burma and Aden or for
purposes in conuection with the exercise of the
functions of the Crown in its relation with Indian
States. Any contract made witb the functions of
the Crown in its relation with Indian States shall
have effect as if it had been made on bcehalf of His
Majesty. (Vide 8. 177).
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CHAPTTER XVIII
The Federal Railway Authority

The executive authority of the Federation in
respect of the construction, maintenance and opera=
tion of the Railways in India shall be exercised by
a Federal Railway Authority. But the Federal
Government or its officers shall perform such func-
tions for securing the safety of the public and of the
persons operating the railways as in the opinion of
the Federal Government should be performed by
persons independent of the authority. (Vide S. 181).

It is the primary duty of the railway administ-
ration to see that passengers are carried safely, but
an additional duty is imposed on the Federal
Government to insist upon proper precautions being

_taken.

Not less than three-sevenths of the members of
the authority shall be persons appointed by Gover-
nor-General in his discretion. The Governor-
General shall also appoint a member of the autho-
rity to be the President thereof.

The Federal Railway Authority shall be a bodY
corporate by, and may sue or be sued in that
name. It shall consist of 7 members to be appoint”
ed by the Governor-General.

A person shall not be qualified to be appointed
or to be a member of the authority—

(a) unless he has had experience in com-

merce, industry, agricultural finance,
or administration ; or
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(b) if he is, or within twelve months last
preceding has been—

(i) a member of the Federal or any Pro-
vincial Legislature ; or

(ii} in the service of the Crown in India
or

(iii) a railway official in India.

A member of the authority shall be appointed
for five years and shall at the expiration of that
term be eligible for re-appointment for a further
term not exceeding five years.

But the Governor-General, exercising his indivi.
dual judgment, may terminate the appointment ol
any member if satisfied that that member for any
reason is unable or uafit to continue to perlorm the
duties of his office.

A member of the authority shall be entitled to
receive such salary and allowances as the Governor-
General, exercising his individual judgment, may
determine, provided that the emoluments of a
membe¢r shall not be reduced during his term  of
office.

At the head of the exzcutive staff of the autho-
rity, there shall be a Chief Railway Commissioner
to be appointed hv the (;overnor-General exercis-
ing his individual judgment.

The Chief Commissicner shall be assisted in
the performance of his duties by a Financial
Commissioner to ke appointed by ithe Governor-
General,

The Authority shall not be liable to pay income-
tax or super tax on any of its income profits or
gains. (Vide Schedule VIII).

The said rules meationed in Schedule VIII of
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the Act, relating to the Federal Railway Authority,
may be supplemented or amended by an Act of the
Federal Legislature, a Bill relating to the same not
to be moved without the previous sanction of the
Governor-General in his discretion. (Vide S. 182).

The Railway Authority shall_act on business
principles in discharging their functions and” stiall
‘be guided by such instructions on_questions of
policy as may be given to them by the Federal
Government. (Vide S.183).

g

The Governor-General exercising his individual
judgment, may make rules, afier consulwation with
the authority, for the more convenient tran:action
of business arining out of the relations between the

Federal Goverument and the authority.
(Vide S. 184).

Except in cases provided for by the Federal
‘Governm.ent, the Authority shall not acquire or dis-
pose of any land, and when it is necessary for the
Authority to acquire compulsorily any land for the
purposes of their functions, the Federal Governs
xmeat shall cause that land to be acquired on their
behalf and at their expense.

Contracts made by or on behall of the autho-
rity shall be enforceable by or against the authc-
rity and nct by or against the Feceration.

The Authority may sue or be sued in the like
manner and in like cases as a coinpany operating
a railway may sue or be sued. (Vide S, 185).

The Authority shall establish, maintain and
control a fund, known as *“Railwav Fund”, and all
money received by the Authority shall be paid
into that Fund, and all expenditure required for the
discharge of their functions shall be paid out of that

Fund.



FEDERAL RAILWAY AUTHORITY a2

The Authcrity shal! repay to the Federation any
sums cefrayed out of the reveaues of the Federation
in respect of any debt, damages, costs or expenses
in connection with any proceedings brought or con-
tinued by or against the Federation or against the
Secretary of State in respect of railways in India,

The Authority shall also pay to any Province
or Indian State such expenses as may be incurred
by that Province or State in the provision of Police
required for the maintenance of order on Federal

Railway Premises. (Vide S. 187).

The Governor-General may appoint a Railway
Rates Comunittee to give advice to the Authority in
connection with disputes between persons using, or
desiring to use, a railway and the Authority as to’
rates and traffic facilities. He may require the
Authority to refer such disputes to the Railway
Rates Committee and to obtain its decision thereon.
(S. 19!).

All Bills regulating the rates or fares to be
charged on any railway shall not be introduced in
either chamber of the Feceral Legitlature except on
the recommendation of the Governor-General.

(Vide 8. 192).

The Railway Authority and Federated States 3"}{5?.‘3.‘:‘;
shall be bound to afford mutual traffic facilities Authority
and to avoid unfair discrimination between one 8nd Feders-
railway system and another and unfair or unecono- ::,‘1:’;‘"" to
tnic competition. Any complaint by either party nputual
against the cther on the ground of unfair discrimi= traffic

pation and uneconomic competition shall be made facilities and
to avoid

to and determined by the Tribunal under the Act, ir diseri
known as *“ The Railway Tribunal.” ,';,“.f,‘:‘.'io., )
etc.

-
“Thus if the Railway Authority gives to a Feder- Appeal by
ated State any direction on rates and fares, station State to

and scrvice, terminal charges or the interchange of %&%&:ﬂ
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traffic it may complain to the Railway Tribunal.

The Governcr-General may frame rules requir-
ing the authority and the Federated S:iate to give
notice of any proposal to build a new line or to
alter the alignment or guage of a railway. Such
plans will have to be deposited to him. These rules
shall contain provisions enabling oljections to be
lodged bv the Authority or by a Federated State on
the ground that the lire if built will result in unfair
or uneccnomic competition. If an objsction so
lodged is not withdrawn within a prescribed time,
the Governor-General shall refer to the Railway
Tribunal the question whether the construction of
the proposed new line shouid be done and the
proposal shall not be proceeded with save in ace
cordance with the dccision of the tribunal.

The * Railway Tribunal’’ will consist of a
President and two other persons to be selected by
the Governor-General in his discretion from a panel
of eight persons, having railway admiciatrative or
business exparience. These eight persons will also
be appoiated bv the Governor-General in his dis-
cretion, The President of the Tribunal will be a
Judge of the Federal Court and will be appointed
by the Governor-(3eneral after consultation with
the Chief Justice of Iedia, The President will hold
office for ive years and shall b~ eligiblz for rcap-
pointment for a further peiiod of five years or any
less period.

The Tribunal may make such orders, including
interim orders varying or discharging a direction or
order of the Authority. It may also order the pay-
ment of compensation or damages and costs and
can demand the production of documents and the
attendance of witnesses as the circumstances of the
case may require. .
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An appeal :hall lie to the Federal Court from
any decision of the Railway Tribunal on a question
of law and the decision of the Federal Court shall
be final, i. e., there shall not be any further appeal
to the Privy Council. No Court shall have any
Jjurisdiction with respect to any matter with respect
to which the Railway Tribunal has jurisdiction
cxcept that an appeal shall lie to the Federal Court
from its decision as stated above.

The Governor-General shall exercise his indivi-
dual judgment as to the amount to be included in
respect of the administration expenses of the Rail-
way Tribunal in any estimates of espenditure laid
by him before the Chambers of the Federal Iegisla-
ture. (Vide S. 195).

The establishment of the Railway Tribuaal has

improved the position of the States by removing
their existing disabilities in the following respects :-—

(1) A quasi judicial mactinary is provided for
the settlement of railway disputes between
the States and the Government of India
which were decided exparte by the latter,

(2) An important right has been granted to
the States which thev "did not possess bes
fore, viz , the right to question the con-
struction of the new lines in the British
Indian Territory on the ground that it
may lead to unfair competition. Not
only c2n it question the construction bug
can als» take the matter before the
Tribunal for impartial decision.

(8) Thc States will be able to undertakc rail-
way development in their own country
provided that it does not lead to unfair or
uneconomwic competition with the British
Indian Railways, and the question

12%
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whether the competition tends to be come
unfair or uneconomic will be decided by
the Tribunal and not by an executive
decision of the Government of India.

Thus the states definitely stand to gain by the
establishment of the Railway Tribunal. But this
advantage will bc available only to the Federated
States. In the non-Federal sphere the authority
over the lines passing through the states who have
not acceded to the Federation will not be exercised
by the State themselves, but by the Crown under
extra territorial powers.

His Majestys' representative may entrust to the
Authority the performance of any function in rela-
tion to railways in a non-federated state, and when
sozntrusted, tho Authority shall undertake the per-
formance of those functions. (Vipe S. 198).

The powers of the Secretary of State in Council,
with respect to the appointment of Directors and
Deputy Directors of Indian Railway Companies,
shall be exercised by the Governor-General in his
discretion after consultation with the Authority.
(vide S. 199).

CHAPTER XIX
The Services of the Crown in India
A.—Defence Services

There shall be a Commander-in-Chief of His
Majestys’ Forces in [ndia appointed by Warrant
under the Royal Sign Manual. (S. 4). His pay
and allowances and other conditions of his service
shall be such as His Majesty in Council may direct.

(Vide S. 232).
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His Majesty in Council may require that ap-
pointmwent to such offices connected with the de-
fence as he may specify shall be made bv him or
in such manner as he may dircct.  {(Vide S. 233).

His Majesty may himself or authorize any per-
son (o grant commissions in any naval,gmilitary or
air forces raised in India. Such commission may
be granted (o any person who might be or has been
lawtully enlisted in that force. (Vide S. 234).

The Governor-General is authorized by Latters
Patent to grant on behalf of His Majesty Commis-
sions in naval, land and air forces of [ndia,

The Secretary of State may require that certain
rules and regulations affecting the conditions of ser-
vice of His Majestys’ forces in India shall be made
only with his previous approval. (Vide S. 235).

Pay, allowances etc., of members of His Majestys’
forces shail be charged on the revenues of the
Federation.

B.— Civil Services

The Indian Civil Service is the steel frame of
the Indian administration. The Government estab-
Jished by law acts through bhuman agency, and
Civil Service s its principal agency for the administe
ration of the country in times of peace.

Appointment to the Civil Services, known as
Indian Civil Service, Indian Medical Service
(Civil) and the Indian Police Service are made by
the Secreiary of State. The Secretary of State is
required to lay before the Parliament Pa statement
of the appointments made ecvery year and the
vacancies therein. The conditions of service of all
persons appointed to a Civil Service by the Secretary
of State, as respects pay, leave and pensions, and
gencral rights in regard to {medical attendance, may

"8
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be prescribed by rules made by the Secretary of
State. (Vide S. 244).

Besides the above services (1.C.S., I. M. S.
and I. P.), the Sccretary of State shall make ap-
pointment for the following services :—

(1) Appointments in the Foreign nnd Political
Department.

(2) Appointments in the Ecclesiastical Depart-
ment, viz., the establishment of Chaplains

(3) Appointments to any Civil Service concern-
ed with irrigation if in the interests of
etficiency in irrigation in any Province,
the Secretary of State should deem it
necessary.

Appointments to other Civil Services shall be made by
the Governor-General or the Governor, as the case
may be, or by any such person as he may direct.

Their conditions of service shall be such as may
be prescribed by rules made by the Governor-
General or the Governor, as the case may be, or by
any person or persons authorised by bim to make
rules for the purpose. The said rules shall secure
that every person serving His Majesty in a civil
capacity in India shall have at least one right of
appeal against any order which—

(i) punishes or formally censures him ;

(ii) alters or interprets to his disadvantage any
rule by which his conditions of service are
regulated ; or

(iii) terminates his appointment otherwise than
upon his reaching the age fixed for super-
an nuation. (Vide S. 241).
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Members of a  civil service or persons holding
any civil post under the Crown in India hold office
during His Mojesty’s pleasure, except in the case of
Judges of the Federal Court and the High Court,
the Auditor-General of Iadia and the Auditor-
General of Home Accounts. No member of a
Civil Service shall be dismissed from the service by
any authoritv subordinate to that by which he is
appointed and no such person shall be dismissed
or reduced in rank until he has been given a
reasonable opportunity of showing cause against
the action proposed to be taken in regard to him,
But he may be dismissed without such oppor-
tunity being given if he is convicted on a criminal
charge and is di:missed or reduced in
rank on that account. Similarly no such oppor-
tunity may be given if the authority is satisfied that
it is not reasonably practicable to give the same to
that person. (Vide S. 240).

S. 240 above is for the benefit of the mem-
‘bers of a public service and to protect them against
arbitrary action by the Government. The section
limits the powe: of the Crown to dismiss any public
servant at pleasure, The Sceretary of State cannot
therefore, remove a person from the Indian Civil
Service if the enquiries are illegal. (A.LR. 1944
Lab. 240=1 L.R. 1944 Lah. 325). Whether oppor-
tunity was given to a servant or not is to be con-
sidered by the Court alone and not by enquiry
officer. It would be a violation of natusal justice
if servant has not been given an opportunity to
explain his conduct. (76id). A further enquiry is
not illegal and can be ordered. (Ibid). An enquiry
is defective if the servant is deprived of his right to
-defend himself as given to him under the said sece
tion. ([bid).

Civil appointment being during His Majesty’s
pleasure no suit will lie against the Crown for
wroogful dismissal. In such a case the remedy of
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the person aggrieved is by way of an official appeal.
(A.IR 1941 Cal. 553).

If any person appointed to a Civil Service or a
civil post by the Secretary of State is aggrieved by
an order affecting the conditions of his service and
on due application to the person by whom the
order was made does not receive the redress
which he considers himself entitled, he may com-
plain to the Governor-General if he is serving in
connection with the affairs of the Federation and to
Governor if he serving in connection with the
affairs of the Province, and the Governor-General
or the Governor, as the case may be, shall examine
the complaint and cause such action to be taken
thereon as appears to him to be just and equitable
in the exercise of his individual judgment.

No order which punishes or censures any such
person as aforesaid, or affects adversely his emolu-
ments or rights in respect of pension or decides
adversely to him the subject matter of any memo-
rial shall be made, except if he is serving in connec-
tion with the affairs of the Federation, by the
Governor-General, or if he is serving in connection
with the affairs of a Province, by the Governor of
that Province.

Any person appeinted to a Civil Service or civit
post by the Secretary of State may appeal to the
Secretary of Statc against any order made bv any
authority in India which punishes or formally
censures him, or alter, or interprets to his disadvan-
tage any rule by which his conditions of services are
regulated. (Vide S. 248).

If by any reason the condition of service of any
person appointed to a Civil Service or to a Civil
post by the Secretary of State has been adversely
affected or for any other reason it appears to the
‘Secretary of State that compensation ought to be
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granted to anv such person, he or his represetative
shall be entitled to receive from the revenues of the
Federation or a Province, as the case may be, such
compensation as the Secretary of State may coasi-
der just and equitable. Any sum so payable shall
be charged on the revenues of the Federation or
the Province, as the case may be. (Vide S.249).

In the discharge of his special responsivility for
the securing to members of the public services of
any right provided for them by or under the said
Act and the safeguarding of their legitimate inte-
rests the Governor-Gencral or the Governor, as the
case may, shall be careful to safeguard the mem-
bers of the Civil Services not only in any right pro-
vided for them by or under this Act or any other
law for the tiwe being is force, but also against any
action which, in his judgment, would be inequita-
ble. (Vide Instruments of Instructions Paragraphs
XII and XTI respectively). This provision makes it
difficult for Minister to deal effectively with an
erring member of the Civil Service.

Special Provisions as to Judicial Officers

The rule of tenure during His Majesty’s plea-

sure does not apply to Judges of the Federal Court
or of any High Court,

For rules regarding the acpuinticent, salaries,
tenure of office, etc,, of the Judges of the Federal
Court see Chapter V. and 1or thuse of a High-
Court see Chapter XI.

Appcintments, posting and promotion of Dist-
rict Judges in a Province are made by the Governor
of that Province, exercising his individual judg-
ment. !

But the High Court shall be consulted before
a recommendation as to the making of any such
appointment is submitted to the Governor.

Appoint-
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A person who is not already in the service of
His Majesty shall not be appointed a District
Juoge unless he is barrister, a member of the
Facuity of Advocatesin Scotland or a Pleader of
not less than five years standing and is recom-
mended by the High Court for the appointment.

The same rule applies to the appointmeat of
Addititional District Judge, Joint District Judge,
Assistant District Judge, Chief Judge of a Small
Cause Courr, Chiet Presidency Magistrate, Sessions
Judge, Additional Sessions Judge and Assistant Ses-
sions Judge. (Vide S. 254).

The Governor of each Province shall, afier con-
sultation with the Provincial Yublic Service Com-
mission and with the High Court, make rules
defining the standard of qualifications 1o be attain-
ed by persons desirous of entering the subordinate
Civil Judicial Service (i.e. GCivil Judicial post
inferior 10 that of District Judge) of a Province.

The Provincial Public Service Commssion for
cach Province, after holding such examinations, if
any, as the Governor may think necessary, shall
make a list of persons whom they consider fit for
appointment to the subordinate judicial civil service,
and appoiotments to that service shall be made by th
‘Governor from the said list in accordance with the
1egulations made by him as to the number of per-
sons in the said service who are to belong to dif-
ferent communities in the Province. But the post-
ing and promotion of and the grant of leave to
persons belonging to the subordinate Judicial Civil
Service shall be in the hands of the High Court.
(Vide 8. 255). He has, however, right of appeal to
ihe Governor and the High Court shall not deal witt
him otherwise than in accordance with the prescrib-
ed conditions of his service. (/bid).

No recommendation shall be made for the grant
or withdrawal of magistrerial powers save after
consultation with the District Magistrate of the
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District or the Chief Presidency Magistrate, as the
case may be.

Miscellaneous J
Secretary of

In making appointments, etc., the Secretary of geyie'erney ©
State shall not exercise his powers without the con- in conenr

currence of his advisors. (Vide 8 261). rence with
advisors.

The Ruler or a subject of an Indian Stateor a
native of a tribal area or territory adjacent to India giigibility
be rligible to hold office under the Crown in India, for office of
if the Secretary of State, Governor-General or the persous who

Governor, as the case may be, has declared him to ;"':t"':l:
b ligible by general or special order o
e so eligible by g T spec . subjccts.

C-—-Public Service Commission

Wherever democratic institutions exist, exper-
ience has shown that to secure an efficient civil
scrvice it is essential to protect it as far as potsible| Necessity of
from political or personal influences, and to give 1tj Public
that position of stability and security which is vitaf Service
to its successtul working as the impartial and effif Commissions
cient instrument by which Government of whatevey
political complexions may give effect to their
policies,

Control over publicservices in Englangd i d
in the hands of the Civil Scrvxcqr_oginjgjwd
in the Dominions in the hands of the Puablic Service

Commissions. in respect of recruitmént, promotion
! ), ceral » P s
postings and in matters of disciplinary action.

——

This Act makes provision for the establishment 51‘:31%?'

of Public Service Commistions, one for the Federa- public

tion and others for the Provinces. Two or more Service
Provinces may also jointly have a Public Service Commissions
Commission by mutual agreement. (Vide S. 264).

The Chairman of the Federal Public Service Appoint-
Commission and its Members arc appointed by the ment and

«Governor-General while those of a Provincial Pure of the
chairman
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and moem- Public Service Commission by the Governor,
bers of the

Federal and The Governor-General or the Governor, as the

hmi:@l casc may be, may make rules to —
Gom::i',gjm (i) determine the number of members of the

Commission, their tenure of office and
their conditions of service ; and

(i) make provisions with respect to the num-
ber of staff of the Comumission and their
conditions of service.

On ceasing to hold office the Chairman of the
Federal Public Szrvice Commission shall be ineligible
for further employment uader the Crowa in Iadia ;
but Chairman of a Provincial Public Service Com-
mission shall be eligive as Chairman of the Federal
Public Service Commission or of another Provinciab
Commission, but not for any other employment
under the Crown in India. No other member of
the Federal or Provinciol Commission shall be eli-
gible lor any cther appoiatment under the Crown
in India without the approval of the Governor-
General or the Governor ; as the case may. (Vide
S. 265).

The functions of the Pablic Service Commission

Function of  are only advisory and not executive. It is their
ge":,li’fe duty to conduct examinations for appointments to
Commission Services of the Federation and the Province ; but
they have no powrr to make appcintments. They

shall, however, be consulted :—

(a) on all matters relating to methods of re-
cruitment to public services ;

(b) on the principles te be followed in making
appointments to Civil Services and in
making promotions and transfers from
one service to another ;
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{c) ou all disciplinary matters affecting a
public servant ;

{d) on any claim of a public servant against
the Federation or a Local Governmeat in
respect of costs incurred by him in de-
fending legal proceedings instituted egainst
him in respect of acts done in the dis-
charge of his duty ;

{¢) on any claim for the award of injurics sus-
tained by a public tervant and any ques-
tion as to the amount of any such award.

The Public Service Commissions will not, how-
ever, be consulted as respects the manner in which
appointments are to be allocated as between the
warious communpities and nor it sball be consulted
as respects the appointments to the subordinate
ranks of the various police forces in India.

The advice tendered by the Public Service
Commission upon said consuitations are in no
way mandatory and the Gevernor-General or the
Governors are free to disregard them. The danger
of giving mandatory powers to the Pablic Service
Commission is that in that case there will bc set up
two Governments in a Province and two at the
centre and there is everything to be said against
such a procedure.

The Federal Legisiature or the Provincial
Legislature, as the case may be; may extend the
powers of Public Ssrvice Commission ; but no such
bill shall be introduced without thc previous sanction
of the Governor-General or the Governor, as the
case may. (Vide S. 267).

The expenses of Public Service Commissions
shall be charged on the revenues of the Federation
or the Province, as the case may be. (Vide S, 268)
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D-—Chaplains

There may be an establishment of chaplains to
winister in India to be be appointed by the Secre-
tary of State and provisions relating to civil services
(to which appointments are made by the Secretary
of State) shall apply to them. (Vide S. 269).

The origin of the Ecclesiastical Department is
to be found on the obligation imposed by the
Charters of the East India Cowmpany to provide
chaplains on their ships and at their stations ; and
since 1858, when the rights and obligations of the
East India Company finally passed to the Crown,
the Government of India have rightly regarded it
as their duty to ptovide for the spiritual needs of
British troops stationed in India and, so for as
circumstances admit, of the European members of
the Civil Services. The Secretary of State has
established for this purpose a cadre of official
chaplains and has authorized grants-in-aid out of
Indian revenues for the maintenance of churches
and of a certain number of non-official chaplains,
the present annual expenditure of the Department
being about 40 lacs.

General

No proceedings, civil or criminal, shall be insti-
tuted against any person in respect of any act done
or purporting to be dome by a servant of the
Crown in Indin or Burma before the Government
of the Federation or the provisions relating to
Governors’ Provinces, without the consent of the
Governor-General or the Governor. as the case may
be. Such proceedings shall be dismissed unless the
Court is satisfied that the act complained of was
not done in good faith and all costs incurred by
the defendant official in such proceedings shall, if
not recoverable from the plaintiff be charged on the
revenues of the Federation or the Province, as the
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case rcay be. (Vide S. 270).

Where consent as required above was not ob-
tained before the institution of proccedings subse-
quent productions of consent, even though it was
obtained before the commencement of the trial,
was not held to validate the proceedings. (A. I R.
1939 1.ah 479).

Omission and negligent acts can purport to be
or be in execution of duty (A.I. R. 1944 Nag.
337). Where aservant of the Crown employed
about the affairs of the Governament of ladia and
of the Federation acts in his official capacity under
orders of his superior officers, he will be protected
as he will be deemed to be acting or purporing to
act in the execution of his duty even if his act is
not justified or authorised by law. (/bid).

Before S. 270 of the Act can apply it must be
shown that the act cowplained of was official. Case
of a public servant taking bribe does not come
under 8. 270 as he cannot be said to be acting in
execution of his duty in taking the bribe. (23 Pat.
517=A 1. R. 1944 F. C. 66).

No Bill shall be introduced in any Legislature
to abolish or restrict the protection afforded to
public s rvants by S. 197 Cr. P.C. (relating to
sanctioning of procecution etc.) or Ss. 80 to 82 C.
P.C. (relating to the giving ot previous notices in
writing etc ) without the previous sanction of the
Governor-General or the (Governor, as the case
may be, in his discretion.

. The powers conferred upon a J,ocal Govern=
ment by the said S. 197. Cr. P. C,, with respect to
the sanctioning of prosecutions and the determina-
tion of the Court before wbich, the person by
whom and the manner in which a pubic servaat is
to be tried, shall be exercisable only by the Gover-
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nor-General or the Governor, as the case may, ex-
ercising his individual judgment. -

In case of any civil suit instituted against a
public servant in respect of any act done or pur-
porting 10 be aone by him to his official capacity,
all costs and camages ‘incurred and paid by him
may be ordered by the Governor-General or the
Governor, exercising his individual judgment, to be
paid out of the revenues of the Federation or the
Province, as the case may be. (Vide S. 271).

Rules for appointment and dismissal of Govern-
ment servants have all along provided that certain
class of ¢ flcers can be dismissed only by or with
the sanction of the Local Government and it is this
class of officers that the Legislature must have
intended to limit the protecticn given by S. 197,
Cr. P C. Hence no sanclion under S. 197 i3 ne-
cessary for the prosecution of a sub-inspector or an
assistant sub-inspector of police or an excise ins-
pector, who are r1emovable from office under the
statutory rvles bv the Deputy luspector Gencral
of Police and the Excise Commissioner respectiveiy
for an offence alleged 10 have been commitied by
them while acting or purporting to act in the dis-
charge of their official duty. (A 1. R. 1943 F. C.
18).

In the case of persons residing permanentily out-
side India pensions aie exempt from Indian taxa-
tion and are payalle on bebalf ot the Federation or
the Province, as the case may be, by or in accord-
ance with arrangemnents made with the Secretary

of Sta.e. (Vide S 272).

Family pension funds are subscribed hy persons
in civil and military services to which they are
eutitled on retirewsent or in the event of their death
widows and other benificiaries get the money.
"The said funds may be transferred from the Govere
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nent of India to authorities in England if so desir- fro{vi:igm -
d by the subscribers an3 beneficiaries. Such a trans- p(;n:i?nl’

er must be effected within 3 years and no exten fypds.

ion of the period can be made except by an Qrder

o Council, requiring a resolution of both Houses of

’arliament. (Vide S. 273).

A person shall not be disqualified by sex from Sex no bar
. . o . to civll
reing appointed to an civil service under the Crov\: servioe,
n India other than such a service as may be speci
ied by any general or special order made by th
jovernor.(General, Governor or the Secretary o
jtate, as the case may be. (Vide S. 275).

CHAPTER XX

Position rnd Powers of the Parliament, the
Crown and the Secretary of State

A.— Control of the Parliament

Ss. 13 and 53 of the Act provide for issur of FParliament.

[nstrument of Iustruction by His Mrjesty to the :;ym?g':ml
iovernor-Ceneral and the Governors respectively. Instromen
of Instr-ic-

But every such Iostrument of Instructions has tions.

o be approved bv both Houses of Parliament, The
iraft relating to the same is to be laid pefore both
Jouses of Parliament by the Secretarv of State and
he Parliament mav thercafter hold debates over
‘hem and the Instrument of Iastructions will be
ssued by His Majesty onlv when the Parliament
1as signified its approval bv presenting an address
o His Majesty praying that the same may be
ssued.

An Instrument of Instructions as issued above is
\n executive jnstruction bv the Crown. It canndt
se enforced by Judicial process. It has, however,
o be issued within the terms and spirit of the Act
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and cannot override its provisions.

Important control is exercised by the Parliament over
the details of the Indian administration also through
its power of approving Orders-ir -Council, the draft
of which must be laid before the Parliament and
no further proceedings can be taken thereon except
in persuance of an address presented to His Majesty
by both Houses of Parliament praying that the
order may be made Emergency Otders-in-Coucil
may, however, be issued during the recess of the
Parliament but that Order shall cease to have
cffect at the expiration of 28 days from the datec on
which the House of Commons first sits afier the
making of the Order uoless within that passed
resolutions  approving  the making of the
Order are passed by both  Houses of
Parliament. (Vide S. 309) The most important
of the subjects over which such control through
Order-in-Council can be exercised are the alloca-
tion of revenues between the Federal Centre and
the Provinces, alternation of Provincial boundaries,
the amendment of the constitution on the proposal
of the Federal or Provincial Legislatures etc.

J

The Parliament also c¢xercises control over the
special powers of the Governor-General and the
Governors by requiring them to forward forthwith
any ordinance promulgated by them extending a
previous ordinance to the Secretary of State to
be laid before each House of Parliament. (Vide
Ss, 43 and 89).

A proclamation issued by the Governor-General
or a Governor on the breakdown of constitional
machinary is also required to be communicated
torthwith to the Sescretary of State to be laid before
each House of parliament. (Vide Ss. 45 and 93),
Without obtaining the approval of the Parliament
such proclamation cannot continue in force for more
than six months. (Ibid).



POSITION AND POWERS OF CROWN

B.—Powers of the Crown

The rights of the Crown may be described either

a8 prerogative or extra-legal rights and statutory
rights. The prerogative rights of the Crown include
the right to grant pardon, reprieve, respites or re-
missions of punishments to persons convicted of
criminal offences, even where a sentence of death
bas been passed by the Highest Judicial Tribunal.
(Vide 8. 295). The Crown has delegated this right
to the Governor-General. His Majesty has also
Prerogative rieht to grant special leave to appeal
from any Court, (Vide S. 110). The statutory
rights of the Crown are various and defined in this

Act. Thus he alone has power ;—

(i) to appoint the Governor-General of India
and the Governors (Ss. 3 and 48);

(ii) to appoint His Majesty’s Representative
for the exercise of the functions of the
Crown in its relations with Indian States

(S. 3);

(iii} to appoint Commander-in-Chief of His
Majesty’s Forces in India (S. 4) ;

(iv) to issue proclamation of Federation of
India (S. 5) ;

(v) to signify acceptance of an Instrument of
Accession executed by the Ruler of a
Federated State (S. 6) ;

(v1) to assent to or disallow Bills passed by the
Indian [ egislatures and reserved for the
signification of His Majestys’ pleasure
{Ss. 32 and 76) ;

(vii) to disallow Acts passed by the Indian
Legislatures and assented to by the Go-
vernor-General or a Governor within
twelve months of the date of the assent.
(Ss. 32 and 77) ;

10
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(viii) to disallow Acts passed by the Governor-
General or a Governor (Ss. 44 and 90) ;

(ix) to disallow Ordinances passed by the
Governor-General or a Governor (Ss. 42,

88 and 89) ;

(x) to issue Instruments of Instructions to the
Governor-General and the Governors on
address being presented to His Majesty
by [botk Houses of Parliament praying
the sawe to be done (S.. 13 and 53) ;

(xi) to appoint an Auditor General of India
(S. 166) ;

(xii) to appoint judges of the Federal Court
and of the High Courts in India and to
remove them from office under certain
circumstances (Ss. 200 and 220) ;

(xiii) to constitute or reconstitute High Courts
by Latters Patent (S. 229) ;

(xiv) to grant commissions in anv naval, military
or air forces raised in India (S. 234) ; and

{(xv) to dismiss a member of a civil service at
pleasure (except Judges of Federal Court
and High Courts, the Auditor General
of India and the Auditor General of Home
Accounts who are removable only under
certain circumstances) [S. 240) ;

C. Powers of His Majesty in Gouncil

Powers of Powers of His Majesty in Council has the follow=

His Majesty ing pcwers under the Act exercisable by Orders in

;‘:,ﬁf;“&:“ Council :—

Adt. (3) to fix salaries and condirions of service of
Councellors  of the Governor«General
(S. 11 ;

(ii) to establish an Inter-Provincial Counci
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(S. 133) ;

(iii) to distribute Revenues assigned to the Pro-
vinces by the Federatlon (S. 138) ;

(iv) to make provisions for defining and regula-
ting the relations between the monetory
systems of India and Burma (S. 158) ;

(v) to make provision for the grant of relief
from any Federal tax on income in respect
of income taxed or taxable in Burma
(S. 159);

(vi) to make provisions as to custom duties on
India-Burma trade (S, 160) ;

(vii) to fix the maximum number of judges of
any High Court in India (S. 220) ;

(viii) to fix salaries etc. of judges of the Federal
Court and of the High Courts (Ss. 201 and
221) ;

(ix) to extend jurisdiction of a High Court in
any Province to any area in British India
not forming part of that Province (S. 230)

(x) to make directions as to the pay and
allowances of the Commander-in-Chief
and the other conditions of his service
(8. 232);

(vi) to require that appointments to certain de-
fence cffices shall be made bv him or in
such manner as he may direct (S. 233) ;

(xii) to make provisions as to family pension
funds (S. 273) ;

(xiii) to appoint date from which Aden shall be
separated from British India and to make
provision for the Government thereof (S.

288) ;
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(xlv) to appoint dates for the separation of
Sindh and Orissa and for the defining of
the boundaries of the said new Provinces
(S. 289) ;

(xv) to creat a new Province, increase the area
of any Province, diminish the area of any
Province or alter the boundaries of any
Province (S. 290) ;

{xvi) to make provision with respect to franchise
and elections (S, 291) ;

{xvii) to make provlsion for adaptation of exist-
ing Indian laws etc. (S. 293) ;

{xviii) to make provisions to remove difficulties
arising in relation to the transition from

- the provisions of the old Act to the pro-
viglons of this Act and in relation to the
transition from the provisions of Part XIII
(relating to transitional provisions) of this

Act to the provisions of iPart II (relating

to Federation of India) of the Act (S. 310)

D. Powers and Position of the Secretary of
State

The Council of India which existed previously

has been dissolved by virtue of S. 278 ot the Act and

Advisors of DOW the Secretary of State exercises his functions
the Secret-  with the consultation of his advisors. As regards
ary of State. service quecstions it is obligatory on him to consult
his advisors and their concurrence has to be obtain-

ed. (Vide S.261). He shall also not give any

direction to the Governor-General in Council with

respect to any grant or appropriation of any part

of the revenues of thc Governor-General in Council

except with the concurrence of his advisors. (8.

214). As regards other matter, however, he is at

liberty to decide on what subjects he consults them

and may even not act in accordance with the ad-
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advice given to him by them. (Vide S. 228).

The advisers to the Secretary of State shall be
appointed’ by him. Their number shall not be
less than three nor more than six, as the Secretary
of State may from time to time determine. Any
such advisors shall hold office for a period of five
vears and shall not be cligible for reappointment.
(Ibid).

The salary of the Secretary of State and the
expenses ¢f his department, which were previously
paid out of the Indian revenues, are now met from
the British revenues. Tne Government of India
now contributes towards the cost of India Office
only in respect of agency fanctions performed by
the India Offiee for the Government of Iodia, (S.
280).

The following are the powers of the Secretary of
State under this Act :—

(i) to exercise general superintendence and
control over the Governor-General in
matiers in which bhe is required to act in
his direction or exercise his individual
judgment (Ss. 14 and 314) ;

{ii) to make appointments (until Parliament
atherwise determines) to the civil services
known as the Indian Civil Service, the
Indian Medical Service and the Indian
* Police Service and to any civil posts in
connection with the discharge of any
functions of the Goverpor-General re-
quired by the Act to be discharged in
his discretion (S. 244);

(iii) to appoint (until Parliament otherwise
determines) pessons to any civil service in
India concerned with irrigation (S. 245) ;

(iv) to make appointments and postings to the

Expences of
India Office
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revenues.

Powers of
the Secret-
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posts, known as * reserved posts * and
making rules specifying their number and
character (S. 246) ;

(v) to prescribe rules for conditions of service,
pensions, etc. of persons secruited by him
(S. 247) ;

(vi) to hear appeals in case of persons ap-
pointed by him (S. 248) ;

(vii) to direct compensation to be granted to
any peirson appointed by him to a civil
service or to his legal representatives (S.
249) ; and

(viii) to establish chaplains to minister in India
(S. 269).

The Secretary of State remains responsible to
the Parliament in respect of anything done regard-
ing the Indian administration. But he can no
longer sue or he sued. The Federation or the
Provinces, as the case may, will under suc or be
sued in respect of any of their civil liabilities.

E.—Powers and Position of the Governor-
’ General

The Governor-Genéral of Iadia has : —

(a) all such powers and duties as are confer-
red or imposed on him under this Act ;
and

(b) such other powers of His Majesty, not
being powers connected with cxercise of
the functions of the Crown in its relations
with Indian States, as His Majesty may
be pleased to assign to him.

But the person appointed as the Governor-
General may also be appointed as Crown Repre-
sentative as regards relations with Indian States
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(S. 3).
The following are the powers of the Governor- Powers
. owe
General under the Act :— Y Coves
(1) to exercise executive authority of the nor-Genera
Federation on behalf of His Majesty,
either directly or through officers subor-
dinate to him, with the aid and advice of
council of ministers except in certain
cases (S. 7) ;

(2) to preside in his discretion at meetings of
the council of ministers (S. 9) ;

{3) to sommon and chose ministers and to
dismiss them from office in his discretion

(S. 10) ;

(4) to exercise in his discretion functions in
relation to defence, ecclesiastical affairs,
external affairs and tribal areas (S. 11) ;

(5) to appoint councellors, not exceeding three
in number, to assist him in the exercise of
the function described above in (iv) above
and to prescribe their salaries and condi-
tions of service (S. 11) ;

(6) to exercise individual judgment in the
discharge of his special responsibilities
regarding prevention of grave menace to
the peace or tranquility of India etc.
enumerated on page 33 (8. 12);

(7) to appoint a person to be his financial
advisor to assist him in the discharge of
his speci.l responsibility for safeguarding
the financial stability and credit of the
Government (S. 15) ;

(8) to appoint in the exercise of his individual
judgment a person to be Advocate-Gene=
ral for the Federation and to fix his
remuneration (S. 16) ;
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(9) to represent His Majesty in the constitu-
tion of the Federal Legislature (S. 18) ;

(10) to assent to the Bills of the Federal Legis-
lature, to withhold assent therefrom or
reserve the same for signification of His
Majestys’ pleasure (S. 32) ;

(11) to lay before the chambers the annual
finance statement and supplementary
statement of expenditure (S. 33 and 30) ;

(12) to authenticate the schedule ot authorized
expenditure (S, 35) ;

(13) to recommend financial Bills (8. 37) ;

(14) to make rules for joint sittings of the
chambers (S. 3€) ;

(15) to stop discussions of a Bill which might
be a menace to peace and tranquility of
India (8. 40) ;

(16) to promulgate in the exercise of his indi-
vidual judgment ordinances during recess
of Legulature (8. 42) ;

(17) to promulgate in his discretion ordinances

at any time with respect to certain sab-
jects (S. 43) ;

(18) to enact in his discretion Acts "under cer-
tain circumstances (S. 44) ;

(19) to issue in his discretion proclamations in
case of failure of constitutional machinary
(S. 45) ;

(20) to exercise gcneral control over and in his
discretion issue directions from time to
time to the Governors (S. 54) :

{2]) to assent in his discretion to Bills [reserved
by a Governor for his consideration or to
withhold asscnt therefrom or to reserve
the same for signification of His Majesty’s
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pleasure or to direct the Bill to be return-
ed for reconsideraticn (S, 76) ;

(22) to restrict the introduction of certain Bills
in the Legislatures (S. 108) ;

(23) to issue directions to the Ruler of a Fede-
rated State to fulfil obligations regarding
Federal subjects (8. 128) ;

(24) to decide complaints regarding interference
with water supplies (Ss. 130 and 131) ;

(25) to make rules regarding custody {of public
monies and exercise certain powers with
respect to the Reserve Bank (Ss. 151 and
(152) ;

(26) to appoint Auditor of Indian Home Ac-
counts staff of the same (8. 170);

(27) to execute or direct the ezecution of cont-
racts made in the exercise of the executive
authority of the Federation (S. 175) ;

(28) to appoint in his discretion atleast three
seventh ot the members of the Federal
Railway Authority and a member of the
authority to be president thereof (S. 182);

{29) to make exercising his idividual judgment
rules for the more convenient transaction
of business arising out of the relations
between the Federal Government and the
Authority (S. 144) ;

(30) to appoint from time to time Railway
Rates Committee /S. 191)

(31) to make rules regarding the construction
of railway on giving previous notice (S.
195) ;

/(32) to appoint a Railway Tribunal (S. 196) ;

(33) to make in his discretion temporary ap-
pointments of acting chicf justice and any
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other judge of the Federal Court (8. 202) ;

(34) to consult Federal Court on a question of
law (S. 213) ;

(35) to make temporary appointment of chief
justice and any other judge of a High
Court ; (S. 222) ;

(36) to appoint in his discretion additiona}
judges of a High Court for a period not
exceeding two years (S. 222) ;

(37) to make appointments regarding services
of the Federation and his own secretarial
staff, tne I.C.S, I. M. S,, and I, P.S.
(Ss. 241 and 305) ;

(38) to hear complainty of members of civil
service and cause action to be taken
thereon exercising his individual judg-
ment (S 248) ;

(39) to appoint High Commissioner for India
and staff of the same ;(Ss. 251 and 302) ;

(40) to suspend, remit or commute sentence of
any person sentenced to death in any
Province.

E. Powers of the Governors

The Governors have the following powers under

Powers of the Act : =
th
8:vomon. (1) to exercise on behalf of His Majesty the

executive authority of the frovince either
directly or through officers subordinate
to him with the aid and advice of council
of ministers, except in certain cases (S.
49) ;

(2) to preside at meetings of council of minis-
ters (S. 50) ;
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(3) to chose and summon his ministers and to
dismiss them ia his discretion (S. 51) ;

{4) to exercise his individual judgment in the
discharge of his special responsibilities
regarding (i) prevention of any grave
menace to the peace and tranquility of
the Province, (ii) safeguarding of the | egi~
timate interests of minorities and (it}
member of public services (iv) the secu-
ring of the peace and good Government
of partially excluded area (v) the proba-
tion of the rights of Indian State and of
the Ruler thereof and (vi) securing of the
orders issued by the Governor-General
in his discretion (8. 52) ;

(5) to appoint a person to be Advocate-Gene-
ral of the Province (8. 53) ;

(6) to exercise in his discretion functions for
the purposes of combating operations re-
garding cases of crimes of violence intend-
ed to overthrow the Government (S. 57);

(7) to make rules securing the secrecy of sources
of information relating to crimes of violence
intended to overthrow the Government
(S. 58) ;

(8) to make rules for the authentication of
orders and other instruments issued by
him (8. 59) ;

{9) to make rules for the more convenient
transaction of business of the Provincial
Government and for the allocation among
ministers of the said business (S. 59) ;

(10) to represent His Majesty in' the constitution
of the Provincial Legislature (S. 60) ;

{(11) to address and send messages to the
chambers (S. 63) ;

19
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(12) to asment to the Bills of the Provincial
Legislature, to withhold assent therefrom
or to reserve the Bill for the consideration
of the Governor-General (S. 25) ;

(13) to lay before the chambers an annual
financial statement and supplementary
statement of expenditure (Ss. 78 and 81) ;

(14) to authenticate the schedule of authorized
expenditure (8. 80) ;

(15) to recommend financial Bills (S. 82) ;

(16) to make rules for regulating the procedure
of the chambers in relation to any matter
which affects the discharge of his functions
to be exercised by him in his discretion or
in the exergise of his individual judgment
(S. 84) ;

(17) to make rules for prohibiting discussions on
certain matters (S. 84)

(18) to promulgate ordinances during recess of
the Iegislature (S. 88) ;
(19) to promulgate ordinances at any time with
respect to certain subjects (S. 89) ;
(20) to enact Acts under certain circumstances
5 ;
(21) to make regulations for the peace and good

Government of excluded or partially ex-
cluded areas (S. 92) ;

(22) to issue proclamations in case of failure of
constitutional machinary (S. 93) ;

(23) to restrict the introduction of certain Bills
in the Legislature (S. 108) ;

(24) to exccute or direct the execution of cont-
racts made to the exercise of the executive
authority of the Province (S. 175) ;

(25) to make appointments regarding services
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of the Province and his own secretarial
staff, except the I.C. S, I. M. S., and
I. P. S. (Ss. 240 and 305) ;

(26) t6 constitute a special tribunal for hearing
appeals in revenue matters until some
other provision is made by the Provincial
Legislature (S. 296).

CHAPTER XXI
Miscellaneous and General

A.—Provisions as to certain legal matters

All the law in force in British India immediately
before the operation of provisions relating to Gover-
nors’ Provinces shall continue in force in British
India until altered or repealed or amended by a
competent Legislature or other competent authority.
(S. 292).

The effect of the above said S. 292 is that the
existing law of India continues to operate and,
therefore, the Code of Civil Procedure continues in
force subject to alteration, repeal or amendment.
(L. L. R. 1942 Mad. 376=A. I. R. 1942 Mad. 614).
Thus so long as Ss. 5, 28 and 29, Cr. P. C,, have
not been repealed or altered by a eompetent Legis-
lature, they must govern every criminal proceeding
both as regards the tribunal by which a crime is to
be tried and as to the procedure to be fullowed. (A.
LR. 1943 F. C. 36). The said section, however, does
not curtail the power of the Indian Legislature or
other competent authority to decide in what manner
a oew law should operate as against the existing
rights and causes of action (A. I. R. 1941 Pat. 413).
In other words there is no bar for a new Act to
repeal ur amend the previous law with a retrospec-
tive effect. (A. I. R. 1941'F. C. 16).

181
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His Majesty may by order in council provide that
from a specified date the existing Indian law shall,
until repealed by a competent authority, have effect
subject to such adaptations and modifications as may
be necessary from bringing the provisions of that
law into accord with the provisions of this Act. ‘(S.

293).

All that the said section (S. 293) enacts is a
power given to His Majesty mn Council to adapt
Acts already in force to bring them into accord with
the provisions of this Act and what is contemplated
is formal or consequential amendments arising in
the Acts due to the passing of this Act. S.293
does not mean that if His Majesty has made any
Act the subject of an Adaptation Order, then that
Act ipso facto becomes valia even though its provi-
siops conflict with the provisions of this Act. (A. L
R. 1941 Lah. 182, F. B ; . L. R. 1943 Lah. 461=
A.I R, 1943 Lah. 233). Thus S. 293 cannot
override the provisions of § 293 of the Act which
alters Punjab Alienation of Land Act, 1900. (I. L.
R. 1943 Lah. 461 ; A. I. R. 1942 Lah. 243).

The power of the Federal executive or the
Federal Legislature shall not extend to any areain a
Federated State regarding which full' jurisdic-
tion has been exercised by the Crown and His
Majesty in signifying his acceptance of the Instru-
ment of Accession of that state may declare to be
so excluded, for example, such areas as Quetta, the
civil and military station of Banglore and canton-
ments such as Secunderabad and Mhow. Such
areas must be excluded from the state for the pur-
poses of Federal powers. In the event, however, of
the Crown deciding to relinquish jurisdiction over
such an area, the powers relinquished are to be re-
placed through a Supplementary Instrument of
Accession by Federal powers (S. 294).

The Governor-General may in his discretian
suspend, remit or commute a sentence of death
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passed on any person in a Province. But except in
the case of death sentence no authority in India
-outside a Province shall have any power to suspend,
remit or commute the sentence of any person con-
victed in thc Province, In other words the Provin-
-cial Councils shall be final authority to deal with
commutation, remission or suspension of any sen-
tence other than death seatence. But this leaves
unaffected the Prerogative of His Majesty to grant
pardon or remission of punishment (S. 295).

No member of the Federal or a Provincial [_egis-
lature shall be a member of any tribunal in British
India having jurisdiction to eatertain appeals in
revenue cases. The Governor of a Province shall
set up a special tribunal for ihe said purpose until
otherwise provided by the Provincial T,egisiature
(8. 296). ‘

Previously appeals etc. in revenue matters were
in effect dealt with by the Executive, but that was
not a proper permanent procedure especialy when
now the executive is wholly dependent on the Legis-
lature.

A Provincial Legislature shall not legislate so as
‘to stop the free circulation of trade in, India. No
‘Provincial Legislature or Government shall prohi-
bit or restrict the entry into or export from the
Province of goads of any class or description and nor
it shall impose differential taxation, . discriminating
between goods manufactured in the Province and
similar goods not so manufactured. (S. 297),

But the said prohibition relates only to the Pro-
vincial authorities and not to the powers of the
Federal Government. Thus Federal Legislature
can, under S. 102, legislate a prohibiting export
or import in a Province. (I. L R, 1944 Bom. 429).
'But the Defence of India Act, in so far as it purports
to invest the Provincial Government with powers to
-authorize certain officers to fix the prices of com-
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modities is not invalid as contrancing the provisions
of the said section (23 Pat. 135=A.I.R. 1944
Pat. 205),

The law which is open to objection under 8. 297
of the Act is a law made by Provincial Legislature
substantially by virtue of the entry relating to trade
and commerce or by virtue of the entry relating to
production, supply and distribution of commodities.
And if alaw is made substantially by virtue of the
entry relating to agriculture or of entry relating to
development of industry such as the U. P. Sugar
Factories Control Act, 1938, it is not open to objec-:
tion under this section. Further, the law contedip-
lated by this section is a law which prohibits or
restrict entry into or export from the Province of
goods directly and a law which does not deal direct-
ly and in substance with prohibition or restriction
of export or import of goods but which deals with
other needs of the Province and provides for them,
though incidently the effect of provision is that in
some mcasure export or import is restricted, such
law is not within the meaning of this section. (IL.
R. 1942 All. 302=A. L. R. 1942 AllL 156).

S. 297 of the Act only refers to legislation with
respect to eutry No. 27 and entry No. 29 in the
Provincial Legislative List, it has no application to
legislation with respect to anything in entry No. 31
(A.I R.1942 F. C. 17). Intoxicating liquors and
narcotic drugs are not ordinarily regarded as the-
legitimate subject matter of trade or comrmerce and
are not usually dealt with as ordinary comwodities
or articles of merchandise (21 Pat. 178=A, I. R.
1942 Pat. 351).

No subject of His Majesty domiciled in India.
shall on grounds only of religion, place of birth,
descent, colour or any of them be (i) ineligible for
office under the Crawn in India, (ii) be prohibited
from acquiring, bolding or disporsing of property,
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(iii) carrying on any occupation, business or profes-
sion in India, (iv) but nothing as aforesaid shall
affect the operation of any law which :—

(a) prohibits absolutely or subject to exceptions
dispositions of agricu!tural land situate in
any particular area and owned by a per-
son belonging to some class recognized by
the law as being a class of persons engag-
ed in or connected with agriculture in
that area or as being an aboriginal tribe,
in favour or for the benefit of any person
not belonging to that class,

(b) recognises the cxistence of some right,
privilege or disability attaching to mem-
bers of a community by virtue of some
personal law or custom having the force
of law ; and

(c) provides special responsibility of the Gover-
nor-General or of a :Governor for the
safe-guarding of the legitimate interests
of minorities,

 Agricultural land”, as aforesaid, includes all
such property and rights in or over property as are
included in the expressed * land " as defincd for
the purposes of the law the operation of which is
to any extent saved by the provisions of clause (a)
above. (S, 298).
Law as stood

Previously only sales and mortgages of agricul- A
tural land were excepted under %:lauac (a) abave. ,‘,’:Z,‘,‘,’,‘;’;,,‘,?,
Other forms of alienation such as leaves, exchange, of 1942,
gift or will were not protected. But now by virtue
of an amendment made in the Act in 1942 all dis-
positions of property are protected under clause (a)
above and the rulings reported as A. 1. R. 1942 F,

C. 38 and A. 1. R. 1941 Lah. 182 (F.B.) areno
longer good law. The term * agricultural land *
has also been nearly defined. Previously the said
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term was not defined and hence was interpreted in
the ordinary dictionary & nse. But now its scope is
widened as stated above, Thus now in the Punjab
the said term has the same meaning as the word
‘ land *’ defined in the Punjab Alienation of Land
Act, 1900.

S, 298 prohibits only certain transactions to take
place subsequent to the passing of the Act. The
word prohibit in the said section cannot include an
attempt to re-open or setaside transactions already
completed or to vacate titlts already acquired (A. I.
R. 1942 F. C. 38=1. L. R. 1942 Lah. 643).

S. 298 of the Act does not operate to render
invalid a right of preemption based upon relation-
ship with the vendor. (A I.R. 1945 F. C, 8).
Punjab Pre-emption Act is a substantive law for the
Punjab and cannot be said to be merely a recogni-
tion of existence of right of pre-emption according
to the customary law of the Province so as’ to come
within jthe safeguards provided by S. 298 of the
Constitution Act. (1. L. R. 1943 Lah. 461=A.LR,
1943 Lah. 233).

Punjab Restitution of Mortgaged Lands Act,
1938 too cannot be impeached as contravening
S. 298 of this Act, (a.I.R.1942 F. C. 27=LLR.
1¢42 Lah. 623).

No person shall be deprived of his property in
British India save by authority of law. (S. 299).

The Federal or a Provincial Legislature shall not
make any law authorising the compulsory acquisi-
tion for public purpases of any immovable proyerty
or any commercial or industrial undertaking, unl.cu
the law provides for the payment of compensation

for the property acquired and either fixes the

amount of compensation or specifies the principle on
which, and the manner in which, it is t) be deter-
wmined. (Ibid).
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Bills providing for the acquisition of land shall
not be introduced in cither chamber of a Legislature
without the previous sanction of the Governor-
General or the Governor, as the case may be. (lbid),

The mere increase of revenue does not mean
acquisition of land or any right in or over immova-
ble propertv. Acquisition is an actual transference
of the land or rights. When the land revenue is
increased thers is no trausference to the Provincial
Government or any other person of any land or
right therein. In such a case possession and owner-
ship remain with the persons as before. Such a
case cannot, therefore; corne within the scope of S.
299 above. (A.I.R. 1944 F, C, 62),

The exscutive authority of the Federation or
of a Province shall not be exercised, save on an
order of the Governor-General or Governor, as the
case mav be, in the exercise of his individual judg-
ment, so as to derogate from any grant or confirma-
tion of title to land or of any right or privilege in
respect of land or land revenue if the said grant or
confirmation was made before the lst January, 1870
or after that date for services rendered.

Similarly no pension granted or customarily pay-
able before the commencement of provisions rela-
ting to Goverpors’ Provitces, by tbc Governor-
General in Council or any Local Government on
political considerations or compassionate grounds
shall be discontinued or reduced otherwise than in
accordance with any grant or order regulating the
payment thereof, save on an order of the Governor-
General or the Governor as the ease may be, in the
exercise of his individual judgment. (S. 300).

This Act shall repeal S. 18 of the East India
Company Act, 1780 and S. 12 of the East India
Act, 1797, being obsolete enactments containing
savings for native law and custom (8. 301).

152

Mere in-
crease of
revenae not
acquisition
of land.

Protection
for certain
rights,
privileges
and pensions

Repeal of
Section 18
of 21 Geo.
3.¢ 70 and’
Section 12
of 37 Geo.
3. 0. 142,



158

High Com-
‘missioner for
India.

Creation of
Dew provic-
ces and
alteration of
boundaries.

Powers of
His Majesty
to make
provision
with respect
o franchise 4
;ud election

GOVERNMENT OF INDIA ACT, 1935

B.—High Commissioner

The Governor-General shall, exercising his indi-
vidual judgment, appoint a High Gommissioner for
India and prescribe his salary and conditions of
service. The High Commissioner shall perform on
behalf of the Federation sueh functions in connection
with the business of the Federation and, in particular
in refntion to the making contracts as the Governor-
General may froin time to time direct.

The High Commissioner may also, with the
approval of the Governor-(General, perform similar
functions on behalf of a Province or a Federated

State (S. 302).

C. New Provinces and altarations of bonndaries of
Provinces

Two new Provinces of Sindh and Orissa have
been created under the Act by Order in Gouncil.

The Act further empowers His Majesty in Council
to :—
(a) create a new Province ;
(b) increase the area of any Province ;

(c) diminish the area of any Province ;
(d) alter the boundaries of any Province.
Provided that before the draft of any such order

is laid before the Parliament, the Secretary of State
shall ascertain the views of the Federal Governmeat
and the Federal Legislature and the views of the
Provincial Government and the Provincial Legisla-
ture affected thereby. (S. 290).

D.—Franohise

His Majesty in Gouncil may from time to time
make provisions with respect to the following mat-
ters ;- =
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(a) delimitation of territorial constituencies for
the purposes of elections ;

(b) the qualifications entitling persons to vote
in territorial or other constituencies at
such elections and the preparation of
electoral rol's ;

(c) the qualifications for being elected at such
clections as a member of legislative body

(d) the filling of casual vacancies in any such
body ;

(e) the conduct of elections and the method of
voting threat ;

(f) the expenses of candidates at such elections;

(g) corrupt practices and other offences in
connection with the elections ;

(b) the decision of disputes in connection with
the elections :

(i) matters aucillary to any of the aforesaid
matters. (S. 291).

For rules made under this ssction see Schedules
1st, 5th and 6th of the Act reproduced in the end of
this book.

E.— General Provisions

The Governor-General and every Governor shall
have his own secretarial staff to be appointed by
him in his discretion. The salaries and allowances
of persons so appointed shall be such as the Governor
General or the Governor, as the case may be, may
determine. (S. 305).

No proceedings whatsoever shall lie in, and no
process whatscever shall issue from, any Court in
India against the Governor-General or a Governor
or the Sccretary of State or His Majesty’s Repre-
sentative (for the exercise of the functions of the
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Crown in relations with Indian States), whether in
personal capacity or otherwise ; and except with the
sanction of His Majesty in Council, no procecdings
whatsoever shall lie in any Court in India against
any person who has been the Governor-General, a
Governor or the Secretary of State or His Majestys®
Representative in respect of anything done or omit-
ted to be done by any of them during his term of
office in performance or purported performance of
the duties thereof. (S. 306).

But, as provided in S. 176 of the Act, the
Federation or a Provincial Government may be
sued in the name of the Federation or the Province
as the casz may be, in relation to its affairs (lbid).
Similarly, as provided by S 180 of the Act, the
Secretary of State may be sued in respect of breach
of any contract mwade on behalf of His Majesty
solely in connection with the exercise of the func-
tions of the Crown in relation with Indian States.
(1bid).

The exemption given by S. 306 of this Act to
the Governor-GGeneral, Governor and the Secretary
of State is much more comprehensive than the
probation formerly afforded by S. 110 of the pre-
vious Act It, however, no longer extends to the
Executive Councillors and ministers.

In a suit against the Provincial Government the
Court can grant injunction against the Provincial
Government and this section i. e., 306 is no bar to
the same. (A.I. L. R. 1943 Lah, 617=A. I.R.
1943 Lah, 41 F. B.).

Though thh Governor-General, the Governor
and the Secretary of State are immune from the
Jurisdiction of the Court, whether in their personal
or official capacity, no protection is any longer
given to acts done by servants of the Crown under
their orders. The common law principle that the
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king is not amenable to the jurisdiction of the Court
but his officers are, is now well established in India,
taking the Governor-General and the Governor to
be to the position of the king. The fact that no
proceedings can be taken against the Governor and
others for setting aside any illogal order passed by
them is no longer any ground for refusing relief to
the subject against execution of such orders by
servants of the Crown. (438 C. W. N. 766).

[

CHAPTER XXII
Transitional Provisions

Till the formation of Federation the nowers
conferred on the Governor-General and the Federal
Government under this Act shall be exercisable by
the Governor-General in Council, except as regards
matters with respect to which the Governor-Gene-
ral is required to a~t in his diseretion. (Vide S. 313)
Any requiremcnt in this Act that the Governor-
General shall exercise his individual judgment with
respect to any matter shall not come into force with
the establishment of the Federation. (/bid).

Till the establishment uf Federation the powers
conferred on the Federal Legislature by this Aet
shall be exercisable bv the Indian Legislature. (Vide
S. 316). But the Indian "Legislature shall have no
power to impose limits on the power of the Gover-
nor-General in Council to borrow money, (/bid).

Certain provisions of the ola Government of
India Act (relating to the Governor-General
Commander-in-Chief, the Governor-Generals’ Exe-
eut!lve Council and the Indian Legislature and pro-
visions supplemented to those provisions) shall, sub-
ject to such amendments as set out in the ninth
Schedule of the Act, continue to have effect till the
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establishment of the Federation. (Vide S. 317).

But even though the Federation has not yet been
established, the Federal Court, the Federa! Public
Service Commission and the Federal Railway
Authority shall come into existence and known by
those names and perform in relation to British
India all the functions required to be exercised
under this Act from such date as His Majesty in
Council may fix. (Vide S. 31)

All rights acquired and liabilities incurred by
or on behalf of the Governor-General in Counadil or
the Govorner-General before the establishment of
Federation shall, after the establishment thereof, be
rights and liabilities of the Federation, Similarly
any legal proceedings pending by or acainst the
Governor-General in Council or the Governor-
General shall, after the establishment of the Fede-
ration, be continued by or against the Federation.
(vide S. 319). '

Though the Government of India Act, 1919, is
repealed by the present Act, 1935, all appointments
made under the old Act shail bave effect as if made
under this Act  (Vide S. 321). Thus appointment
to Indian Givil Service made under the Act of 1919
would be deemed to have been made under this
Act. (I. L. R, 1944 Lah. 325=A.1. R, 1944 Lah.
246). Similary a Governor appointed under the
the old Act can continue to function though not
duly appointed under the new Act. (A. L. R. 193¢
Cal. 1' 3=1. L. R. 1937 Cal. 509).
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