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BOOK 1II.

OF THE ENGLISH GOVERNMENT FROM THE REIGN
\ d

OF WILLIAM THE CONQUEROR, TO THE ACCES~
SJON OF THE HOUSE OF STEWART.

HE political hiftory of this extenfive
T period may be fubdivided into three
parts ; the firft extending from the Norman
conqueft to the end of the reign of Henry
the third ; the fecond, from the beginning of
the reign of Edward the firft, to the acceffion
of Henry the feventh; and the third, compre-
hending the reigns of the Tudor family. In
cach of thefe parts we fhall meet with [ ro-
greflive changes in the Englifh conftitut.on,
which appear to demand a feparate rxamina-

YOL. 11. B tion}



g  VIEW OF THE ENGLISH GOVERNMENT.

tion, and which, being analogous to fuch as
were introduced, about the fame time, in
the other European governments, may be re-
garded as the natural growth and devclope-
ment of the original fyftem, produced by the
pc;:uliar circumftances of modern Europe.

CHAP.
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CHAP. I

The Norman Conguefl.—Progrefs of the feudal
Syflem.—View of the jeveral Reigns before
that of Edward 1.—The great Charter, and
Chaiter of the Foreft.

ILLIAM the conqueror afcended the
throne of England, partly by force of

arms, and partly by the voluntary fubmiffion
of the people. The great landed eftates, ac-
quired by a few individuals, towards the end of
the Saxon government, had exalted particular
nobles to fuch power and {plendor, as ren-
dered them, in fome dcgree, rivals to the
fovereign, and even encouraged tnem, upon
any favourable cmergency, to afpire to the
crown. Among thefe, under the fecble reign
of Edward the confeflor, we may diftinguith
Godwin carl of Weflex, who had become fir-
midablc to the monarch ; and, after the death
of that earl, his fon Harold, who, at the famc
B 2 time
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time that his pofleffions were not lefs exten-
five than thofe of his father, being endowed
with fuperior abilities, and much more amiable
difpofitions, appears to have attained a degree
of influence and authority which no Englifh
fubje¢t had ever enjoyed. Hc became, of
courfe, an object of jecaloufy to Edward; who,
in the decline of life, and ha:ingno children,
was anxious to exclude this nobleman from the
throne, by {fecuring the fucceflion to one of
#his own kindred. Edward himfelf was pro-
perly an ufurper, having feized the crown to
the prejudice of his elder brother’s fon, the
undoubted lineal heir.  This prince being now
dead, the nght of inheritance devolved upon
his fon, Edgar Atheling, whofe tender age,
and {lender abilitics, appeared to difqualify
him, 1n {ucha critical conjunéture, for wield-
ing the {ceptre over a ficrce and turbulent
people.  In thofe diforderly times, the line of
hereditary fucceffion, though not intirely dif-
regarded, was frcquently broken from parti-
cular accidents : perfons incapable of defending
th. fovereignty, were commonly deemed un-
worthy to obtain it ; and the recommendation,
or wil/, of the reigning prince was always

held
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held to be a ftrong circumftance in favour of

any future competitor for the fucceffion.
Edward the confeflor had refided four and
twenty years in the court of Richard the fe-
cond, duke of Normandy, his maternal uncle ;
by whom, in the fhort reign of his brother
Edmund Ironfide, and during the ufurpation
of the Danifh monarchs, he was gencroufly
educated and proteéted. By remaining, for {o
long a period, in a forcign country, where he
was carefled, and treated with every mark of
diftinétion, the Enghth prince was led to form
an attachment to the people, whofe progrefs
in arts, government, and manners, furpafled
that of his own countrymen; and he cver
retained a gratcful remembrance of the hofpi-
tality and kindnefs which he had experienced
in the family of his kinfman. When he
mounted the throne of England, a communi-
cation was opened between the two countrics ;
and an intimate connexion fubfifted between
the refpedlive fovereigns. Multitudes of Nor-
mans reforted to the Englith court, in expec-
tation of pretcrment; many individuals of tHat
country obtained landed poflefiions in Erg-
land; and many were promoted to offices of
B3 great
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great dignity, both in church and flate. Thefe
foreigners, who ftood fo high in the favour of
the fovereign, were imitated by the Englith
n their drefs, their amufements, their man-
ners, and cuftoms. They imported alfo the
French language; which had for fome time
been adopted by the Normans; and which,
being regarded as a more improved and elegant
diale& than the Saxon, became fathionable in
England, and was cven employed, it is faid,
in the writings and pleadings of lawyers.

The dutchy of Normandy having defcended
to William, the natural fon of Robert, and
nephew of Richard II. the affe&ions, as well
as the policy of Edward, made him caft his
eycs upon that prince, his neareft relation by
thc mother, and the moft able and accom-
phithed warrior of his time, as the moft proper
perfon to fucceed him in the throne. His
llegitimate birth, was, in that age, an objec-
tion of little moment ; fince it had not pre-
vented him from inheriting the dukedom of
Normandy ; and fince a fimilar ftain is obferv-
abl: in the line of our Saxon kings. Some
hi{.orians have afferted, that the Englith mo-

narch aGually made a will, by which he be-
queathed
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queathed his crown to the duke of Normandyj
and that this deed was even ratified by the
ftates of the kingdom. But whéther fuch a
tranfaltion was really executed, appears ex-
trecmely doubtful. It is certain, however, that
Edward had publickly declared his intentions
to this purpofe ; that William, in confequence
of fuch declaration, had openly avowed his
pretenfions to the crown of England; and that
Harold himfelf, being upon a vifit to the Nor-
man court, and having received a promifc of
the duke’s daughter in marriage, had taken a
folemn oath to fupport his title. An artifice
which was put in practice, with relation to that
oath, in a contract betwcen two of the moft
confpicuous perfonages of the age, 1s worthy of
attention, as it exhibits a ludicrous picture of
the fuperftition to which the minds of men
were then univerfally fubjeted.  William fe-
cretly convéyed under the altar upon which
Harold was to f{wear, the bones of fome of
the moft revered martyrs; and after the oath
was taken, fhewced the relics to the affrighted
nobleman; who difcovered, with equal ¢on-
cern and indignation, that hc was enfnared
into a much ftronger obligation thar he had

B4 intended
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intended; and that his future breach of pro=
mife would be produétive of more fatal confe-
quences than he had been aware of.

By what fpecies of cafuiftry Harold after-
wards endeavoured to fatisfy his confcience
with refpet to the violation of this oath,
which had, indeed, been in fome degree ex-
torted from him, we have no information ;
but, in fa&, he negle@ed no opportunity of
increafing his popularity, and of ftrengthening
his connexions among the nobility; fo that,
upon the death of Edward, he found himfelf,
-before his rival could take any mcafures for
preventing him, in a condition to obtain pof-
feffion of the throne, and to bear down every
appcarance of oppofition. The duke of Nor-
mandy was not of a temper to brook this dif-
appomntment, and tamely to rclinquith his
pretenfions. He colleted a great army, com-
pofed not only of fuch forces as could be levied
in his own dominions, but of all thofc defpe-
rate adventurers whom the profpe of plunder,
and of military reputation, allured to the ftand-
ard of fo cclebrated a leader. The battle of
Ha.tings, in which Harold and his principal
adherents were flain, put an end to the ftrug-

gle,
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gle, and left the vi®orious general without &
competitor. This decifive action was followed
by a fpeedy fubmiffion to his authority; and
the chief of the nobility and clergy, together
with Edgar Athcling himfelf, having made an
offer of the vacant throne, he was crowned at
Weftminfter Abbey, with the ufual folemni-
ties. It is worthy of notice, that, on this oc-
cafion, he took the fame oath which had for~
merly been admimfter:d to the Saxon kings,
¢ that he would maintain the ancient funda-
“ mental laws of the kingdom;” to which
there was added a particalar claufe, fuggefted
by the peculianity of the prefent circumitances,
“ that he would diftribute juftice impartially
¢ between his Englifh and his Norman fub-
“ je&s.”

The crown of England having thus becn
tranfmitted to a foreign family, William, ac-
cording to the barbarous Latin of thofe times,
received the title of conquafior; which has,
without much propricty, been tranflated the
congqueror. It imported merely an acguirer, n
contradiftinction to a perfon who inhcrits by
lineal defcent, correfponding to the fenfe 1n

which
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which, by the prefent law language of Scot-
’l"and; congueft is oppofed to heritage™.

© Whether the acceffion of this monarch is to
be confidered in the light of a real conqueft
by force of arms, unfupported by any other
circumftance, "'would be z frivolous queftion,
were it not for the ferious and important con-
fequences which have, by fome authors, been
conne&ed with that fuppofition. It is main-
tained, that if William intirely conquered the
kingdom, he eould be under no reftraint in
modelling the government; that he, accord-
ingly, overturned altogether the ancient con-
ftitution ; and in place of that moderate fyftem
which had grown up under the Saxon princes,
introduced an abfoiute monarchy. The fup-
pofition itfelf is no lefs remotc from truth, than
the conclufion drawn from it is erroneous.
It was the party of Harold only that was van-
quithed by the arms of the Normans ; and had

* ¢ Congueflus 10 quod 3 parentibus non acceptum, fed
& labore pretio vel parfimonid comparatum poflidemus—
« Hinc Guliel I. conguefor dicitur que Angliam conquifi-
“ 3 t, i. e. acquifivit, rURCHASED; non quod fubegit.”
Speim. Glofiar. v. Conqucftus. Sce alfo Skene, de verbor.
fign.

1t
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it not been for the ufurpation of that noble-
man, William would probably have met with
no oppofition to his claim. After the defeat
of Harold, there was, befide the duke of Nor-
mandy, no other candidate able to hold the reins
of government. Even fuppofing Williamtohave
completely conquered the whole of the Englifh,
his conqueft, furcly, was not extended over
thofe Norman barons, the aflociates and com-
panions of his enterprize, to whom he was
chiefly indebted for his fuccefs. When thofe
powerful chieftains obtained pofleffions, in
England, proportioned to their feveral merits,
and became grandees of the kingdom, it is not
likely that they would willingly relinquifh the
independence which they had enjoyed in their
own country, or that they would rcgard the
affiftance they had given to their duke, in
raifing him to be a great king, asa good reafon
for enflaving them*,

* The dutchy of Normandy was at that period governed
hke moft of the other feudal countrics of Europe ; and the
duke, at the same time that he was a feudatory of the
king of France, enjoyeda very moderate authority « ver

his Norman vaflals. In particular, he could ncither make
laws,
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- But, however this be, nothing is more clear
in point of fa&, than that William was far
from withing to hold himfelf up to the people
of England in the light of a conqueror. Like
every wife prince, who has employed irregular
and violent meafures for obtaining the fove-
reignty, he endeavoured as much as poffible to
cover every appearance of ufurpation ; and was
willing to exercife his power in the manner
moft likely to fecure the continuance of it.
He was active in reftraining his Norman fol-
lowers from committing depredations on the
Englifth, and in preventing difputes between
the individuals of thofe different nations.
The partifans of Harold, who had diftinguifhed

Iaws, nor impose taxes, without the consent of the barons,
or principal land-holders of the dutchy. This appears
from the Latin customs of Normandy, printed at the end
of the old French edition of the Couffumier de Normandy;
in the preface to which it is faid; “ Quoniam leges et in<
¢ stituta que Normanorum principes, non sine magna
¢ provisionis industria prlatorum, comitum, et baronum,
¥ nec non et ceterorum virorum prudentum consilio, et
¢ assensu, ad salutem humani feederis statuerunt.” [Tyr~
rels Bibliotheca Politica, dial. 10. Also many instances of
Norman great councils, collected by Brady.]

them-
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themfelves by fupporting his caufe in the field,
were, doubtlefs, deprived of their pofleffions ;
but the rcft of the Englifh, who fubmitted to
the authority of the monarch, were treated with
marks of his favour and cpnfidence. Many
of thofe who bad been in arms againft him,
were overlooked or forgiven; and the people
in general received affurances of his prote&ion.
London, and the other citics of the kingdom,
were confirmed 1n their immunities and pri-
vileges. Even Edgar Atheling him{llf, the
lineal heir of the crown, was permitted to live
in fafety, and to retain the eftatc and honours
which had formerly been conferred upon him.
Juftice was every where adminiftered, not only
with great impartiality, but by tempering cle-
mency with feverity ; and, the public tran-
quillity being thus, in a fhort time, perfectly
reftored, the government under the new fove-
reign proceeded, without interruption, in its
former channel.*

* Several historians, who write near that period, considcr
‘William’s advancement to the English thronc as the effeét
of a formal eletion.  William of Peictou, this king’s chup-
lain, gives the following account of it: < Dic ordina iont
¢ decreto locutus ad Anglos concedenti scrmone Eboract

¢ Archiepiscopus, sapiens, bonus, cloquens, an consentirent
¢ cunt
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-, But though the conftitution was far from
being converted into an abfolute monarchy,
by virtue of an immediate conquett, a confider-
able change was, about this time, introduced,
both 1n the ftate of landed property, and in the
authority of the fovereign. For this change,
the country, during the latter part of the
Anglo-Saxon government, had been gradually
ripened and prepared. When by the frequent
converfion of allodial into feudal eftates, the
fmall proprictors of land were at length reduced

¢ eumn sibi dominum coronari inquifivit; protestati sunt
¢¢ hilarum consensum universt minime hesitantes, ac si
 ccelitus unit mente dat, uniique voce, Anglorum, quam
¢ facillime Normanni consonuerunt sermocinato apud eos,
¢ ac sententiam przcunctatorium Constantini Presule, sic,
¢ electum consecravit Archiepiscopus,” &c.

Odericus Vitalis, who lived in the reign of William Ru.
fus, speaks of the same event as follows: ¢ Dum Aldredus
¢ Preesul alloquerctur Anglos, et Godofredus Constanti-
“ niensis Normannos, an concederent Gulielmum regnare
¢ super se, et universi consensum hilarem protestarentur
“ unf voce non unius lingux locutione.”

Gul. Gemeticensis, in his history of the dukes of Nor-
mandy, agrees with the two authors above quoted, ¢ Ab
““ orrnibus,” says he, *tum Normannorum, quam An-
« glorum roceribus rex esz electus,” &e,  Tyrrel’s Biblio-
theca Polit. dial. 10.

>

into
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into the condition of military fervants, thofe
great lords, who remained at the head of ex-
tenfive diftnicts, were brought into a more
dircét oppofition and rivalthip to one another,
Their cftates, by gradual enlargement, were
become contiguous; and thofe intermediate
pofleflors, whom they had formerly been em-
ployed m fubduing, were now diftributed upon
cither fide, and rcady to affift their refpec~
tive fupcriors in their mutual depredations.’
Thofc hereditary fiefs, which had been fcatter-
ed over a multitude of individuals, were now
concentered in a few great leaders ; who felt a
ftronger incitcment to the exercifle of recipro-
cal hoftilitics, as well as the capacity of profc-
cuting them with greater vigour and perfeve-
rance, according as their power, together with
their pride and their ambition, had been aug-
mented. The public magiftratc was often
unwilling to interfere in reconciling their dif-
ferences, and was even pleafed to {ee their force
wafted and broken by their mutual ravages.
The greater nobles were thus permitted to in-
jure and opprefs one another at their own dif-
cretion ; and, being expofed to fuch difficulties
and diftrefles as had formerly been fuftained by

the
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the. proprietors of fmall eftates, were obliged
to extricate themfelves by fimilar expedients.
They erideavoured to provide againft the dan-
gers which threatened them, trom the inva-
fion of fome of their neighbours, by forming an
alliance with others; or, if this refource had
proved ineffectual, by courting the favour and
foliciting the protection of the king. Nothing
Tefs than the power of the crown was capable,
in many cafes, of delivering them from their
embarraflment ; and, in order to procure that
relief which their fituation rcquired, 1t was
neccflary that they thould promife, upon their
part, a return of good offices. If they were
anxious to enjoy that fecurity which he beftow-
cd upon his 1immediate rctainers, they could
not decently withhold from him the fame
homage and fealty, or rcfufe to perform the
fame fcrvices. They found, in a word, that
it was expedient for them to refign their allo-
dial property, and to hold their cftates by a
feudal tenure as vaffals of the crown.

The political theatre, at that time, exhibited
a f-equent repetition of the fame parts by dif-
ferent a&ors! ‘ Thofe opulent individuals, who

had forrerly been in a condition to opprefs
their
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their neighbours, and force them into a ftate
of dependence upon the fovereign, were, by a
different combination of rival powers, or by an
alteration of circumftances, rendered, on other
occafions, incapable of maintaining their own
independence ; and being, in their turn, in-
duced to fupplicate the interpofition of the
crown in their favour, were obliged to purchafe
it by the fame terms of fubmiffion. As thefe
refignations of land werce 1a the higheft degree
advantageous to the fovereign, we can have no
doubt that the influcnce of the court would be
uniformly exerted, and that every poflible ar-
tifice would be employed, in promoting them.
The great nobles were thus rendered fubordi-
nate to the crown in the fame manner as the
inferior free people had become fubordimate to
the nobility ; the whole kingdom was united
in one extenfive barony, of which the king be-
came the fuperior, and in fome meafure the
ultimate proprictor ; and the feudal fyftem, as
it 1s called, of which the foundations had been
laid feveral centuries before, was at length c¢n-
tircly completed.

From the ftate of England, avout the ac-
ceffion of the Norman race of kings, a change

VOL. 11, C of
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of this nature was likely to have happened ;
though it was, undoubtedly, promoted and ac-
celerated by the peculiar circumftances of
William the conqueror.  From the great abi-
lities of that prince, as well as from the manner
in which he afcended the throne, he became
poflefled of uncommon perfonal influence ;
and, by his uniting the dutchy of Normandy
to the crown of England, the royal demefnes,
and the public revenue, were greatly extended.
But above all, the numerous forfeitures, incur=
red by the partifans of Harold, and by fuch as
were incited to alts of rebellion, during the
courfc of William’s reign, enabled the fove-
reign to acquirc a prodigious landed territory
in England; part of which he retained in the
pofleflion of the crown ; and the reft he be-
ftowed upon his favourites, under condition of
their performing the feudal fervices.

It muit not be overlooked, that this feudal
policy was cxtended to the greater ccclefiaftical
benefices, as well as to the cftates of the laity.
The bifhops and abbots became immediate
vaflals of the crown; and, though not bound
to the king for perfonal fervice in war, were

obligea to fupply him with a number of mili-
tary
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tary tenants proportioned to the extent of their
pofleflions.  Notwithftanding the great influ-
ence of the clergy, fupported by the Roman
pontiff, who ftrongly remonftrated againft this
innovation, yet, as ecclefiaftical benefices were
enjoyed only for life, thofe churchmen who ex-
pected preferment from the crown were, with-
out much difiiculty, prevailed upon to accept
of a benefice, under fuch general conditions as
now began to be unpoted upon all the great
propricetors of land.

The change which was thus effcéted in the
ftate of the great nobles, was far from being
peculiar to England. It was extended, ncarly
about the fame time, over all the lingdoms in
the weftern part of Europe; and in moft of
them, was the refult of no conquctt, or violent
effort of the fovercign, but appears to have pro-
ceeded from the natural couric of the feudal
governments. '

In France the great barons apprar to have
become the immediate vafdz!s of the crown,
in the time of Hugh Capet ; whoft reign began
about eighty years before the INorman con-
queft; and who obtained the regal dignity,
without any appearance of diforder or violence,

c2 b
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.hy,t}ie free ele@ion of the national aflembly.
Tﬁ‘cfcudal inftitutions having been completed
in that kingdom, of which Normandy con-
ftituted one of the principal baronics; it is
likely that William, when he came into Eng-
land with a train of Norman vaflals, found it
the more eafy to eftablith that fyftem, be-
caufe his followers had already been acquainted
with it in their own country.

In the German cmpire many powerful
barons became vaffals of the emperor, as carly
as the reign of Otho the Great ; who had like-
wife been advanced to the fovereignty, not by
force of arms, but by the voice of the diet.
From particular caufes, however, the fcudal
fubordination of the nobility was not rendered
fo univerfal in Germany as in other European
countrics.*

By

* Concerning the time when the feudal system was in-
troduced into England, authors of great note have enter-
tained very different opinions.  Lord Coke, the judges of
Ireland who gave their decision upon the case of defective
titles, Mr. Selden, the author of the Mirroir des Fustices,
and many others, suppose that it was established under the
Anglo-Saxon government.  Lord Ilale, Mr. Somner,
Camden, Dugdale, Matthew Paris, Bracton, maintain that

it
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By this alteration in the ftate of landed pro-
perty, the power of the crown was undoubtedly
increafed ; but it was not increafed in fo great

. a proportion

it was unknown before the Norman conquest.—Sir Henry
Spelman, in his Gloffary, seems to hold this last opinion ;
but in his posthumous treatisc he explains his meaning to
be, only that ficfs did not become Aereditary, so as to yield
feudal incidents, before the reign of William the conqueror.
The opinion which T have delivered above seems to account
for these opposite conjectures. It scems impossible to deny
that there were fiefs among the Anglo-Saxons : on the other
hand, it appears cqually clear that there were many allodial
estates principally in the hands of the great nobility. No-
thing therefore remained for William, towards completing
the feudal system, but the reduction of these last into a
state of vassalage.

We find accordingly, that, in the twentieth year of his
reign, this monarch, having finished a survey of all the
lands in the kingdom (exeept those of Northumberland,
Cumberland, and Westmoreland) summoned all the great
men and land holders, to do homage and swear fealty to
him. 'The expression used in the Saxon Chronicle, in
mentioning this fact, 18, Procercsy of onines pradia tenentes, se
ili subdedese, ciusque fucti sunt wvassalli. Having become
vassals of the crown, at that time, it may be inferred they
were not in that condition formerly. It is further probable,
that the twenty years which had elapsed, since the accession
of William, were occupied in bringing about this sreat re-
volution; for if the great men had been crown vassals

c3 during
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- a pt&portian as at the firft view may perhaps
beimagined. When the allodial eftates of the
great lords were converted into ficfs, they were
invariably fecured to the vaflal and his heirs.
The power and influence of thofe opulent pro-
prietors were therefore but little impaired by
this change of their circumftances. By their
tenures they were fubje@ to the jurifdiction of
the king’s courts, as well as bound to ferve him
in war ; and they were liable for various uci-
dents, by which his revenue was confiderably
augmented ; but they were not in other re-
{pe@s dependent upon his will; and, while
they fulfilled the duties which their condition
required, they could not, with any colour of
Jjuftice, be deprived of their poffeffions. Nei-
ther was the fovereign capable, at all times, of
enforcing the performance of the feudal obli-

during the Saxon government, it was the interest of this
prince not to delay their renewal of the feudal engagement
by their swearing fealty to him as soon as he came to the
throne.

From Doomsdry-book, which is now happily laid open
to the inspection of all the world, this fact is made still
more certain, as innumerable instances occur of lande
holders, who are said to have held thcir lands allodially, in
the reign of Edward, the preceding king.

gations;
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gations ; but from the power of his great vafs
fals, or the exigence of his own fituation, he
found it neceflary, in many cafes, to connive
at their omiflions, and even to overlook their
offences.

The reign of William the Firft was filled
with difquictude and uneafinefs, both to the
monarch, and to the nation. About fix
months after the battle of Haftings, he found
the kingdom in fuch a ftatc of apparent tran-
quillity, that he ventured to make a vifit to
Normandy; in order, as it thould feem, to re-
ceive the congratulations of his ancient {ubjects.
He probably intended to furvey his late cleva-
tion from the moft interefting point of view,
by placing himfelf in the fituation in which he
had planned his undertaking, and by thence
comparing his former anxious anticipations
with his prefent agreeable refle¢tions. William
is, on this occafion, accufed by fome authors
of having formed a refolution to feize the pro-
perty of all his Englith fubjeéts, and to reduce
them into the moft abje flavery.  He is even
fuppofed to have gone fo foon into Normandy,
for the purpofe of giving them an opportunity
to commit alls of rebellion, by which a pre-

c 4 tence
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tence might be afforded for the feverities which
he had purpofed to execute.¥ But, as this
has been advanced without any proof, fo it ap-
pears in itfelf highly improbable. It is alto~
gether inconfiftent with the prudence and
found policy afcribed to this monarch, not to
mention the feelings of generofity or juftice, of
which he does not feem to have been wholly
deftitute, that he fhould, in the beginning of
his reign, have determined to cruth and deftroy
the Englith nobility, merely for the fake of
gratifying his Norman barons; fince, by doing
fo, he muft have expected to draw upon him-
{elf the hatred and refentment of the whole
kingdom, and to incur the cvident hazard of
lofing that crown which hc had been at fo
much trouble and expenfc m acquinng. Al-
though William was, doubtlefs, under the ne-
ceffity of beftowing ample rewards upon many
of his countrymen, it was not his intereft that
they fhould be enriched, or cxalted beyond
meafure. Neither was he of a charadter to be
guided by favourites, or to facrifice his authority
to the weaknefs of private affcétion. When
he found himfelt fcated upon the Englifh

* Hume’s Hist. of England.
throne,
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throne, it 1s natural to fuppofe that he would
look upon the dutchy of Normandy as a diftant
province, or as a merc dependency of the
crown of England; and that he would be
more intereited in the profperity of the latter
country than of the former, as being more im-
mediately connected with his own dignity and
reputation.  Upon his return {from Normandy,
William, accordingly, exerted himfelf in put-
ting a ftop to thofc quarrels which, in his ab-
fence, had broke out between his Englith and
his Normun tubjects, and in giving redrefs to
the former, for thofe injurics which they had
fuftained from the latter.  In particular, he en-
deavoured, every where, to reftore the Englith
to thofc pofleflions from which they had been
expelled, through the partiality, or want of
authority in thofe perfons with whom he had
left the adminiftration of government.

Several circumitances contributed to render
this monarch unpopular, and have fubjeéted
his conduét to greater clamour and cenfure
than 1t appcars to have merited.

1. The jealoufy with which the Englifh
beheld the Normans, whom they looked upon

as intruders, and who beccame the ruling party,

gave!



E . ~ THE NORMAN CONQUEST ;

gave rife to numberlefs difputes, and produced
arooted animofity between them. The parti-
ality which, in fuch cafes, might frequently be
difcovered, and perhaps was oftener fufpected,
m the fovercign, or in thofe to whom he
committed the inferior branches of executive
power, inflamed the paffions of men who con-
ceived themf{elves loaded with injurics, and ex-
cited them to frequent infurre@tions. By the
punithment, which fell unavoidably upon the
delinquents, and which could not fail to be
regarded by their countrymen as rigorous, new
difcontents were occafioned, and frefh commo-
‘tions were produced.

To the averfion which the Englith conceived
againft Willlam, as a Norman, and as the
friend and protetor of Normans, they joined
a ftrong prejudice againt thofe foreign cuftoms
which he and his followers had imported.
Devoted, like every rude nation, to their an-
cient ufages, they were difgufted with thofe
innovations which they could not prevent;
and felt the utmoft rcluctance to adopt the
peculiar manners and policy of a people by
whom they were opprefled. The clamours
propagated againft particular laws of William

the
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the conqueror, which were confidered as the
moft oppreflive, may ferve to demonftrate, that
his fubjects had more difpofition to complain
than therc was any reafon to juftify. It ap-
pears that the origin and nature of fome of
thefc laws have been grofsly mifunderftood and
mifreprefented.  The regulation, for inftance,
that lights fhould be extinguithed in ecvery
houfe by cight in the evening, for the execu-
tion of which, intimation was given to the
public by the ringing of a bell, thence known
by the name of the curfew, has becen regarded
as the moft violent cxertion of tyranny ; and
the moft incontcftable evidence, not only that
William was determined entirely to break and
fubdue the fpirit of the Englifh, but that he
was held in continual terror of their fecret
confpiracies. It 1s now generally underftood
and admitted, that this was a rule of police
eftablithed in the greater part of the feudal
nations ; as by the extreme fobriety which 1t
enforced, it was peculiarly adapted to the cir-
cumftances of a fimple people.  Another law,
the fource of much complaint, and deemed an
intolerable grievance, was, that when a Not-
man was robbed or flain, the hundred, within

whofc‘
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whofe territory the crime had been committed,
fhould be refponfible, and fubje toa pecuniary
punifhment. This regulation, which, in all
probability, had become neceflary, from the
multitude of Normans that were daily affaffi-
nated, was originally of Saxon inftitution, and
was only accommodated in this reign to the
exigence of the times.

2. The cxtenfion of the prerogative, by re-
ducing the allodial proprictors of land into a
ftate of vaflalage under the crown, was like-
wife, we may fuppofe, the ground of diffatis-
faGion and murmuring to thofe great barons,
who found themf{elves deprived of their ancient
mdependence, and were expofed to much vex-
ation from thofc various izcidents, the fruit of
the feudal tenures, that were now claimed by
the fovereign.  The diftontent arifing from
this caufe, and the defire of recovering that
condition which they had held under the
Anglo-Saxon princes, was not limited to the
Enghth nobility 5 but was readily communi-
cated to thofe Norman chicefs who had obtain-
cd cftates in England, and were naturally ani-
mated with the ambition of fupporting the
privileges of their own order m oppofition to

the
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the claims of the fovereign.  Onc of the moft
formidable infurreGions, during the reign of
William the Firft, appears to have been ex-
cited and conduéted by fome of the principal
Norman barons; and to have proceeded from
the impatience of thofe individuals under that
recent authority which the crown pretended
to exercife.

3. Another circumitance which contributed,
no lefs than cither of thofe which have been
mentioned, to render William unpopular, was
the refentment of the clergy, whom he greatly
offended by his exactions from them, and by
his oppofition to the progrefs of cccleliaftical
authonity. As the clergy poffefled great influ-
ence over the people, fo they were the only
hiftorians of thofe times; and in eftimating
the chara&er of any particular prince, they
feem to have had no other criterion but the
liberality and favour which he difplayed to the
church. According to lis difpofitions 1 this
refpe&, they appear to have cxtolled or depre-
ciated his virtues, to have ayvgravared orexte-
nuated his vices, and to have givena fnvourable
or malignant turn to the whole ot his bhu-
viour. From thefe mmpure fountaids the

frcany
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ftream of ancient hiftory contraéted a pollu-
tion, which has adhered to it even in the
courfe of later ages, and by which it is pre-
vented from refle®ing a true picture of the
paft occurrences.

After all, it cannot be controverted, that
this monarch was of a fevere and inflexible
temper; and that he punifthed with rigour
every attempt to fubvert or to difturb his
government. That he wasrapacious of money,
as the great inftrument for fupporting his au-
thority, muft likewifc be admitted. Among
other exactions, he revived a tax, no lefs
hateful than fingular, known to the Englifly
by the name of Dane-gelt, which had becn
abolithed by Edward the confeffor. It appears
to have arifen from an extraordinary contri-
bution, which the Anglo-Saxon kings were
under the neceflity of levying, to oppofe the
inroads of che Dancs, or to make a compofi-
tion with thofc invaders. According to the
maxims of prudence, common to the princes
of that age, William was not content with
providing a revenue fufficient to defray his
annual expence ; but accumulated a large trea-
fure fr the fupply of any fudden or extraor-

dinary
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dinary demand. That he exterminated, how=
ever, the whole Englith nobility, or confider-
able proprictors of land, or that he ftripped
them of their pofleflions, as has been afferted
by Dr. Brady and by fome later writers, from
the authority of fome declamatory and vague
expreflions 1n one or two ancient annalifts,
there fems no good reafon to believe, *

* This point has been the subject of much disquisition
and controversy. Sce Petit’s Rights of the Commons
aflerted —Atwood’s Janus Anglorum ab Antigno—Cook’s
Argumentum  Antinormanicum—"Tyrrell’s History—and
Bibliotheca Politica, dial. 1o. On theother side of the
question, Dr. Brady’s History, and his various political
treatiscs.

From an inspection of Doomsday-book, it cannot be
denicd, that William the first, before the end of his reign,
had made prodigious changes in the landed property of
England, and that very large estates were conferred upon
his Norman barons, who had the principal share of his
confidence.—But, on the other hand, it seems equally
clear, that a great part of the landed property remained in
the hands of the ancient porsecsors.  Whatever Lurdens
were imposed upon the church, it is not ulleged that
the clergy, or that any rcligious socicties, which had
been established under the Anglo-Saxon government,
were deprived of their property.  These ecclesiastical
estates were of great extent, and the tenants, or knights,

who held of the church, were numerous and powerful.
(6)3
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When, at the fame time, the fituation of
William, and the difficultics which he was

Of 60,215 knights’ fees, computed to have been in
England not long after the conquest, no fcwer than 20,015
are said to have bclonged to churchmen. It must be
owned, however, that when vacancies occurred in church
livings, they were most commonly bestowed upon Nor-
mans.

With respect to the laity, there are great numbers
mentioned in Doomsday-book, as having heid cstates in
the reign of Edward the Confessor.  This is so palpable,
that cven Dr. Brady himsclf, in his answer to the Argu-
mentum Antinormanicum, scems to abandon his assertion,
that the English were deprived of their possessions, and
contents himself with maintaining, that the nature of their
property was changed, by their being reduced into the
subordinate state of vassalage.

But even here the fact scems to be misrepresented, and
in the list of crown vassals rccorded in Doomsday, we
may discover great proprictors, who held lands in England
before the conquest : such as, Radulfus de Mortimer—Hugo
de Porth—and even in this pumber we may reckon the
Earl of Moreton, who, though a Norman, had, along
with many others, obtaincd English possessions in the
reign of Edward the Confessor. Among those crown
vassals, it seems difficult, in many cases, to distinguish
the names of the Norman from those of the Anglo-Saxon
families; but there are many which appear to have been
appropriated to the latter. Such as, Oswald, Eldred,
Alberty, Grimbald, Ldgar, Edmund, Alured.

k



PROGRESS OF FEUDAL SYSTEM, &c. .33

obliged to encounter, are properly confidered,
it muft on thc one hand be acknowledged,
that the rigours imputed to him were, for the
moft part, ecxcited by great provocation; as,
on the other, it may be doubted, whether
fhcy werc not in fome degree neceflary for
reducing the country into a ftate of tranquillity ;
and whether a fovercign, endowed with greater
mildnefs of difpofition, weuld not have: pro-
bably forfeited the crows, as well as involved
the kingdom in greater culamities than thofe
which it aGtually {utferced.

William Rufus, the iccond fon of the Con-
queror, fucceeded to the throne, in preference
to Robert his elder brother, from the recom-

It is said indeed, by Williain of Malmsbury and Henry
of Huntingdon, that, about the end of William's reign,
no Englishman was cither a bishop, abbot, oral, in England.

We may add, that, supposing the whole of the English
to have been extirpated by William the Conqueror, it
would not thence follow that his government bucame
absolute. For what motive could have induced his Nor-
man barons, now become Inglish nobles, and possessed
of immense estates, which were secured to them in per-
petuity, to acquiesce in any violent extension of the pre-
rogative, to which neither the nobility of \‘ormandy nor
of [ingland had been accustomed ? !

vOL. II. D mendation
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~mendation of his father ! from the influence
of Lanfranc, the archbithop of Canterbury ;
'and from his being, at his father’s death, in
England to fupport his claim, while his bro-
ther was at a diftanee. His reign exhibits the
fame afpc@ of public affairs with that of his
father; the intermal difcord of the nobles;
their frequent infurreéions againft the fove-
reign; with his correfpondent cfforts to keep
them in fubjeCtion. As by the fucceflion of
this prince, the dutchy of Normandy, which
was bequeathed to Robert by his father, was
detached from the crown of England, many of
thc Norman barons, forefccing the inconve-
nience that might arife from a divifion of their
propertyundcr different fovereigns, endeavoured
to prevent his eftablithment, and raifed a
rcbellion 1in favour of Robert.  But the fame
circumftance, which rendered the advance-
ment of William fo difagrecable to the Nor-
mans, made this event cqually defirable to the
Englifh, who dreaded the continuance of a
connexion, from which, m the late reign,
they had experienced fo much uncafinefs and
hard trecatment. By their afliftance, the
Normuan rebels were foon defeated ; the eftates

of
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of the greater part of them were confifcated ;
and the authority of the king was completely
eftablithed : a proof that, in the reign of the
Conqueror, the Englith nobility or confiderable
land-holders were far from bcing extirpated ;
and that their power was not nearly fo much
impaired as has been pretended. *

Not long after, the king pafled over into
Normandy, with an army, in order to retaliate
the late difturbances which had been promoted
from that quarter; but beforc hoflilities had

* The expression used on this occasion by William of
Malmsbury, is, * Rex videns Normannos pene in una
¢ rabic conspiratos, Anglos probos et fortes viros, quz
 adbuc residui erunt, invitatoriis scriptis arcessit; quibus
 super ipjuriis suis quercmoniam faciens, bonasque leges,
¢ et tributorum levamen, libcrasque venationes pollicens,
¢ fidelitati suz obligavit.” Ordericus Vitulis say:,  Lan-
 francum archiepiscopum, cum suffragancis prezsulibus,
“ et comites Anglosque naturales, convocavit: et conatus
¢ adversariorum, et velle suum expugnandi cos, indicavit,”

Dr. Brady, whose system led hiin to maintain that none
of the native English retained considerable property in the
end of the reign of William the Conqueror, labours to
prove, that, by the Awgli Naturchs, anl the Adngli qui
adhuc erant residui, Normans, or Frenchmen, who had
settled in England, are to be understeed, in opposition to
such as lived in Normandy, or were but recently come

from that country.
D 2 been
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been puthed to any confidcrable length, a re-
conciliation, between the two brothers, was
cffeéted, by the interpofition of the principal
nobility 1n both countries; and a trcaty was
concluded, by which, among other articles, 1t
was agreed, that, upon the death of either,
without iflue, the furvivor fhould inhert his
dominions. Twelve of the moft powerful
barons on each fide became bound, by a folemn
oath, to guaranty this trcaty: a circumftance
which, as Mr. Hume obferves, 1s fufficient to
fhew the great authority and independence of
the nobles at that period.  Nothing can afford
fuller convition, that neither this king nor
his predeceffor, though they undoubtedly ex-
tended their preroggtive, had been able to
deftroy the ancient ariftocracy, and to eftablith
an abfolute defpotim.

The reunion of Normandy with the do-
minions of the Englith monarch was, however,
more {peedily accomplithed, in confequence of
an cvent, by which, at the fame time, all
Europe was thrown into agitation. I mean,
the crufades; which were begun in this reign,
towards the end of the eleventh century, and
continued for about two hundred years. The

caufcs
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caufes which produced thofe expeditions; the
general fuperftition of the age, by which Chrif-
tians were infpired with a degree of phrenfy
to deliver the holy fepulchre, and the holy
land, from thc hands of infidels; and the am-
bitious defigns of the Pope, fupported by the
whole Weftern church, to extend the domi-
nion of Chrittianity over both the religion and
the empire of Mahomed; thefe circumftances
inflamed moft of the princes of Europe with
an cager defire of fignalizing themfelves in a
war, from which they had the profpe&, not
only of the higheft reputation and glory in
this world, but of much more tranfcendent
rewards in the next. Such motives were pe-
culiarly calculated to work upon the gallant,

thoughtlefs, dxﬁntcrcﬁcd chara&er of Robert,

the duke of Normandy ; who, in the fame pro-
portion as he was deficient in political capacity,
feems to have excelled in military accomplifh-
ments, and to have been poflefled with all
thofe religious fentiments, and thofe romantic
notions of military honour, which were fathion-
able in that age. Embarking, therefore, in the
firft crufade,andbeingunderthe neceflity of raif-
ing money to equip him for that extraordinary
enterprife, he was prevailed upon to mortgage,

D3 to
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to his brother the king of England, the dutchy
of Normandy, for the paltry {fum of ten thou-
fand marks. William Rutfus took no part in
that war, and feems to have bcheld it with
perfe& indifference.  He was upon bad terms
with the clergy, whofe refentment he incurred
by the contributions which he levied from
them; and he has, partly, we may fuppofe,
for that reafon, been branded even with irre-
ligion and profanenefs. His covetous difpo-
fition allowed him to entertain no fcruple in
taking advantage of his brother's nccefities;
and, being immediately put in poficflion of
Normandy, his authoity, by this cxtenfion
of territory, and by the diftant occupation thus

given to liobert, was more firmly cftablithed.
This monarch, after a reign of thirteen
years, having been killed accidentally, by an
arrow aimed at a wild beaft, was fucceeded by
his younge: brother, Henry 5 who immediately
feized upon the treafure of the late king, and
obtained pofleflion of the throne. The duke
of Normandy was at this time in Syria, where
he had gained great reputation by his valour,
It was to be expelled, that, as foon as he
fhould be 1nformed of thefe tranfactions, he
would take vigorous meafures for fupporting
his
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kis title to the crown of England.  Few of the
Englifly princes have appeared at their accefflion
to be furrounded with greater dangers and
difficulties than Henry the firft; but his capa-
city enabled him to encounter them with firm-

ncfs, and to extricate himfelf with dexterity.
During many of the reigns that fucceeded
the Norman conqueft, we find that the de-
mands of the nobility, in their difputes with
the fovercign, and the complaints of fuch as
were difcontented with the government, were
pretty uniformly confined to one topic, ¢ the
« reftoration of the laws of Edward the con-
“ fcflor.” But what particular obje&t they
bhad in view, when thcy demanded the refto-
ration of thofe laws, it 1s difficult to afcertain.
That they did not mean any collection of fta-
tutes, 15 now univerfally admitted ; and it
feems to be the prevailing opinion, that their
demand rclated to the fyftem of corhmon law
eftablithed in England before the Norman con-
queft. From what has been obferved con-
cerning thic advancement of the feudal fyftem
in the reign of William the firft, it appecars
evident, that the nobility had M view the
recovery of the allodial property, and the in-
D 4 dependence,
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dependence, which they had formerly cnjoyed.
They faw with rezrct, we may calily {uppofe,
the late diminution of their dignity and in-
fluence ; and fubintited with reludteonce (o the
military fervice, and to the other duties in-
cumbent on them as yvaflals of the crown.
The feudal incidents, which were levied by
the crown-officers, and of which the extent
was not afcertained with accuracy, were, in
particular, the fource of much vexation, and
gave occafion to many comyplainis.  Of thefe
complaints the {fuccefs was generally propor-
tioned to the difhicultics-1n which the {ove-
reign was involved, and the necetlity he was
under of purchafing popularity by a redrefs of
Erevances.

As Henry the firft was expofed to all the
odium attending an open and palpable ufur-
pation, and was threatened with an 1imme-
diate invation from the duhe of Normandy,
the acknowledged heir of the crown, he en-
dcavoured to fecure the attachment of his
barons by yiclding to their deriands; and, m
the begimning of his reign, he gravted them a
public charter of their liberties, by which the
encroachments of prerogative made in the

reign
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reign of his father, and of his brother, were
limited and reftrained. When we examine
this charter, the firft of thofc that were pro-
cared from the Englith monarchs after the
Norman conqueft, we find that, befides con-
taining a claufe with refpect to the privileges
ot the church, 1t relates principally to the in-
c:dents of the feudal tenures.

One of the moft oppreflive of thefe was
wardihip ; by which the king became the
guardian . his voffals, n their minority, and
obtained the poficifion of their eftates during
that period.  It1s probable that this important
privilege had not, 1n the cafe of crown-vaflais,
been yct tully cftablifhed ; fince the gaardian-
fhip ol them 1s, 1n the charter of Henry the
firft, ichinquithed by the king, and committed
to the nearcit relations®,

The rclicf. or compofition, paid by the heir
of a vaflal, in order to procure a renewal of
the invefture, was not given up by the fove-
reign 3 but the extent of this duty appears to
have been fettled, with a view of preventing
oppreflion or difpute in particular cafes .

* The charter of Henry I. published by Blackstone.

¢ Tbid.
The
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The mcident of marriage, by which, in after
times, the fuperior was entitled to a compo-
fition, for allowing his vaflals the liberty of
marrying, feems, by this charter, to have ex-
tended no farther than the privilege of hin-
dering them from forming, by intermarriages,
an ailiance with his cnemics™*.

Upon the whole, the parties appear to have
intended, 1n this famous tranfaétion, to com-
pound their diffcrences.  The feudal fuperio-
rity of the crown is permitted to remain;
while the nobles arc, on the other nand, re-
heved from fome of the chief inconveniences
which had refulted from 1t; and, after the
regulations particularly fpecified, the charter
contains a general claufe, in which the king
promifcs to obferye the laws of Edward the
confefior, with fuch amendments as William
the firft, with the advice of his barons, had
introduced.  Copies of this deed were fent to
all the countics of England 5 and depofited in
the principal monafteries, 1n order to preferve
the memory of an agreement, by which the
prerogative or the crown, and the nights of

* Tz charter of Ilenry 1. published by Blackstone.
the
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the pcople, infeveral important articles, were
afcertained and defined.

The popularity which Henry acquired by
thefe prudent conceffions, cnabled him to
defeat the 1ll-concerted enterprizes of the duke
of Normandy; who, becoming the dupe of
his brother’s policy, was perfuaded to refign
his prefent claim to the crown, in confe-
quence of an agrecment fimilar to that which
had formerly beecn made with William Rufus,
that, upon the death of either ot the two
princes without iffue, the furvivor fhould in-
herit his dominions. Not contented with the
quict pofleffion of England, Henry foon after
invaded Normandy ; gained a complete victory
over Robert, and reduced the whole country
mto fubjection. The duke himfelf, being
taken prifoner, was carried over to England,
and detained in cuftody during the remainder
of his life, which was cight and twenty years.
]t 1s added by fome authors, that he lived moft
part of this timc in utter blindnefs; having,
on account of an attempt to muake his cfcape,
been condemned to lofe his eye-fight.  The
charaé&er of thefe two brothers appears to ex-
hibit a firiking contraft, in the virtues or ge-

nerofity
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nerofity and private affection, as well as in
adtivity and talents for public affairs ; and the
unfortunate duke of Normandy was no lefs
diftinguithed by his fuperiority mn the former,
than by his inferionty, or rather total defi-
ciency, in the latter.

During a reign of thirty-five ycars, Henry
conducted the admimniftration of government,
with conitant modcration, and with uuin-
terrupted  profperity.  He was attentive to
the grievances of his people, vigilant in the
diftnbution of juftice, and careful to levy no ex-
a7 ons without confent of the national council.
Fiom the progrefs of ecclefiaftical ufurpation,
he wasinvolved 1n difputes with the church;
fut 1 the courfe of thefe be conduéted him-
it witd fuch addrefs, as not only to avoid
the reientment, but, in the iflue, to become
even the favourite of the clergy.  His cha-
racter hs, of confequence, been highly cele-
brated : at the {fame time, when rcgarded only
i a public view, it feems to merit all the
pratfes with which it has been tranfmitted to
poiterity.

Henry lefl no legitimate fons; and only one
daugnter, Matilda; who had been firft married

to
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to the emperor, and afterwards to the carl of
Anjou, by whom fhe had children.  Setting
afide the confideratinon that her father was
an vfurper, fhe had, according to the rules of
fuccetlion i that period, by which females
were beginning to inherit landed eftates, the
beft title to the crown; but a great part of
the nobility were in the interell of Stephen,
a younger fon of thecount of Blois, and grand-
fon, by a daughter, of Williain the conqueror.
T'his nobleman, who had long refided in Eng-
land, and was diftinguithed by Ilis popular
manners, had procured many partizans: and
was probably thought the fitter perfon to wield
the feeptre.®  After obtaining poflcftion of
the fovereignty, he immediately culled a par-
liament at Oxtford, m which he granted a
charter, confirming all the privileges con-
tained in that of his predeceflor; and v the
prefence of the aflembly he took an cath to
maintain them ; upon which the bifhops and
peers recognifed his authority, and fwore ferity

to him{. The policy of this monarch was

* Daniel’s Tlist.
1 Ind. Blacdkstone, History of the Greor Chusor.

—_—
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not equal to his bravery. During the long
conteft in which he was engaged with Matilda,
and her eldeft fon, Henry, he was generally
unfortunate; and, in the end, was obliged to

yield the reverfion of the crown to the latter.
Henry the fecond, who fuccceded, in right
of his mother, but who irrezularly mounted
the throne in hcr life-time, had excited fan-
guine expectations of a profperous and brilliant
reign.  To the carly difplay of great ativity
and abilities, he joined the pofleflion of more
cxtenfive dominions than had belonged to any
inglith monarch. Upon the continent he
was mafter of Normandy, Britany, Anjou,
Guicnne, and other territories, amounting to
morc than a third of the whole French mo-
marchyv. e was, at the fame time, a defcen-
dant, though not a lincal heir, ot the Anglo-
Saxon monarchs ; his grandmother, the wite of
Henry the firft, being the niece of Edgar Athe-
ling; a circumitance which contributed not a
little to conciliate the affection of the Englith.
Notwith;‘tanding thefe advantages, his ad-
miniftration, though full of vigour, was clouded
with  misfortuncs.  Having conceived the
defign of reprefling the incroachments of the
church,
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church, and wifhing to «x cute this in ghe
fmootheft and m.et 1 ctual manner, he pro-
moted o :f. jee of Canterbury his principal
favourite, Thomas a Becket, by whofc afiift-
ance he expected that the direction of his own
clergy would be infalhbly fecured.  This pre-
late, however, happened to poflefs a degree of
ambition, not inferior to that of his mailer;
and no fooner found himicl at the head of
the Englith church, than he refolved to dedi-
cate his whole life to the fupport of ceclefiafti-
cal privileges, and of the papal authority.

The particulars of that controverfy, which
terminated {fo unfortunately, and fo difgrace-
fully, to the king, arc known to all the world.
The greateft monarch in Europe, reduced to
the neceflity of walking three miles barcfooted,
to the tomb of Samt Becket ; proftrating him-
felf before that fhrine, and lying all night upon
the cold povement of the cathedral, in prayer,
and with demonftrations ot the decpat peni-
tence, tor having ofiended a man [rom vohom
he had recaved the higheft protoo tion; and,
atter all, fubmitting to be f,ml:gc:‘ by the puor
and monks of the nei_lbouring cdinvent; Le-
fides viclding wp implicitlv o'l thofz pornts

4 "",v"'
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which had been the original caufe of the con-
teft : fuch an unufual and humilating fpec-
tacle cannot fail to excite fingular emotions;
and it is beliecved that few readers can perufe
this part of our hiftory without vifible marks
of indignation.

That ecclefiaftical tyranny 1s more extenfively
mifchicvous than civil, 1s indifputable ; and
that the former fhould therefore raie greater
indignation than the latter, is reafonable.
There may be groutd for fufpecting, however,
that our feelings, 1n the prefent inftance, pro-
ceed from a natural bias or prejudice, more
than from any fuch ratonal or hberal views.
The ambition of St. Becket, though accom-
panicd with fupcrior freadineds and intrepidity ;
and though 1t may be confidered as a purer
principle of action, by purfuing the aggrandife-
ment of his own order more than ot himfelf;
yet is lefs caleulated to dazzle the imagination,
and to feize our admiration, than that ofa
Cafar or an Alexander, who makes his own
will the law ol lis condudt, and who feruples
not to tread upon the nccks of his people.

Befides tne feudal incidents formerly men-
tioned, which were a fort of rights referved by

the
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the fuperior, upon his granting fiefs in perpe-
tuity, thcre was another pecuniary payment,
which grew up in courfe of time, from the re-
gular duty of military fervice.  As; in many
cafes, the performance of thi: Cuty becume in-
convenient for the vaflal, he wwor led to offer a
fum of moncy in place of hiv perfonal attend-
ance in the ficld ; and fuch a Compuﬁtion was
generally accertable to tire fovercign ; who, by
mecans of it, was c¢nabled to hice a foldier more
perfectly fubject to his direllion. The fum
pa)'ab'c by the vaflul in place of military fer-
vices, the extent of which was at firlt deter-
minced by an agreement with the king in cacl
cafe, was denominated a_fcnioge. In England,
the pradlice of levying feutages became very
general in the time of Houry the fccond ;
when the connexions of the fovercign with
France gave rife to more expenfive enterprizes
than had formerly beea cuftomary; 'and con-
fequently induced the crown vaffals more fre-
quently to decline their perfonal attendance.
In this reign the conquett of Ircland, as it is
called, was begun and compleated.  As that
tfland had never been conquered, or even in-
vaded, by the Romans, it retained, with its in-
VoL. I, ¥ dependence,
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dependence, a total ignorance of thofe arts, and
of that civilization, which every where accom-
panied thc Romun yoke. It feems, on the
other hand, to have efcaped, in a great mea-
fure, the fury of the Saxons, Danes, and other
northern invaders; who never penetrated into
that country, but only committed occafional
depredations upon the coafts, where they form-
ed fome fmall fettlements, and built feveral
towns. Thus, while the greateft part of Eu-
rope was, for feveral centurics, thrown into
convalfions by the repeated irruptions of the
German or Scythian nations, Ircland was, by
reafon of its fituztion, cxpoicd to little difturb-
ance or commotion {rom any forcign cnemy ;
and the inhabitants were feldom engaged in
any mihitary enterprizes, but fuch as arofc from
their own private quarrcls and depredations.
It 1s therefore highly probable, that, for fome
time after that country was {irft inhabited, and
while the feveral fuinilies or petty tribes, to
whom by i1ts fertility 1t afforded an eafy fub-
fiftence, were not much crowded together,
they cnjoycd mere tranquillity than the other
berbunians of Hurope, and, of Confcquencc,
cre lefs counteracted and reftrained 1n thofe
excrtions
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excrtions of generofity and friendthip, to which,
among people who live in fmall focieties, and
are ftrangers to induftry, and to the concomi-
tant habits of avarice, there are peculiar incite-
ments.  That they might, upon this account,
acquire a confiderable fhare of that refinement
which 1s attamable in the paftoral ages, 1t 15
natural to fuppofe; and that they acually did
fo, the fpecimens of Celtic poctry, lately pub-
lithed, which have been claimed refpeétively
by the Irifh and by the inhabitants of the Weft
Highlands of Scotland, both of whom may,
in this cafe, be confidered as onc people, ap-
pear inconteftible evidence.  The authenticity
of thefe publications has, indeed, been called
in queftion; but 1t would require an cqual de-
gree of {cepticiim to doubt, that the ground-
work of them 1s genuine, as 1t would ot credu-
lity to believe, that they are the original pro-
duction ot any modern publifher.

According as [reland became gradually more
populous, a greater numbcer of famihes came to
be united 1 particular prineipalitics;  the
leaders of which being actuated be larger views
of ambition, found more frequent pretences for
quarrclling with each other; and their {ub-

0
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je&s or followers, being thus involved in more
numerous aés of hoftility, or in fuch as were
produdlive of greater violence and outrage, the
manners of the people in general were, of
courfe, rendered more ferocious. The whole
ifland came at length to be reduced into four
or five extenfive diftriéts, under fo many dif-
ferent fovereigns; onc of which frequently
claimed a fort of authority or prec-eminence
over all the reft.

After the Enghfh monarchy had come tobe
connccted with the continent of Europe, and
to interiere i 1ts tranfactions, it was natural
for the king of England to entertain the am-
bition of adding to his dominions a country fo
commodioufly fituated as Ireland, and which
appeared to be fo little ina capacity of making
refiftance.  Henry the fecond is accordingly
faid to have taken fome fteps for exccuting a
project ot this nature, when application was
made to him for protection, by Dermot the
king of Leinfter, who had been driven out of
his dominions.  In virtue of a bare permiffion
from the king of England, two needy adven-
turers, Fitzftephen and Fitzgerald, and after-
wards Richard, furnamed Strongbow, likewife

a man
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a man of defperate fortune, to whom the two
former acted 1 a kind of fubordination, landed
with a few followers in Leinfter ; defeated any
force that was brought 1n oppofition to them ;
befieged and took {cveral towns, and {formed a
fettlement 1 the province. Upon receiving
information of their progrefs, Henry, inflamed,
as 1t thould feem, with jealoudy of their fuccefs,
haftened immcediately to take pofleffion of the
territory which they had fubdued; and coming
over to Ircland, received the fulimiffion of {¢-
veral chiefs or princes of the country, who,
dreading the cftects of hus power, were anxious
to avoid any conteft with him.

Neither Henry bimfelf, nor his fucceflors
for {everal centuries, appear to have derived any
fubfiantial benefit from this acquifitien.  Their
authority was confined to that narrow diftrict
inhabited by the Eughth; and even tlere was
more nominal than real; for the Englifh in-
habitants, haraffed by continual inroads from
their neighbours, and receiving a very uncertain

nd cafual fupport from Englind, were, on
many occafions, tempted to throw oft their
allegiance, and were feduced to Imitate the

E3 barbarous
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barbarous manncrs and pradices of the na«
tives.

Henry, in the latter part of his life, was ren-
dered unhappy by domeftic misfortunes. A
confpiracy was formed againft him, by his
queen and fons, which became the fource of
repeated mnfurrections, accompanied with feve-
ral very formidable invafions from the neigh-
bouring powers.

Though the king was fuccefsful in reprefling
thefe diforders, and in defeating all his enemies ;
yet the obftunacy with which his children per-
fiited 1 thewr unnatural attempts, appears to
Lave imprefied his mind with deep fentiments
of melanchely and deje&lion. From the dith-
cultics, at the fume time, with which he was
furrcunded, Le found 1t highly expedient to
court the good-will of his fubjects, not only by
a carctul attention to the poLCC of the king-
dom, and by an cqual diftribution of juftice,
but by granting a new charter m the famc
terms with that of Henry the firft.*

Richard the firft, who fuccceded his father,
was entirely engroffed by the love of mlhtar)

* Blackstone, Histery of the Great Charter.
glory ;
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glory; and the fhort period, during which he
held the rcins of government, was, for the
moft part, cmployed, cither in preparations for
a magnificent crufade, the fathionable atchieve-
ment of that age, or in oppreflive exalions,
to rclicve him from the burdens which he had
mcurred by that unfortunate enterprize.

The charaéer of John, his brother and fuc-
ceflor, 1s univerfally known, as a compound of
cowardice, tyranny, floth, and imprudence.
This infatuated king was invoived in three
great ftruggles, from which it would have re-
quired the abilities of his father, or of his great
grandfather, to extricate himfclf with honour;
but which, under his munagement, could
hardly fail to terminate in ruin and difgrace.

It 1s obferved by Mr. Hume, with his ufual
acutenefs, that the cxtenfive territories which
the kings of England, at this period, poflefled
in France, were the fource of much lefs real
than apparent ftrength ; and that, from their
fituation, they were filled with the feeds of re-
volt and difobedience.  In the ordinary fate
of the feudal tenants, the vaflals of the nobility
were much morce attached to their immediate
fupcrior, by whom they were moft commonly
F4 protected,

Y
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protected, and with whom they maintained an
Intimate correfpondence, than with the fove-
reign, who lived at a diftance from them, and
with whom they had little connexion. The
power of the king, therefore, depended, for
the moft part, upon the extent of his own de-
mefnes ; and in every quarrel with his nobles,
it was to be ex.pc&cd that all their vaffals
would take party againft him. But in the
dominions which the king of England held in
France, thefe circumftances were completely
reverfed 5 and his 1immediate vafluls, by their
fituation, were lefs capable, on any emergence,
of receiving protedtion from him, than from
the French monarch, their paramount fupe-
rior : not to mention, that they regarded the
king of England as a forcign prince, whofe in-
terett was commonly very ditferent, and fome-
times diametrically oppofite to that of thcir
native country.  Their affe@ions therefore
were gradually alienated from their immediate
fuperior; and transferred to ther fovereign ;
who, it was natural to fuppofe, might, fome
time or other, availing himfelf of his advanta-
geous fituation, be cnabicd to wreft thofe do-
minions from bhis rival.  This accordingly hap-

pened
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pened in the beginning of the prefent reign.
As John was advanced to the throne in pre-
ference to Arthur, the fon of his elder brother,
and confequently the lineal heir, and as he had
wcurred great odium in a war with that prince,
whom he defeated, and was afterwards believed
to have murdered; Philip Auguftus at that
time king of Frince, feized the opportunity of
mterfering in a difpute, which afforded {o fair
a profpect of acquiring popularity, as well as of
promoting his intcreft.  Having called a na-
tional council, he procured a declaration, that
the king of England, by his behaviour, had
forfeited Normandy, and the other territories
which he held 1n France ; and in the greater
part of thofe territories, this decree, from the
concurrence of the inhabitants, co-operating
with the power of the French crown, was
cafily carried into cxccution.

This difafter was followcd by a conteft with
the Romaun pontitt, concerning the right of
cleéting the archbithop of Canterbury 5 1n
which John was, @ pcfible, {t:il more unfuc-
cetstul.  In order to remove the papul excom-
munication which had been indicted upon
him, he way laid under the necefiity, not only

of
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of abandoning the points i difpute, but of fur-
rendering his kingdom to the pope, and fub-
mitting to hold 1t as a feudatory of the church
of Rome.

The contempt which this abject fubmifiion
of their fovereign could not fail to excite in the
breaft of his fubjeéts, together with the indig-
nation raifed by various alls of tyranny and
oppreflion of which he was guilty, produced
at length a combination of his barons, who
demanded a redrefs of gricvances, and the re-
ftoration of their ancient laws.  As this ap-
prared the moft favourable cenjunéture which
had occurred, fince the Norman conquett, for
hmiting the encroachments of prerogative ;
the nobility and principal gentry were defirous
of improving 1t to the utmoft ; and their mea-
fures were planned and conducted with equal
modcration and firmnefs. The king attempt-
ed, by every artifice in his power, to fruftrate
their defigns.  He endcavoured by menaces
to intimidate them ; and, by delufive promifcs,
to lull them afleep, in order to gam time
for breaking their confederacy. When all
other expedients proved ineffectual, he made
application to the pope as his licge lord; and

' called
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called upon his holinefs to protect the rights
of his vaflal. The barons were necither to be
deluded nor terrified from the profecution of
their purpofe.  Finding that their petitions
were difregarded, they rofe up i arms, and
proceeded to a&ual hofhilitics.  The number
of their adherents was daily increafed ; and the
king who rctired before them, was deferted by
almodtt all lus followers ; il at laft there were
only feven lords who remained 1n his retinue.
All further oppofition, thercfore, became 1m-
practicable. At Runnemcde, a large meadow
between Windfor and Staines ; a place which
has been rendered immortal in the page of the
biftorian and in the fong of the poet; was
held that famous confcrence, when the barons
prefented, m writing, the articles of agreement
upon which they infifted; and the king gave
an cxplicit confent to their demands.®  The
articles
* ¢ Tlail Runny-mead !

¢ Hlustrious ficld ! like Marathon renowned !

¢ Or Sulamis, where freedom on the hosts

« Of Persia, from her radiant sword shook fear

“ And dirc discomfiture! Even now I tread

<« Where Albion’s ancicnt barons won the pledge

“ Of independence,

s e

— O gals |
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articles were then reduced into the form of a
charter; to which the king affixed his great
feal ; and which, though it was of the fame
nature with the charters obtained from the
preceding monarchs, yet, as 1t was obtained
with difficultics which created more attention,
and as 1t 1s extended to a greater variety of
particulars, has been calicd, by way of diftinc-
tion, the great charter of our libertics.

As the feudal fuperiority of the crown, over
the nobles, together with the varlous cafual
emoluments, or suczdents, arifing from that
fvpenionty, had now been eftablifhed, with
Littie or no mnterruption, ever fince the reign of
William the conqueror; it would probably
have been a vain project to attempt the aboli-
tion of it. The chief aim of the nobility,
therefore, in the prefent charter, was to pre-

vent

© O gallant chicfs ! whether ye ride the winds,

¢ Bound on some high commission to confound

¢ The pride of guilty kings 3 or, to alarm

 Their coward epirits, through the realms of night

¢ ITurl the tretnendous comet, or in bowers

« Of blooming Paradise crjoy repose ;

¢ Iween the memory of your patriot zeal

“ Exalts your glory, and sublimes your joys.”
RicHARDSON,
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vent the fovercign from harafling and oppref=
fing them by the undue exercife of thofe
powcrs, the cfiects of their feudal fubordina-
tion, with which he was underftood to be fully
mvefted.  The inadents of wardihip, relief]
and marrizge, notwithftonding the provitions
n the charter of Henry the firft, had continued
the fubject of much controverfy ; for tizc re-
moval of which, the nature and cxtent of thofc
feudal perquitites were more particularly de-
fined and cxpluned.  With regaid to the
practice of levying aids and foutages, it was
provided that the former fhould not be de-
manded, unlefs 1n the three cafes cftablithed
by the feudal cuftoms, to redeem the fovercign
from captivity, to pcrtion his cldeft davghter,
or to make s eldeft fon a kmight; and that
the latter thould not be impofed 1n any cafe
without the authority of parliament *,

The jurifdi¢tion exercifed by the king, as a
feudal fuperior, was another fource of oppref-
fion, for which a remedy was thought requifite;
and feveral regulations were antroduced, in

* Blackstone’s cdition of king John’s Magna Charta,

$2,3, 4, 6, 12, &c.
order
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order to facilitate the diftribution of juftice, to
prevent the ncgligence, as well as to reftrain
the corruption, of judges: in particular, it was
declared, that no count or baron thould be
fined unlefs by the judgment of his peers, and
according to the quality of the offence*.
While the barons were thus labouring to fe-
cure themfclves againft the ufurpations of the
prerogative, they could not decently refufc a
fimiar {ecurity to their own vafluls; and it
was no lefs the intereft of the king to infift
upon limiting the arbitrary power of the nobles,
than 1t was their intereft to infift upon Iimiting
that of the crown. The privileges inferted 1n
this great tranfaction were, upon this account,
rendered more extenfive, and communicated
to perfons of a lower rank, than might other-
wife have been expected.  Thus it was pro-
vided that juftice thould not be /6/4, nor un-
reafonably deluyed, to any perfont. That no
freeman fhould be imprifoned, nor his goods
be diftrained, unlefs by the judgment of his peers,
or by the law of the land}; and that even a

* Blackstone’s cdition of king John’s Magna Charta,
§ 21, 1 1bid. § 40. I Ibid. § 39.
1illain
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villain fhould not, by any fine, be deprived of
his carts and implements of hufbandry ¥.

It is worthy of notice, however, that though
this great charter was procured by the power
and influcnce of the nobility and dignificd
clergy, who, 1t 1s natural to {uppofe, would be
chiefly attentive to their own privileges ; the
intereft of another clafs of people, much n-
ferior in rank, was not entircly overlooked : 1
mean the inhabitant. of the trading towns. It
was declared, that no aid fhould be imnofed

1eis with confent

upon the city of London, vn
of the national counci!; and that the fiberties
and immunitics of this, and of 21l the other
cities and boroughs of the kingdom, fhould be
maintained . To the ﬁxmc clafs we may re-
fer a recrulation concerning the uniformity of
weights and mc;aﬁlrcs, m.d the fecunty given
to forcign merchants, for carrying on their
trade without molcftation.  The infertion of
fuch claufes muft be confidered as a prootf that
the mercantile people were beginning to have
fome attention puid to them 5 while the fhort-

E3 2. .
Plackstone’s edition of Ling !olin’s Masua Charta,

4 Ibid. 8 13,
nels
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nefs of thefe articles, and the vague mianner in
which they are conceived, afford an cvidence
equally fatisfactory, that this order of men had
not yet rifcn to great importance.

In order to diffufe the knowledge of the
charter over the kingdom, and to enfure the
execution of it, a number of originals was made,
and onc of thefe was lodged in every county,
or at leaft in every diocefe ; twenty-five barons
were chofen, as guardians of the public liberties,
and invefted with power {fuitable to the dif-
charge of fo important a truft; and the nobles
farther required, that, in the mcan time, the
city of London fhould remain in their hands,
and that the Tower fhould be put in thar pof-
feflion. The king confented to thefe mea-
fures ; though nothing could be farther from
his intentions, than to fulfil the conditions of
the charter.  No fooner had he obtained a bull
from tlre pope annulling that dced, and pro-
hibiting both the king and his {ubjeéts from
paying any regard to it, than, having fecretly
procured a powerful fupply of forcign troops,
he took the ficld, and began without mercy to
kill and d~ftroy, and to carry devaftation
throughout the cftates of all thofe who had any

fhare
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fhare in the confederacy.  The barons, truft-
ing to the promifes of the king, had rafhly dif~
banded their followers; and being in no con-
dition to oppofc the royal army, were driven
to the defperate meafure of applying to Lewis,
the fon of the French monarch, and making
him an offcr of the crown. The death of
John, in a fhort time after, happened oppor-
tuncly to quict thefe diforders, by tranfmitting
the fovercignty to his fon Henry the third,
who was then only nine years of age.

Under the prudent admimftration of the
earl of Pembrole, the regent, the young king,
in the firft year of his reign, granted a new
charter of liberties; at the fame time that the
confederated barons were promifed a perpetual
oblivion for the patt, in cafe they fthould now
return to their allegiance.

It is obfervable, that a copy of this deed, with
{ome variations, was al{o tranfmitted to Ircland,
for the benefit of the Englifh inhabitants of
that ifland; who, it was juftly thought, had
an equal right to all the privileges enjoyed by
their fellow-fubjedls in Biitain.

The following ycar, when peace was ~on-
cluded with Lewis, and the public tranquillity

VoL, II. F was
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was reftored, this charter was renewed, with
additions and improvements ; and, as the char-
ter of king John contained one or two claufes
relating to the foreft laws. thefe were now ex-
tended, and made the fubje& of a feparate -
trument, called the Chaster of the Turefi. The
two deeds, into which the origimal great char-
ter came thus to be divided, were again renew-
ed, with fome variations, and confirmed, 1n
the ninth year of Henry the third, when the
king was, by a papal bull. declared of ape,
and began to hold the rens ot covernment,
The charter of the toreft, how mfigmificant
foever the fubjedt o 1t may be thought n the
prefent age, was then accounted a muatter of
the higheft importance.  The Gothic nations,
who fettled in the Roman empire, were, all of
them, immoderately addicted to the diverfion
of hunting; infomuch that this moey be re-
garded 2sa peculiarity i their manners, by
which they are diftinguithed from cvery other
people, ancient or modern.® It arofe, m all
probability, from their having acquired very
extenfive landed eftates, a great part of which
* Muratori, Antiq. Med. ZEv. tom. ii. difll 23.—The
Romans generally employed their flaves in hunting.  Ibid.

they
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they were not able to cultivate; and from
their continuing, for many centuries, in that
rude and military ftate, which difpofed them
to bodily exercife, while it produced fuch a
contempt of induftry, and profound ignorance
of the arts, as were the fources of much leifure
and idlencefs. The {ree people, or gentry, com-
monly allotted to hunting the moft part of the
time in which they were not engaged in war;
and the vailals of every chieftain, or feudal fupe-
rior, were ufually his companions in the former
occupation as well as i thelatter. Every inde-
pendent proprictor, however, endeavoured to
maintain the exclufive privilege of killing game
upon his own ground:; and, having fct apart,
for the purpofc of this amufement, a large por-
tion of uncultivated land, under the name of a
Foreft, he denounced fevere penalties againtt his
vaflals, as well as againit cvery other perfon,
who fhould hunt upon it without his confent.
The fovereign n cach kingdom enjoyed the
fame privilege, in this refpect, with the other
allodial proprictors ; though it anpears to have
been onginally confined within the limits of
his own demefnes. The completion of the
feudal fyftem, howcver, by reducing the great

F 2 Jords
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lords to be the vaffals of the crown, rendered
the fovereign the ultimate proprictor of all the
lands in the kingdom; and the privilege of
hunting, being thus confidered as a branch of
the royal prerogative, was not underftood,
without a fpecial grant i their charter, to be
communicated to his vafiuls.  Upon the fame
principle that the king was alone entitled to
kill game within his dominions, he afflumed the
exclufive privilege of crecting lands wto a fo-
reft; by which they were appropriated to the
diverfion of hunting: at the fame time, for
preferving the game in the royal forefts, a pe-
cuhar fct of regulations came to be citablithed;
and particular officers and courts of juftice were
appointed tor executing fuch regulations, and

for trying offcnces committed againdt them.
The diverfion of hunting became 1till more
fafhionable, and was carried to a greater height
in England, than in the countrics upon the
continent of Europe.  The infular fituation of
Britain enabled the inhabitants in a great mea-
fure to extirpate the ficrcer and morce hurtful
fpecies of wild animals; fo as to leave no other
but thofe which, placing their whole fafety 1n
flight, directed the attention of the people to
the
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the pleafure merely of the chace. Hunting,
therefore, in Britain, came to confift in a long
and intricate purfuit, admitting the difplay of
much art and {kill ; while, upon the continent,
it was often a fort of combat with wild ani-
mals, requiring only a momentary excrtion of
ftreneth and courage, or at moft, of military
dextenity.  As the habitants of this ifland
were, befides, lefs engaged i diftant wars than
the other European mnations, they had, upon
that account, more leifure to employ them-
felves i rural fports. It has farther been al-
ledged, that Dritain was anciently famous for
its breed of flow hounds, a fpecies of dogs pe-
pecuharly fitted fer the improvement of the
chafe 3 but whether this ought to be regarded
as one caufe of the national propenfity to this
diverfion, or rather as the cticé&t of it, there
may be fome reafon to doubt. It 1s more pro-
bable that the Englifh were led carly to culti-
vate the breed of flow-hounds, becaufe they
were much addi@ed to that mode of hunting
which required thofc animals, than that this
kind of dogs, from fomething unaccountable
in the nature of our ful and climate, vere

r 3 the
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the original and peculiar growth of our coun-
try.*

We may remark, by the way, that the Eng-
lith manner of hunting, and their fondnets tor
that fport, has been the caufe of another pecu-
liarity, their paffion for horfe-racing. When
hunting came to confift entircly in a purfuit,
there was a neceflity that the company thould,
tor the mott part, be on horfeback ; and when
different fportfmen were engaged in the fume
chafe, they had frequently occafion to vie with
onc another 1n the twiltnefs of their horfes;
which naturally produced a more formal tral,
by running in a ftated courfc; while the im-
provement of this latter diverfion excited the
people to cultivate that breed of race-horfes
which is now reckoned peculiar to the country.

During the whole period of the Anglo-
Saxon government, the great lords, who pof-
fcfled atlodial cftates, appear to have enjoyed
the privilege of hunting upon their own

* That England was anciently famous for its breed of
flow-hounds, appears from Strabo, ¢. 4. The French, under
the kings of the Merovingian race, were accuflomed to
procre hunting dogs from England.  Velly’s Hift. vol. i.

ground,
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ground, independent of the fovercign.*  But,
in confequence of that feudal fuperiority over
the nobles, which was acquired by the crown
upon the acceflion of William the firft, 1t be-
came a maxim, that the killing of game was a
branch of the roval prerogative, and that no
fubject had any nght either to poflefs a foreft,
or even to hunt upon his own eftate, unlefs by
virtue of a charter from the crown.

In this part of the prerogative, William the
conqueror, and his immecdiate fucceflor, are
faid to have committed great abufes.  As thofe
princes were exceflively addicted to the amufc-
ment of hunting, they Jaid wafte very extenfive
territories, 1n dificrent parts of England, in
order to convert them nto forefts 3 having, for
that purpofe, demolifhed many houfes, and
even villages, and expelled the inhabitants.
New and favage penalties were inflicted upon

* By a law of Canute the Great, whofe authortiy was
more extenfive than that of his predeceflors, the richt of
thie nobies to protect thie game upon their own grounds
fecems to be laid under refirictions. "The words are, ¢ Volo
“ ut omnis liber homo, pro libito fuo, habeat venerem,
¢ Ave viridem, in planis fuis fuper terras faas, fine chacen
“ tamen, ct devitent omnes meam, ubicunque e, habere
¢ volucro.”

4 tuch
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fuch as encroached upon the king's game, or
committed any trefpafs in his forefts ; and the
laws upon this fubject were executed in a man-
ner the moft rigorous and oppreflive.

It may, indeed, be fufpected that thefe
abufcs have been fomewhat exaggerated, The
extenfion of the prerogative, with refpect to
the privilege of hunting, muft have been highly
otfenfive to the nobles; and could hardly tuil
to excite loud complaints, together with fome
degree of mifreprefentation, againft the pro-
ceedings of the crewn.  The crection of great
forcfts, even though thefe had been confined
within the demetnes of the king, was likely of
itfelf to occafion much popular clamour; asin
our own times, the change of a large cliate
trom tillage to pafturage, by which many
tenants are deprived of their livelihood, 1s fre-
quently the {ource of much odium and refent-
ment.  There 1s reafon, howcever, to believe,
that thefe exertions encroached, in fome cafcs,
upon the private property of individuals, and
were, thercfore, no lefs unjuft than they were
unpopular.

The charter of the foreft contained a variety
of talutary regulations for mitigating the feve-

rty
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rity of the laws upon that fubje, for the rec-
tification of the former abufes, and for pre-
venting the future encroachments of the fove-
reign.  In the proceedings againft thofe who
trefpaffed upon a foreft, a greater degree of re-
gularity was introduced; and capital punifh-
mcents were, 1n all cafes, abolithed.  The inva-
fions of private property, by erecting a royal
foreft, except upon the demefuces of the crown,
were prohibited ; and 1t was ordained that all
the lands belonging to particular perfons, which,
from the reign of Henry the fecond, had been
included within the boundaries of a foreft,
fhould be  difafercefied, and reftored to the
owner.®

The long reign of Henry the third, from
the feeble charaéter of that monarch, and from
the injudicious, the inconftant, and the arbi-
trary meafures which he purfued, according to
the different favourites by whofe counfel he
happened to be governed, was filled with in-
furrc&tons and diforders; and in the latter
part ot it, the rebellion, condudted by the dar-
ing ambition and great abilities of Simon
Montfort, the carl of Leicefter, bad reduced

* See the Charter publifhed by Blackitone.
the
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the fovereign to the moft defperate fituation,
and threatened to deprive him of his crown
when his enemies were unexpedéledly and com-
pletely defeated, by the intrepidity, fteadinets,
and good fortune of his fon Edward.  During
the courfe of thefe commotions, Henry, 1n or-
der to appeafe bis barons, granted, more than
once, a renewal of the great charter, and the
charter of the foreft. He alfo {fwore, m the
moft folemn manner, to preferve them invio-
lable ; an oath to which, after he was rchieved
from the prefent embarraflment, he appears to
have fhewn hittle regard.

We may here take notice, though it falls
beyond the period which we are now confider-
g, that another folemn confirmation of thefe
charters was afterwards obtained in the vigo-
rous and fuccefsful reign of Edward the firft.

1. When we take a view of thefe great
tranfa¢tions, and c¢ndeavour to eftimate the
degree of attention which they ment, their
number, their fimilarity, and the long intervals
of time at which they were procured, are cir-
cumitances which cannot be overlooked. Had
one charter only been granted by the fovereign,
on a fingular occafion, 1t might well be fup-

pofed
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pofed to have arifen from a concourfc of acci-
dents, and from partial views. Inftcad of ex-~
prefling the opinions entertained by the king
and bis people, concerning the rights of either,
it might, 1n that cafc, have been the effed of a
mere cafual advantage, which the onc party
had gained over the other; and, {o far from
difplaying the ordinary ftate of the government
at that period, 1t might have exhibited the tri-
nmph and injuftice of a ternporary ufurpation.
jut thofe important ftipulations, not to men-
tion the frequent confirmations of them ina
later period, were begun and repeated under
the reigns of fix different monarchs, compre-
hending a courfe of about two hundred years;
they were made with princes of extremely dif-
ferent charadters, and in very oppofite fitua-
tions ; and though, by the infertion of different
articles, thofe deeds were gradually expanded,
and accommodated to the circumftances of
the times, yet their main object continued 1in-
variably the fame; to limit thofe abufes of pre-
rogative, which, from the advancement of the
feudal fyftem, and from the nature of the mo-
narchy, were moft likcly to be commitred.
Taking thofe charters, thercfore, in connexion

with
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with one another, they feem to declare, in g
clear and unequivocal manncr, the gencral and
permanent fenfe of the nation, with refpect to
the rights of the crown; and they afcertain,
by exprefs and pofitive agreement between the
king and his fubjedts, thofe terms of fubmiffion
to the chier magiftrate, which, in moft other
governments, arc no otherwife explained than
by long ufage, and which have therefore re-
mained in a flate of uncertainty and fluQua-
tion.

2. It feems to be a common opinion, that,
by thefe charters, the crown was deprived of
many of thofe powers which had been affumed
by William the cenqucror, or by bis fon Wil-
ham Rufus, and the conftitution was brought
nearer to that cqual balance, which it had
maintained under the direétion of the Saxon
princes. In particular, by the charter of king
John (for the preceding charters have been in
a great meafure overlooked) 1t has always been
fuppofcd that the bounds of the prerogative
were greatly Poted.  But upon examination
it will be found, that this opinion is contrary
to the real fhate of the fact. During the whole
period which we arc now confidening ; that s,

from
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from the Norman conqueft to the time of Ed-
ward the firft; while the barons were ecxert-
ing themfelves with fo much vigour, and with
{0 much apparent fuccefs, in reftraining the
powers of the crown, thofe powers were, not-
withitanding, continually advancing; and the
repeated conceffions made by the fovereigu,
had no tarther cffect than to prevent his autho-
rity from increafing fo rapidly as it might other-
wife have done. For a proof of this we can
appeal to no better authority than that of the
charters themfelves ; from which, it cxamined
according to their dates, 1t will appear, that
the nobility were daily becoming n:ore mode-
rate 12 their claims; and that they fubmitted,
in reality, to a gradual extenfion of the prero-
gative; though, by more numerous regulations,
they endeavoured to avoid the wanton abufes
of it. Thus, by the great charter of Henry
the third, the powers of the crown are lefs
Limited than by the charter of king John;
and by this laft the crown vaflals abandoned
fome important privileges with which they
were mvefted by the charter of Henry the

hirft.
In the charter of Henry the firf}, the inci-
dent
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dent of wardfhip, the fevereft and moft oppref-
five of all the feudal incidents, 1s relinquifhed
by the fovereign ; and the heirs of a vaffal being
thus allowed to continue the pofleffion of the
fief, during their minonty, that s, at a period
when they could not perform the feudal fer-
vice, were 1n a great meafure reftored to that
allodial property which, before the Norman
conquctt, their predeceffors had enjoyed.  But,
in the reign of king John, the incident of ward-
fhip had taken fuch root, that the crown vaffals
no longer thought of difputing the continnance
of it; but were fatisfied with procuring, sme
regulations to prevent abufes in making it
effectual.  From this period, theretore, tae
nobles muft be underftood to acknowledge that
they had no other claim to the ¢njovment of
their eftates than as a confideration for the per-
formance of military fervice.

According to the charter of Henry the firft,
the incident of marriage extended no farther
than to prevent the crown vaflals from mﬁrry-
ing any woman, with whofe family the fupe-
rior was at variance; a reftri¢tion which was
not likely to be very oppreflive, and which was
in fome degree neceflary for maintaining the

public
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public tranquiliity.  But in the time of king,
John this incident had been fo much enlarged,
as to imply a right in the fuperior to prohibit
Lis vafluls from marrying without his confent,
and cven to require that they thould marry any
woman whom he prefented to them. In the
charter of that prince, thercfore, 1t 1s provided,
thiat the heirs of a vatflal thall be marricd with-
out difparagement, that is, they fhall not be re-
quired to contra¢t unfuitable alliances; and, to
fccure them from impofition or undue influ-
cnce, in a matter of this kind, 1t 1s farther {ti-
pulated, that before they contract any marriage

their neareft relations fhall be informed of it.
The charter of king John may, on the other
hand, be compared with that of Henry the
third, 1n rclation to aids and feutages, a fort of
mdire@ taxes, from which a confiderable part
of the crown revenue was derived. By the
charter of John, the cxclufive power of impof-
img thofc dutics is committed to parliament;
but that of Henry the third is entircly filent
upon this point ; and leaves the monarch under
no reftraint in impofing fuch burdens by virtue
of his own prerogative. It is true, that +he
tormer limitation upon this part of the prero-
gative
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gative was afterwards rencwed in the reign of’
Edward the firft *

What I have obferved concerning the varia-
tions in the feries of great charters, docs not
feem applicable to the laws of the foreft. The
violations of private property, committed in
this refpeét by William the firft, and his fuc-
ceflors, were too notorious to be ferioufly de-
fended; and therefore, notwithftanding the
general progrefs of monarchy, it was thought
neceflary to remove thefe abufes, and to gudrd
againft them for the future.

3. Whoever enquires into the circumftances
in which thefe great charters werce procured,
and into the general ftate of the ccuntry at that
time, will eafily fee that the parties concerncd
in them were not aétuated by the moft liberal
principles; and that it was not fo much their
intention to fecure the liberties of the pecople
at large, as to eftablith the privileges of a few
individuals. A great tyrant on thc one fide,
and a fet of petty tyrants on the other, fecm to
have divided tne kingdom ; and the great body .
of the people, difregarded and opprefled on all
hands, were bcholden for any privileges be-

* 34 Edw. I. fRat. 4. cap. i.—Alfo 25 Edw. L. 2, 5, 6.
ftowed
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ftowed upon them, to the jealoufy of their
mafters; who, by limiting the authority of each
other over their dependants, produced a recipro-
cal diminution of their power. But though the
freedom of the common people was not in-
tended in thofc charters, 1t was eventually fe-
cured to them; for when the peafantry, and
other perfons of low rank, were afterwards
enabled, by their induftry, and by the progrefs
of arts, to emerge from their inferior and fervile
condition, and to acquire opulence, they were
gradually admitted to the exercife of the fame
privileges which had been claimed by men of
independent fortunes; and found themfelves
entitled, of courfe, to the benefit of that free
government which was already cftablithed. The
limitations of arbitrary power, which had been
calculated chicfly to promote the intereft of the
nobles, were thus, by a change of circumftances,
rendered equally advantageous to the whole
community as if they had originally procceded
from the moft exalted {pirt of patriotifm.
When the commons, in a later period, were
difpofed to make farther exertions, for fecuring
their natural rights, and for extending the blef-
fings of civil liberty, they found it a fingular
VOL. II. G advantage
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advantage to have an ancicnt written record,
which had received the fan&ion of paft ages,
and to which they could appeal for afcertaining
the boundaries of the prerogative. This gave
weight and authority to their meafures; afford-
ed a clue to dire& them in the mazes of poli-
tical fpeculation; and encouraged them to pro-
cced with boldnefs in completing a plan, the
utility of which had already becn put to the teft
of experience. The regulations, indeed, of this
old canon, agrecable to the fimplicity of the
times, were often too vague and gcneral to an-
fwer the purpofes of regular government ; but,
as-their aim and tendency were fufficiently ap-
parent, it was not difficult, by a proper com-
mentary, to beftow upon them fuch expanfion
and accommodation as might render them ap-
plicable to the circumftances of an opulent and
polifhed nation.

CHAP.
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CHAP. IL

I what Manner the Changes produced in the
Reign of William the Conqueror affected the
State of the national Council.

HE changes in the ftate of landed pro-
perty, arifing from thc‘complction of the
feudal fyftem, in the reign of William the firft,
were neceflanly attended with correfpondent
alterations 1n the conftitution and powers of
the national council. The Saxon Wittenage-
mote was compofed of the allodial proprictors
of land ; the only fet of men poflefled of that
independence which could create a right of in-
terfering in the adminiftration of public affairs.
The number of thefe, having been originally
very great, was gradually diminifhed, according
as individuals were induced, from prudential
confiderations, to refign their allodial property,
and to hold their eftates of fome feudal fuperior,
But in the reign of William the conqueror,
when the moft powerful of the nobility, thofe
who alone had hitherto retained their allodial
property, became at laft the immediate vaflals
G 2 of

o
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of the crown, the ancjent Wittenagemote was
of courfe annihilated; fince there no longer
exifted any perfon of the rank and charaer
which had been deemed effential to the mem-
bers of that affembly.

As, during the government of the Anglo-
Saxon princcs, every feudal fuperior hiad a court,
compofed of his )'aﬁhls, by whofe affiftance he
decided the law-fuits and regulated the police
of his barony; fo the king, confidercd in the
fame capacity, had likewife a private baron-
court, conftituted in the faime manner, and in-
vefted with fimilar powers.  In that period,
however, the former of thefc courts, being held
by allodial proprietors, acknowledging no far-
ther fubjection to the king than as chief ma-
giftrate of’ the community, were totally inde-
pendent of the latter.  But in the reign of
William the conqucror, when the whole of
the nobility became vaflals of the crown, they
were incorporated in the king’s baron-court,
and the jurifdiétion which they cxercifed in
their own demzfne was rendered {ubordinate to
that of the king as their paramount {uperior.
The feveral diftriéls, which had formerly been
divided into fo many indcpendent lordfhips,

WCEC
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were now united m one great barony, under
the fovereign; and his baron-court afflumed, of
confequence, a juri{diction and authority over
the whole kingdom. Thus, upon the extinc-
tion of the Wittecnagemote, there came to be
fubftituted, mn place of 1t, another court or
mecting, fimilar to the former, and calculated
for the fame purpofes, though conftituted ina
manner fomewhat difterent. To this meceting,
as the Norman or French language was now
fathionable n England, and ¢ven employed n
public deeds and legal proceedimgs, the name
of parliument was given; as the mceting itfelt
correfponded, not only to the affembly known
by thc fame appellation in France, but to the
national council of all thofe European countrics
i which the feudal fyftem had attained the
fame degree of advancement®.

The Englifh parliament, though i*s mem-
bers appeared under a ditferent defeription,

* It has been alleged, that the name of parliament
was bestowed upon the English national council cven in
the reign of Edward the confessor, at which time the
French language began to be fashionable in Fnglaud.—Dis-
course on the English government, published by Nathanicl
Dacon.

G 3 comprchended
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comprehended in reality the fame clafs of peo-
ple who had bcen members of the ancient
Wittenagemote. It was compofed of all the
immediate vaffals of the crown; including the
dignified clergy, and the nobility, whether of
Englifh or of French extra&ion.  The wealth
of thefe perfons, from the fucceflive accumu-
lations of property before, and 1n the reign of
William the conqueror, muft bave been pro-
digious. From the furvey in doomfday-book
it appears, that, about the end of William’s
reign, the immediate vaffais of the crown were
in all about fix hundred: fo inconfiderable was
the number of baronies, whether in the hands
of laymen or ccciefiaftics, into which the whole
territory of England, exclufive of Walcs, and
the three northern counties, and exclusive of
the royal dcmcfncs, had been dlﬁrxbutcd‘ir
Notwith-

* The separate ‘baronies in the different counties, in-
cluding the lands in the crown demesne, amount in all to
1462 But as the samc persons were often posscssed of
cstatcs in many di fferent countles, it is a matter of some ]a-
bour to distinguish thecxact number of separate proprietors.
Tor example, the king himself held lands in every county
except Shropshire.—Comes Moritoniensis posscsscd ba-

ronics
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Notwithftanding the vaflalage into which
the barons had been reduced, their influence
was but little impaired; and, though changed
in outward appearance, they continued to
maitain that authority which great landed
eftates will always procure, By the nature of
their tenures, their property was not rendered

ronics in 20 countics.—Comes Lustachius, in 11.—Comes
Rogerius, in 13.—Willelmus de Warenna, in 12.—Ed-
wardus Sarisberiensis, in g.—Willelmus filius Ansculfi, in
1 1.—Hunfridus Camerarius, in 9 —Comes Alanus, in 11.
~-Comies Hugo, in 21.—Ernulfus de Hesding, in 10.—
Radulphus de Mortemer, in 13.—Episcopus Cantuarensis,
in 8.—KEpiscopus Baiocensis, in 17.—Episcopus Wentoni-
cosis in 11.—Abbatea Westinonasterii, in 14.—Episcopus
Lincolcensis, in 9.

After a pretty accurate scrutiny, it is believed the sepa-
rate crown-vassals, recorded in doomsday-book, are not
above Go3, though they may possibly be one or two below
that number.  Of these, the ecclesiastical vassals, including
Jhe different sorts of religious societics, amount to about
130. It is to be observed, however, that some of these ap-
pear to have belonged to Normandy, though they possessed
lands in England.

It is evident that the power and influence of the crown-
vassals, in the reign of William the conqueror, must have
been great in proportion to the smallness of their number,
and the vast extent of their property.

G 41 more
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more precarious than formerly ; but merely
fubjected to certain burdens or exactions in
favour of the king. As vaffals of the crown,
their dependence upon it was even flighter
than that of the inferior hereditary vaffals upon
their immediate fuperior; and from their
number, their diftance, and their vaft opulence,
the king was lefs able to rctain them in {ub-
jection.  Standing frequently in need of their
fupport and affiftance, he found it highly ex-
pedient to avoid their difpleafure, to confult
them in matters of a public nature, and to
proceed with ther approbation.  In their new
capacity, therefere, they ftill affumed the pri-
vilege of controlling the abufes of admini-
ftration; and in dircéting the great machine
of government, their power was little 1nferior
to that which had formerly been poflefled by
the Wittenagemote*.

The

* That parliaments were frequently held by William the
conqueror, and by his son William Rufus, as well as by
the succeeding monarchs, is indisputable. In the fourth
year of William the conqueror, the laws of Edward the
confessor were confirmed by a great national coundil.
[R. Hoveden. Annal.  Also Selden, Spicilegium  in

Eadmernm.]
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The power of declaring peace and war was
from this time, indeed, regarded as a branch of
the royal prerogative. It was a principle in-

fcparably conneéted with the feudal polity,

Eadmerum.] It is doubtful whether this was the same
parhament which confirmed the collection of Edward the
Confessor’s laws, preserved by Ingulphus, the abbot of
Croyland, and sceretary to William the First.  Sclden,
ibid.— \nother parliament was held in 1070, for termi-
nating a dispute between the archbishop of York and the
bishop of Worcester.—Coram rege ot dorobunie archicpiscep.
Lanfranco, et episcopis abbatibus, comitibusy et primatibus, totius
Anglie. Dr Brady’s Tracts.—Another parliament is men-
tioned in 1084, for changing the canons of Durham mto
Monks— Presentious omnibus episcopis et baronibus meis. 1bid.
~—Sec also in the same author, the incstances of national
councils convened by William Rufus.

The whole territory of England not having been united
as the feudal barony of the king, till near the end of the
Conqucror™ reign, his parliament or baron-court could not,
before this period, be properly invested with ~n authority
over the whole kingdom. It is probable, however, that
this circumstance was overlooked ; and that, as a great part
of the nobility, scon after the conquest, were become vassals
of the crown, they were called, in that capacity, to the
national council; while others, who stil. rctained their
allodial property, might be willing perhaps, without re-
garding the difference of their situation, to join in the d=-

libcrations of that assembly.
that
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that the vaffals of the king, as vfc‘ll as thofe of
cvery fubordinate baron, fhould be liable for
military fervice to their licge lord, and fhould
be ready to attend him in the field whenever
he chofe to call upon them. To dctermine
the particular quarrels in which he fhould
engage, and the military enterprifes which
he fhould undertake, was his province, not
theirs; and, provided their attendance was not
morc burdenfome than their daty required, it
was underftood to be a matter of indifference
to them, againft what enemy they fhould
happen to be employed.  The difdctionary
power, which came thus to be affured by the
king, as the great feudal fuperior of the king-
dom, was, at the fame time, fupported by the
confideration of its cxpediency.  During the
numcrous invafions cuftomary in the feudal
times, it was ncceflury, upon any fudden
cmérgcncy, that the lcader of a barony fhould
takc his meafures upon the fpot; and that
without confulting his vafluls, he thould pro-
cecd to repe) the enemy by force of arms. To
call a council, in fuch a caft, would be to lofe
tL.2 critical moment ; to wafte, in deliberation,
the proper feafon for action; and, for the fake

of
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of a pundlilio, to involve the whole community
i utter deftru@ion. )

This may be accounted the chief difference
between the Anglo-Saxon and the Anglo-
Norman government.  In the former, the
power of making peace and war was invariably
poflefled by the Wittenagemote, and was re-
garded as 1infcparable from the allodial condi-
tion of its members. In the latter, it was
transterred to the fovercign: and this branch
of the feudal {yftem, which was accommo-
dated, perhaps, to the depredations and inter-
nal commotions prevalent in that rude period,
has remained in after ages, when, from a total
change of manners, the circumftances, by
which 1t was recommendcd, have no longer
any cxiftence.

The legiflative power was viewed in a dif-
ferent light.  New regulations generally took
their origin from a complaint of gricvances,
made to the fovereign, the great executor of
the law, and accompanied with a requeft, that,
in the future adminiftration of government,
they might be redrefled. The privilege of
Prefcrring fuch petitions, or at lcaft that of ¢ :-

manding
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manding a pofitive anfwer to them from the
foyereign, was anciently appropriated to the
Wittenagemote; and, upon the diffolution of
that affcmbly, was devolved upon the Anglo-
Norman parliament.  In every fubordinate
barony into which the kingdom was divided,
the vaflals excreifed a fimilar privilege with
refpect to the conduét of their own fuperior.
A public ftatute was, according to this prac-
tice, a fort of paction or agrcement between
the king and his vaffals, by which, at their
defire, he promifed to obferve a certain rule of
conduct ; and in which, therefore, the confent
of both was clearly implicd.  No {uch rule
was ever thought of without the previous re-
quett of parliament, nor was 1t cver cffeétual
to bind the parties, unlefs the fovcreignacceded
to the propofa].

The fupreme diftribution of juftice was
Iikewife a matter of fuch confequence as to re-
quire the interpofition of the crown-vaflals;
and therctore conftituted another privilege of
the Anglo-Norman Parliament.  How this
branch ot bufinefs came, in ordinary cafcs, to
be devolved vpon an inferior court, with re-

fervation
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fervation of an ultimate controlling power in
the parliament, will be the fubjedt of a fepa-
rate inquiry.

Taxation 1s properly a branch of the legis-
lative power; fince every rule that is made,
with refpect to the payment of taxes, 1s a law
which dircéts and limits the tuture admini-
ftration of government.  This branch of le-
giflation 1s 1n 1ticlf of greater importance, and
it is morc likely to be ahufed, than any other ;
becaufc every member in the community has
an 1ntereft to avoid all public bargains, and to
roll them over upon his neighbours 5 while the
chief exccutive officer, or whoever has the
management and difpofal of the revenue, is
interefted to fqueeze as much as he can from
the people.  We may cafily fuppofe, theretore,
that as the vaffals of the crown, after the Nor-
man conquctt, afflumed the ordinary exercife of
the legiflative power, they would not be di-
pofed to relinquith that peculiar branch of
it, which confifted in the impofition of taxes;
and therc is, accordingly, no rcaton to doubt,
that, as far as it could exift in that period, the

power of taxation was immediately transterreZ
from
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from the Wittenogemote of the Saxons to the
Anglo-Norman parliament.

But in that age, there was little occafion for
exercifing this power; few taxes being then,
dircitly at leaft and avowedly, impofed upon
the nation. The chief fupport of the crown
was derived from a revenue independent of the
people; and when additional fupplies became
requifite, they were obtained, either by means
of a private bargain, for a valuable confider-
ation; or under the maitk of a gift or voluntary
contribution.

At a period when mercenary armics were
unknown, and when the adminiftration of
juftice, inftead of being a burden upon the
crown, was the fource of emolumewt, the royal
demefnes, which, after the acceffion of William
the firft, became prodigioufly extentive, toge-
ther with the profits of amerciaments and fines,
and thc common feudal rents and incidents
arifing from the eftates of crown-vaflals, were
fully fufficient to maintain the dignity of the
fovercign, and to defray the ordinary expence
of government. This ancient revenue, how-
=ver, was gradually improved, according to the

increafing
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mcreafing charges of government, by the ad-
dition of fcutages, hydages, and talliages.

The firft were pecuniary compofitions paid
by the crown-vaflals, in place of their military
fervice; and, being fettled, in each cafe, by a
ftipulation between the parties, had no re-
femblance to what 1s properly called a tax. It
was always in the power of the vaffal to infift
upon fuch terms, with refpect to this compo-
fition, as he judged expedient, oreto avoid the
payment of it altogether, by performing the
fervice for which he was originally bound.
The fum paid was a voluntary commutation ;
and therefore 1t muft be underftood that he
who paid it thought himfelf a gainer by the
bargain.

Hydages were due by the foccage-vaflals of
the crown; who, befide their conftant yearly
rent to their fuperior, were bound to fupply
him with carriages, and to perform various
kinds of work. As thefe were, by their nature,
fomewhat indefinite, they came to be fre-
quently exaéted by the crown-officers in an
oppreflive manner; and, when the vaffal rofe
to a degree of wealth and independence, h.
was willing to exchange them for a pecuniary

payment,
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payment, which might, at the fame time, yicld
more profit to the crown. Of this payment
the extent was originally fixed, like that of the
fcutage, by an agreement in cach cafe between
the partics.

Talliages were paid, in like manner, by the
inhabitants of towns in the king’s demefne.
As the king protected his boroughs, and be-
ftowed upon them various privileges, with re-
fpcct to their manufactures, fo he levied from
them fuch tolls and cuties as they were able to
bear. According as thofc communities be-
came opulent and flourithing, their duties were
multiplied, and rendered more troublefome and
vexatious; from which it was at length found
convenient that they fhould be converted into
a rcgular pecuniary affeflment*,

The trade of the country, however incon-
fiderable, became alfo the means of procuring
fome revenue to the fovereign. Perfons en-
gaged in this employment, ftanding in need of
the protection of government, and bcing alfo
frequently deftitute of conveniencies for tranf-

* The name of talliage is frequently extended to every
pecuniary contribution levied by the superior from his
vassals, ‘

. porting



THEIR EFFECTS UPON PARTTAMENT. 97

porting and vending their goods, were not only
protected, but even fometimes provided with
warehoufes, and with meafures and weights,
by the king; who, 1n return, demanded from
them, cither a part of their commodity, or
fome other payment fuited to the nature of the
benefit which they had received. A fimlar
payrfent was demanded by the king upon the
paflage of goods from one port of the kingdom
to another. To the duties which came thus
to be cftablithed by long ufage, was given the
appellation of cuffoms. Having arifen from the
demands of one party, and the acquiefcence of
the other, they were in reality founded upon
a fort of ttipulation or mutual agreement.
When all thefe branches of revenue proved
infufficient, the king upon any extraordinary
exigence applied for an azd, or general contri-
bution from his vaffals. We find that aids are
enumerated among the feudal ncidents; but,
exclufive of the three cafes formerly mentioned,
whatever was contributed 1n this manner, ap-
pears to have been regarded in the light of a
free gift; and, according to this view, came
afterwards to be denomiinated a berevolence.
Though none of thofe dutics, which were
VOL. IJ. I levield
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levied by the exprefs or implied confent of
partics, could with propricty be confidered as
taxcs, they became in reality the fource of much
oppreflion and njuftice. It was dangerous to
refufe the fovereign, even when he demanded
a thing to which he had noright. ¥t was dif-
ficult to make an equal bargain with a perfon
fo greatly fuperior in power and inttu¥nee.
By adhering ftrictly to their privileges, and by
mcurring the refentment of the king, the pco-
ple fubjected to thofe impofitions might be
utterly ruined; and were, on every occafion,
likely to lofc much more than the value of
what was demanded from them.  When the
abufcs, however, of which the crown was guilty
in relation to thefe exa&tions, had rifen to a cer-
tain height, they became the fubject of zenceral
complaint, and attracted the notice of the le-
giflature.  Scutages, payable by the military
vafluls of the crown, came to be fixed by par-
liament, of which thofe vaflals were members.
After the foccage tenants and the burgefles had
acquired a degree of opulence, the fame rule
waus extended to the hydages, and  talilages,
levied from thofe two orders of men. The aids,
demandcd promifcuoufly from all the ditferent

forts
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forts of crown vafluls, came to be regulated by
the fame authority*. The cuttoms, onginally
of little importance, were, by the gradual ex-
tenfion of trade, and the mcreafing demands of
the crown, brought likewife into public view,
and acquired fuch magnitude as to occafion
the interpofition of parliament. By a flatute
in the reaign of Edward the firit, 1t 15 provided
that thofe duties fhall not be levied without
the ¢ common aflent of the realm .7

With refpeét to the manner of convening
the national council, it was not immediately
varied by the Norman conquett. The parlia-
ment, from the acceffion of William the Firft,
was held, like the Wittenagemote in the Saxon
timcs, cither according to ancient ufage, at the
three {tated feftivals of Chrittimas, Eafter, and
Whitfuntide, or, upon particular exigencies, by
virtue of a fummons from the king. By de-
grees, however, the occafional mecetings ex-
tended the fubjeéts of their deliberation ; while,

* With regard to aids, and scutage,, this provision is
madc in the charter of king John, § 12, 'The statutes 25
Edward L c. 5, 6. and 34 Edward I. contain the same re-
gulation with respect to aids and talliages.

t+ 25 Edw. L c. 7.

H?2 on
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on the other hand, the regular cuftomary aic
femblies were trequently prevented by the dif-
orderly ftate of the country. In the war be-
tween the emprefs Matilda and king Stephen,
they met with great interruptions, and from
the beginning of the convulfions 1 the reign
of king John, were entirely difcontinued. The
power of calling parhaments, and confequently
of putting a negatne upon 1ts meetings, was
thus inall cafes devolved upon the fovereign .

From thefe particulars, 1t 15 evident, that the
Fnglith monarchs, after the Norman conquett,
were far filom pofletiing an abfolute authority ;
and that the conftitution, notwithftanding the
recent exaltation of the crown, {till retained a
confidcrable proportion of the preceding arifto-
cracy. s the national council, compofed of
the nobility or great proprictors of land, was
ivefted with the legiflative power, including
that of impofing taxes, and with the power ot
diftnbuting juftice in the laft refort, 1t enjoyed,
of courfe, the right of controlling and directing
the fovereign in the moft important parts of
admin:ftration.

* Gurdon’s Hitory of Parliament,
Froin
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i'rom the ftate of the revenue, indeed, n
that period, the executive power was under lefs
reftraint from the legiflature than it has become
m later ages.  As the king had {eldom occa-
fion to {folicit a fupply from parliament, he was
the lefs liable to be queftioned about the dif-
poful of his mcome.  The people, who gave
vothing to the public magiftrate for defraying
the expence of government, had but little in-
citement or pretence, cither to find fault with
his weonomy, or to require a {trict account of
his munagement.  He managed the revenue
of the kingdom, as other individuals were ac-
cuftomed to manage their own eftates; and the
idea of a public officer, or magiftrate, was apt
to be funk 1n that ot an ordinary proprictor, to
whom the crown, and the revenuces conne&ed
with 1t, have been tranfmtted like a private
inhcritance.

It muft at the fame time be admitted, that
abufes 1n the exercife of the cxccutive power
were then extremely frequent, and werg often
fuffered to pafs without animadverfion or no-
tice. The legiflature had too little experience,
to provide regulations for preventiag the nu
merous inftances of malverfation in office that

i 3 WwWCere
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were likely to oceur: judicil eftablifhments
had not yet attained fuch pertection as might
enable them woth guicherdns to vunith the fe-
veral viokations of juftice; nor had lene ufage
eitetiihiced diole g table masims of govern-
ment, which are the common ey of po-
hthed marners, and which otten fupply the
place of potithve mittutions, The conduct of
the soverei n, therefore, and even th .t of 1n-
forior otficers 1 the erdinany courie of admi-
niftration, was ina great mewuare diferetionary
and o s no otherwife reitiamned, than by the
frar of cxcianyg zencral clumour and ditturb-
ance.  But manvaiduals night futtain much
oppreffion i fore thair complaints were Likely
to cocife atteaton, end might be difpofed,
from prudential contideranons, to fubnit to
naoay nuries and meonseniencies, rather than
contend o rainft the whele force of the crown.
In thas dllx‘-rdcrb ftate of fucicty, perfons who
prctared any requedt to the king, or who had
even any claim of night, in which his mtereft
was concerped, were commonly induced to
fecure his favour by a prefent, or, if you will,
vy a bribe. A numerous hift of thofe prefents,
which were made to the fovereign, in order to
procure
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procurc what was barcly juftice, has been
colle¢ted by different authors, with a view of
demontftrating the defpotical nature of the
Anglo-Norman government.  But thefe in-
ftances tend only to prove the frequency aof
abuifcs, from the want of a regular polity, ex-
tending to all the departments of adminiitra-
tion. They fhew that the government was
rude and impertect, and therefore in many cafes
arbitrary ; not that it was an abfolute mo-
_narchy : that the national council was negligent
and unfkilful in reftraining diforders ; not that
it was deftitute of authority to limit the pre-
rogative. Thisiswhat happens in the ipfancy of
cevery political fyftem, whatever be the peculiar
plan upon which it is formed. The ftrong
find themfclves often at liberty to opprefs the
weak 5 perfons of inferior flation are therefore
obliged to fhelter themielves under the wings
of a fuperior ; and are glad to obtan, by folici-
tation or bribery, the quict exercife ot thofe
rights which they are unable to maintz2in by
any other means.

What puts this obfervation in a clear light
15, that the abufes of the executive power,
which were o frequent in the carly periods of

H -1 the
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the Englith conftitution, have fince been re-
moved by the gradual improvement ot arts,
and the correfpondent progrefs of manners,
without any confidcrable change m the diftni-
bution of the great powers of government.
The outlines of the Englith conftitution are
not very ditterent, at this dav, trom what they
were 1n the reign of Wilhum the Conqueror
but the pewers whnch were then unnverfully
acknowleduced, have been fince more minutcly
applied to the detail of admimtration; and the
variations, that have occurred 1in the modes of
Iiving, and 1n the condition of individuals, have
been gradually accommodated to the tpirit of
the old int’titution.s. The experience of the
nation has led them to fill up the piciure, of
which a rude fketch was delincated mn that

carly period.

CHAP.
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CHAP. IIL

Of the ordinary Courts of Juflice after the Nor-
man Conqusfi.

HE diftribution of juftice, in the laft re-

fort, wus not the moft brilliant or con-
fpicuous, though 1t was, undoubtedly, one of
the moft ufetul departments belonging to the
national council.  During the latter part of
the Anglo-Saxon  government, this branch
of bufinefs was commonly devolved  upon
occafional meetings ot the Wittenagemotce;
which being called for difcutfling matters of
inferior concern, were feldom attended by any
other members than fuch as happened, at the
time, to be retamed about the king's perfon.
But, after the Norman conqueit, the changes
which have been mentioned in the {tate of the
country contributed to produce farther alter-
atlons in the judicial eftablithments ; and par-
txcu arly, to diveft morc cntirely the public
qﬁunbly of the ordinary cognizancc of law-
fuits. By the complction of the teudal fyftem.
in France, the adminiftration of juftice in that
country
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country attained a degree of regularity which
was formerly unkoown; and upon the ac-
cetfion of Wilham the [irft, to the Englith
th:ronc, the improvements o this branch of
policy, which bad beea extended to Normandy,
at that tine ¢ pact of thie Fiench dominions,
were gradioahy sutroduced mto Britamn. As
the feveral Ciltiiets of the kingdom, which had
formerly been ditiracied by the feuds of their
sidependent leaders, came now to be umited
under the feudal funenonty of the crown, the
decifion of privute quarrels by the fword was
more cffectually reftrained ; while the vigour
and influcnce, potiviied by the two firlt princes
of the Norman race, co-opcrated with the
natural progrefs of focicty in bringing the
ditferences among all the inhabitants under the
determination of the magiftrate.  From the
confequent multiplication of appeals to par-
liament, the members of that aflembly became
daily lefs difpofed to exccute this part of their
duty; at the famce time that, from the incrcaﬁ@g
authority of the crown, their attendance was
rendered proportionably lefs neceflarg,  The
number of crown-vafluls, convened on fuch
occafions, was therefore gradually diminithed ;

the
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the abfence of others was morc and more over-
looked; and at length there was formed, out
of parliament, a reguluar tribunal, for the fole
purpofe of deciding law-fuiss, and compofed of
an arbitrary number of thote perfons who fat
m the greater afiembly.  The great ofhicers of
the crown, being always upon the fpot, when-
ever a meeting of this kind was calied, became
its ordinary conftituent members; and to thefe
were added by the king particular perfons, who,
from their knowledge of law, or cxperience
bufincfs, were thought qualified to affift in the
inferior departments of office *.

This

* Acrount of i tethun Y oy TN W Tvory of Lx-
e, The peatottioors o s WDy T co s are made
by th s aathor to brecvsn mnons v ton chiefl juse

> ]

ticie, 20 b constabies 20 v vomecdhldl 40 The

~,cncsclml't wodapeors 50 bocnoesiun, 60 The chan-

cellor, 7. lewcreooes otthec s le‘.‘"junt;dcr WS

ori " ally the onaht er o hestonods But when the
privsrive gt ro, bt b the dhief oflicer of

the fimily, C.nc 10 Lo ouseess dof reatministerial powers
over the wiole kingdoiny a depury wes appuinted to numage
the affairs of the howscholl, who arquiring high rank and
authority, rccu\md the appellating of sencachaliy or stewward
of the houselcldy as the otive was cal’el the o wd of the

Eingdan. l‘hc subordinate appointnient of a steward of
the
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This court, from the placc in which 1t was
commorly held, received the appellation of the
anla regis.  In its conftitution and origin, it
correfponded cxactly with the conr de rov,
which, after the acceflion of Hugh Capet,
was gradually formed out of the ancient par-
hament of France; and with the anlic conncil,
which, after the time of Otho the Great, arofe,
in like manncr, out of the dicet of the German

the household, or romer palatiz, isalso to be found in France,
Germany, and other feudal countries.

The office of constable, or chief groom, had come in
England, as well as upon the continent, to be divided into
two branches, that of the ccnstable and marshal; or of
the groom and the smith, or farrier.

The seneschal and dapifer ought, in all probability, to
have been distinguished; as in France, and of course in
Normandy, the oflices of steward, and butler, or cup-bearer,
had been long separated.

The treasurer is supposed to have been originally the
deputy of the high-steward.—DBut in later times was more
probably that of the chamberluin, who came to have the
principad charge o7 the revenue.

Sce an aceount of the rank and employment of these
officers, in that branch of the king’s court which had the
maragement of the revenue, in the Dialogus de Scacario,
blished by Madox, from the black and the red books of
Lexchequer.

empire
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empire. In Scotland we meet with a court of
the fame nature ; and there 1s reafon to behieve
that, in every European kingdom of confider-
able extent, the progrefs of the feudal {yftem
gave rifc to a fimilar inftitution.  In all thefe
countrics, as well as in England, 1t appears
probable, that this tribunal was dctached from
the national council by connivance rather than
by any pofitive appointment ; from a difpofi-
tion in the people to confult their own cafe
and conveniency, more than from any defign
upon the part of the crown to limit their pri-
vileges; 1n fhort, from no preconceived plan
of altering the conftitution, but from a natural
and obvious accommodation to the circum-
ftances of the commumty ; and from an im-
mediate profpeét of advantage, by facilitating
the diftribution ot juftice.  As this tribunal,
therefore, has been formed m a flow and
gradual manner, it feems difficult, 1 any of
the countrics above-mentioned, to afcertain
the precife date of its formation.  In England, |
the inftitution of the awla regis 1s commonly
afcribed to William the Conqueror ; but this
muft be underftood with relation te the firft
appearance of that court, as diftinét from the

NN
g!’(au(,f
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greater meeting of parliament, and not with
refpect to the fubfequent variations and im-
provements which preceded its complete cfta-
blithment.

This court was held by the Englith monarchs,
not only in theciy moft ufual place of refidence,
but wherever they happened to be, when there
was found occafion for its interpofition. [t
had the famc cextent of jurifdiction with
parliament, out of which it had grown; and
therefore obtained the cognizance of all ordi-
nary law-fuits, whether civil, criminal, or
fifcal.

The king him{clf prefided in the awla regis,
whenever he thought proper to fit there as a
judge ; but the ordinary prefident of this court
was the lord high fteward, the principal officer
of the crown; who, in rank and authority,
had rifen to be the fecond perfon in the king-
dom; and upon whom the king, when abfent
from parliament, had hkewife devolved the
right of prefiding in that affembly *. ¢

* When the members of this court transacted civil and
criminal pleas, they sat in the hall of the king : when they
acted as a court of revennve, they sat in the Exchequer.
Dial. de Scacario.  Baron Gilbert’s Hist, of Chancery.

For
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For fome time after this tribunal had been
feparated from the meetings of parliament, ft
ftill confifted of all the great officers of the

g

crown ; but according as, by the gradual cx-

.
tenfion of 1ts authority, 1t had occafion to fit
more frequently, the attendance even of the
greater part of thefe members was rendered
more ufelefs, as well as nconvement; and
thercfore became the lefs regular. The king,
at the fame time, acquiring higher notions of
1s own dignity, or finding Limfclf more en-

his own dignity, or finding Limfclt
gaged in the other departments of government,
ceafed alfo to exercife the ordiary functions of
ajudge; fo that the high fteward became in a
manner the fole magiftrate of the witla regis;
and, from this moft confpicuous branch of
power annexed to his officc, was denominated

the grand jufliciary *.

While

* That the grand justidiary of Englind was originally

£ J ) I3 IS y
the high steward, uppears indisputable. 1. That the Ingh
steward, or maire of the pualace, in France, was ancontly
the officer of the crown who acquired the hinhes dignity
and authority over the kingdom, is universally admitted.
2. In Normandy a similar oflicer, appointed by the duke,
appears to have been chief justiciar throughout the dutchy.
See Coustumier du Normandie. 3. Irgin the black and

red



112 ORDINARY COURTS OF JUSTICE

While the judicial authority of parliament
was thus delegated to another court, the king
exercifed the chict parts of the executive power,
by the affiftance of a privy-council, compofed

of

red books of Exchequer, there is distinct evidence that
Robert carl of Lecicester, who, in the reign of Henry the
Second, was the high steward, had alfo the office of grand
Justiciary.  Non silum ad scacarium werum per universum
regnum PRESIDENTIS dignitatem obiinuit. 'The author of
this account was a cotemporary, who says he saw the great
officer whom he speaks of. 4. That the high steward had
by his office the right of presiding over the king’s privy
counsellors, and over all the officers and minifters of justice
in the kingdom, appears also from an old manuscript,
intitled, Quis sit Seneschallus .inglie, et quid ejus officum,
quoted by Sir Rebert Cotton and other antiquaries, whose
researches upon this subject are preserved in Hearne’s Col-
leCtion.—See the facts collected by these authors—also
Spelm. Gloss. v. Justiciarius Capitalis.

It is true, that among the English historians and anti.
quaries there is some confusion in the accounts given of the
persons who held the office of high steward and of jus-
ticiary. This seems to have arisen partly from the diffi-
culty of distinguishing the old high steward from his origi-
nal deputy th= steward of the household; and partly from
the occasional appointments made by the sovereign of
persons to preside in particular trials, who have been
mistaken for permanent justiciaries. ‘I'his last scems to be
the great source of error in Madox. i

5. That
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of fuch barons as enjoyed his particular favour
and confidence. Some inftitution of this na-
turc had probably exifted, at lcaft occafionally,
during the reigns of the later Saxon princes;
but, after the Norman conqueft, when the
prerogative was confiderably exalted, the privy-
council, of confequence, rofe in dignity, and
its interpofitions became  proportionably more
extenfive. The members of this mecting, it
is probable, were nearly the fame perions who.
from their employment about the king's per-
fon, had ufually been called to fit i the aula
regis, after 1t came to be feparated from the
greater meeting of parliament; and even when
the king and his privy-counfellors had devolved
the ordinary bufinefs of that court upon a fingle
magiftrate, they fhill retained the cognizance
of fuch extraordinary caufcs, both civil and cri-
minal, as more immediately excited their at-
tention. Of the caufcs which came, in this
manner, to be determined by the king and his

5. That the high steward was anciently the president
over the king’s judges, and even of the high court of
parliament, is further confirmed by the privilege of that
officer, when created, in later times, to presid: in the house
of lords.

vOL. 1L I privy-
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privy-council, and were at length, by cuftoni,
appropriated to that court, there were three
different forts.

1. When a crime was committed, for the
punithment of which the common law had
made no proper provifion, it was thought cx-
pedicut, that the criminal fhould not be per-
mitted to cfcape from juftice; but that he
thould be called before this extraordinary tri-
bunal, and punifhed according to the nature of
his offence.  From the mectings of the privy-
council, which gave a decifion in fuch uncom-
mon and fingular cafes, there was formed, mn
after times, a regular jurifdition, known by
the name of the flar cliamber *.

From the naturc of things, it was to be cx-
pected, that this jurifdiGion would foon de-
generate into tyranny and oppreflion. The
procedure of the court, as it related to matters

* Concerning the origin of thc name of star- chamber,
and the original nature of that court, see Sir Thomas Smith
de Repub. Angl.—Lamb. Arch.—Blackstone’s Comment.
—The nature of the jurisdiction anciently possessed by the
star chamber, may be concéived from the sort of offences
concerning which that court is directed to enquire, by the
statutes 3 Henry VIL ¢. 1. and 21 Henry VIIL c. 20.
See Coke’s Inst, .

n
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1in which no rule had been cftablithed, was, of
courfe, difcretionary and fluQuating : at the
fame time that the caufes which might come
before it, under pretence of not being properly
regulated by common law, were capable of
being multiplied without end : not to mention,
that, as the members of this court were cre-
ated and removed at pleafure by the king, fo
the decifions, whenever he chofe to interfere,
depended entirely upon his will.  Thefe ob-
jetions, however, to the jurifdi¢tion of the
{tar-chamber, which appecar fo well founded,
and which, in a future period, occafioned the
abolition of that court, were not likely to be
fuggefted upon its firft eftablifiment, when its
mnterpofitions, we may fuppofc, were few, and
Jimited to cafes of great ncceflity, and when
the fimplicity of the age was more difpofed to
regard the immediate benefit arifing from any
meafure, than to confider the diftant confe-
quences of which, as a matter of precedent, it
might poflibly be productive.

2. In civil queftions, the rules of common
law, which had been gradually eftablithed by
judges in order to avoid reflections, and to pre-

vent inconfiftency of condud, were fometimes
12 found
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found {o extremcly defetive as te lay the court
under the difagrecable neceffity, cither of re-
fufing juttice to individuals, or of pronouncing
an improper decifion.  The king and his privy-
council, upon the fame principle which led
them to interfere in extraordinary crimes, were
induced to hear the complaints of perfons who
bad fuffered injuftice from the rude and im-
pertedt fyftem of junifprudence adopted by the
grand jufticiary ; and to afford them relief by a
decifion according to confcience or natural equi-

The interpofitions derived from this fource,
becoming numcrous, and being often attended
with fome difficalty, were put morc immedi-
ately under the direction of the chancellor;
who, as the king's fecretary, was ufually a man
of fome litcrature ; and who, having become
the clerk, or keeper of the records of the aw/a
regis, was particularly converfant in matters of
law, and qualified to decide mn fuch nice and
intricate cafes.  In wlas manncr the decifions
of this officer, who acted at fuft with the
affiftance of « commlttc_c of privy-couniellors,
gave rife to thqunfdx&xon of the conrt of chan-
sery, will fall more properly to be confidered
hereafter.

3. When
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3. When the Chriftian clergy had acquired
an extenfive authority and jurifdi¢tion in the
weftern part of Furope, we find that, what-
ever cenfure they may deferve for the interefted
policy which they prachifed in other refpeds,
they had the fingular merit of endeavouring
every where to reprefs the diforder and 1n-
juftice arifing from the anarchy of the feudal
times. The weak and defencelefs, who met
with infult and oppreffion from every other
quarter, found prote¢tion from the church;
and the caufes of widows and orphans, and of
all perfons in circumftances of diftrefs*, which
had been banifthed from the barbarous tribunal
of the lay-judges, procured a welcome recep-
tion in the fpiritual court; where they were
commonly examined with candour, and dc-
termined with impartiality.

In imitation, as it fhould fecem, of this
ecclefiaftical interpofition, the king of England
took under his immediate proteétion the caufcs
of fuch as, by reafon of ther poverty, were
unable to bear the expenfe of an ordinary law-
fuit; and, fince no other court in the country

* Perfona miferabilec.
13 ' could
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could give the proper redrefs, he encouraged
thofc perfons to bring a petition or {upphication
to the privy-council; which decided their
claimsin a fummary mauner, and without the
forms obferved in the ordinary tribunals. Hence
particular perfons being entrufted with this
branch of bufinefs, compofed at length a court
of requefls, as it was called ; which, for a long
time, had no warrant of ordinary jurifdiction;
but which, as the complaints that came before
it could not be accurately defined, afflumed at
length fo great powers as to render 1t unpopular,
and, in the reign of Charles the firft, to occa-
fion its abolition¥.

The mnfluence of that humanity, difplayed
by the church, was not confined to England;
but appears to have produced a fimilar inter-
pofition in the government of other European
countries. In France it was anciently the
cuftom to prefent petitions or complaints to
the king at the gate of his palace ; and, for the
purpofe of receiving and cxamining thefe, the
king was early led to appoint certain perfons
belonging to his houfhold. If any petition

* Sir Tho. Smith de Repub. Anglor.—Blackstone’s

Comment.
was
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was of too great confequence to be anfwered
immediately by thefe commiffioners, they
were dircéted to make a report of it to the
king, and to rcquire the attendance of the
parties, in order that the caufec might be heard
and determined. The perfons appointed for
the determination of fuch caufes, who feem to
have been members of the king’s privy-council,
were called maifires des requefies de T'hoflel du
roy. Their number was increafed to fix, of
which the one halt’ were ceclefiaftics; and they
fcem at length to have been formed into a
feparate court, under the name of the chamber
of requefis*.

The inftitution of the aula regis, or court of
the grand jufticiary, was a natural, and a very
great improvement in the fyftem of judicial
policy. The great national council could not
be very frequently convened, and 1its decifions,
therefore, efpecially in matters of private pro-
perty, were not cafily procured. But the
fmaller tribunal of the aw/a regis was cafily
kept in recadinefs, to determine every contro-
verfy whether civil or criminal.  As the king,
amid the diforders of the feudal government,
was under the neceflity of making frequent

* Recherches de la France. D’Estiennc Pasquicr.
14 journies
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journies over the kingdom, in order to main-
tain his authority, and to fupprefs or prevent
infurreions, he was enabled to receive, in
every quarter, the complaints of his people,
and found no difficulty in calling this court to
give fuch redrefs as the occafion might require.
Jufticc was made, in this manner, to pervade
the country ; reparation of injuries was rendered
more certain, whilc the expence of litigation
was diminifthed ; and, by punithing crimes in
the neighbourhood of thofe places where they
had been committed, the axe and the halter
became an immediate and powerful antidote
to the poifon of bad example.

From the decifions of this tribunal, there
always lay an appeal to the high court of
parliament. This was a confequence of the
manner in which the awla regis was formed ;
by the mere difufe of attendance in the greater
part of the members of parliament; who thence
were underftood to have delegated the ordinary
judicial power to fuch of their number as con-
tinued 1n the exercife of it. But as this delega-
tion was intended merely to fave trouble to'the
members of parliament, it was not conceived
to exclude a full meeting of that council from

reviewing, in cxtraordinary cafes the proce-
dure
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dure of the committee upon whom this ordi-
nary jurifdi¢tion had been devolved.  Though
parliament might with to be difengaged from
the labour attending the decifion of law-fuits,
it was probably not willing to refign the
authority conneéted with that employment ;
and, while it acquiefced in the fubftitution of
a court for exercifing the whole parliamentary
jurifdi&tion in the firft inftance, it ftill referved
the power, which might be exerted on fingular
occafions, of fuperintending the procecedings

of that court, and of controlling its decifions.
The aula regis, being a fort of deputation
from the national council, or king's baron-
court, had, on the other hand, a power of
reviewing the fentences of the feveral tribunals
erected in different parts of the kingdom ; and
became an intermediate court between them
and the high court of parliament.  There was
the fame reafon for committing to the court
of the grand jufticiary, the province of hearing
and difcufling appeals from inferior tribunals,
as for devolving upon it an original jurifdic-
tion in parliamentary a&ions. The full cfta-
blithment of this tribunal, howcver, together
with the changes in the ftate of property after
the
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the Norman conquett, contributed to limit the
authority of thefc inferior courts, and to render
their interpofition of little importance.

When the great lords of a county had be-
come vaflals of the crown, they cluimed the
privilege of bringing their law-fuits, in the firft
inftance, before the baron-courtof the fovercign,
their immediate fuperior. To the fame court
were brought immediately, appeals frem the
~ {fentences pronounced by thefe great lords in
their own baron-courts. The fheriff, now
converted into a crown vaffal, befide the jurif-
diction over his own feudal barony, appears to
have ftill retained the power of deciding con-
troverfies between the rear-vaffals or tenants
belonging to diffcrent baronies within his
county.

But the authority poflefled by the aula regis,
which was daily extended, from the increafing
power of the crown, enabled that court even
to make continual cncroachments upon the
fubordinate jurifdiction of the fheriff and of
the different barons. It could be of little ad-
vantage to the mhabitants, that their law-fuits
were brought in the firft inftance before the
court of the baron or of the thentl, fince the

decifion
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decifion of thofe judges might, with the utmoft
facility, be reviewed by the court of the grand
jufticiary ; and, as this great tribunal appeared
occafionally i all parts of the kingdom, and
diftributed juftice with fuperior efficacy and
iplendor, men were frequently difpofed to pafs
over the inferior courts, and took encourage-
ment to bring their difputes immediatcly be-
forc the court of appeal. Thus, by the gradual
operation of the fame circumftances, the judi-
catorics of each barony, and county, dwindled
into aftate of infignificance ; their junfdiction
was at length reftnited to matters of {mall
value; and the greater part of caufes, civil and
criminal, as well as fifcal, were appropriated to
the ordinary baron-court of the fovercign.

Mr. Hume imagines, that nonc of the other
feudal governments in Europe had fuch infh-
tutions as the county-courts; and feems to be
of opinion, that as thefe courts, by requiring
the frequent attendance of the barons, contri-
buted to remind them of their dependence upon
the king, they muft have had rcmarkable ef-
felts in reducing thofe great perfonages under

the authozity of the chief magiftrate.
But
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But the county-courts were fo far from
being peculiar to England, that they appear,
mn the carly periods of the feudal fyftem, to
have exifted throughout all the weftern parts
of Europe. In France, and in feveral other
countries upon the continent, thofe courts
began fooner to lofe their authority than in
England; becaufe the fovereign had fooner
acquired a feudal fuperiority over the great
lords; by which they were reduced under the
immediate jurifdi@ion of the king's baron-
court, and withdrawn from that of the chief
officcrof a county.  In Scotland, on the other
hand, where the influence of the crown over
the nobles advanced more flowly than in Eng-
land, the county-courts were enabled much
longer to preferve their primitive jurifdiflion ;
fo that a confiderable fhare of it has been
tranfmitted to the prefent time, and become
a permanent branch of the judicial polity.

It feems difficult, therefore, to fuppofe that
the long continuance of the courts of the
theriff in England had any tendency to in-
creafe or maintain the authority of the king
over the barons.  The decay of thofe judicial

eftablithments
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eftablithments appears, on the contrary, to have
been a neceflary confequence of a correfpondent
exaltation of the crown ; and we thall find that,
in every country, they remained longer m
power and fplendor, according as particular
circumitances contributed to thwart the am-
bitious views of the monarch, and to prevent
the extenfion of his prerogative.

In the dominions belonging to France the
judicial power of the cour de roy advanced very
quickly from the reign of Hugh Capet, by the
difufe of the county courts, and by recciving
appceals from the courts of the barons. Thefe
appeals, agrecable to the general cuftom of the
feudal governments, contained at firft a com-
plaint that injufticc had been committed by
the inferior judge, who, therefore, was obliged
to appear as a party, before the fuperior tri-
bunal.  But according as the prachice of
appealing became more frequent, the petitions
of appeal were admitted upon flighter grounds;
the charge of wilful injuftice againft the in-
ferior courts was more and more overlooked ;
the magitrates who had prefided in thefe
courts, were no longer fufficiently iuterefted to
appear for the juftification of their conduct;

and
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and the controverfy was examined in the court
of review, for the fole purpofe of determining
the propricty or impropriety of the former de-
cifion.

It 1s true, that from the diforders which
prevailed in France, under the later princes of
the Carlovingian race, one or two of the great
lords had acquired fuch independence, as, for
fome time after the reign of Hugh Capet, pre-
vented the king from reviewing their fentences;
but this 1s mentioned by all the hiftorians as a
remarkable fingularity. It alfo merits atten-
tion, that the French monarchs, about this
period, were not content with the power of
recerving appeals from the feveral courts of
their barons. An expedient was devifed of
fending royal bailiffs into different parts of the
kingdom, with a commiflion to take cognizance
of all thofe caufés in which the fovereign was
interefted, and in reality for the purpofe of
abridging and limiting the fubordinate jurif-
diction of the neighbouring feudal fuperiors,
By an edi® of Philip Auguftus, in the ycar
1190, thofe bailiffs were appointed 1n all the
principal towns of the kingdom¥.

* Hainaglt’s Abridgment of Hist. of France.
CHAP.
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CHAP. IV.

Progrefs of ecclefiaflical Jurifdiction and Au-
thority.

HE hierarchy of the weftern church
grew up and extended itfelf over the
kingdom: of Europe, independent of the
boundaries which had been fet to the do-
minion of fecular princes, and of the revolu-
tions which took place in the ftate of any
civil government. The Roman pontiff, hav-
ing found the means of uniting under his
proteétion the clergy of each particular king-
dom, was equally interefted in promoting their
influence, as they were in maintaining the
authority of their fpiritual leader. By taking
advantage, therefore, of the various and fuc-
ceflive contentions among oppofite and rival
powers, he was enabled to extort conceffions
from thofe whom he had fupported, to levy
impofitions, and to exalt the dignity and pre-

rogatives of the holy fee.
The Norman conqueft, in England, was
followed by a complete feparation of the
ecclefiaftical
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ecclefiaftical from the temporal courts. By a
regulation of William the Conqueror, the
bithop was no longer permitted to fit as a judge
in the court of the county, nor the rural dcan
in that of the hundred *. This altcration had
undoubtedly a tendency to promote that cx-
clufive jurifdi&ion which the clergy were de-
firous of eftablithing; and to build up that
fyftem of church power which the wifdom of
after ages found it fo necceflary, and at the
fame time fo difficult, to pull down. Under
the dominion of the Anglo-Saxon princes,
while the fpiritual judges were aflociated with
the civil magiftrate, many caufes of an eccle-
fiattical nature were brought under the cog-
nizance of the temporal courts; and though,
from the fuperior knowledge and addrefs of
churchmen, the decifions given by thofc tri-
bunals might be apt, in fome cafes, to favour
of a clerical fpirit, there was little danger, from
this arrangement, that the church would be-
come totally indcpendent of the ftate. But
from the moment that the clergy werc ex-
cluded from a voice in the courts of the

* William the Conqueror’s charter, with advice of the

national council. Spelman.
hundred
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hundred and of the county, ecclefiaftical con-
trov cr{ics wef appropriated, in all cafes, to the
_]udxcatoncs of the church; and the ambition
of churchmen immediately excited them to
extend thetr own peculiar jurifdiction, by in-
vading that of the civil magiftrate.

The encroachments made by the fpiritual,
upon the province of the temporal courts,
were of a fimilar nature in England, and in all
the other countries belonging to the Weftern
church. The pretence for thefe encroachments
was, the privilege of the clergy to infli&k cen-
fure upon every irregulanty, which could be
confidered as a_fix, or an offence 1n the fight of
God. Under this defeription every adt of in-
juftice, every violation of the laws of the land,
was manifeftly included; but the offences
which in this view attradted more particularly
the attention of churchmen were fuck, it may
eafily be conceived, as had an immediate con-
nexion with their own intereft, or with thofe
rcligious obfervances from which their own
dignity and importance were in fome meafure
derived.

One of the firft interpofitions of the church,
in a matter of civil jurifdi&tion, appears to

VOL. II. IN have
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have becen made with relation to 7ythes, and
other ccclefiaftical revenues. ™%n affer the
rights of the clergy, in this particular, had re-
ccived the fanction of public authority, they
were not likely to meet with a vigorous and
hearty fupport from the civil magiftrate; and
it was thercrore confidered by the church, as a
matter of gencral concern, to render them
cffectual in the fpiritual court.

The performance of teftamentary bequefts
was viewed 1 a fimilar light.  Asin the ex-
ercife of their profeffion, the clergy were fre-
quently employed about dying perfons, and
had almoft the exclufive pofletlion of all the
literature of that ignorant age, they were ufu-
ally confulted upon the making of teftaments,
and bccame the common witnefles to thofe
deeds. It would be doing them injuftice to
fay, tha* they negleéted to avail themfelves of
that fituation, for increafing the revenue of the
refpective corporations to which they belonged.
With {0 great diligence and fuccefs did they
perform this part of their duty, that few per-
fons adventured to take a ncar profpeét of a
future ftate, without making confiderable
donations for pions nfes; and the effe& of in-

culcating
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culcating the fame doérine, was at length
rendered {o univerfal, that, in many countries
of Europe, a great proportion of every perfonal
eftate was, without any teftament, and in virtue
of a tacit or prefumed will of the proprictor,
transferred, by the ordinary courfe of fucceffion,
to the church. Thus the clergy were not only
the beft qualified for explaining the will of the
teftator, but had befides a peculiar intereft in
the execution of it; and thereforc, by their
activity and vigilance, joined to the indifference
and remifinefs of the civil tribunals, they found
it not difficult, in quettions of this nature, to
acquire an exclufive jurifdiction.

from the fame principle which recom-
mended penances and mortifications as highly
meritorious, the minifters of religion thought
it incumbent upon them to cenfure and
difcourage all excefles in fenfual pleafure ;
and in a particular manner to reftrain cvery
irregularity with refpect to the intercourfe of
the fexes. The contraét of marriage was
therefore brought under their 1immediate in-
fpection ; and, as it camc to be cclebrated by
a clergyman, and to be accompanied with re-

ligious forms and folemnities, was regarded as
K 2 a fpe-
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a fpecies of facrament. Upon this account,
every breach of the dutics of marriage, every
queftion with relation to its validity, or con-
cerning the terms and conditions which were
l.eld compatible with that inftitution, became
2n obje& of ecclefiaftical cognizance.

This branch of jurifdi¢tion afforded, by de-
grees, a pecuniary revenue, which the clergy
did not fail to improve. By the Roman law,
which was at firft adopted in ecclefiaftical
courts, marriage was prohibited between col-
lateral relations in the fecond degree ; that is,
between brothers and fifters. This prohibi-
tion, comprehending thofe perfons who ufually
were brought up in the fame family, and who,
unlefs their unien had been entircly prevented,
might be frequently expofed to the hazard of
fedu&tion, is founded upon manifeft confider-
ations of expedicncy.  But no fooner was the
church poflefled of fufficient authority i this
point, than, becoming diffatished with fuch a
rcafonable and falutary regulation, the thought
propcr to introduce a fticter ditepline 5 and
proceeded, by degrees, to prol::" .t i union
of morc diftanc relations; in fo much that
marriage between pertons in the fourtcenth

degree,
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degree, according to the Roman computation,
was at length declared illezal*. Not con-
tented with preventing the intercourie of
natural relations, the fuperftition of the age
recommended, and the interefted policy of the
church ordained, a reftraint of the fame nature,
mn confequence of the fpiritual connexion
arifing trom baptifm, between the perfon
baptized and his godfathers and godmothers,
as well as the clergyman by whom that facra-
ment was adminiftered; and the marnage of
thofc perfons, together with their relations, as
far as the fourteenth degree, was likewife for-
bidden. The number of people, thus prohibi-
ted from intermarrying, came to be fo immenfe,
that perfons at liberty to form that union, at
a tuime when relations were not, as at prefent,
fecattered over the world by the influence of

* The fourtcenth degree, according to the computation
of the civilians, is equal to the seventh degree among the
canonisis 5 comprehending persons remnoved by seven gene-
rations from the common stock. To change thc Roman
mcthod of counting kindred, was the first contrivance of
the clergy in the dark ages, for extending the laws of
ancdient Rome with respect to the relations prohibited from
contracting marriage.

K 3 commcrce,
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commerce, could fcldom be found, at leaft
among perfons of rank, in the famc quarter of
a country, and hardly ever in the fame cucle
of acquaintance *.

Thefe regulations were intended merely for
the purpofe of levying contributions from the
people ; for, though marriages contracted
within the forbidden degrees were null and
void, the church aflumed a power of difpen-
fing with the law; and to fuch as were able
to pay for it, with exception of parents and
children, and fome other very near rclations,
a difpenfution, in moft cafes, was readily
granted.

By this jurifdi@ion with relation to tefta-
ments, and with relation to the validity of
marriage, the church decided the moft 1m-
portant queftions concerning the tranfmiffion

* Blackstone in his Comment. vol. ii. calculates the num-
ber of relations which may, at an average, exist in different
degrees of consanguinity ; by which it appears, that every
person may have at least 16,000, in the 14th degree, accord-
ing to the Roman computation, not to mention such as are
a step or two nearcr, who may be living at the same time 3
and of spiritual relations, in conscquence of baptism, he
may have three or four times as many more.

ot
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of property. She poflefled the fole power of
determiming the legitimacy of children, upon
which depended their capacity of inheritance ;
at the fame time that fhe gave authonty to the
nomination of every perfon who fucceeded to
an cftate by the wi// of the proprictor.

Amid the diforders which  prevailed in
Europe for many centuries after the downfal
of the Roman Empire, and by which the in-
habitants were funk in profound ignorance and
barbarifm, the clergy exerted themfclves in
reftraining  the perfidy and mjuftice of the
times; and, by the mfluence of religious mo-
tives, endeavoured, as far as poffible, to mduce
mankind to the obfervance of good faith in
their various tranfactions. For this purpofe
they introduced a general practice, that con-
tra&s of every fort fhould be confirmed by the
fanétion of an oath; by which means the
violation of a contradt, being confidered as the
breach of a rehigious duty, fell under the cog-
nizance of the church. I'rom the fitrictnefs
obferved in the decifions of the fpuitual court,
the private party, at the fame time, found 1t
more advifeable to bring his complaint before
this tribunal than that of the civil magiftrate.

K 4 The
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The extent of jurifdi&ion, acquired in this
manner may cafily be conceived.

Laftly. To the church courts were appro-
priated, as I formerly had occafion to obfcrve,
the caufes of widows and orphans, and of all
perfons in circumitances of diftrefs.  Caufes of
this defcription were too apt to be negle@ed
by thofe military barons invefted with civil
jurnifdiction, who paid but little attention to
the claims of any perfon from whofc future
fervices they could derive no benefit, or from
whofe refentment they had nothing to fear.

t muft be remembered, to the honour of
the clergy of thofe times, that they were the
friends 0" order and regular government; that,
if they laboured to rear a fyftem of ecclefiafti-
cal defpotifm, their authority was generally
employed in maintaining the rules of juftice;
and that they difcovered a uniform inclination
to proteét the weak and defencelefs, againft
that violence and oppreflion which was too
much countenanced by fuch of the laity as
were poflefled of opulence and power.  From
this circumftance, the extenfions of ecclefiafti-
cal jurifdiction were highly acceptable to the
people ; and, notwithftanding the pernicious

' confequences
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confequences which they ultimately tended to
produce, were, in the mean time, of great ad-
vantage to the lower ranks of men, if not of
general benefit to the community.

Having thus occafion to determinc a multi-
tude of caufes, both of an ecclefiaftical nature,
and fuch as fell within the province of the civil
magiftrate, the church courts advanced 1n the
knowledge and experience of judicial bufinefs.
As, by thar literature, the clergy could not
fail to be acquainted with the ancient Roman
law, they were led, in many cafes, to adopt
the rules of that equitable fyftem : Their own
decifions were colleéted, in order to ferve as
precedents in future queftions; and from thefe,
together with the opinions of learned fathers in
the church, the decrees of councils, and regu-
lations of popes, was at length formed that
body of canon-law, which obtained univerfal
reputation in the weftern part of Europe.

It would have bcen to little purpofe, how-
ever, for the church to affume a jurnifdiction,
had fhe not been able to render herfelf inde-
pendent in the exercife of it.  But the fame
vigour and dexterity, by which the clergy
eftablithed their power in any Europcan king-

dom,
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dom, were cxerted 1n order to withdraw their
fubje@ion from the fovereign, and to render
them fubordinate only to the Roman pontiff.
In England this was, in fome meafure, effcéted
{o early as the reign of William the conqueror,
by the expedient of appointing papal legates,
or commiffioners, to hear and determine
ccclefiaftical caufes.  As thofe appointments
might be renewed at pleafure, they foon
opencd the way for a dire¢t appeal from the
Englith church-courts to that of Rome; which
was firft attempted in the reign of William
Rufus, and finally accomplithed in that of king
Stephen*,

The entire exemption of churchmen, or
clerks, from {fecular jurifdiGion, which had
been carly introduced into fome other European
countrics, and which appears to be a natural
confequence of the advancement of ecclefiafti-
cal power, was, in England, made effetual
about the time of Henry the fecond. The
‘effedts of this exemption, which have, in fome
meafure, been retained in later ages, are uni-

verfally known by what is called the benefit of

* Burne’s Ecclesiastical Law.

clergy.
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clergy.  As the church-courts never inflicted a
capital or corporal punithment, thofe offenders,
who could be fubjeéted to no other jurifdiction,
were of courfe exempted {rom fuch punifh-
ment, unlefs i fome few cafes, where the
church nught refufe her interpofition, or was
pleafed to deliver over the criminal to the
fccular arm.  After the reformartion, this pri-
vilege of clerks, which, by the progrefs ot
litciature, came to be within the reach of almoft
all the inhabitants, was looked upon as a con-
venient method for moderating the rigorous
puniihments oi the common law ; and there-
fore, with various modifications by {tatute,
was then mcorporated in the legal fyftem.

In the reign of Henry the firft, the monaftic
rule of cchibacy, atter long and violent ftruggles,
was at length impofed upon the fecular clergy
of England; aud rcceived the fanéion of
eccletiaftical authority®. By this regulation,
churchmen, being freed from the cares of a
family, and from the burden of making a pro-
vifion for poflerity, were detached, in a great
meafure, from the reft of the community, and,
by motives of intereft and ambition, werec more

* Lytttclon’s Hist. of Henry IL
uniformly
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uniformly and firmly united in that ecclefiafti-
cal corporation of which they were members.
Though i1t may bec true, thercfore, that this
abfurd fyftem of mortification was 1ntroduced
from perverted notions of refinement, and by
the univerfal influence of fuperftition, there
¢an be no doubt that it was afterwards pro-
moted and extended from the interefted policy
of churchmen, and more cfpecially from that of
their fpiritual fovereign.

But the great circumftance which contri-
buted to eflablith the independent power of
the church, was the privilege of beftowing
ecclefiaftical preferments.

Upon the firft eftablithment of ccclefiaftical
benefices, by the donation of dying perfons, and
the confequent rifc of ecclefiaftical dignitics,
the inferior clergy of each diocefe were chofen
by the bifthop and chapter, and the bifhop him-
felf, by the dean and chapter of the cathedral
¢hurch. After the modern European king-
doms had been ere@ed upon the ruins of the
ancient Roman Empire, the fovereign, in each
of thofe kingdoms, was tempted to interfere in
ecclefiaftical ele@ions, and, by his influence
over thofc who had the power of nomination,

acquired
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acquired at length the privilege of beftowing
the higher church livings.  But when the
authority of the bifhop of Rome had rifen to a
great height in the weftern church, he left no
meafure unattempted, 1n order to wreft out of
the hands of princes an inftrument of {fo much
importance as the nomination of the fuperior
clergy. The difpute concerning this point,
which lafted for more than a century and a
half, is one of the moft remarkablc events in
the hiftory of modern Europe. It was begun
by the famous Gregory the feventh; a man
who, by his abilities, his intrepidity, and his
unbounded ambition, was gualificd to draw
the utmoft advantage from the fituation in
which he was placed. This pontiff not only
rejected with difdain the prerogative which the
German emperors had for fome time exercifed,
of confirming the clection of the popes, but
prohibited them from interfering in the elcc-
tion of all bifhops and abbots ; and proceeded
fo faras to iffue decrees, by which he excluded
the luity, of every rank or condition, from the
collation to ecclefiaftical benefices. Henry the
fourth, who at this time wore the imperial
diadem, defended his rights with vigour; and,

ag
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as many princes were, by various motives, in-
duced to fupport the intereft of the church,
the contending parties had recourfe to arms.
During the progrefs of the quarrel, all Italy and
Germany were thrown nto convulfions ; mil-
lions of people were deftroyed upon the one
fide and the other; and it 1s computed that no
lefs than fixty battles were fought in the reign
of this emperor ; together with eightecn more
in that of his fon and fucceflor, Henry the fifth,
who at length was pcrfuaded to conclude a
peace .with the court of Rome, by granting an
exprefs renunciation of all his pretenfions*,
The conteft, with refpect to the right of in-
veftitures, was not confined to Italy and Ger-
many, but extended itfelt over the other
countrics of Europe; in which the church,
for the moft part, was cqually fuccefsful.  In
France, the decrees of the pope were made cf-
fectual with lefs rapidity; but without violence,
and even without much difturbunce.  In Eng-
land, the right of the laity to confer cecletiafti-
cal benefices, was firft di:puted in the reign of
Henry the firft, when Anfclm, the archbifthop

* Father Paul’s History of Bencfices.
of
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ot Canterbury, refufed to confecrate the bifhops
nominated by the king. The controverfy was
continued under feveral of the fucceeding
princes ; but no blood was {pilt in the quarrel,
farther than by the aflaflination of Becket, or
than what might arife from the fcourging of
Henry the fecond. In this kind of warfare,
the church was properly in her own clement ;
and managed her weapons with her ufual dex-
terity.  When king John had been weakened
by an unfuccefsful war, and had incurred the
contempt and refentment of his fubjects, the
pope Jaid hold of that opportunity to invade his
prerogative ; and, by thundering out againft
him the different orders and degrees of ecclefi-
aftical cenfure, at the fame time that he had
the addrefs to employ the fecular arm of France
to fupport his authority, he at length obliged
the infatuated Englifh monarch, not only to
relinquith all claim to the right of inveftitures,
but even to refign his kingdom to the church,
and to hold it for the future as a feudatory of
the holy fec.

It could hardly be expected that the pope
would engage in fuch long and violent ftruggles
for the fake merely of the clergy over whom

he
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he prefided, and that when he had at laft
gained a complete victory, hc would not cn-
deavour to improve it to his own advantage.
No fooner was the nomination of bifhops and
abbots placed in the clergy of cach cathedral
church or monaftery, than his holinefs began
to interfere in elections, by recommending par-
ticular perfons to vacant benefices. Confider-
ing the influence and authority which he
poflefled over all the members of the church,
and the exertions which he had made in pro-
curing the right of ele¢tion to :he clergy, fuch
a recommendation could not, with decency,
be overlooked; and, in moft cafes, could
fcarcely fail of fuccefs. The frequency, how-
ever, of thefe recommendations difpofed the
cletors to anticipate them on particular occa-
{ions, by filling up the vacancy with the utmoft
expedition.  Forefeeing the death of fome par-
ticular incumbent, the pope endeavoured fome-
times to prevent a precipitate fupply of the
vacancy, by requefting that it thould be delayed
for fome time. Such recommendations and
requefts, having come at length to be fre-
quently difregarded, were afterwards accom-

panied with commands; and commiflioners
were
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were fent to put them in execution, as well as
to punifh the clergy, in cafe of their difo-
bedience. To all thefe expedients was added,
at length, a more effectual interpofition for
preventing every difappointment. With re-
gard to the mode of ele¢ting bithops and abbots,
and the qualifications of the perfon to be
eleed, afct of regulations was made, fo nume-
rous and intricate, that the {irict obfervance of
them became impoflible ; while 1t was de-
clared, that, upon the leaft failure in any point,
the eleétion fhould be void, and the nomina-
tion thould devolve to the apoftolic {fce. By
thefe artifices the bithop of Rome acquired, in
reality, the power of appointing all the digni-
fied clergy, together with all that influence and
. revenue which could be obtained, either directly
or indireétly, from the difpofal of every im-
portant ccclefiaftical preferment.

VOL. II. L CHAP.
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CHAP V.

General View of the kingly Power, from the
Reign of Edward L to that of Henry VIL.

L33

THE period of the Englifh monarchy, from
Edward the Firt to the acceffion of the
houfe of Tudor, correfponds, with great ex-
aétnefy, to that of the French, from Philip the
Fair to IL.>wis the Eleventh. About the be-
ginning of thefe periods, the government, n
cach of thofe countries, affumed a degree ot
regularity unknown in former ages; and it
aftcrwards continued, by fimilar fteps, ad-
vancing towards maturity. ‘The power of the
king, and that of the nobles, formed, at this
time, thc only balance in the conftitution ;
which came, in the natural courfe of things,
to lean more and more to the fide of the for-
mer. The nobility were too much divided
among themfelves, to be capable of profecuting
any regular plan for the aggrandifement of their
own order. Thcir opulence, which, if col-

le@ed in one great current, might have borne
down
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down every obftacle before it, was deprived of

its efficacy by being broléen into many feparate

channels, and fpent in variousycontrary direc-

tions. In order to make an effe@ual oppofition

to the crown, it was rcquifite that the greater

“barons fhould be firmly united in defence of
their privileges; ‘but fuch a union was not

cafily procured, and, for any length of time,

could hardly ever be maintained. Diftracted

by mutual animofity, and actuated by private

Jealoufies, or by oppofite views of intereft, thefe
reftlefs, but fhort-fighted chiefs, were, without

much difficulty, perfuaded to abandon any

joint meafures; and excited to employ their
force in weakening and deftroying one another.

What they gained, thercfore, upon fome occa-

fions, by a fudden and violent effort, was after-

wards thrown away, from the want of perfe-

verance or management; and the eftedt of a

temporary combination was more than com-

penfated by their ufual tendency to difunion

and diffenfion. But the crown was not capa-

ble of being divided againft itfelf. Its property,

being under the difpofal of a fingle perfon,

was always dire¢ted, however injudicioutly,

to the fame end; and made fubfervient to

L2 one
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one political purpofe ;, that of extending the
royal prerogative. The revenue of the crown,
therefore, created a degree ot influence, which
was continuaﬁy extending itfelf, and which,
by its uniform operation, afforded continual
opportunities for increafing that revenue.
While the ariftocracy was thus remaining
ftationary, or left in a flutuating ftate, ac-
cording to the impulfe of cafual circumftances,
the monarchy, by receiving regular fupplies
from every quarter, was gradually rifing to a
greater height, and overflowing its ancient
boundarics.

It muft, however, be admitted, that the
period of Englith hiftory, now under con-
fideration, is diftinguifhed by many powerful
efforts of the nobility to fupport their privileges;
and that the crown did not rife to the fummit
of dignity and fplendor which it attained in
the pofleflion of the Tudor family, without
furmounting a variety of obftacles, and without
being frequently checked and retarded by un-
favourable occurrences.

There is even good reafon to believe, that,
in England, the regal authority was more
limited, about the time of Edward the Firft,

than
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than it was in France, during the reign of
Philip the Fair. Though the Englifh crown
was confidcrably exalted upon the acceffion of
William the Conqueror, yet, under the fuc-
ceeding  reigns, its progrefs was apparently
more flow and gradual. The barons, by
taking advantage of particular conjunctures,
and, in fome cafes, by proceeding to fuch ex-
tremitics as threatened an immediate revolu-
tion, obtained from the fovereign the moft im-
portant conceflions ; and, n little more than
a century and a half, no fewer than fix great
charters were granted, fome of them repeatedly,
by fix different princes. By thefe charters the
power of the crown does not, indeed, feem to
have been contraéted within a narrower com-
pafs than immecdiately after the Norman con-
queft; but it was undoubtedly reftrained in
its advancement, and prevented from rifing to
that height which it would otherwife have
attained. In France, on the other hand, the
extenfion of the royal prerogative eppears, from
the time of Hugh Capct, to have fcarcely met
withanyoppofition. No formidable combination
of the nobles, to withftand the incroachments
of the kingly power ! No feries of charters, as

L3 mn
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in England, relinquithing the fuppofed ufurpa-
tions of the crown, and confirming the privi-
leges of the ariftocracy ! The only deed of this
nature, which we meet with in the French
hiftory, was near half a century pofterior to the
reign of Philip the Fair; and was extorted
from king John in confequence of the diffi-
culties under which he laboured from the in-
vafion of his kingdom by the Englifh mo-~
narch *.

To what caufes may we afcribe this diffe-

* ¢« The opportunity of the states general, assembled in
* the year 1353,” says the count de Boulainvilliers, ¢ is
“ favourable to my design; since, upon their remonstrances,
“king John gave a declaration which irrevocably esta-
“ blished the right of those assemblies, and which, upon
¢ that account, might justly be compared to the great
“ charter granted to the English bya prince of the same
 name 3 were it not unfortunately too true, that it has
“ been buried in oblivion for above two hundred years past,
¢ even so far that there is no public instrument of it re-
¢ maining, except one copy preserved in the king’s librarys
“ from whence I took that of which I shall give you-an
« extra& in the course of this letter.”” [Boulainv. account
of the ancient parliaments of France.] See a full account
given by this noble author, of that famous French charter,
which in reality has a great resemblance to the Znglish
charter above mentioned.

rent
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rent fpirit of the French from that of the
Englith nobility ? From what circumftances
were the farmer difpofed to look with fo much
tranquillity and indifference upon the exalta-:
tion of the crown, as never, but upon one
occafion, to exert themfelves in reprefling it;
while the latter difcovered fuch a conftant
jealoufy of the fovereign, and made fo many
and fuch vigorous attempts to reftrain the
progrefs of his authority ? The importance of
this queftion is obvious; for the efforts then
madc to refift the uafurpations of the crown,
may be regarded as the groundwork of thofe
more precife limitations of the prerogative,
which have been introduced in a later period.

1. There occurs one remarkable difference
between the fituation of the French and the
Englith kings ; that in France, the crown was,
without interruption, tranfinitted direétly from
father to fon, during a period of more than
three hundred years ; that is, from the time of
Hugh Capet to that of Philip the Long; in-
cluding a feries of eleven different reigns;
whereas in England, during the fame period,
we meet with no lefs than five deviations from

the lineal courfe of fucceflion; and about one
L4 half
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half of the reigning princes, who, however
their title might be recognized by parliament,
or their pretenfions might be fupported by the
prevailing party, were, according to the com-
mon notions of that age, confidered in the
light of ufurpers. In France, therefore, the
crown paffed, with perfe tranquillity, from
one fovereign to another; and each of thofe
princes, when he mounted the throne, having
no competitor to obftruét his immediate
pofleflion, no flaw in his title to weaken or
difturb the general prepoffeffion in his favour,
fuccecded, of confequeneg, to all that hereditary
influence which had been accumulated by his
predeceflors.  To render the fucceffion ftill
more fecure, Hugh Capet introduced the pre-
caution, which had been in fome meafure fug-
gefted by the Roman emperors, of crowning
his heir in his own lifetime; and the fame
practice was uniformly obferved by fix of the
fucceeding monarchs; that is, till the reign of
Philip Auguftus, when, from the fuperior fta-
bility of the throne, any ceremony of this kind

was become fuperfluous.
In England, on the contrary, the fucceflion
of thofe princes, whofe title was ill founded or
difputable,
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difputable, gave always occafion to diffatis-
faction and complaint, if not to direét oppofi-
tion, and open refiftance ; and, as the nobles
were invited to lay hold of thefe opportunities
for maintaining or extending their privileges,
the king was obliged to compound for the
pofleflion of fovereignty, by fubmitting to
limitations in the exercife of it. The perfonal
authority of William the Conqueror, produced
a fubmiffion to William Rufus, though in
preference to his elder brother Robert, a man
of popular character; but Henry the Firft, and
Stephen, may be faid to have purchafed the
crown, by the refpective great charters which
they granted to their vaflals. With refpect to
Henry the Second, it muft be acknowledged,
that, though he was a foreigaer, and though
he had in fome meafure fought his way to the
throne, yet in the end his acceflion was agree-
able to the whole nation. But after having
fuffered a variety of difappointments, and hav-
ing been expofed to much unecafinefs from the
unnatural behaviour of his own ' children, he
appears to have confirmed the two preceding
charters, from a difpofition to guard againft any
futurc accident, by fecuring the good: will of his

people.
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people. The ufurpation of John, accompanied
with the murder of the lawful heir, had ex-
cited againt that prince an indignation and
refentment, which his future condu&, inftcad
of removing, tended only to confirm ; and the
conceflions which he made to his fubjedts,
were plainly extorted from him by the accumu-
lation of diftrefs and embarrafiment under
which he laboured. Henry the Third, though
there were no objections to his title, mnherited,
while he was yet a minor, a civil war from his
father ; and afterwards, by his imbecility and
imprudence, was involved in calamitics, from
which nothing lefs than the good fortune, and
the great abilities, of his fon Edward the Firft
could have extricated him. The charters
granted by the former of thofe two princes
were evidently the fruit of thefe difficulties *.
2. Arother circumftance which, in that
carly period, produced a peculiar cxaltation of
the monarchy in France, was the forfeiture of
Normandy by the king of England, and the
rcduction of that extenfive country into an

* Tt appears, that one of the charters granted by Henry
{1, was subscribed by his son Edward. Blackstone,
History of tac Great Charters. '

immediate
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immediate fief of the French crown. This for-
feiture, though the particular timewhen it hap-
pened might be accidental, was to be expected
from the fituation of that country, with refpe&
to the king of England, the immediate fu-
perior, and to the king of France, the lord
paramount. The effe® of {o great an accef-
fion of revenue and influence to thc French
crown was vifible; and Philip Auguftus, in
whofe reign it happened, became evidently
poflefled of much more authority than his
predeceflors.

Ne acquifition of equal importance was
made to the crown of England at this early
period ; for the fettlement which was effected
in Ireland, by Henry the Second, and which
the hiftorians have been pleafed to dignify with
the fplendid appcllation of a conqueft, was
productive neither of wealth nor of awthority
to the Englith monarch; nor does it appear,
for feveral centuries, to have yielded any ad-
vantage whatever,

3. The infular fituation of Britain may be
confidered as a gencral caufe of the flower ad-
vancement of the royal prerogative in Eng-

{and,
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land, than is to be found in the greater part of
the modern kingdoms upon the continent of
Europe. As, 1n the infancy of government,
the kingly office arofe from the necefity of
having a general to command the united forces
of the ftate, 1t was to be expected, that ‘the
oftener any fovereign had occafion to a¢t in this
capacity, his authority and dignity would
fooner arrive at maturity. During the time
of a military enterprize, when the national
forces, the great body of the people, were
placed under the immediate dire¢tion of the
king, they chuircd habits of fubmitting to his
orders; their admiration was excited by his
high ftation or diftinguifhed prowefs; and they
were taught by experience to look up to him
as the principal fource of honours and prefer-
ment. In times of peace, on the contrary,
when the members of different baronies, or
tribes, had retired- to their feveral places of
abode, they were, in a great meafure, with-
drawn from the influence of the king, and
were accuftomed to no other jurifdiion or
authority but that of the baron or chief by
whom they. were proteéted. Even after the

feudal
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feudal governments had attained fome degree
of regularity, and when the fovereign had ac-
quired numerous branches of civil power, it
ftill was in the field that his pre-eminence
attralted fuperior attention, and that he
had the beft means of procuring popu-

larity.
It feems reafonable to conclude, therefore,
that, upon the continent of Europe, where
every fovereign found his dominions furrounded
by bordering nations, whom he was frequently
tempted to invade, and againft whom he was
obliged to be conftantly upon his guard, the
moft ample fcope was afforded him for dif-
playing thofe talents, and for availing himfclf
of thofe fituations which were beft calculated
for extending his authority. In England, on
the other hand; a country in which there
~were fewer inducements to undertake a na-
tional war, and in which thc military opera-
tions of the fovereign were chiefly employed
in quelling the difturbances excited by his
rebellious barons, or in repelling the inroads of
the Scots, which were not of much more im-
portance than the infurreétion of particular
barons,
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barous, he had fewer opportunities of exciting
a national fpirit in his favour, and confequently
found it more diflicult to reduce the nobility

into a ftate of dependence. |
The profperous reign of Edward the Firft
had undoubtedly a confiderable etfe@ in con-
firming and exalting the prerogative. This
prince was equally diftinguithed by his policy
in the cabinet, and by his activity, courage, and
condut in the field ; at the fame time that he
does not appcar, by any fcrupulous regard to
the principles of honour or juftice, to have
been, on any occafion, prevented from direct-
ing thofe talents to the purfuit of his own
grandeur or emolument. By the conqueft of
Wales he not only gained an enlargement of
dominion, but freed himfelf from the vexatious
depredations of a troublefome neighbour. -Had
he livel fomewhat longer, it is more than
probable that he would alfo have completed
the entire conqueft of Scotland; in which
cafe, there is good ground to belicve, that the
reduction of the northern and fouthern parts
of the ifland into one monarchy, would have
been produdtive of fuch advantages to both
countries,
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countrics, as might in fome meafure have
atoned for the perfidy and injuftice by which
it was accomplithed.

The reign of Edward the Second was no lefs
adverfe to the influence of the crown, thdn
that of his father had been favourable to it.
By the total deficiency of that prince, in vigour
and military capacity, he foon loft all the
acquifitions which his father had made in
Scotland ; and faw the independence of that
kingdom completely re-eftablithed. For the
internal adminiftration of government he was
equally difqualified. The nobility of that age
were, with difficulty, reconciled to the dignity
and pre-eminence of the fovereign ; but they
could not endure, that any perfon of inferior
condition thould, by the favour of the monarch,
be exalted over them, and be invefted with the
excrcife of the prerogative. The extreme
facility of Edward fubjeéted him, however, to
the conftant dominien of favourites, in fup-
porting whom he excited the indignation of
the nobles; and the queen, whofe affe@ions
bad been feduced by Mortimer, and who feems
to have thought herfelf better entitled than
any other perfon to govern her hufband, hav-

mg
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ing joined the malcontents, the king was for-
mally depofed by a meeting of parliament;
was kept for fome time in confinement ; and
at length barbaroufly murdered. The fate of
this unhappy prince cannot fail to move com-
paflion, as it proceeded from the weaknefs of
“his underftanding, and even from the gentle-
nefs of his difpofition, more than from ambi-
tion, or any pafiion for arbitrary power : while
it afforded a falutary leflon to his fucceflors, by
exhibiting a friking example of the authority
of parliament, to controul, and even to punifh,
the fovereign.

The fame power of the nobles, which had
depofed Edward the Second, advanced to the
throne his fon Edward the Third, while yet a
minor. The early indications of genius, and of
a martial difpofition, difcovered by this prince,
difpelled very quickly the gloom which had
for fome time hung .over the nation, and
gave a total change to the afpe& of public
affairs. He foon freed himfelf from the di-
re@ion of the queen his mother, and put to
death her favourite Mortimer, with little cere-
mony, and without much regard to the forms
of juftice. His firft military enterprife was

directed
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directed to the recovery of what his father had
loft in Scotland, in which, from the weak and
diforderly ftate of that country, he met with
little obftru@ion ; but he was prevented tfrom
the execution of this plan; by another object,
which was thought of much greater import-
ance, and which, during the remainder of his
reign, iﬁgroﬁ’ed his whole attention. This was
his pretenfion, in right of his mother, to the
crown of Francc; a claim which, though
founded neither in juftice nor expediency, was
yet {fufficiently plaufible to palliate that love
of extenfive dominion, with which not only
princes, but even the people in all ages and
countries, have been almoft conftantly intoxi-
cated. The condu@ of Edward, in afferting
this claim, was probably fuch as'“'évery monarch
of {pirit, in that age, muft have held, and in fo
doing was fure of meeting with the general
approbation of his fubjeéls. As the under-
taking, therefore, was crowned with unexpeéed
and amazing fuccefs, it is no wonder that the
fplcndld vi€tories obtained by this king, and
by his fon the Black Prince, who a&ted fo con-
{picuous a part in thofe fcenes, procured them
the admiration as well as the affeétions of the
" voL. 1L M whole
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whole: Englith nation. While thefe twe
princes flattered the national vanity, by the
profpe& of conquering fo great a kingdom as
France, they difplayed all the talents and vir-
tues which, in thofe times, were fuppofed to
enter into the compofition of the moft com-
plete military charaller. Even at this day,
when we contemplate the gallantry of the
Black Prince, and the humanity and gene-
rofity with which he treated the king of France,
his prifoner, we muft acknowledge that they
are furpafled by nothing cither in ancient or
modern ftory. Without detra&ting from the
merit of this diftinguithed perfonage, we are
led at the fame time to conceive an exalted
idea of the inftitutions and manners of chrvalry,
which, in fo rude a ftate of fociety, were capa-
ble, among people of the better fort, of pro-
moting {o much delicacy of fentiment, and of
encouraging any individual to form fuch a per-
fe@ modcl of propriety and refinement.

In the courfe of his long war againft France,
the king obtained, more and more, an afcendant
over thofe nobles who followed his banner,
and were fmitten by an univerfal enthufiafm
to diftinguith themfelves in that illuftrious

ficld
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;
field of national glory. His adminiftration at
home was equally ptudent and vigorous, and
calculated to reftrain injuftice, as well as to
command refpe®. Though not difpofed to

_relinquifh any part of his prerogative, he ap-
pears to have had a real regard for the ancient
conftitution ; and though he acquired greater
authority than was poffefled by the former
kings of England, he confirmed, on many
occafions, the great charters of his predeceflors.
He was under the neceflity of making large
and frequent demands of money from his fub-
jeéts; but, as he endeavoured, in mott cafes, to
procure it by the concurrence of parliament,
and as the nation entered heartily into the
views which gave occafion to fo much expence,
the fupplies which he required were commonly
furnithed without any complaint. His nume-
rous applications to the national affembly con-
tributed, befides, to afcertain its powers and
privileges, as well as to cftablith and reduce
into order the forms and method of its pro-
cedure.

‘It merits attention, that, notwithftanding
the alacrity with which the Englith nation

fupported the claim of their fovercign to the
M2 crown
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crown of France, the parliament feem to have
been alarmed at the idea of their falling under
the government eftablifhed in that country:
and, to remove this apprehenfion, a ftatute
was made, in which the king exprefsly de-
clares, that the realm and people of England
¢ fhall not, in any time to come, be put in
fubje&ion nor in obeifance of us, nor of our
heirs nor fucceffors, as kings of France,
“ nor be fubje@ nor obedient, but fhall be
free and quit of all manner of fubjection and
obeifance aforefaid, as they were wont to be
in the time of our progenitors, kings of
England, for ever*.” From this precaution,
it may be inferred, that the parliament under-
ftood the Irench monarchy, at this time, to
be more abfolute than the Englifh; and were
afraid that their monarch, if he came to the
pofleffion of that kingdom, might be-led to
exercife over them a power inconfiftent with
the conftitution of England.

The reign of Richard the fecond is, in
many refpelts, a repetition of the fame dif-
gufting and melancholy fcenes, which that of

* 14 Edw. IIL.
his
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his great grandfather, Edward the fecond,
had exhibited. In each of them we behold
a young prince afcending the throne with
great advantages; regarded by the nation with
a partiality and affeéion derived from paternal
connections; incurring the general contempt
and indignation, by his folly and mifconduét;
governed, through the whole courfe of his
adminiftration, by favourites; dethroned at
length by parliament, imprifoned, and brought
to a tragical end. But the occurrences, in the
time of Richard, were accompanied with cir-
cumftances which, in a review of the Englith
government, are more particylarly worthy of
obfervation.

This reign affords a memorable example of
the interference of parhament for the removal
of the king’s minifters. To the addrefs which
was prefented for this purpofe, Richard is faid
to have anfwered, that, af the defire of pcriia-
ment, he would not remove the meaneft fcullion of
his kitchen. Having occafion for a fubfidy,
however, which could not otherwife be ob-
tained, he was obliged to comply with their
demand: the earl of Suffolk, the chancellor,

was not only remaved from his office, but im-
M 3 peached,
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peached, and found guilty of mifdemeanours;
an inquiry was ordered into the difpofal of the
public revenue ; and a commiffion was granted
by parliament to fourteen perfons, for the fpace
of a twelvemonth, to concur with the king in
the adminiftration of government.

To thefe regulations Richard fubmitted na
longer than till he thought himfelf in a con-
dition to appofe them; and it foon became
evident, that he had formed a refolution of
extending his prerogative beyond its ancient
limits. For this purpofe he confulted with
the principal judges and lawyers of the king-
dom, from whom he found no difficulty in
procuring an unanimous opinion agrecable to
his withes. Whatever may be the virtue of
individuals, it i1s not to be expelted that a
body of men, fprung very frequently from a
low origin; bred up in the habits of a gainful
profeffion ; whofe views muft be continually
direfted towards prcferment, and the emolu-
ments of office ; foldiers of fortune, and whofe
fortune depends chiefly upon the favour of the
crown ; will be difpofed ta ftand forth in critical
times, and expofe themfelves to much hazard
1% maintaining the rights of the people.

Thiy
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This defign was fruftrated by the vigour and
adtivity of the nobles, who levied a great army,
and defeated that of the crown. The king's
minifters made their cfcape; but in their ab-
fence we:e impeached, and their eftates confif-
cated. Two perfons of note, one of whom
was the famous Trefilian, chiet juftice of the
king’s bench, who happened to be caught,
were tried and executed. The reft of the
judges, who had concurred in the opinions
above-mentioned, were banifhed to Ireland.

The behaviour of the king in this fituation
was abject and mcan, in proportion to his for-
mer haughtinefs. At an interview with the
nobles, hec is faid to have anfwered their re-
proaches with a flood of tears. But Richard
was poflefled of a high degree of obftinacy; a
quality which is frequently conncéted with in-
feriority of underftanding : whether 1t*be that
the fame ftupidity which leads men into error,

-puts them out of the reach of conviétion by
rcafoning ; or that, in proportion as they are
incapable of examining objeéts on every fide,
they arc commonly felf-conceited and opinio-
native,

M 4 The
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The parliament being then compofed of two
houfcs, as will be mentioned more fully here-
after, 1t was perceived by the advifers of this
infatuated prince, that the eafieft method of
carrying his views into cxecution, was by di-
viding that affembly, and, in particular, by
procuring a mujority in the houfe of commons,
We accordingly find, that by adhering invari-
ably to the fame plan; by dire&ing the nomi-
nation of theriffs, and of the principal magif-
trates of boroughs; and by employing the in-
tereft and addrefs of all thofe different officers
m the clection and return of reprefentatives,
this objet was, in a few ycars, entirely accom-
plithed.  The king now ventured to avew his
pretenfions to abfolute power ; and in a meet-
ing of parliament, in thc ycar 1397, the opi-
nions of the judges, which had been formerly
condemned, were approved of and ratified ;
the chief heads of the ariftocracy were put to
death, or banifhed; the duke of Glocefter,
the king's uncle, was privately murdered; and,
to fuperfede the neceflity of calling the na-
tional affembly for the future, a committece
was 3Ppointcd, conﬁfting of twelve peers and

fix
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fix commoners, upon whom the authority of
both houfes was devolved.

This expedient of the crown, to pack the
houfe of commons, is the firft of the kind that
occurs in our hiftory; and it muft be confider-
ed as forming a remarkable zera in the Britifh
conftitution. It thows, in the firft place, the
limited nature of our ancient government;
fince, notwithftanding the latc advances of the
regal authority, the king, in order to carry his
mcafures, was obliged to employ fuch indire&
mcans for procuring the concurrence of pare
ilament.

It proves alfo, that political confideration
was not, at this period, confined to the greater
nobility ; but that men of fmall property, and
of inferior condition, the reprefentatives of
countics and boroughs, were pofieffed of fo
much intereft as enabled them, by throwing
their weight into the fcale of the fovereign, to
beftow upon him an entire afcendant over the
national council. ,

From the confequences which followed this
undue influence, acquired by the king over
the houfe of commons, we may plainly per-
eeive that a fpirit of liberty, ar, if you veill, of

‘OPPQ‘



WQ YIEW OF THE KINGLY POWER,

oppofition to the tyranny of the crown, way
even then diffufed, in fome meafure, over the
nation. Finding that he was now mafter of
the refolutions of parliament, Richard {fupe
pofed the difputc was at an end; was there-
forc lulied 1n perfed fecurity ; and abandoned
him{clf to the diftates of his own arbitrary
will.  But the people faw with concern, that
they had been betrayed by their own repre-
fentatives ; their indignation and refentment
were excited, and they became ripc for a ge-
neral infurretion. The leaders of the mal-
contents caft their eyes upon the duke of Here=
ford, the cldeft fon of the duke of Lancafter,
who, by the injuftice of the king, had been
fent 1nto exile, and afterwards excluded from
the inheritance of his father’s large pofieffions.
This nobleman, the moft diftinguithed by his
rank anc accomplifhments, was invited to put
himfelf at the head of the confpiracy, for the
purpofc of redreffing his own private injurics,
no lefs than of delivering the nation from ty-
ranny and ”bf;preﬁion. Richard, mean while,
went over to Ireland, in order to quell the dif-
turbances of that country, and thus gave to

his engmies the opportunity which they wanted
of
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of exccuting their defigns. The gengral fenti-
ments of the people were made abundantly
evident by the events which followed. The
duke of Hereford landed at Ravenfpur, ia
Yorkthire, with no more than eighty attcnd-
ants; but in a fhort time found himfelf at the
head of an army amounting to fixty thoufand.
‘The duke of York, on the other hand, who
had been left regent of the kingdom, affembled
a body of troops to the number of forty thou-
fand; but thefe, from difaffetion, were un-
willing to fight; and being therefore difband-
¢d, they immediately joined the enemy. Ano-
ther army having been tranfported by the king
fren Ircland, were infeted with the fame
fpinit, and the greater part of them deferted
the royal ftandard.

Richard, abandoned by the whole nation,
was forced to fubfcribe an inftrument of r¢figna-
tion, in which he acknowledged himfelf unwor-
thy to govern the kingdom. An accufation for
mifbehaviour, confifting of no lefs than thirty-
five articles, was preferred againft him to par-
liament, and univerfally approved of: after
which, this prince was folemnly depefpd by

the
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the fuffrages of both houfes; and the crown
was conferred on the duke of Hereford.

It is remarkable, according to the obférva-
i

tion of an eminent writer, * that thefe extre-
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mitics f{ell upon Richard the fecond, at'a
timec when every thing feemed to contri-
bute to his fupport, in the exercife of that
arbitrary power which he had aflumed.
Thofe whom he had moft reafon to fear,
were removed, either by violent death or
banifhment ; and others were fecured in his
intercft by places, or favours at court. The
great offices of the crown, and the magif-
tracy of the whole kingdom, were put into
fuch hands as were fit for his defigns; be-
fides which, he had a parliament entirely
at his devotion ; but all thefe advantageous
circumftances ferved only to prove, that a
prince can have no real fecurity againft the
juft refentments of an injured and exaf~
perated nation ; for, in fuch governments
as that of England, all endeavours ufed by
the kinz to make himfelf abfolute, are but
fo many {ieps towards his own downfal *.”

¥ Rénlacks upen the Tlifory of England by 11 Oldcafile.
. The
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The right of Henry the fourth to the
crown of England was derived from the au-
thority of parliament, confirmed by the voice
of the whole kingdom, No tranfaction of the
kind was ever compleated with greater unani-
mity. But although, in that age, thc people
gave way to their natural feelings in dethron-
ing an arbitrary and tyrannical prince, they
were probably little accuftomed to reafon upon
thofe philofophical principles, by which, in
cafes of extreme neceflity, the right of doing
fo may be vindicated. Even fo late as the
revolution, in the year 1688, when the necef-
fity and propricty of the fettlement, which
then took placc, was univerfally underftood,
the parliament were unwilling to avow, in
exprefs terms, that power which they were
determined to exercife; they had recourfe to
childith evafions, and fi&titious fuppofitions;
and the abfurd pretext of an abdication was
employed to cover the real depofition of the
fovereign. It is not furprifing, theretfore, that,
in the days of Richard the fecond, the fpecu-
lative opinions of men, concerning points of
this nature, were loofe and flu&tuating. Henry
appears to have been fenfible of this; and

founds
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founds his claim to the throne upon three dif-
ferent circumftances; upon the mal-adminif~
tration of Richard; upon the right of cons«
queft; and upon a popular, though probably
a groundlefs tradition, that, by his mother, he
was defcended from Henry the third, by an
elder brother of Edward the firft, who, on
account of his perfonal deformity, had been
excluded from the fucceffion to the crown.
Thefe particulars, however, arc jumbled to-
gether, in a manner calculated to avoid a mi-
nute inveftigation. “ In the name of Fadher,
« Son, and Holy Ghoft,” fays he, « I Henry
« of Lancaftcr challenge this rewme of Yng-
¢ lande, and the crown, with all membres and
« appurtenances; als I that am defcendit by
“ right line of the blode, coming fro the
« gude King Heanry therde, and throge that
¢ right that God of his grace hath fent me,
« with helpe of kyn, and of my friends, to
¢ recover it ; the which rewme was in poynt
“ to be ondone by defaut of governance, and
* ondoying of the gude lawes.”

As no credit feemis due to this conne&ion
with Henry the third; fo it muft be admit-

ted, that, fuppofing it neceflary to fet afide
Richard
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Richard the fecond, for defaut of governance,
Henry the fourth was not, according to the
eftablithed rules of fucceffion, the next heir
of the crown. He was the grandfon of Ed«
ward the third, by the duke of Lancafter,
third fon of that monarch. But the duke of
Clarence, Edward’s fecond fon, had left a
daughter, who was married into the houfe of
Mortimer, and whofe grandfon, the earl of
Marche, now a boy of feven years of age, was
the reprefentative of that family.

In examining this point, however, it ought
to be remembered, that by the rules of fuc-
ceflion eftablithed among rude and warlike na-
tions, what is called the right of reprefentation
i1s unknown, and the nearer defcendants of a
family are frequently preferred to the more
diftant; as alfo, that, upon fimilar principles,
female relations are ufually excluded by the
males. According to the early laws of almoft
ell Europe, the title of Henry the fourth to
the crown was therefore preferable, from both
of thefe con?dcrations, to that of the‘earl of
Marche. A contrary cuftom, indeed, in con-
fequence of more improved manners, had un-
doubtedly been gaining ground, before this

com-
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competition became an objeét of attentioti §

but we muft not fuppofe that it had yet bes
come univerfal, or had acquired fuch a degree
of ftability, as the peaceful fituation, and the
fcientific views of a polifhed age, have fince
beftowed upon it.

But whatever might be the opinions of
parliament, er of the people, upon this point,
the preference of Henry to any other compe-
titor was, at this time, 2 matter of the higheft
expediency, if not of abfolute neceffity. To
dethrone a prince, who had for years been
eftablithing a fyftem of abfolute power, and
who had given proofs of his violent and fan-
guinary ‘difpofition, was a meafure no lefs dan-
gerous than it was difficult; and the fuccefz«
ful execution of it could only be expected un-
der a leader of great popularity, wecight, and
abilities. Henry appears to have been the
only perfon in the kingdom quahfied for con-
du&ing fuch an enterprife, and likely to fecure
the public tranquillity under the new eftablifth-
ment. To depofe Richard, and at the fame
time to commit the reins of government to:a
perfon who, 1n that extraordinary exigence,
was manifcftly incapable of holding them,

. . would
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would have been to attempt the abolition of
defpotifm by fubflituting anarchy in its place ;
and wantonly to introduce a revolution at:the
hazard of much bloodfhed and injuf}iee, - but
with no reafonable profpeét that it: could be
produive of any lafting advantages.

Henry the fourth enjoyed, however, but
little tranquillity in the pofleflion of that fo~
vereign power which was thus conferred upon
him. The great lords, who had taken a dif~
tinguifhed part in placing him on the throne,
and who probably over-rated their fervices,
became diffatisfied with that fhare of the royal
favour and confidence which he thought pro-
per to beftow upon them; and were difpofed
to belicve they might eafily pull down that
fabric which they themfelves had erected.
The perfevering aétivity, the deliberate valour,
and found policy, difplayed by this monarch,
through. the whole of his condu&@®, enabled
him to cruth thofe frequent confpiracies which
were formed againft him; although it muft
be 3dmitted, that his uncommon talents,
which were uniformly exerted for this pur-
pofe, dum}‘El 3 reign of thirteen years, were
hardly, fufficient to recover the prerogative

VOL. IL N from
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fromthe thock which it had reccived by the
depofition of his predecefior.

. The fplendid chara&er of Henry the fifth;
his courage and magnanimity; his clemency,
moderation, and humanity; his engaging ap-
pearance and deportment; his affability, ad-
crefs, and popular manners; together with his
renewal of the claim to the kingdom of
France, and his invafion of that country, ac~
companicd with moft aftonithing fuccefs;
thefe circumftances revived the flattering and
delufive profpeéts entertained by the Englifh
in the days of Edward the third; and, by
feizing the national enthufiafm, reinftated the
crown in that authority and dignity which it
had formerly maintained.

But the death of that monarch produced
a fad reverfe in the ftate of the kingdom. By
the lorg minonty of Henry the fixth, and
his total incapacity, after he came to be of
age; by the difafters which befel the Englifh
in profecuting the war with France; and by
their entirc expulfion from that country, with-
out the leaft hope of recovering it ; the people
were filled with difcontent; were infpired
with contempt of their fovereign; and of

courfe
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evurfe were difpofed to liften to any obje&ions
againft the title by which his family had ob-
tained the crown. In the preceding reign
thofe objections were held to be of fo little
moment, that Henry the fifth difcovered no
jealoufy or apprchenfion of the Earl of Marche,
the lineal heir of Richard; and there even
fubfifted between them an intercourfe of mu-
tual confidence and friendfhip ; a circumftance
which refleéts great honour both upon the
king and upon that nobleman. As the right
of the governing family had been confirmed
by a pofleflion of three fucceffive reigns, it
would not, m all probability, have now been
called in queftion, had not the weaknefs and
misfortuncs of the prefent adminiftration de«
ftroyed all refpect to the government, and ex-
cited uncormimon diffatisfaction.

Upon the death of the earl of Marche withe
out heirs male, the duke of York, in right of
his mother, was now become the reprefenta-
tive of that family; and from the cxtenfive
property poflefled by this nobleman, together
with his powerful conneétions, in confequence
of various alliances among the principal nobi-
lity, he found himfelf in a condition to affest

N 2 that
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that claim to the crown, which had been overe
ruled by the prevailing afcendant of the houfe
of Lancafter. It is needlefs to enter into par-
ticulars of the famous contention between
thofe two branches of the royal family; which
was continued through the rcigns of Henry
the fixth, of Edward the fourth, and of
Richard the third; and which, during a pe-
riod of about five-and-thirty years, filled the
kingdom with diforder and with blood. That
this long continued civil war, in which dif-
ferent princes were alternately fet up and de-
throned by the diffcrent faions, and in which
all public authority was trampled under foot,
was extremely unfavourable to the prerogative,
will readily be admitted. It cannot, however,
elcape obfervation, that, in the courfe of this
violent contention, the nobles were not, as in
fome furmer difputes, lcagued together in op-
pofition to the king; but, by efpoufing the in-
tereft of different candidates, were led to em=
ploy their whele force againft one another.
Though the crown, therefore, was undoubt-
cdly weakcened, the nobility did not receive
proportional ftrength; and the tendency of

this melancholy fituation was not o much to
increafe
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increafe the ariftocracy, as to cxhauft and im-
poverith the nation, and to deftroy the efte
of all fubordination and government.

When we confider, in general, the ftate of
the Engliﬂi conftitution, from the acceffion of
Edward the firft, to that of Henry the f&-
venth, we muft find fome difficulty to afcer-
tain the altcrations produced in the extent of
the regal authority. That the powers of the
monarch were, upon the whole, making ad-
vances during this period, it thould feem un-
reafonable to doubt ; but this progrefs appears
to have been flow, and frequently interrupted.
If, in the vigorous and fuccefsful reigns of
Edward the firft, of Edward the third, and
of Henry the fifth, the fceptre was remark-
ably exalted, it was at leaft equally depreffed
by the feeble and unfortunate adminiftration
of Edward the fecond, of Richard the fe-
cond, and of Henry the fixth. By what cir-
cumftances the prerogative acquired additional
ftrength, under the princes of the Tudor fa-
mily, we thall afterwards have occafion to
¢xamine.

N3 CHAP.
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CHAP. VL
Hiftory of the Parliament in the fame Period, -

/A MONG the important fubje&s of in~
A quiry, which diftinguifh the period of
Englith hiftory, from the acceffion of Ed-
ward the firft to that of Henry the {feventh,
our firft attention is naturally direted to the
changes which affefted the legiflative power ;
by the introduftion of reprefentatives into
parliament ; by the divifion of that aflembly
into two houfes, attended with the appropria-
tion of peculiar powers to each of them; and
laftly, by the fubfequent regulations, with
refpedt ta the right of ele&ing members of
the natignal council. Thefe particulars appear
to be of fuch magnitude, as to deferve a fe»
parate cxamination,

SECTION 1.
The Introduétion of the Reprefentatives of Coutse

ties and Boroughs intq Parliament.

THE parliament of England, from the
time of William the Conqueror, was com-
PO{Cd;
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pofed, as I formerly took notice, of all the im«
mediate vaflals of the crown, the only part of
the inhabitants that, according to the feudal
conftitution, could be admitted into the legif-
lative affembly. As the Englifh nobility had
accumulated extenfive landed property, to-
wards the latter part of the Anglo-Saxon go-
vernment; as yet larger territorics were ac-
quired by many of thofc Norman barons who
fettled in England at the time of the con-
.queft; and as the converfion of allodial into
feudal eftates, under the crown, occafioned no
diminution in the pofleflions of individuals ;
the original members of parliament muft
have been, for the moft part, men of great
power, and in very opulent circumftances. Of
this we can have no doubt, when it is con-
fidered that, in the reign of William the firft,
the vaflfals of the crown did not araount to
more than fix hundred, and that, exclufive of
.the royal demefne, the whole land of the king-
dom, in property or fuperiority, was divided
among fo fmall a number of perfons. To
thefe opulent barons, attendance in parliament
was a duty which they were feldom unwilling
to perform, as it gave them an opportunity of

N 4 afferting
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afferting their privileges, of courting prefer-
ment, or of difplaying their influence and
magnificence. Bat in a long courfe of time,
the members of that aflembly were fubjected
to great revolutions; their property was fre-
quently difmembered, and {plit into fmaller
divifions; their number was thus greatly in-
creafed; while the confideration and rank of
individuals were proportionably impaired; and
many of thofe who had appeared in eminent
ftations were reduced to poverty and obfcurity.
Thefe changes proceeded from the concur-
rence chietly of three different caufes.

1. During that continual jealoufy between
the king and the nobles, and that unremitting
ftruggle for power, which arofe from the na-
ture of the Englifh conftitution, it was the
eonftant aim of the crown, from a confciouf-
nefs of inferiority in force, to employ every
artifice or ftratagem for undermining the in-
fluence of the ariftocracy, But no meafure
could be mare effeCtual for this purpofe, than
to divide and difmember the overgrown ettates
of the nobles; for the fame wealth, it is evi-
dent, which became formidable in the hands
of one man, would be of no fignificance when

fcattered
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fcattered among twenty. As the frequent in-
furre@ions and diforders, which prevailed in
the country, were productive of numberleis
forfeitures, they afforded the king opportuni-
tics of feizing the property of thofe barons who
had become obnoxious to him, and of either
anncxing 1t to the crown, or difpofing of it at
pleafure. In this manner a confiderable part
of the land in the kingdom, during the courfe
of a century or two, pafled through the hands
of the fovereign, and, being diftributed in fuch
parcels as comncided with his views of policy,
gave rife to a multiplicity of petty proprictors,
from whofe exertions hc had no reafon to fear
much oppofition to the progrefs of his au-
thority.

2. Another circumftance which contributed
ftill more effeually, though perhaps more
flowly and gradually, to diminifh the eftates
of the crown-vaflals, was the advancement of
arts and manufactures.

The irruption of the Gothic nations into the
Roman empire; the ftruggles which took place
during their conqueft of the different provin-
ces; the fubfequent invafions carried on by
new {warms of the fame people, againft the

ftates
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ftates ereCted by their predeceffors; the violent
convulfions which, in a great part of Europe,
were thus continued through the courfe of
many centuries, could not fail to deftroy all
induftry, and to extinguifh the mechanical as
well as the liberal profeffions. The rude and
barbarous manners of the conquerors were, at
the fame time, communicated to thofe coun-
tries which fell under their dominion, and the
Afruits of their former culture and civilization
being gradually loft, thc inhabitants were at
length funk in univerfal ignorance and bar-
bari{m.

When thefe diforders had rifen to a certain
pitch, the countries which had fo long poured
out their inhabitants to difturb the peace of
Europe, put a ftop to their depredations. The
northern hive, it has been faid, was then ex-
haufted. Thofe countrics, however, were 1n
reality fo far from being drained of inhabitants,
that they had incrcafed in population. But
they had b¢come a little more civilized, and,
confequently, had lefs inclination to roam in
queft of diftant fettlements, or to procure fub-
fiftence by the plunder of nations who were

now in a better condition to with{tand them.;
The
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The greater tranquillity which was thence.
forward enjoyed in the ftates that had been
formed upon the ruins of the Roman empire,
gave the people more leifure and encourage-
ment to introduce regulations for fecuring pro-
perty, for preventing mutual injuries, and for
promoting their internal profperity. ‘That ori=
ginal difpofition to better their circumftances,
implanted by nature in mankind, excited them
to profccute thofe different employments which
procure the comforts of life, and gave rife to
various and fucceflive improvements. This
progrefs was more or lefs accelerated in differ-
ent countrics, according as their fituation was
more favourable to navigation and commerce ;
the firft attention of every people being ufually
turned to the arts moft effential to fubfiftence,
and, in propartion to the advancement of thefe,
being followed by fuch as are fubfervient to
conveniency, or to luxury and amufement.
The cleventh and twelfth centuries have been
marked by hiftorians as prefenting, in modern
times, the firft dawn of knowledge and literas
ture to the weftern part of Europe; and from
this pcriod we begin to trace the rude footfteps

of
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of manufaures in Italy, in France, and in the
Netherlands.

" The communication of the Normans with
England, in the reign of Edward the Confeflor,
which began in 1041, and ftill more from that
of William the Conqueror, contributed to
fpread, in this ifland, the improvements which
had made a quicker progrefs upon the conti-
nent: the common arts of life were now more
and more cultivated ; tradefmen and mercan-
tile people were gradually multiplied ; foreign
artificers, who had made proficiency in vartous
branches of manufa&ure, came and fettled in
England; and particular towns upon the coafts
of the fca, or of navigable rivers, or which
happened to be otherwife advantageoufly fitu-
ated, began to extend their commerce.

This alteration in the circum{tances of focie-
ty, which became more and more confpicuous
through the reigns of the feveral princes of the
Normanand Plantagenet race, was productive,
as we may eafily fuppofe, of a correfpondent
variation of manners. The proprietors of land,
for whofe bencfit the new improvements were
chiefly intended, endcavoured to render their

#ituation more comfortable, by purchafing thofe
' conve-
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conveniences which were now introduced;
their ancient plainnefs and fimplicity, with
refpet to the accommodations of life, were
more and more deferted; a mode of living
more expenfive, and fomewhat more elegant,
began to take place ; and even men of {maller
fortunes were tempted in this, as well as in
moft other particulars, to follow the example
of their fuperiors. By an increafc of their an-
nual expence, without any addition to their
annual revenue, many individuals, thercfore,
were laid under difficultics, found it neceflary
to contraét debts, and being fubjected to 1n-
cumbrances, were at laft obliged to difmember
and alienate their eftates.

To this general caufe of alienation, we may
add the epidemical madnefs of the crufades,
by which many perfons were induced to
fell or mortgage their pofleflions, that they
might put themfelves in a condition for bear-
ing a part in thofe unprofperous and expenfive
¢xpeditions.

It may accordingly be remarked, that as,
about this time, the commerce of land was
rendered more frequent, it was gradually freed

from thofe legal reftraints to which it had an-
ciently
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ciently beent fubjected. According to the fim+
plicity of mannérs which had prevailed among
the rude inhabitants of Europe, and which
had kept eftates invariably in the fame families,
no perfon was underftood to have a right of
fquandering his fortune to the prejudice of his
neareft relations®*. The eftablithment of the
feudal fyftem produced an additional bar to
alienation, from the circumftance that every
vaflal béing a military fervant, and having ob-
tained his land as a confideration for fervices to
be perfarmed, could not transfer the property
without the confent of his mafter. In Eng-
Jand, upon the dawnings of improvement after
the Norman conqueft, perfons who had ac«
quired an eftate by purchafe, were permitted
to difpofe of it at pleafure; and in towns, the
inhabitants of which became familiar with
commerce, the fame privilege was probably
foon extended to every tenement, however ac«
quired. When the difpofition to alienate be«
came fomewhat more general over the country,
the COn\'cyzfncc, even of eftates defcending by
inheritance, was executed in a manner cone

* Vide L. L. Aclfred, c. 37.
fiftent
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fiftent with feudal principles, by fubinfeudation;
the purchafer became the vaffal of the perfon
who fold the lands, and who {till continued
liable to the chief lord for all the feudal obli-
gations. But in the reign of Edward the firft
a ftatute was made, by which an unbounded
liberty was given to the alienation of landed
property; and when any perfon fold an eftate,
the fuperior was bound to receive the pur-
chafer as his immediatc vaffal *,

3. By the courfe of legal fucceffion, the
property of the crown vaflals, or members of
parliament, was alfo frequently broken and
difmembered. The right of primogeniture,
indeed, which, among the feudal nations, was
introduced in order to fhelter the individuals
of every family under the protection of their
own chief or leader, prevented, fo far as it
went, the divifion of eftates by inheritance.
But primogeniture had no place in female fuc-
ceflion. Befides, the improvements of fociety,
by enlarging the ideas of mankind, with rela-

* The famous statute guia emptores, pafled in the 18th of
Edward I. This law was farther ext:nded, or at least re-
ceived 2 more liberal interprctation, in the reign of Ed-

ward III,

tion
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tion to property, contributed to extend and to
multiply devifes, by which even landed poffef-
fions were bequeathed at pleafure, and, accord-
ing to the fituation or caprice of the owner,
were liable to be fplit and diftributed among
diffcrent perfons.

When the alienation of eftates, together
with thofe divifions of landed property which
arofec from female fucceflion, or from devife,
had procecded fo-far as to threaten the de-
ftru¢tion of great familics, the nobility took
the alarm, and had recourfe to the artifice of
entails for preferving their opulence and dig-
nity. In the reign of Edward the firft, they
are faid to have extorted from the king a re-
markable {tatute, by which the privilege of en-
tailing was greatly extended; from which it
may be inferred that there had appeared, about
this time, a ftrong difpofition to alienate and
difmember eftates; fince, in order to check
the progrefs of the evil, this extraordinary re-
medy was thought requifite *,

* This was the statute of Westminster de donis condition=
&alibus, 13 Edward I c. 1. By which it was provided, that
an estate left to a person, and the heirs of bis body, should in

all cases go to the issue, if there was any; if not, should re-
vert to the donor. ’
Thefe
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Thefe changes in the ftate of landed property
had neceflarily an extenfive influence upon the
government, and more efpecially upon the
fatereft and political views of thofe perfons who
compofed the national council. Many of the
crown-vaflals were now, from the {mallnefs of
their fortune, unable to bear the cxpence of a
regular attendance in parliament ; at the fame
time that they were difcouraged from appear-
ing in that aflembly; where, inftead of grati-
fying their ambition, they were more likely to
meet with fituations to mortify their vanity, by
expofing the infignificance into which they
~ had.fallen. They were no longerin a con-
dition to view the extenfions of the royal pre-
rogative with an eye of jealous apprehenfion ;
but had commonly more caufe of complaint
againft the great barons, who lived in their
neighbourhood, and by whom they wire fre-
quently opprefled, than againft the fovereign,
whofe power, being more diftant, and operating
in a higher {phere, gave them lefs difturbance.

But while, from thefe confiderations, the
fmall barons were difpofed, in many cafes, to
withdraw themfelves from the meetings of
parliament, the king had commonly an in-

VOL. IIL © tereft
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teret in requiring their pun&ual attendance ;
bécaufe he found it no difficult matter to attacli
them to his party, and by their affiftance was
enabled to counterbalance the welght of the
ariftocracy. On every occafion, therefore,
where any meafure of public importance was
to be agitated, the king was ufually folicitous
that many of the poorer members of parliament
thould be prefent ; and a great part of thefe,
on the other hand, were continually excufing
themfelves from fo burdenfome a fervice. The
longer the caufes which I have mentioned
had continued to operate, in dividing and dif-
membering landed eftates, the number of
crown-vaffals, dcfirous of procuring an ex-
cmption from this duty, becamc fo much the
greater,

Comparing the condition of the different
landhclders of the kingdom, towards the latter
part of the Anglo-Saxon government, and for
{ome time aficr the Norman conqueft, we
may obferve a fimilar diftin&tion among them,
proceeding from oppofite caufes. In the
former period, when people of fmall fortune
were unable to fubfift without the protection of
their fuperiors, the property of many allodial

Jproprictorg
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proprictors was gradually accumulated in the
hands of a few, and thofe who poflefled a
landed territory of a ccrtain extent, acquiring
fuitable confidcration and rank, were dif-
tinguifhed by the title of proceres, or chief
nobility, Under the firft Norman princes,
when the dependence of the lower ranks had
produced its full effe@® in the completion of
the feudal fyftem, the owners of {mall eftates
were almoft entirely annihilated ; and in the
condition of thofe opulent barons among
whom the kingdom came to be divided, no
difference was probably acknowledged. But
when the revival of arts, and the progrefs of
the people towards independence, had begun
to difmember eftates, and to multiply the
vaffals of the crown, the difproportion between
the property of individuals became, once more,
confpicuous ; and the former diftinction be-
tween the great and finall barons excited the
attention of the legiflature. -

The prior accumulation, and thg fubfequent
diffipation, of wealth, had in this refpe@ a
fimilar effet. In amafling great fortunes fome
of the barons were neceflarily more fuccefsful
than others, which rendered eftates extremely

02 uncqual,
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unequal. In that ftatc of fociety which
tempted men to fpend, or promoted the divi-
fion of their eftates, fome proprietors proceeded
likewife in this carcer with greater rapidity,
by which the famc inequality was produced.
In the great charter of king John it is or-
dained, that the archbifhops, bifhops, earls, and
greater barons, fhall be fummoned to the
meetings of parliament, by particular letters
from the king; and that all other perfons,
holding immediately of the crown, fhall re-
ceive a general citation from the king's bailiffs
or theriffs. But, although the more opulent
vaffals of the crown are thus clearly exalted
above thofe of inferior wealth, and dignified
with particular marks of refped, it is difficult
to afcertain the extent of property by which
thofc two orders of men wecre feparated
from each other. That the ftatute has a re-
ference to fome knowm boundary betwecn
them, can hardly be doubted; but whether,
in order tc obtain the rank and ‘title of a great
baron, an eftate amounting to foi'ty hides of
land was requifite, agrecable to the diftintion
“of the chicf wobility in the reign of Edward
the Confeflor, or whether the qualification in

©+ point
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point of property had been varied according to
the alteration of times and circumftances, no
account can be given.

The effect of a regulation for fummoning
the fmall barons to parliament, by a general
citation only, was to place them in greater
obfcurity, and to encourage their defertion, by
giving them reafon to hope that it would pafs
without obfervation. In fuch a fituation,
however, where a complete and regular at-
tendance was not to be expected, and where
each individual was endeavouring to excufe
himfelf, and to throw as much as poffible the
burden upon his neighbours, an agrecment
would naturally be fuggéfted to the inhabi-
tants of particular diftricts, that they fhould
relieve and fucceed each other by turns, in the
performance of this duty, and thus contribute
to their mutual eafe and advantage, by tharing
among them an inconvenience which they
could not entirely avoid. Of thefe joint
meafures, it was an obvious improvement,
that, inftead of a vague and uncertain rotation,
particular perfons, who appeared the beft quas
lified for the tafk, and were moft willing to

undertake it, thould be regularly eleted, and
| 03 fent
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fent, at the common expence, to reprefent
their conftituents in parliament. Nor can it
be doubted that the king would be highly
pleafed with fuch an expedient, by which he
fecured a proportion of the fmall barons in the
ordinary meetings of the national council, and
which did not hinder him from convening a
greater number on extraordinary occafions.

In this manner the knights of fhires appear to
have been firft mtroduced mto parliament.
The date of this remarkable event cannot be
fixed with precifion ; but it was undoubtedly
as carly as the reign ofiHenry the third *. The
divifion of counties produced a feparate aflo-
ciation among the crown vaflals, in each of

* The records of parliament, for several reigns after the
Norman conquest, are in a great measure lost, having
probably, during the barons wars, been destroyed alter-
nately by cach prevailing party, who found them unfa-
veurable to their interest. [Prynne’s preface to Cotton’s

- Abridgment of Records in the Tower.] This circum-
stance accounts for the’ great obscurity in which, after all
the labour of antiquaries, the origin of so great a changc
in the constitution of that assembly still remains. "The
first introduction of representatives of countjcs may, with
some probability, be traced as far back as the reign of ng
Johp. See Carte’s Hist. reign of Edward 1.

thofe
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thofc diftriéls, for electing their own repre-
fentatives. The number of thefe appears to
have been originaliy precarious, and probably
was varied in different emergencies.  On dif-
ferent occafions we meet with four knights
called from each county ; but they were gra-
dually reduced to two, the fmalleft number
capable of confulting together for the intereft of
their conftituents *,

The fame changes in the ffate of the nation,
which contributed principally to the rife of
the knights of thires, introduced likewife the
burgefles into parliament,

By the advancement of agriculture, the
peafants, in many parts of Europe, had been
gradually emancipated from {flavery, and been
exalted fucceffively to the condition of farmers,
of tenants for life, and of hereditary proprietors.
In confcquence of the freedom attained by this
.nferior clafs of men, a great proportion of
them had engaged in mechanical employ-

* In the eleventh year of Edward I, four knights were
summoned for each county. [Brady's Hist. of England.]
In the reign of John, there had been a writ issued to the
sheriff of Oxfordshire, to rcturn four knights for that
county. Carte, in the rcign of Edward L

04 ments ;
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ments ; and, being colle®ed in towns, where
the arts were moft conveniently cultivated,
had, in many cafes, become manufa&urers and
merchants. The fituation of thefe manufac-
turing and trading people enabled them, after
the diforders which prevailed in Europe had in
fome meafure fubfided, to make a rapid pro-
grefs in improving their circumftances, and in
acquiring various immunitics and privileges.
By mutual emulation, and by the influence of
example, the inhabitants of the fame town
were excited to greater induftry, and to the
continued exertion of their talents ; at the fame
time that they were in a capacity of uniting
readily for mutual defence, and in fupporting
their common intereft. Being originally
the tenants or dependents, either of the king
or of fome particular nobleman, upon whofe
demefne they refided, the fuperior exacted
from them, not only a rent for the lands which
they poffefled, but various tolls and duties for
the goods which they exchanged with their
neighbours. Thefe exaétions, which had been
at firft precarious, were gradually afcertained
and fixed, cither by long cuftom, or by exprefs
regulations. But, as many artifices had, no

doubt,
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doubt, been frequently pradifed, in order to
elude the payment of thofe duties, and as, on
the other hand, the perfons employed in levy-
ing them were often guilty of oppreffion, the
inhabitants of particular towns, upon their in-
creafing in wealth, were induced to makea
bargain with the fuperior, by which they
undertook to pay a certain yearly rent, in room
of all his occafional demands: and thefe pe-
cuniary compofitions, being found expedient
for both parties, were gradually extended to
a longer period, and at laft rendered perpetual.
An agrecment of this kind appears to have
fuggefted the firft 1dca of a borouglh, confidered
as a corporation. Some of the principal in-
habitants of the town undertook to pay the
fuperior’s yearly rent, in confideration of
which they were permitted to levy the old
duties, and became rcfponfible for the funds
committed to their care. As managers for
the community, therefore, they were bound
to fulfil its obligations to the fuperior; and,
by a natural extenfion of thc fame principle, it
came to be underflood that they might be
profecuted for all its debts; as, on the other
hand, they obtained, of courfe, a right of pro<
fecuting
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fecuting all its debtors. The fociety was thus
viewed in the light of a body politic, or fic-
titious peifon, capable of legal deeds, and cx-
ecuting every fort of tranfaction by means of
“certain truftees or guardians.

. This altcration in the {tate of towns was
accompanicd with many other improvements.
They were now generally in a condition to
difpenfe with the vroteétion of their fuperior:
and took upon themfelves the burden of
keeping a guard, to defend them againft a
foreign cnemy, and to fecure their internal
tranquillity.  Upon this account, befide the
appointment of their own adminiftrators, they
obtained the privilege of electing magiftrates,
for diftributing juftice among them. They
became, in a word, a {pecies of foccage tenants,
with this remarkable peculiarity in their favour,
that by remaining in the ftate of a corporation
fram one generation to another, they were not
liable to the incidents belonging to a fuperior,
upon the trenfimiffion of lands to the heirs of a
vaffal.

The precife period of the firft incorporation
of boroughs, in the different kingdoms of
Kurope, i1s not cafily determined ; becaufe the

privileges
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privileces arifing from the payment of a fixed
rent to the fuperior, in the room of his cafud}
emoluments, and the confequences which re-
fulted from placing the revenue of a town
under permanent adminiftrators, were flowly
and graduzlly unfolded and brought into the
view ot the public. In the cleventh and
twelfth centuries, we niay trace the progrefs,
if not the tirtt formation, of thofe communities,
in Italy and in Germany, which correfponds
with the advancement of trade and manufac-
ures in thofc countries*. The towns in
France are faid by Father Danicl to have been
firft incorporated in the rcign of Lewis the
Grofs ; but it appears that they had then ac-
quired confiderable privileges, were intrufted
with their own government, and the inhabi-

* With respect to the rise of the citics of Italy, see
Muratori Antiq. Ital. Med. /vi, tom. iv. The advance-
ment of the German free cities appears to have been rather
posterior to that of the Ttaliang the'r chief privileges having
been acquired under the princes of the Swab.an family. They
attained their highest pitch ol yrandleur in consequence of
the famous Hanscatick confederacy, which began in the
year 1241, Sec Abrégé de histoire ¢t du droit public
o’ Allemagne, par M. Pseffel, '
tants
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tants were formed into a militia for the fervice
of the crown ¥,

In the reign of Henry the firft ..f Fngiand,
the cotemporary of Lewis the Cio's the in-
habitants of London had begun o~ (. their
tolls and duties, and obtained a re:yai churter
for that purpofc $. Their exampic w.i. forwed
by the other trading towns, anud 1roin thie
time forward, the exiftence of Fuglith boroughs
becomes more and more confpicucus.

When the towns, under the immediate pro-
tection of the king had been incorporated, and,
of courfe, exalted into the rank of crown-
vaffals, it was agreeable to the general fyftem
of the feudal policy, that they thould have a
voice in the national council ; and more efpe-
cially, when extraordinary aids, befide their
conftant yearly rent, were demanded from
them, as well as from the other tenants iz
capite, that they thould have an opportunity of
refufing or confenting to thefe demands. Their
attendance in that aflembly was, at the fame

* M. Pseffel’s History of the reign of Lewis VIL

t+ Hume’s History of Englahd.
time,
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time, of advantage to the fovereign, and even
more {o than that of the {mall barons ; for the
trading people of all the inferior part of the
nation were the moft liable to be infulted and
opprefled by the nobles, and were of confe-
guence proportionably attached to the mo-
narch, who had found his account in proteéting
and fupporting them.

It was impofiible, however, that all the
members of every royal borough fhould affem-
ble in order to deliberate upon the bufinefs of
the nation; and in this, as well as in the
feparate concerns of each refpeétive commu-
nity, it was natural for them to commit the
adminiftration to particular commiflioners or
reprefentatives.  In England, accordingly, it
appears, that aftcr the boroughs had been in-
corporated, and had been raifed, by their
trade, to a degree of confideration and inde-
pendence, they began to fend reprefentatives
into parliament. The records of parliament,
as has been before remarked, during feveral
reigns after the Normzn conqueft have not
been preferved; fo that it is no lefs uncertain at
what precife time the burgefles, than at what
time the knights of fhires, made their firft ap-

pearance
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pearance in that affembly ; but as thofe two
¢vents procceded from the fame caufe, the ad-
vancement of ¢commerce and manufatures; it
is probable that they were nearly coeval *,

In the great charter of king John, it is ex-
prefsly ordained, that aids thall not be impofed
upon the boroughs without the confent of
parliament ; from which i1t may be inferred,
that thofe communities had then acquired the
rank of foccage tenants, and that matters were
at laft ripened and prepared for their introduc-
tion into the councils of the nation. The
firft inftance upon record of the burgefles at-
tending in patliament, occurs in the forty-ninth
year of the reign of Henry the third; when
they are faid to have been called by the famous
earl of Leicefter, in order to fupport his am-
bitious views : but this is not mentioned by
any hiftcrian as a late innovation ; neither is
it probable that this nobleman, at the very
time when hc was endeavouring to fcreen
himfelf from the refentment of the nation,

* Sir Henry Spelman declares, that, from the most
careful examination, he could find no traces of the repre-
sentatives of baroughs in parliament, before the latter part
of the reign of Henry III.  Glossar. v. Parliamentum.

would
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would have venturcd to open a new fource of
difcontent, by making a fudden and violent
change in the conftitution. It is likely that
fome of the burgefles had been prefent in for-
mer parliaments ; as we find that they afters
wards were, upon two different occafions, in
the early part of the reign of Edward the firft:
but the number of them was not fixed ; nor
were they accuftomed to give a regular ate
tendance.

The policy of Edward the firft led him to
take hold of the circumftances, which have
been mentioned, for promoting the intercft of
the crown. In the twenty-third ycar of his
reign, direétions were given to {ummon regu-
larly the knmights of the fhires, together with
the burgefles; of which, after the cxample‘of
the former, two were generally fent by each
borough ; and from that period, both thefe
clafles of reprefentatives continued to be con-
ftant members of the legiflature.

The fame circumftances, according as they
exifted more or lefs completely, in the other
countries of Europe, were producive of fimilar
changes in the conftitution of their national
councils,

In
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In Scotland, a country whofe government
and laws bore-a great analogy to thofe of Enge.
land, not only from the common circumftances
which operated upon all the feudal nations,
but alfo from that vicinity which produced an
intercourfe and imitation between the two
countrics, the parliament, as far back as we
can trace the records of Scottith hiftory, ap-
pears to have been compofed of the greater
thanes, or independent proprietors of land.
The reprefentatives of boroughs are fuppofed
by hiftorians to have been firft introduced
into its meetings during the reign of Robert
Bruce, which correfponds to that of Edward
the fecond ; but fatisfactory evidence has lately
been produced, that thi§ event muft have
hagpcncd at an earlier period *.  From the
flow progrefs, however, of trade in Scotland,
the number of burgefles in her national coun-
cil was for a long time inconfiderable ; and
their appearance was limited to a few extra-
ordinary cafes.

The reprefentatives of counties became con-

* See Dr. Stuagt’s acute rescarches info the ancient goo
vernment of Sgotland.

flituent
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ftituent members of the Scottifh parliament
by the authority of a ftatute, which, being
ftill preferved, affords great light with refpeét
to the origin of this eftablithment both in
Scotland and in England. By that ftatute it
is provided, that the fmaller vaffals of the
crown fhould be excufed from perfonal at-
tendance in parliament, upon condition of their
fending reprefentatives, and maintaining them
at the common expence. This regulation was
introduced by James the firft, who, as he had
refided for many years in England, and was a
prince of learning and difcernment, had pro-
bably been induced to copy this branch of
policy from the intitutions of a people, among
whom the monarchy had made greater ad-
vances than in his own country. But the
Scottifh barons, whofe poverty had given oc-
cafion to this regulation, laid hold of the dif-
penfation which it heftowed upon them, with-
out fulfilling the conditions which it required ;
and it was not until the reign of James the
fixth, that their obligation to fend reprefenta-
tives Into parliament was regularly enforced *

* In the reign of James the first, we meet with two
YOL. IL P statutes
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In France, the reprefentatives of boroughs,
according to the moft probable account, were
firft introduccd mto the national affembly in
the reign of Philip the Fair, by whom they
are faid to have been called for the purpofe
chiefly of confenting to taxes*. It 1is re-
markable, however, that in the French con-
vention of effatcs, no fct of men, correfponding

statutes upon this subject. By act 1428, c. §2. it is re-
quired, that all the frecholders shall give personal attend-
ance in parliament, and not by a procurator 5 unless they
can prove a lawful cause of thcir absence. Afterwards,
by a statute 1427, c. 102. it is enacted, ¢ that the small
¢ barons and free tenants necd not come to parliaments,
¢« provided that, at the head court of every sheriffdom,
¢ two or more wise men be chofen, according to the ex-
“ tent of the shire, who shall have power to hear, treat,
* and finally to determine all causes laid before parliament ;
“ and to chuse a speaker, who shall propore all and sundry
“ needs and causes pertaining to the commons in par-
¢ liament.”

From these two acts of parliament, it is evident the
king had first endeavoured ta enforce the attendance of
all the small i)arons; and, upon finding this impracticable,,

had resorted to the cxpedicnt of introducing representa-
tives.

* This happened about the year 1300. See Pasquier
Recherches de la France.

to
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to the knights of fhires in England, was ever
admitted. The improvement of arts, in France
as well as in England, contributed not only to
raifc the trading people, but alfo to difmember
the eftates of many proprictors of land; but
the king does not feem to have availed him-
elf of that fituation for obliging the f{mall
barons to fend reprefentatives into the national
council. The greater authority pofleffed,
about this period, by the French monarch,
was probably the caufe of his not reforting to
the fame thifts, that were practifed in England,
to countcrbalance the power of thc ariftocracy.
That a fovereign fhould court the lower part of
his fubjets, and raife them to confideration,
with a view of deriving fupport from them, is
none of the moft agreeable expedients; and
nothing, we may fuppofe, but fome very ur-
gent neceflity, could make him think of fub-
mitting to it.
The circumftance now mentioned, created
a moft cflential difference between the national
council in Franece and in England ; the latter
comprehending the reprefentatives of counties
as well as of boroughs, and confequently a large
proportion of the people; whereas the former
P 2 admitted
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admitted no other reprefentatives but, thofe of
boroughs, the number of which, in either

country, was for along time inconfiderable.
The frce cities of Germany had, in the
thirteenth century, acquired fuch opulence as
enabled them to form that famous Hanfeatick
league, which not only fecured their inde-
pendence, but rendered them formidable to all
the military powers m their neighbourhood.
From thefc circumftances they rofc to politi-
cal power, and obtained a feat in the diet of
the cmpire. But in Germany, the reprefenta-
tives of the fmall barons were not admitted
into that aflembly, from an oppofite reafon, it
fhould feem, to that which prevented their ad-
miffion into the French convention of eftates.
At the time when the rife of commerce had
led the way to fuch a regulation, the nobility,
and the free ftates of the empire, had fo firmly
‘eftablifhed their independence, and the em-
perors had fo far declined in authority, that it
was vain te expec, by any artifice or exertion,
to ftop the progrefs of the ariftocracy. The
great exaltation of the German {tates had in-
deed produced a wide difference in the power
and dignity of the different nobles; and thofe
, of
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of inferior rank, ipftead of maintaining .n
equal voice with their fuperiors, were at length
aflociated 1n different clafles; each of which,
having only a fingle vote in the diet, were, in
falt, reduced to a worfe condition than if they
had alted by reprefentatives.

In Flanders, in the feveral principalities
which afterwards compofed the Spanith mo-
narchy, and, in general, 1n all the feudal go-
vernments of Europe, we may obferve, that
whenever the towns became free and opulent,
and where they continued members of a larger
community, they obtained a feat in the legif-
lative aflembly.  But with refpect to the re-
prefentatives of the fmall barons, or inferior
nobles, their introduction into the legiflature
15 to be regarded as a more fingular regulation,
which, depending upon a nice balance betwecen
the crown and the nobility, has been adoptéd
in fome countries, and in others negleéed, ac-
cording as it happened to fuit the intereft and
policy of the fovereign, or the peculiar circum-
ftances of the people*.

* The boroughs are said to have been introduced into
the cortes of the different petty kingdoms of Spain, about
the same time as in the other nations of Europe. In each

~

P3 of
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In Italy, a country which had been broken
into fmall principalities, under princes poflefled
of little power, or refiding at fuch a diftance
as to have little capacity of exerting it over
the inhabitants, the principal towns, whofe
profperity in trade, 1f we except the territories
belonging to the Moors in Spain, was prior to”
that of the other parts of Europe, became fe-
parate and independent ftates; and fell under
fuch modes of republican government as were
agreeable to the fituation of their refpective fo-
cieties.

From a connc&ted view of the different
countries of Europe, during the period now
under examinaiion, 1t feems hardly poffible to
entertain a doubt, that the reprefentatives in
the Englifh parllament were itroduced in the
manner, and from thc cautes, which have been

of those kingdoms the cortes came to be composed of the
nobility, of the dignified ccclesiastics, and the representa-
tives of the cities. But in none of them do we find that
the representatives of the small proprietors of land were
admitted into those assemblics; though, in the kingdom
of Arragon, it appears that the nobility were distinguished
into those of the first, and those of the second rank. Sce
Dr. Robertson’s History of Charles V.

fpecified.
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fpecified. It appears, at the fame time, furprif-
ing, and may pcrhaps be confidered as an ob-
jection to the account which has been given,
that there is a profound filence, among all co-
temporary writers, concerning this important
event. The hiftorians of that age, it 1s true,
were neither philofophers nor politicians; they
were narrow-minded and bigotted ecclefiatftics,
who faw nothing of importance in the hiftory
of England, but what was immediately con-
nected with thofe religious inftitutions to which
they were devoted.  But ftill it may be faid,
that if the commons were unknown in the
carly aflemblies of the nation, the introduction
of that order of men into parhament, would
have been fuch a novelty, as could hardly fail
to ftrike the imagination, and to be mentioned
in fome of the writings of thofe times.

It 1s neceflary, however, to remark, that
this alteration was produced in a gradual
manner, and without any appearance of in-
novation. When the kmghts of fhires be-
gan to attend thc mectings of parliament,
they were no, other than barons formerly en-
titled to that privilege. Their being fent at
the common expence of the fmall barons be-

P 4 longing
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Jonging to a diftri@®, was a circumftance that
would excite little attention; as it probably
arofe from the private contribution of the par-
tics concerned, not from any public regulation.
The burgefles, in like manner, were not ad-
mitted into parliament all at once, or by any
general law of the kingdom; but when par-
ticular towns, by their incorporation, and by
the privileges beftowed upon them, had ac-
quired the rank of crown-vaflals, their obtain-
ing a fhare in the legiflature, by means of re-
prefentatives named for that purpofe, was a
natural confequence of their advancement.
This privilege, fo far from being regarded as
new or uncommon, had regularly been acquir-
ed by fuch of the churles, or peafantry, as were
exalted to the condition of foccage tenants;
and was 1n reality a con)fcqucnce of vaffalage,
interweven in the {yftem of that feudal govern-
ment, with which the people of that age were
familidrly acquainted. Neither was it likely
that the appcarance, from time to time, of a
few of thefc inferior perfons, along with the
greater lords of parliaments, would have an
apparent tendency to vary the deliberations of
that aﬂlmbly and the pradtice had, in all pro-

' bability,
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bability, been long continued, and greatly ex-
tended, before the effe@s of it were of fuch
magnitude as to attract the notice of the pub-
lic.

SECTION 1L

The divifion of Parliament into two Houfes, and
the peculiar Privileges acquired by each Houfe.

Tur mcmbers of the great council, in all
the feudal governments of Europe, were di-
vided originally into two clafles or orders; the
one compofed of ecclefiaftical, the other of lay
barons. Thefe two fets of men, from their
circumftances and way of life, having a differ-
ent intereft, and being atuated by different
views of policy, entertained a mutual jealoufy,
and were frequently difpofed to combat and
thwart the defigns of each other. In the con-
duct of national bufinefs, they ufually held fe-
parate conferences among themfelves; and when
they afterwards came to a joint mecting, were
accuftomed, inftead of voting promifcuoutfly,
to deliver, upon the part of each, the refult of
their previous deliberations.  As each of thofe
bodies was poflefled of independent authority,

1t
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it would have been dangerous to yenture upon
any meafure of importance, in oppofition to
the inclination or judgment of either; and,
therefore, 1n all public tianfactions which they
had occafion to dctermine, the concurrence of
both was held indifpenfable. Hence, by long
cuftom, they became two {eparate effates, hav-
ing cach a negative upon the refolutions of the
legiflature.

When the burgefles were admitted into the
national affembly, they were, by their fituation
and chara&er, ftill more diftinguithed from
the ecclefiaftical and lay barons, than thefe laft
from each other. They acted, not in their
own name, but in the name of thofe commu-
nitics, by whom they had been appointed, and
to whom they were accountable: at the fame
time that the chief objcét in requiring their at-
tendarce, was to give their confent to fuch pe-
culiar aids, or taxcs, as were demanded from
their conftituents. It was neceflary, there-
fore, that they fhould confult among them-
felves, in matters relating to their peculiar in-
tereft ; and, as the department allotted them
was unconncéled with that of all the other
members, they naturally obtained a feparate

‘ voice
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voice in the aflembly. We may eafily con-
ceive, that when this method of procedure
had been cftablifhed in the impofition of taxcs,
it was afterwards, upon the fubfequent nife of
the burgefles, extended to cvery branch of par-
liamentary bufinefs, in which they claimed the
privilege of interfering. Thus, in all the feudal
kingdoms which had made advances in com-
merce, the great council came to be compofed
of three eftates: each of whom, 1n the deter-
munation of public meafures, enjoyed a fcpa-
rate negative.

Whether thefe different claffes of men thould
be convened in the fame, or in different places,
depended, in all probability, upon accident,
and 1w particular on the number of their mem-
bers, which, at the times of their meeting,
might render it more or lefs difficult to procure
them accommodation.  In England, the pre-
lates, and the nobility, were accuftomed, in
ordmary cafes, to meet in the fame place ; al-
though it is likely that each of them, in order
to {.ttle their plan of opcrations, had previous
confultations among themfelves. When the
deputics from counties and boroughs were firft

called
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called into parliament, they proceeded upon
the fame plan, and were included in the fame
meeting with the ancient members. It is pro-
bable, that the boroughs, then in a condition
to ufe this privilege, were not numerous. To
a parliament held in the eleventh of Edward
the firft, we find that no more than twenty
towns were required to fend reprefentatives ;
of which two were fummoned from each
town*. But upon the regular eftablithment of
the deputics from counties and boroughs, in
the twenty-third year of that reign, the num-
ber of the latter was greatly encreafcd. The
returning boroughs, from each of which two
reprefentatives were generally required, are faid
to have then amounted to about an hundred
and twenty; befides thofes belonging to Wales,
of which there are fuppofed to have been about
twelve t.

* The trading towns, who sent representatives to this
parliament, were London, York, Car:lislc, Scarhorough,
Nottingham, Grimesby, Lincoln, Northampton, Lynne,
Yarmouth, Colchester, Norwich, Chester, Shrewsbury,
Worcester, Hereford, Bristol, Canterbury, Winchester,
and Exeter. See Carte’s Hist.

+ Some of these boroughs, however, were omitted in

the summons to future parliaments. Mr. Browne Willis,
from
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From the number of the burgefles at this
time, from the influence and weight which
they had acquired, and from their peculiar
chara&er and circumftances, as reprefenting
the commercial intereft, they now found it
convenient, it thould feem, to have a different
place of meeting from the other members of
parliament, and began to form a feparate body,
which was called the houfe of commons.

from a diligent inspetion of such materials, as he could
find, to afford any information upon this point, is of opi-
nion, that from about the middle of Edward the third’s
reign, to the beginning of that of Edward the sixth,
the parliament consisted of a pretty uniform number of
boroughs : that, about this last period, it consisted of 126,
and at no former time amounted to 130. See Notitia
Parliam.

Mr. Hume asserts, that the sheriff of each county had
anciently a discretionary power of omitting pacticular
boroughs in his returns, and was not depriveu of this
power till the reign of Richard II. [Hist. 4to, vol. ii. p.
287.] In proof of this assertion, he refers to § Richard
IL. c. 4. But that statute proves the direct contrary. It
declares, * That if any sheriff leaves out of his returns any
¢ cities or boroughs which be bound, and of old time were
“ wont to come to the parliament, e shall be punished in
“ the manner as was accustomed to be done in the said case in
 times past.”  Statutes at Large.

The
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The knights of fhires continued, for fome
time after, to fit in what now became the
houfe of peers. Although the fmall barons
were, in general, excufed from perfonal at-
tendance, yet, as crown-vaflals, they had fhll
a title to vote in parliament ; and {uch of them
as attended, even in confequence of an election,
were at firft confidered in the fame light with
the grcatcf nobility. By a.ppearing frequently,
however, 1n the capacity of mere reprefenta-
tives, not only cle@ed, but having their charges
borne by their conttituents, their privilege of
attending in their own right was gradually loft
gnd forgotten. In confequence ot the progref-
five alienation and divifion of landed property,
their perfonal influence was continually finking,
while that of the mercantile people was rifing
i the fame proportion; and, as thefe two
clafles were thus brought ncarer to a level, the
landed gentry were often indifcriminately
chofen to reprefent cither the one or the other.
In fuch a fituation, 1t became at length an
obvious improvement, that the deputies of the
counties and boroughs, as by the circumftance
of their being reprefentatives, and refponfible

to
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to thofc who had appointed them, they were
led into a fimilarity of procedure, fhould meet
in the fame houfe, and carry on their delibera-
tions in common. It 1s conje¢turcd by Carte,
the hiftorian, that this change was not effe&ed
before the latter part of the reign of Edward
the third; but with refpect to the precife time
when it happened, there feems to be no evi-
dence whatever.

The coalition of thefe two orders of depu-
ties may perhaps be regarded as the great caufe
of the authority acquired by the Englifh houfe
of commons. Thc members of that houfe
were by this meafurc exalted to higher confi-
deration and refpe&, from the increafc of their
numbers, as well as from thc augmentation of
their property. They now reprefented the
mercantile peoplc and the landed gentry ; who,
exclufive of thofe who remained in a ftate of
fervitude, compofed the great body of 'the
people, and who poflefled a great proportion
of the national wealth, Of thofe two claffes
of the frec inhabitants, the landed gentry, for
a long time, enjoyed the firft rank; and the
deputies of boroughs were therefore frequently

chofen
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chofen among the neighbouring gentlemen;
who, by reafon of their independence, were
more capable than their own burgefles of
proteting their conftituents. By joining to-
gether and confounding thefe different orders
of reprefentatives, the importance of either
was 1n fome degree communicated to both ;
at the fame time that the people, under fo
many leaders, became attentive to their com-
mon privileges, and were taught to unite in
defending them. Had all the conftituents been
to appear in the national council, they would
have been a diforderly multitude, without aim
or dircétion : by choofing deputies to manage
their parliamentary intereft, they became an
army, reduced into regular fubordination, and
conducted by intelligent officers.

We accordingly find, that, even fo early as
the reign of Richard the {econd, the commons,
when they had been induced to take party
with the crown, were able to defeat the dee
ﬁgns of the nobility, and to raife the fovereign
from the loweft extremity to the height of ab-
folute power. The fudden revolution, pro«

duced at that time by the national reprefenta-
tives,
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tives, was a prelude to thofe greater exertions,
which, at a fubfequent period, they difplayed
in a better caufe.

In the principal kingdoms upon the conti-
nent of Europe, the third cfiate was differently
conftituted. It comprechended, as I formerly
obferved, no other deputies but thofe of the
trading towns; a fet of men, who, in compa-
rifon even of the fmall barons, or inferior gen-
try, were long obfcure and infignificant. In
fupporting their privileges, the boroughs were
not aided by the joint efforts of the counties;
and the family intereft of the reprefentative
was not fuper-added to the weight of his per-
{onal wealth.

In fome of thofe kingdoms, therefore, as in
France and in Spain, the monarch was enabled
to break the ariftocracy, and to annihilate the
national council, before the t/ird eflute, in con-
fequence of the advancement of commerce,
was 1n a condition to cftablith its authority :
mn others, as in the German empire, the great
nobles, before the deputies of towns had ac-
quired much influence in the dief, reduced the
power both of that aflembly, and of the em-
peror, to a mere thadow.

VOL. LI, Q Aftes
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After the members of parliament had been
accuftomed to meet regularly in two feparate
places, the three cftates were gradually melted
down and loft, in the divifion of the two
houfes. The ecclefiaftical and lay barons, who
fat in the upper houfe, were led, moft fre-
quently, into a promifcuous deliberation; and
did not think it worth while to demand a {fepa-
rate voice, except in determining any nice or
important queftion, by which the intereft of ei-
ther was particularly affeted. But as govern-
ment came to be more eftablithed upon a regu-
lar plan, thofe extraordinary queftions occurred
lefs frequently ; at the fame time that the pro-
grefs of knowledge, and of thearts, diminifhed
the influence of the clergy, and rendered them
lefs willing to hazard a dire& and avowed con-
teft with the nobles. The cuftom of deliberat-
ing promifcuoufly, was thus more and more
confirmed, and the exertions of a feparate ne-
gative, being confidered as indications of ob-
ftinacy or 1 fa&ious difpofition, were marked
with difapprobation and cenfure, and at length
entirely exploded. It appears that, in the time
of Richard the fecond, this innovation was not
entirely compleated.

The
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The two houfes, on the other hand, having
occafion always to deliberate apart, acquired an
independent authority, and were naturally re-
garded as diftin@® branches of the legiflature.
The refolutions of each houfe conftituted a fe-
parate voice; and the concurrence of both was
neceflary in all the determinations of parlia-
ment. ’

After the formation of the two houfes of
parliament, in the manner juft mentioned,
each of them came to be poffefled of certain
peculiar privileges ; which, although probably
the obje&s of little attention in the beginning,
have fince rifen to great political importance.

1. The houfe of commons, from the nature
of its original eftablifhment, obtained the fole
power of bringing in money-bills. This was
not, at firft, regarded as a privilege, but was
introduced merely for the fake of difpatch.
The primitive houfe of commons was com-
pofed of burgefles only, empowered to grant
the king a {fupply, by one gereral agree-
ment, in place of the feparate bargains,
which had formerly been made with each
borough. In conduéting this bufinefs, each
borough feems to have directed its repre-

Q2 fentatives
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fentatives with refpect to the rate of affeflment
to which they fhould confent; and by colleét~
ing thefe particular directions, the fum total to
be granted by the whole trading intereft was
cafily afcertained. Ina matter {o fimple as that
of determining the extent of the contribution
which, on any particular occafion, they were'
willing to make, the conftituents found no dif-
ficulty either in preparing their deputies, by
exprefling a previous opinion upon the fubjedt,
or by fending them clear and pointed inftruc-
tions, in cafe, from any new exigence, after
the meeting of parliament, an unexpected de-
mand was made by the fovereign.

According to this conftitution of parliament,
the impofition of taxes produced no intercourfc
between the two houfes; but each houfe con-
fented to the cxactions laid upon that order of
men with which it was connec&ted. This me-
thod of procedure was continued fo long as
the houfe of commons confifted only of bur-
gefles; but, when the deputies from counties
came to fit and deliberate along with them, a
variation was neceflary. The deputies of the
counties having, by this change, afflumed en-
tirely the characer of reprefentatives, came

naturally
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naturally to be limited, in the fame manner
as the burgefles, by the inftru@ions of their
conftituents*. But thofe two orders of men,
who now formed the cumulative body of the
commons, were connected with different parts
of the nation; and, while the burgefles were
interefted in the taxes laid upon the boroughs,
the county-members had an cqual concern in
fuch as were paid by the landed gentry. In
their promifcuous deliberations, therefore, upon
the fubjeét of taxation, it was found conve-
nient, that each of them fhould not confine
their views to that part of the community
which they reprefented, but fhould agree in
the duties to be paid in common by the whole
of their conftitucnts; and, as the taxes paid‘by
landed gentry or fmall barons were of the
fame naturc with thofe which were laid upon
the great barons or peers, this naturaily fug-
gefted the 1dea of a general afleflment upon
the nation at large, to be impofed by the con-
currence of both houfcs of parliament. Hence

¥ In a parliament held in the year 1339, that is, about
the middle of the reign of Edward the third, we find-the
knights of shires pleading that they durst not grant a tax
without the consent of their constituents. Carte.

Q3 the
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the ﬁxtrodu&ion of tenths, fifteenths, and fub-
Jidies; the two former of which were taxes
upon perfonal property ; the laft, upon eftates
real and perfonal. In the impofition of fuch
taxes, both houfes of parliament were equally
concerned ; and the concurrence of both was
therefore held requifite.

Fhe houfe of commons, however, if the
precife fum to be granted by them had not
been previoufly fpecified, were accuftomed, in
cafes of this nature, to confult their conftitu-
ents, and to regulate their conduét by the in-
ftructions which they received.

They could have no debate, therefore, on
any occafion, upon the fubje&t of taxation; as
their province extended no farther than merely
to de#Mare the determination of their conftitu-
ents. Upon this account, it was to no pur-
pofe thac any particular tax thould firft become
the fubje&t of deliberation among the peers,
and afterwards be fubmitted to the confidera-
tion of the commons ; fince, after the fulleft
and moft laborious difcuffion of the queftion
by the former, no other point could be con-
fidered by the latter, but whether the intended
fupply was agreeable to their inftructions. The
' - moft



FROM EDWARD I. TO HENRY VII, 231

moft expedient courfe, in order to fave :imc
and ufelefs difputation, was evidently, that the
commons thould begin with ftating the exat
fum which they had been empowered to grant;
and that the tax propofed by them fhould
afterwards be examined and canvafled in the
houfe of peers, whofe condu&, in this as well
as in other particulars, was not fubje& to any
dire&ion or controul.

From the fame circumftance which intro-
duced the praétice, that every propofal for a
tax thould originate in the houfe of commons,
it became cuftomary that every fuch propofal
or bill, when prefented to the houfe of peers,
thould receive their fimple aflent, or negative,
without variation or amendment. It could
anfwer no purpofe, to return the bill,  with
amendments, to the houfe of commons; be-
caufe the members of that houfe had nc power
of deliberating upon fuch matters, and, hav-
ing once declared the opinion of their confti-
tuents, could not venture to deviate from it
in any fubfequent ftage of the bufinefs.

It is probable, at the fame time, that this
mode of conduéting the bufinefs of taxation
was promoted by the king; who, finding the

Q4 peopie
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people of inferior condition moft ready to ac-
quiefce in his demands, was willing that, by
taking the lead in the impofition of taxes, they
might incite the nobility to follow their ex-
ample, and make them athamed of declining
a burden which they were much more able to
bear.

Such appears to have been the origin of this
important privilege, which is now juftly re-
garded by Englifhmen as one of the greateft
pillars of their free confiitution. Like many
other parts of the Britith government, it arofe
from views of immediate conveniency ; and
its diftant confequences were neither forefeen
nor intended: but, after it had received the
fan&ion of immemoral cuftom, 1t was pre-
ferved inviolable, without any confideration of
the circumftances from which it had taken its
nfe. As the commons interfered by degrees
in legiflation, and in various other branches of
bufinefs, their interpofitions became too exten-
five and complicated, to permit that they
thould be regulated by the opinion of confti-
tuents living at a diffance. In confequence of
more liberal views, it came alfo to be confider-
ed as the duty of each reprefentative, to pro-

mote
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mote the good of the nation at large, even in
oppofition to the intereft of that particular
community which he reprefented.  The in-
ftructions, therefore, of conftituents were laid
afide, or regarded as producing no obhgation,
upon any fct of deputies, to depart from the
dictates ot their own confcience. The ex-
pediency of this important privilege, with
which the houfe of commons came thus acci-
dentally to be invefted, will fall more properly
to be examined hereatter.

2. Upon the cftablifhment of the two houfes
of parliament, the fupreme judiciary power
was, on the other hand, appropnated to the
houfe of peers. The jurifdiction belonging to
the Saxon Wittenagemote was exercifed pro=
mifcuoufly by all the members of that aflem-
bly; and in the Norman parliaments, both
before and after the formation of the aw/a regis,
the fame rule was obferved. It feems, how-
ever, to be a principle of natural law, that
when a magiftrate of any fort is invefted with
jurifdi¢tion, he 1s bound to a perfonal difcharge
of the duties of his office, and has no power
to commit the exercife of them to a delegate.
The public, by whom he is appointed, has a

right
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right to the fruit of that capacity or diligence,
upon account of which he was felected to the
office; and as, in the decifion of law-fuits, no
fccurity can be given that different individuals
will act precifcly in the fame manner, the ap-
pointment of a dclegate for the difcharge of
this cmployment, would be to impofe upon
the public a diffcrent ratc or meafure of fer-
vice from that which was due. Upon this
principle, the members of the houlfe of com-
mons, having only a delegated power, were
excluded from the exercife of that jurifdiction
with which the members of parliament, in
general, had been anciently invefted. Their
difqualification, at the fame time, was render-
ed {till more apparent, by their acting in con-
fequence of inftru&tions from their conftitu-
ents. The counties and boroughs might be in
a condidion, from their general information, to
inftru@ their deputies concerning the taxes to
be impofed, or even concerning any law to
be enaéted.. but were altogether incapable of
dire@ing them how to proceed in the deter-
mination of law-f{uits. The decifion given in
any caufc muft depend upon a complex view

of the proofs and arguments produced in court;
and,
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and, therefore, no perfon who 1s abfent, efpe-
cially in cafes where the chief part of the bu-
finefs 1s tranfaéted wviva voce, can form any pro-
per judgment concerning it. Upon this ac-
count, the only members of parliament, quali-
fied to a& as judges, came to be thofe who fat
in their own right, who had the liberty to form
their opinions upon the fpot, and, by an im-
mediate inveftigation of the circumftances,
were capable of deciding from the imprefiion
made upon their own minds.

From the fame caufe, therefore, which be-
ftowed upon the commons the right of fug-
gefting taxes, the houfe of peers became the
ultimate tribunal of the nation, and obtained
the power of determining, in the laft refort,
both civil and criminal a&ions. Thus, while
one of thefe branchesof the legiflature enjoyed
an immediate accefs to the purfes of the people
for the public fervice, the other was intrufted
with the guardianthip of their lives and for-
tunes. What was acquired by the commons,
in one department, was fully compenfated by
what fell to the fhare of the peers in another;
fo that the conftitution remained upon its an-

cient
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cient bafis, and was kept in equilibrio by an
equal diftribution of privileges.

It may farther deferve to be remarked, that,
by the exclufion of the commons from the ju-
dicial power, the fupreme tribunal of the na-
tian came to be compofed of a moderate num-
ber of perfons; a circumftance highly condu-
cive to the uniformity of their decifions, as
well as to the expedition and regularity of their
procedure.

When law-fuits before the Norman parlia-
ment had becomc frequent, it was found in-
convenient to determine them in a full meet-
ing, and they were brought, in the firft in-
ftance, before the awla regis. But even as a
court of review, the parliament, after the de-
puties of boroughs and counties were obliged
to givc conftant attendanee, was perhaps too
numecrous; while, by the divifion of its mem-
bers into two houfes, they were prevented, at
leaft, according to their ufual forms, from co-
operating with one another in the diftribution
of juftice. The fame regulation, therefore,
which was introduced from the peculiar fitua-
tion of the lords and of the commons, was

afterwards
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afterwards recommended, no doubt, and fup-
ported by general confiderations of utility.

3. The fupreme judiciary power being
limited to the houfe of peers, the right of im-
peachment was of courfe devolved upon the
commons.

When the petfons intrufted with great offi-
ces under the crown, or enjoying any fhare in
the public adminiftration, were guilty of mal-
verfation in office, or of what are called high
mifdemeanors, 1t was frequently thought ne-
ceflary, that they fhould be tried before the
higheft court in the nation, whofe weight alone
was adequate to the tafk of bringing fuch
powerful offenders to juftice. In the earlier
periods of the Englifh government, the na-
tional council was accuftomed to inquire into
the condu& of the different cxecutive officers,
and to punith them for their offences. The
king himf{elf was not exempted from fuch in-
quiry and punifhment, more than perfons of
inferior rank. On fuch great occafions, the
profecution, inftead of being committed, as in
ordinary crimes, to the management of an in-
dividual, was ufually conduéted by the affembly,
who acted both in the capacity of accufers and

judges.
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judges. This was, doubtlefs, a practice ill
calculated for fecuring a fair trial to the de-
linquent; but it was no more than what
happened it criminal trials before the ordinary
courts of juftice, where the king was both
judge and profecutor.

Upon the eftablithment of the two houfes
of parliament, it became a natural and ob-
vious improvement, that, as the power of try-
ing thofe offences was reftricted to the houfe
of peers, the privilege of conduing the accu-
fation fhould belong to the commons; that
branch of the legiflative affembly, which had
no fhare in the judicial department, though it
was no lefs concerned than the othér to pre-
vent the abufes of adminiftration. In this
manner the two charatters of a judge and a
profecutor, which, in the ordinary courts, had
been placed in different hands by the cuftom
of appointing deputies to officiate in the name
of the crown, came likewife to be feparated in
the trial of thofe extraordinary crimes, where,
from the danger of arbitrary meafures, an
amendment of the ancient method of proceed-
ing was moft efpecially requifite.

4. Befide the foregoing privileges, which,

from
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from the influence of pecular circumftances,
were acquired by the different branches of
parliament, either houfe was led to affume the
power of afcertaining the perfons of whom it
was compofed; a jurifdiction and authority
over them, and the cognizance of the feveral
rights and immunities belonging to their own
order. Hence 1t came to be eftablithed, that
the houfe of commons fhould determine quef-
tions concerning the eletion of its own mem-
bers; and that cvery bill affecting the rights
of the peerage fhould take its origin in the
houfe of peers. The privileges arifing from
this principle, which have been acquired by
the houfe of commons, were afterwards greatly
multiplied, and varioufly fubdivided, in con-
fequence of the attention given by that houfe
to the forms of its procedure, and to the rules
and maxims neceflary for fecuring is inde-
pendence.

SECTION
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SECTION III.

Concerning the Manner of clecling the national
Reprffenfativcs, and the Forms of Procedure

i Parliament.

THE eftablithment of a houfe of commons,
confifting entircly of ’reprefcntatives, required
a fet of regulations for the election of its mem-
bers. From the different fituation of the
countics and boroughs, the deputies of thofe
two clafles of men came to bc chofen in a
very different manner.

1. Upon the firft incorporation of a borough,
the nomination of particular perfons, for diftri-
buting juftice, for managing the funds, and for
executing the other bufinefs of the community,
would feem naturally to belong to all its mem-
bers, who have a common concern in thofe
branches of adminiftration. In thofe towns,
accordingly, where commerce had introduced
a degree of wcalth and independence among
the bulk of the inhabitants, fuch a popular
plan of government appcars to have been

generally adopted. DBut in many of the
- boroughs,
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boroughs, whofe trade was more in its infancy,
the people of inferior rank were ftill too poor,
and in too fervile a condition, to claim the pri-
vilege of cle&ing their own adminiftrators ;
and by their negle®ing to intermeddle in
public bufinefs, the care of every thing relating
to the community was devolved upon particu-
lar citizens, diftinguifhed by their opulence.
When the boroughs were afterwards permitted
to have a voice in parliament, the differences
in their condition occafioned the fame, or even
a greater diverfity in the mode of choofing
their reprefentatives ; and, in a long courfe of
time, many other varicties were added, from
the operation of accidental circumftances, In
fome towns, therefore, the reprefentatives were
chofen by a confiderable part, in others, by a
very fmall proportion, of the inhabitants; in
many, by a few individuals, and thefe, in par-
ticular cafes, direted, perhaps, or 1influenced,
by a fingle perfon.

Two forts of inequality were thus produced
in the reprefentation of the mercantile and
manufa&uring intereft: the one from the
very different magnitude of the boroughs, wha
fent, for the moft part, an equal number of
reprefentatives : -the other, from the very

VOL. II. R diffcrent
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different number of voters, by whom, in
cach borough, thofc reprefentatives were
chofen. But this inequality, whatever bad
confequenccs may have flowed from it 1n
a later period, was originally an obje&t of
little attention, and excited no jealoufy or
complaint. The primitive burgefles were fent
into parliament for the purpofe chiefly of
making a bargain with the crown, concerning
the taxes to be impofed upon their own con-
ftituents; and the reprefentatives of cach
borough had merely the power of confenting
to the fum paid by that community which
they reprefented, without interfering in what
was paid by any other. It was of no confe-
quence, therefore, to any one borough, that
another, of inferior fize or opulence, thould
have as many reprefentatives in the national
aflembly ; fince thofe reprefentatives, as far as
taxes were concerned, could only protect their
own corporation, but were incapable of injuring
or hurting their neighbours. So far were the
boroughs from cntertaining a jealoufy of one
another upon this account, that fome of them
found it more eligible to acquiefce in whatever
aids the king thought proper to demand, than
to be at the expence of fupporting their depu-

tics
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ties in parliament ; and were willing to re-
nounce the privilege, in order to be free of the
burden attending it. Many inftances of this
occur in the Englith hiftory, from the reign of
Edward the firft. Mr. Browne Willis has
produced a large ift of boroughs, which had
early fent reprefentatives into parliament, but
which loft that privilege by difufe; and there
1s no doubt that feveral towns, which had
been incorporated, and which obtained the
denomination of boroughs, exerted themfelves
from the beginning, and fuccefsfully, in avoid-
ing any parliamentary reprefentation.

Neither was it originally of much impertance
to any parhamentary borough, in what man-
ner its deputies were chofen; for thefe, being
inftruéted by the corporation, with refpet to
the precife amount of the fupply to be grant-
ed, were only the meflengers, who declared
the will of their conftituents; and as they
were not 1ntrufted with difcretionary powers,
their bebaviour occafioned no apprehenfion or
anxiety. The honour of being the reprefen-
tative of a borough was, in thofe times, little
coveted ; and the privilege of voting in hig
clection was yet lefs. The rank which the

R 2 burgefles



244 HISTORY OF THE PARLIAMENT,

burgefles held in parliament was too low to
become the obje&t of much intereft or folicita-
tion ; and thofe who voted for a burgefs, were
fo far from gaining any thing by it, that they
had fcarcely an opportunity of obliging their
friends.

2. The knights of the fhires were at firft
ele@ed, in each county, by a meeting compofed
of the fmall barons, or vaflals of the crown.
Of this, from the nature of the thing, it fcems
hardly poflible to doubt. The fmall barons
had been originally members of parliament,
but were excufed from perfonal attendance,
upon condition of their fending reprefenta-
tives. Who could have a right to chufe thofe
reprefentatives, but the perfons whom they
reprefented ; the perfons by whom they were
fent ; and who boere the charges of their at-
tendance ?

But although the vaffals of the crown only
bad, in the beginning, a right to interfere in
the appo‘intmcnt of the knights of fhires ; the
rear-vaffals, or fuch as held their lands of a
fubje@-fuperior, were afterwards admitted to
a fhare in the election.  This, although an im-
portant change in the conflitution of par-

: liament,



FROM EDWARD I. TO RENRY VII. 245

liament, has pafled, like many others, without
any notice of cotemporary hiftorians. Of the
circumftances from which it proceeded, a
probable conjecture feems to be the utmoft
that can be attained. .

The {mall barons, or vaffals, who, exclufive
of the nobility, held their lands of the crown,
and thofe who beld them of a fubje&-fuperior,
were feparate orders of men, who originally,
by their fituation, were removed to a great
diftance from ecach other. As members of
the community, they appeared to be diftin-
guithed moft remarkably in two refpedts,
The vaffals of the crown fat in parliament:
thofe of a fubject-fuperior were members of
his baron-court. The former were liable for
aids, and for the other feudal incidents, to the
king : the latter were bound, for fimilar duties,
to their inferior liege lord.

But thefe diftin&ions, arifing from the
eudal policy, continued no longer than while
at fyftem remained in its vigour. After the
n\ign of Edward the firft, the {mall barons,
hlving ccafed to attend in parliament, other-
w'’e than by reprefentatives, were at length
un\lcrﬁood, unlefs when particularly called by

- R 3 ‘ the
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the king, to have no more a feat in that
aflembly than the vaffals of a fubje&-fuperior.
With refpe& to the feudal incidents, great
alterations, in the courfe of time, were alfo
produced. The demefnes of the crown, to-
gether with the extraordinary aids, and other
incidents, drawn from the crown-vaflals, were
the only original funds for fupporting the ex-
pence of government. But when the charges
of the public, in confequence of the gradual
advancement of fociety, had from time to
time been encreafed, thefc funds became at
length infufficient ; new fupplies were de-
manded by the king ; and after ftretching as
far as poffible the ancient duties of the crown-
vaflals, 1t was found neceflary to levy an af-
feflment upon all the proprictors of land, with-
out confidering whether they held immediately
of the king, or of a fubjec. The greater part
of the public burdens came thus to be impoied
upon the nation at large; and the cafua
emolumcnts, which the crown derived fror
its immediate vaffals, became, in proportio
of little importance.
In this fituation, there was no longer ¢ 1y
effential difference between the fmall | o-
pric ors
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prictors of land, who held immediately of
the crown, and thofe who. held of a fubject.
Neither of them had any right, in their own
perfons, to {it in the houfe of commons. Both
of them, according to the later notions of pro-
perty, had the fame full power over the re-
fpective cftates which they poflefled ; and the
eftates of both were cqually fubjeét to the
taxes impofed upon the counties. Both of
them, therefore, were equally beholden to the
knights of the fhires, by whofe confent thofe
taxes were impofed, and who had it in their
power to fecure ecither the one or the other
trom oppreffion. As thofe two clafles of men
thus reaped an equal benefit from the fervice of
the knights of thires, it became reafonable that
they fhould contribute jointly to the expence
with which that fervice was attended ; and if
they joined in maintaining the county repre-
fentatives, it was no lefs equitable, that they
thould have a voice in their ele@tion. If they
fubmitted to the burden, they could not de-

cently be excluded from the privilege.
By this relaxation of the feudal {yftem, the
foundation of the houfe of commons was en-
R4 larged §
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larged ; and its eftablifhment was rendered
more extenfively ufeful. The knights of the
thires became properly the reprefentatives, not
of one clafs, but of the whole gentry of every
rank and defcription. All the independent
property in the kingdom was, according to this
conftitution, reprefented in parliament : the
lords appeared in behalf of their own pofleflions;
the inferior landed intereft fell under the care
of the county members; and the burgefles
were entrufted with the prote&tion of that
wealth which was employcd in trade.

Such, 1n all probability, were thc circum-
ftanges, from which the rear-vaflals obtained a
fhare in the election of county-members; but
at what time this change was produced is very
uncertain. Mr. Hume has concluded, that it
took place in confcquence of an a& of par-
liament in the reign of Henry the fourth.
But when we examine that ftatute, it does not
appcar to have introduced any fuch regulation:
on the contrary, it fuppofes that proprictors of
land, not holding directly of the crown, had
been formerly entitled to vote for the county-
members ; and makes a general provifion for

fecuring
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fecuring the freedom of their election, as well
as for preventing undue rcturns by the fhe-
nft *. )

A late refpe&able hiftorian, notwithftanding
all the light which has been thrown upon
the fubjed in the prefent age, declares it fhill
to be his opinion, not only that the knights of
counties were coeval with the exiftence of the
Englith parliament; but that, from the be-
ginning, they were chofen, as at prefent, in a
joint mceting of the rear-vaflals, and thofe
who held immediately of the crown$. The
former part of this opinion has been already ex-
amined. With regard to the latter, it is totally
inconfiftent with the original plan of the feudal
government. But what puts the matter be-
yond all pofiibility of doubt, is, that in Scot-
land, whofe conftitution, from a fimilarity of
circumftances, as well as from imitation, is
extrémcly analogous to that of England, but
who, from the flow progrefs of arts, has re-
tained a number of her primitive regulations ;
in Scotland, the original praétice has been in-

* 7 Henry IV. c. 15, Sce a farther provision to the
same purpose, 11 Henry IV. c. 1.

+ See Lord Lyttelton’s History of Henry II. )
variably
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variably continued ; and, from the firft in-
trodu@tion of county-reprefentatives to the
prefent day, no perfon who does not hold his
lands immediately of the crown, whatever be
the extent of his property, has ever been per-
mitted to vote 1n a county clection *,

When a number of crown-vaflals had been
excufed from perfonal attendance in parhament,
on account of the fmallnefs of their fortunes, it
might have been expeted that fome rule would
be eftablithed, concerning the precife extent
of property which gave a title to this con-
ceflion; and that an exa& line of partition
would thus be formed between the fmall
barons, or gemtry, and the great barons, or
nobility. It appears, however, that no fuch
regulation was ever made. The liberty of ab-
fence enjoyed by particular members of par-
liament, fecms to have depended, at firft, upon
the mecre will of the fovereign, who never
thought of reftraining himfelf with regard to
the terms upon which he granted this indul-
gence. To procure this liberty was the aim

* Holding of the pringe of Wales, is in Scotland viewed
in the same light with holding of the king.

of
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of by far the greater part of the crown-vaffals; as
to prevent the unreafonable extenfion of it was
the great object of the king; and the exemp-
tion was, by cuftom, eftablifhed in favour of
individuals, before any precautions had been
fuggefted for afcertaining its boundaries *.

The want of a general rule to define the
limits, in point of property, between the fmall
and the great barons, appears to have produced ;
an irregularity in this part of the conftitution. -
Thofe crown-vaflals who(e attendance in par-
liament had been difpenfed with, continued
ever after to be excluded from that affembly,
and their pofterity remained 1n the fame fitua-
tion, however great the fortune which they
might happen to acquire.  On the other hand,
thofe opulent barons who continued, in their
own right, to fit in parliament, after the time

5

* It seems at one time to have been intended ‘;y Ed-
ward L. that personal attendance in parliament should be
required from every landed proprietor, whose yearly rent
was above 20l. "T'his was the rule prescribed to the sheriffs
of counties, in summoning the ecrown-vaffals to an aflembly
held in the eleventh of that king’s reign, This was also
the extent of property in Scotland, which distinguished
the great barons, or those who were  constrenzied to come
to the parliament or general council.” Park 1457, c. 75¢

- of



2352 HISTORY OF THE PARLIAMENT,

of Edward the firft, retained for the future
their feat in the houfe of peers, notwithftand-
ing all the viciflitudes of their fortune, and
whatever might be the degree of poverty to
which they were afterwards reduced. Pro-
perty, the natural fource of influence and au-
thority, was, in this manner, detached from
political power ; while indigence, the parent
of fervility and dependence, was often invefted
with privileges which he was not qualificd to
exercife. The former inconvenience might,
in particular cafes, be removed by the inter-
pofition of the fovercign; who could, at plea-
fure, create any commoner a member of the
houfe of peers: but the latter admitted of no
remedy ; fince a peer, who had fquandered his
eftate, could not, unlefs he committed a
crime, be deprived of his rank ; and fince by
thaterank he was excluded from the ufual
means of repairing his fortune *.

As there was no regulation concerning the

* There occurs, in the reign of Edward IV. an alt of
parliament, declaring, in the case of George Nevil, duke
of Bedford, that his title of honour, as a duke, was void
and extinguished, in respet of his poverty, by which he
was incapable of supporting his dignity.

greateft
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greateft extent of property, from which a baron
might be excufed from attending in parliament,
fo there was originally none, with refpect to
the /eaff, which entitled him to vote for a
county-member. All the crown-vaffals what-
ever, whofe perfonal attendance was difpenfed
with, had of courfe a title to choofe repre-
fentatives, and were bound by their joint con-
tribution to defray the expence of maintaining
them *. But when landed property had under-
gone fo much divifion, that the pofleffions of
many 1ndividuals were become extremely 1n-
fignificant ; more efpecially after the rear-
vaffals had been joined with thofe who held
immediately of the crown, in voting for the
county-members; the poorer fort of pro-
prictors endeavoured to excufe themfelves
from contributing to the fupport of national
reprefentatives; and, upon being relieved from
that burden, had no longer a pretence for inter-
fering in their election.

* With respect to the contribution laid upon the counties
for maintaining the members, see Madox Firma-burgi. It
was at first levied by the king’s writ; and afterwards by
act of parliament, from the time of Richard II. ' See
52 Rich, IL. ¢, 12+

By
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By an a& of parliament, in the reign of
Henry the fixth, 1t is provided, that the knights
of fhires thall be chofen by perfons refiding
within the fame county, and poflefled of lands
or tenements, of which the yearly rent, free
from all charges, amounts to forty fhillings *.
By another ftatute, in the fame reign, it is
declared, that the voter fhall have this eftate
within the county where the cletion is made §.
Mr. Hume is of opinion, that forty thillings,
at that time, making allowance for the alte-
ration in the weight of the coin, and in the
price of commodities, was cquivalent to near
twenty pounds of our prefent money.

According as parliament had occafion to
determine a greater variety of queftions, had
attained more experience in difcuffling the
bufinefs which came before it, the forms of
parliamentary procedure became an objed of
greater attention, and received, as we may
eafily imagine, a varicty of improvements. The
appointment of a prefident, in order to prevent
confufion in delivering opinions; to deelare the

* 8 Henry VL. c. 7. 1+ 10 Henry VL c: 2.
refult
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refult of a debate, and even, in {fome meafure,
to dire¢t the method of handling any queftion,
was a ftep fo neceflary in a numerous meeting,
that we meet with it as far back as there are any
records of the Englith national council. The
lord high fteward, as I formerly took notice, was
anciently the perfon who, in abfence of the
king, prefided in that aflembly; and when
that officer no longer cxifted, the chancellor,
who then rofe to the chief confideration in the
king’s houfchold, was commonly entrufted
with this department. After the divifien of
parliament into two houfes, this officer con-
tinued in moft cafes to prefide in the houfe of
peers; but in that of the commons, whofe
deliberations were totally feparate, another
prefident became neceflary.

From the primitive fituation of the com-
mons, who, in all cafes, were inftruéted how
to act, they had no opportunity of debating
upon any fubject ; but they required a perfon
to intimate their determinations tc the king;
and for this purpofe they, at firft, clected a
Jbeaker. The farther the bufinefs of that houfe
was extended, the more they ventured to form
refolutions without the advice of their con-

ftituents;
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ftituents; the power and privileges of their
fpeaker were enlarged in proportion, and he at
length obtained the province of an ordinary
prefident.  The firft cleion of this officer,
upon record, occurs in the firft parliament of
Richard the fecond. From the influence and
dignity acquired, in that reign, by the com-
mons, their {peaker was exalted to an eminent
ftation; and the perfons who enjoyed the
office became fo confpicuous, as to attraét the
attention of the public.

One of the principal branches of bufinefs
which fell under the confideration of parliament
was legiflation. The firft mcthod of condu&-
ing a meafure of this kind was by a petition
from parliament addrefled to the king, fetting
forth fome particular gricvance or inconveni-
ence, and requefting that it fhould be re-
moved. To the king belonged the direétion
both of the executive and judicial powers;
and, agrecably to the fpirit of a rude age, he
was originally under no reftraint in the excrcife
of his prcrogative, farther than what might
arife from his apprehenfion of incurring the
publicdifpleafurc. Bya ftatute it was propofed

to limit the former difcretionary power of the
king,
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king, and, out of refpe& to his dignity, any
propofal- to this effe® was made in the form of
a requeft, that he would confent to the in-
tended regulation.  As every new law was, in
fa&, an innovation of the ancient eftablith-
ment, it required the agreement of all parties
concerned ; that is, of the national affembly,
including virtually the whole people, and of
the king, whofe power was to undergo a limi-
tation. When the petition, thcrefore, had
pafled the two houfes, and had obtained the
confent of the king, it beccame an a&t of the
legiflature. T

The petitions which had thus been granted,
during the courfe of a parliament, were after-
wards digefted into the form of a ftatute ; and,
as the execution of this tafk required a degree
of legal knowledge, it was devolved upon the
principal judges of the kingdom. From the
obfervation, it is faid, that miftakes and abufes
were committed in a matter of fuch import-
ance, it was provided, in the reign of Henry
the fifth, that the ftatutcs thould be drawn up
by the judges before the end of each parliament;
and, in the reign of Henry the fixth, the pre-
fent mode of prefenting bills to parliament,

VOL. II. $ already
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already digefted in the form of a ftatute, was
firft introduced *.

For fome time after the introdu@ion of the
commons into parliament, no notice was
taken of them in the chara&ter of legiflators.
The burgefles who compofcd the firft houfe
of commons, were not regarded as the advifers
of the crown; and if on any occafion they
were capable of extorting a redrefs of griev-
ances, -1t was merely by creating an apprehen-
fion that they might refufe the fupply which
was demanded from them. In the beginning
of the reign of Edward the third, the com-
mons are mentioned in the character of peti-
tioners; and the ftatutes are faid, in the pre-
amble, to have been ordained ¢ at the requett
¢ of the commonalty of the realm, by their
¢ petition mad: before the king and his coun-
« cil 1n the parliament, by the aflent of the
¢ prclates, earls, barons, and other great men
¢ aflembled at the faid parliament.” The
union of the knights of fhires, in the fame
houfe with the burgefles, contributed quickly
to beftow a dehiberative voice upon the aggre-
gate body of the commons; and in the reign

* See Blackstone’s Commentaries.

of
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of Richard the fecond, we find them inter-
fering in public regulations of the higheft im-
portance*. In digefting the ftatutes, however,
the old ftile was continued, until the reign of
Edward the fourth; when laws are faid to bé
eftablithed by t/e advice and confent of the lords,
at the requefi of the commons, and by the au-
thority of the fame parliament+.

From the primitive method of condu&ing
bills for a new law, in the form of a petition
to the king, was derived the cuftom that they
fthould take their origin from parliament, and
that the king fhould give no opinion concern-
ing them, till they had been approved of in
that aflembly. As the king had no inclination to
limit his own difcretionary powers, it was
never {fuppofed that a bill for that purpofe
would be fuggefted by the crown. All that
could be expefted from the fovereign, in a
matter of this nature, was, that he would be
gracioufly pleafed to comply with the defires
of his people, communicated to him by the
national council: and when a bill had come
to be agitated in parliament, it was not yet

* See Gurdon’s History of Parliament.
+ See the preamble to those statutes.

s 2 confidered
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confidered as the requeft of the nation, and
could not, therefore, be regularly prefented to
the king, for the royal aflent, before the two
houfes had given thgir authority for that mea-
fure.

Such was the original foundation of a
maxim, which is now regarded as onc of the
main pillars of the Britifh conftitution ; that
the king’s negative upon bills fhall not bein-
terpofed, until they have undergone the final
difcuflion of the two houfes of parliament ;
and, as a confequence of this, that he fhall
not take notice of any bill depending in par-
liament, until it {hall be communicated to him
in the ufual and parliamentary manner. The
effect of this maxim, in fupporting the demo-
cratical part of the government, is now univer-
fally admitted; but that it was di&ated by a
regard to the intereft of the people, or from
the view of encreafing their weight in the
exertions of the legiflature, there i1s no reafon
to believe. It is probuble, on the contrary,
that the form of procedure above mentioned
was thought advantageous, or at leaft refpect-
ful, to the fovereign ; as it prevented his being
troubled with folicitations to limit his power,

until
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until there was an immediate neceflity for it.
But in reality, this method of conduéting the
deliberations of the legiflature, was not the
fruit of any pre-conccived {yftem of policy,
nor the refult of any claim of right, either
upon the part of the king, or of parliament;
it arofe merely from the nature of the bufinefs
under confideration, which was moft conveni-
cntly brought to an iffue in that manner; and,
as this gave rife to a practice, which was ob-
ferved with fome degree of uniformity, fo, in
the revolution of ages, the ancient ufage, whofe
utility became daily more obfervable, was in-
vefted with complete legal authority.

It merits attention, however, that what has
been obferved, concerning the method of or-
dinary legiflation, is not applicable to the im-
pofition of taxes. As the effeét of a ftatute
was to afcertain and determine the beflaviour
of the king, and confequently implicd a pri-
vilege gained by the people s that of taxation
was to beftow fome emolument upon the
crown, and to lay a correfpondent burden upon
the nation. An oppofite courfe, therefore,
was followed in thofe two branches of govern-
ment. The people were underftood to be tle

s3 prime
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prime movers in the former; the king, in
the latter. The propofal for a new law pro-
ceeded upon a petition from parliament to the
crown. The propofal for a new tax proceeded
upon a requeft or folicitation of the crown to
parliament. Each of thefe parties having fome-
thing to beftow which the other wanted, they
both became coy and referved in their turn,
and, by their addrefs and perfeverance, were
enabled to extort reciprocal advantages. When
the king was in want of money, hc offered
his confent to beneficial regulations, upon con-
dition that certain taxes were impofed. When
parliament were about to grant fupplies to the
crown, tliecy took advantage of 1ts neceflities,
and, as a prcliminary article, ftipulated the re-
drefs of grievances.

Upon this principle, that taxes are granted
by parliament, at the defire of the king, is
founded a rule, at prefent, < that the houfe
¢ of commons fhall receive no petition for
¢ any fum of money relating to the public
“ fervice, but what 1s recommended from
¢ the crown.,” And when a money bill is
offered to that houfe, it is neceflary, that the
chancellor of the exchequer, or fome other

' officer
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officer of the crown, fhould declare, ¢ that
“ his majefty having been informed of the
¢ contents of the faid bill, recommends the
“ fame to the confideration of the houfe*.”
After this preliminary ftep, a bill for the im-
pofition of taxes is conducted in the fame
courfe, and paflcs through fimilar ftages, with
cvery other matter which comes under the de-
termination of the legiflature.

* See Hatsell’s Proccedings in the House of Commons.

CHAP.
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CHAP. VIL

Alserations in the State of the ordinary Courts
of Juffice.

HE reign of Edward the firft is no lefs

diftinguithed by inftitutions of great
importance relating to the diftribution of juf-
tice, than by thofe which have bcen mention-
ed with regard to the legiflative authority ;
and i both thefe particulars we may trace
back to this period, the introdu&ion of that
regular fyftem which we at prefent enjoy. The
chief of thofe inftitutions refpeting the exer-
cife of the judicial power, and fome of the
moft remarkable confequences with which
they were attended, we fhall proceed to ex-

amine.
SECTION 1.

Eftabliflment of the Courts of Common Law,
at Weftminfler.

THE aula regis, which, after the Nerman
conqucft, had rifen by degrees out of the high

court
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court of parliament, was produétive of great
advantages, by facilitating the diftribution of
juftice. A full mecting of parliament could
not be obtained, unlefs upon f{ingul r occa-
fions ; but this tribunal, conffting of a {mall
number of judges, and thefe commonly at-
tending the king’s perfon, could cafily be held
upon any emergency, and was ready to take
cognizance of every complaint.

Although the inftitution of the aula regis,
however, was, at the time of its introduétion,
accommodated to the infant ftate of improve-
ments in the country, yet, in a fubfequent pe-
riod, when thofe improvements were advanced
to greater maturity, and when the authority
of government was better eftablifhed, its in-
terpofitions became not only defective, but li-
able to many inconveniencies. For fome time
after the Norman conqueft, the invefligation
of law-fuits, although requiring a degree of at-
tention unknown to the preceding ages, was
not fo tedious as to prevent their being eom-
monly decided in the ncighbourhood of the
place in which they had been commenced.
But wken the advancement of law and go-

vernment had farther multiplied the legal dif-
putes
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putes among the members of focicty, as well
as the forms of judicial procedure, fuch a quick
difpatch of the bufinefs was no longer prac-
ticable ; and, as the court had no fixed refi-
dence, but followed the king, wherever the
political ftate of the kingdom required his pre-
fence, it was frequently neceflary that caufes
fhould be decided in a part of the country very
remote from that in which they had arifen.
The circumftances of this ambulatory court
became thus inconfiftent with the leifure and
deliberation requifite for judges in forming
their decifions; and ftill more incompatible
with the intereft of parties, who, in many cafes,
were obliged to attend the court from place ta
place, and fometimes, before they could obtain
a final fentence, to travel over a great part of
the kingdom. This attendance was rendered
mo.rc czpenfive and burdenfome, from the gra-
dual advancement of law, as a fcience ; which
tended to promote the employment of lawyers,
as well as other retamners of judicial contros
verfy; and which, by contributing to en-
courage the fulleft and moft ample difcuffion
of cvery plea, laid parties frequently under the

necefli-
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neceflity of calling a number of witnefles in
fupport of their fcveral averments.

It was to be expected, thercfore, that, ac-
cording to the general improvements of the
country, the attention of government would
be direed to the removal of thefc inconve-
niencies; by rendering the aula regis a ftation-
ary court, or at leaft by appointing, that it
thould hold regular meetings at particular
places.

While the natural progrefs of improvement
in the kingdom appceared to require this altera-
tion 1n the ftate of the principal tribunal, the
increafe of judicial bufinefs had likewife a ten-
dency to diftinguith different branches of ju-
rifdiction, and to place them in the hands of
different judges. The profecutions carried on
againtt atracious offenders, to fatisfy public ju{~
tice, and to prevent the future commiflion of
crimes, came to be viewed in a different light
from private controverfies concerning proper-
ty, and the various rights and obligations which
occur among individuals. Law-fuits of the
former fort, or criminal altions, are ufually
much lefs numerous than thofe of the latter,
which have received the appellation of civil

acltions,
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altions. The trial of a crime 1s apt to be ter-
minated in a more expeditious manner, than a
eivil procefs. Thofe heinous offences, which
are fuppofed to require a profecution at the
inftance of the public, excite, for the moft
part, a general indignatien in the minds of
men, who are thercfore difpofed to call for a
fpeedy vengeance upon the criminal. In many
ot thofe offences, befides, it is neceflary, that,
before a profecution 1s commenced, the perfon
fufpeted of the crime thould be arrefted and
imprifoned, in order that, if guilty, he may
be prevented from efcaping a trial; and the
hardfhips to which he is thus unavoidably fub-
je€ted, together with the difficulty of fecuring
his perfon, afford additional reafons, from ex-
pediency, as well as from juftice, for bringing
the ation againft him to a fpeedy conclufion.
To all thefe peculiar circumftances, we may
add, that the laws of a country, refpeéting the
punithment of crimes, are ufually plain and
fimple ;.o that, in profecutions of this nature,
the judge can fcldom have any farther diffi-
culty, than what arifes from the inveftigation
of the fact.

Laww
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Law-fuits about private property are in a
different fituation. A cool fpeétator feels hima
felf but little intercfted in fuch difputes; and
it feems reafonable that the parties thould be
left, in a great meafure, to their own difcre~
tion, in bringing the bufinefs toan iffuc. As
in fuch differences there 1s no reafon to fufpeét
that either party will endeavour to efcape from
juftice, no imprifonment of either is neceflary.
The laws, too, relating to the civil rights of
mankind, are apt to become fo numerous and
intricate, as may occafion great hefitation and
embarrafflment 1n applying them to particular
cafes. 'Thefe peculiarities, by multiplying the
pleadings of parties, as well as the dclays of
court, and by introducing peculiar forms of
procedure, have contributed to diftinguith a
civil from a criminal action.

To thefe two fpecies of law-fuits may be
fubjoined a third, anfing from difputes be-
twcen the king and the people, in matters of
revenue.  Such law-fuits are calculated to ine
tereft the public, at leaft the crown, like a
criminal trial ; at the fame time that they are
ftrittly of a mere pecuniary nature, Though

the
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the public revenue of a ftate 1s really the pro-
perty of the community, yet, in a2 monarchi-
cal government, the fovercign, who has the
immediate difpofal of that revenue, and who
seaps more benefit from it than any other indi-
vidual, is likely to confider it as his own patri-
mony, and to become particularly attentive to
the fupport and encouragement of thofe judges
by whom it is made effetual.

Thus, in every kingdom which is advancing
in improvement, the fame divifion of labour
which takes place in the arts becomes alfo con-
venient in the conduct of law-fuits; and, upon
the fame principle which gives rife to feparate
trades and profeflions, the province of diftri-
buting juftice will be divided, and appropriated
to a number of diftinct judicatorics.,

Thefe two objels, the fixing the refidence
of the aula regis to a particular place, and the
divifion of the powers with which it was in-
vefted, had not been cntirely overlooked by
the Englifh, before the time of Edward the
firft. From what has been already obferved,
it is evident, that an ambulatory court is lcfs
qualified for difcuffing a civil than a criminal

action,
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a&ion. From the multitude of civil, in com-
parifon of criminal caufes, fuch an unfettled
tribunal s attended with more inconvenience to
the judge; from the greater length of time
required in their difcuffion, it is more burden-
fome to the parties.

We accordingly find, that, by a claufe in
the great charter of king John, an improve-
ment was made with refpect to the exercife of
cwil jurifdiQion ; a court of common pleas was
detached from the ancient axla regis, and was
appointed, for the future, to have a permanent
refidence*. The making this an article in
that great tranfadtion between the king and
his nobles, 1s a proot that a regulation of this
nature was thought of the utmoft importance;
and that the want of it, in former times, had
been a ground of general complaint. The new
court of common pleas, which was thus ereé-
ed, and hecld by fcparate judges, appears to have
been deemed inferior in rank to the criminal
court, held by the grand jufticiary, and in which
the king continued fometimes to fit in perfon.

* ¢ Communia placita non sequantur curiam regis, sed
“ teneantur in aliquo loco certo.”

For
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For this reafon, the latter ggurt was permitted,
in certain cafes, to review theé decifions of the
former*.

Even at an carlier period, the aula regis,
when acting as a court of revenue, had been
fo far diftinguifhed as to have a feparate pre-
JSident ; that.officer who had the charge of the
public trcafury +.

At laft, in the reign of Edward the firft,
thefe changes were completed : the court of
the grand jufticiary was entirely abolifthed ;
and three permanent courts were eftablithed
at Weftminfter; a court of king’s bench, to
have the cognizance of crimes; a court of
common pleas, to determinc civil canfes; and
a court of exchequer, to decide in matters of
revenue. As the jurifdiion committed to
thefe three tribunals was totally different, they
had, each of them, a feparate place of meet-
ing, a different prefident, and were compofed
of different judges.

There is-ground to fuppofe, that the jealoufy
entertained by the king, of that great officer

* See Blackstone’s Commentaries, Book IIL.
+ Baron Gilbert’s History of the High Court of Charn
sery. Dialogus de Schaccarios
who
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who prefided in the awla regis, co-operated
with the natural courfe of things in abolifh-
ing this court, and in producing the inftitu-
tions which came in its place. The office of
the grand jufticiary was originally an appen-
dage of that of the lord high fteward ; who,
in all the feudal kingdoms, was the. chief
officer of the king’s houfehold, and the perfon
next in power and dignity to the fovereign.
As an employment of fuch highimportance was
naturally claimed by one of the greateft of the’
nobility; fo his remaining in the pofleffion of
it could not fail to augment his opulence and
authority. It was the fame officer in France,
who, at an early period, found himfelf in a
condition to dethrone the Merovingian race of
kings, and to eftablifh the crown in his own
family. 'We need not wonder, thercfore, that
Edward, a prince of equal policy and aétivity,
and who had been fuccefsful in extending the
regal authority, fhould be defirous, at the fame
time that he improved the judicial. eftablith-
ments, of putting an end to the exiftence of a
minifter, of whofe defigns he might be appre-
henfive, and whom he found it difficult to
retain in fubjecion. The chief juftice, who
VoL, IL. T prefided
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prefided in the new criminal court, was con-
fidered merely in the light of a judge, with-
out any fhare of public adminiftration.

In this, as well as in other branches of go-
vernment, the hiftory of modern Europe ex-
hibits a remarkable uniformity ; accompanied,
however, with certain varieties, the effe@ of
accidental circumftances. The cour de roy in
France, which, hke the Englith aula regis,
had grown out of the national council, and
‘which was lkewife an ambulatory court,
. was at length produétive of fimilar incon-
veniencies to thofe felt in England; and it
was thought proper to remove them by giving
a permanent refidence to this tribunal. By an
ordinance, in the reign of Philip the Fair, a
branch of the cour de roy was fixed at Paris,
and another at Thouloufe * ; to both of which
the name of parliaments was given. Other
courts of the fame nature were afterwards
added in different diftriéts, or had arifen
in provinces which came to be reduced
under the Fremch monarchy; fo that the
whole kingdom, inftead of being placed, like
England, under one fet of great tribunals, re-

* In the year 1302.
maining
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maining in the capital, was divided into a
number of feparate territories, in each of which
there was a particular court, invefted with a
fupreme and independent jurifdition. The
multiplication of law-fuits in any of thofe
courts occafioned a fubdivifion of its members
into different clhambers, among which the
different forts of judicial bufinefs were dif-
tributed.

The aulic council in Germany, as I formerly
obferved, was, in like manner, an ambulatory
court, which had arifen from the diet of the
empire; but, from the flower improvements
of that country, or perhaps from the decline
of the imperial dignity, the attempts of the
German legiflators, to correét this inconvenient
mode of diftributing juftice, occurred at a
much later period. In the year 1495, and
the reign of the emperor Maximilian, was
formed the imperial chamber, a new and fta-
tionary court, with fimilar powers to thofe of
the aulic council. But, asthis latter tribunal
was not abolithed, the German empire has
come to be provided with two diftinét judi-
catures, the one ambulatory, the other with a

T2. fixed
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fixed refidence, which have, in the greate?
part of caufes, a concurrent jurifdiGion.

In Scotland, the awla regis, both in its ori-
ginal conftitution, and in its powers, was per=
feétly fimilar to the court of the fame namc
in England; and, from fimilar motives of
conveniency, it was afterwards broken into
the different courts, of the feffion, the ex-
chequer, and the jufticiary; correfponding ta
the diftin&ion of civil, fifcal, and criminal
caufes; and thefe tribunals came, at length,
to have a regular eftablithment in the capital.

In confidering the policy of the judicial
inftitutions, 1n modern Europe, thofc of Eng-
tand and France, the two moft powerful na-
tions, appear to merit particular notice.

In France, the eftablithment of a numbesr
of parliaments, or fupreme tribunals, in dif-
ferent diftrits throughout the kingdom, has
the manifeft advantage of diminithing the
expence of litigation, by bringing the diftribu-
tion of juftice near the refidence of the different
inhabitants: an advantage which is farther
improved, by the appointment of {fubordinate
courts, held by the Jieutenant civi/ and criminel,
within the diftri& of every fuperior judicatory.

The
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The independence of thefe great tribunals
has, on the other hand, a tendency to produce
inconfiftent and jarring decifions. The dif-
trits belonging to the different parliaments
may, fo far as the interpretation of law, and
the opinion of the judges, are concerned, be
confidered as in the ftate of feparate kingdoms;
having, in the ordinary operation of govern-
ment, no means for fecuring uniformity of
condué. This, no doubt, is one great caufe
of the diverfity of laws and cuftoms, which,
notwithftanding the general influence of ci-
vilized manners, is to be found at prefent in
different parts of the French monarchy.

To remove this inconvenience, an extra-
ordinéry meafure is, in fome cafes, adopted.
The king, who is the fountain of juftice, no-
minates, at plcafure, any number of perfons,
to receive an appeal from the decifion of any
particular parliament: and 1in this way, the
members of one parliament are fometimes
appointed to review the fentence,of another.
But this is a partial remedy, which cannot
be effetual to prevent all difcordance in the
judgment of thofe different courts. Inafew
inftances of grofs abfurdity, or flagrant in-

T 3 juftice,



278 ALTERATIONS IN THE STATE

juftice, the interpofition of the fovereign may
be procured ; but it is impofiible that he thould
give attention to the ordinary courfe of deci-
fions, through the whole extent of his domi-
nions, and reftrain the numberlefs varieties
and inconfiftencies which are introduced into
the common law of the country.

The judicial eftablifhments of England are
totally free from this inconveniency. As the
principal courts have a jurifdiction over the
whole kingdom, the principles of law, in every
department, being determined by the fame
fet of judges, are reduced to an uniform
ftandard. As thefe courts have, befides, a
fixed refidence in the neighbourhood of cach
other, it was eafy for them to communicate
their opinions; and hence, in order to fecure
the propriety of their decifions, it became
cuftomary, in matters of great difficulty, de-
pending before any one court, to refer the
decifion to a meeting compofed of the judges
of all the three courts. With the fame view,
it was provided by aftatute in the reign of
Edward the third, that the decifions of the
C(mrt of exchequer may be reviewed by a court
confifting of the judges of the king's bench

and
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and common pleas, with the affiftance of cer-
tain officers of the crown; and by another
ftatute, in the reign of Elizabeth, that cer-
tain proceedings of the king’s bench may be
reviewed in a joint mecting of the juftices of
the common pleas and the barons of the ex-
chequer.

The fyftem of Englifh jurifprudence has
become what might be expected from this
general plan of the Englifh tribunals. There
feems to be no country in the world where the
lawyers and judges are fo ftrongly imprefled
with a notion of the advantages derived from
uniformity and ftability in the rules of law.
That a certain rule thould be eftablithed, and
invariably maintained, is juftly efteemed of
more confequence, than that the rule itfelf
thould be the moft perfe imaginable. Almoft
any regulation whatever 1s preferaole to
fluGtuation and uncertainty. To fuch an
extreme, it fhould feem, has this principle
been carried in England, as to havg produced
a maxim, that when any point has once been
decided in a judicial controverfy, or has even
been fettled by the opinion of any lawyer of
good authority, it fhall be regarded as not

T 4 liable,
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liable, on any future occafion, to be altered or
difputed.

But the Englith tribunals, according to the
plan above mentioned, were calculated to
render litigation expenfive and troublefome,
by giving to the capital a monopoly in the
diftribution of juftice. The inferior judi-
catories, thofe of the baron in his own de-
mefne, and of the thenff in each county, had,
upon the advancement of the awla regis, been
fo far reduced as to retain only the cognizance
of petty crimes, and the determination of
civil actions below the value of forty fhillings.
Thefe, therefore, could be of little fervice in
fettling difputes, and reftraining 1njuftice,
throughout the kingdom ; and, as no inter-
mediate courts were provided, the moft part
of law-fuits, both in civil and criminal mat-
ters, wnd whether of fmall or of great import-
ance, could only be decided by the courts of
Weftminfter-hall. In a country {o extenfive
as England, a great proportion of the m-
habitants were thus removed to a great dif-
tance from the feat of juftice, and laid under
many difadvantages in making their rights
effcétual.

X To
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To fupply this deficiency in the ordinary
eftablithment, the king appointed certain
extraordinary judges, as auxiliaries to thofe of
the capital, for the purpofe of circulating the
adminiftration of juftice through every corner
of the kingdom.

Although the diftant refidence of individuals
from the feat of juftice is, in all cafes, incon-
venient, 1t 1s more {o in criminal than in civil
actions. It feldom happens that a crime can
be proved in any other manner than by parole
evidence; for a criminal does not ufually adt
with fo little caution as to afford a written
document of his guilt; necither is it competent
to demand his oath concerning the truth of
the facts with which he is charged. But of

- all the methods of proof, that which requires
the attendance of witnefles, more efpecially
when they muft be conveyed from diftant
parts of a country, is neceflarily the moft
expenfive and burdenfome. In the view of
public utility, 1t i1s likewife expedient, that
every criminal trial thould be condu&cd, and
that the punifhment of the offender fhould be
inflited, as much as poflible, in the neigh-
bourhood of the place where the crime has

been
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been committed. The chief obje@ in the
punifhment of crimes is to preferve the peace
and good order of focicty, by deterring others
from following the example of the criminal ;
and this is moft effe&tually obtained, when the
fame perfons who have beheld the violation of
the law, are alfo fpectators of the terror, mor-
tification, and mifery, with which that vio-
lation is attended.

From thefe confiderations, when the king’s
bench came to have its ufual refidence at
Weftminfter, the fovereign was induced to
grant fpecial commiffions, for trying particular
crimes, in fuch parts of the country as were
found moft convenient ; and this pradtice was
gradually modelled into a regular appointment
of certain commiffioners, empowered, at ftated
feafons, to perform circuits over the kingdom,
and to hold courts in particular towns, for the
trial of all forts of crimes. Thefe judges of
the circuit, however, never obtained an or-
dinary jurifdiction ; but continued, on every
occafion, to derive their authority from two
fpecial commiflions ; that of oyer and terminet,
by which they were appointed to hear and de-
termine all treafons, felonies, and mifdemea-

nors,
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nors, within certain di&riéts ; and that of gaol
delrvery, by which they were directed to try
every prifoner confined in the gaols of the
feveral towns falling under their infpe&ion.
Thus, by the addition of an ambulatory court,
in fupplement of another which has a fixed
refidence, precautions are taken to prevent the
various and oppofite irconveniencies incident
to the diftribution of criminal juftice ; and, as
far as human inftitutions are capable of attain-
ing perfeftion, the moft complete eftablith-
ment fcems to be made for the trial and punifh-
ment of crimes.

The appointment of the circuit judges, in
order to facilitate criminal trials, naturally
fuggefted the idea, that the fame commiffion-
ers might affift the courts at Weftminfter in
another department, and be made fubfervient
to the more expeditious decifion of civil eaufes.
With this view the commiffion of a//if¢, and
that of nif prius was granted to thefe judges,
By the former they were impowered to take
the verdi¢t of a jury in the trial of landed
difputes. The latter was intended to fhorten
the procedure in ordinary civil adtions, by di-
recting the judges in the circuits to inveftigate

all
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all fuch matters of fa&, as were then under
difpute before any court of Weftminfter-
hall ¥,

What is commonly an article of the greateft
magnitude, even in a civil procefs, the proof
of the different averments made by the parties,
¢ame thus to be difcufled within the county,
and frequently in the very neighbourhood of
the place where the difpute had arifen ; while
the mere matter of law was left to the con-
fideration of the great court at a diftance; a
court, from its permanent fituation, as well
as from its authority and dignity, the beft qua-
lified for deciding points of fuch difficulty and
importance.

To thefe regulations, of fuch manifeft
utility, there was added a further provifion,
for maintaining the general tranquillity. When
quarrsls arofe among individuals, when out-
rage and violence were committed, and thefe
weére likely to be followed by riots and infur-
reftions, it was in vain to expect, that, hy
application to the ordinary courts of juftice, a
timely interpofition could be procured for fup-

* See Blackstone’s Commentaries. Hawkins’s Pleas of the
Crown.

preﬁi ng
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prefling fuch diforders. It was expedient;
therefore, that men of rank and charaéter,
living in the different parts of the country,
and who might, of confequence, be at hand
upon any cmergency, fhould be invefted with
{ufficient authority to feize diforderly perfons,
to put them undecr confinement, and, in ge-
neral, to prevent violations of the public
peace.

We find accordingly, that, by the ancient
law of England, confervators of the peace, with
powers of that nature, were, 1n the different
counties, ele¢ted by the frecholders; and the
fame powers were alfo annexed to many of the
higher offices of government. It appears that
thofe magiftrates had originally no cognizance
of crimes, but merely an authority to fecure
offenders, in order to their trial before the or-
dinary tribunals, We may eafily coaceive,
however, that fuch an employment would
lcad to a {fpecies of jurifdition. When a
perfon has been guilty of a breach of the peace,
his condu&, although deferving anin'xadverﬁon,
may often be unworthy of the trouble and ex-
pence which would attend a trial before the
ordinary courts; and if, in fuch a cafe, the

magiftrate,



286 ALTERATIONS IN THE STATE

magiftrate, who has taken the offender into

_euftody, and who muft, in fome meafure,
have alrcady examined the cafe, fhould pro-
ceed of himfelf to infli¢t a moderate punifh-
ment, the expediency of fuch a meafure would
afford its juftification, or at leaft would induce
the public to connive at fo fmall an extenfion
of authority.

In the reign of Edward the third, the
appointment of thofc magiftrates, as might be
expected from the rifing ftate of the prero-
gative, was transferred to the crown ; at the
famec time that they were invefted with a power
of trying all offences excepting thofc which
inferrcd a capital punithment*. From this
period they acquired the appellation of juflices
of the peace. By fubfequent regulations they
came to be entruficd with various branches of
civil jurifdi@ion ; by which they were cnabled,
in many queftions of importance, to fupcrfede
the interpofition of the fuperior tribunals.

Although, in Scotland, the principal courts
of law were eftablithed in the capital, upon

* By 18 and by 34 Edward III. the justices of pcace are
empowered to detcrmine felonics and trespasses; but in
practice their jurisdiCtion is restricted to such felonies as

are within the benefit of the dergy. See Hawkins. B
the
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the fame plan as in England, the inhabitants
were not fubjected to the fame inconvenience
by their diftance from the place where juftice
was adminiftered. To fay nothing of the nar-
rownefs of the country, compéred with Eng-
land, the Scottifh nobles maintained their
authority much longer than the Englith; and
the courts of the baron, and of the fheriff,
were therefore enabled to preferve a great
part of their original jurifdiction. As thefe
tribunals had the power of determining both
civil and criminal a&ions, in their feveral dif-
tri@s, there was no neceflity for bringing fuch
matters, 1n the firft inftance, before the fu-
perior courts in the capital; and upon this
account, although the judges of the court of
jufticiary were empowered to make circuits
over the country, as in England, there was
no occafion for beftowing upon them arty civil:
Jjurifdi¢tion, correfponding to what arifes from
the Englith commiffion of niff prius.

The appointment of juftices of the peace,
to fupply what is defeive in the jurifdi¢tion
of the ordinary courts for fupprefling riot and
diforder, was introduced into Scotland at a
Iater period, but in a fimilar manner, and upon
the fame footing, as in England.

SEC-
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SECTION 1L
Of the Petty Jury—and the Grand Jury.

FroMm the progreflive alterations, which
have been mentioned, in the Englith courts of
juﬁice. it 1s natural to conclude, that the
judges were continually advancing in cxpe-
rience and knowledge, and that the forms of
judicial procedure were daily attaining higher
degrees of perfe¢tion.  Of all the inftitutions
relative to the management of judicial bufinefs,
which may be confiderced as the effect of that
improvement, thofe of the petty jury, and the
grand jury, are moft defervedly the boaft of
Englifh junifprudence; and as, in the period
which we are now examining, both of them
appear to have arrived at their complete cf-
tablithment, a review of the circumftances
from which they procceded, and of the fieps
by which they were introduced, may not be
Amproper. \

1. I had formerly occafion to Kobf'crvc, that,
under the government of the Anglo-Saxon
princes, the chief magiftrates of the feveral

countics
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counties and hundreds, found it unneceflary,
in the determination of law-fuits, to call a tull
meeting of the courts over which they pre-
fided ; and, for the greater difpatch of the
bufinefs, as well as for the eafe and con-
venience of the people, were accuftomed to fe-
le&t a certain number of the freemen, or allo-
dial proprietors, 1n each particular caufe, to
affift in giving a decifion. Hence the firft
idea of the petty jury was probably fuggefted.
In a fubfequent period, a fimilar practice
was adopted in the courts of a barony. When
the vaffals of a fuperior had acquired hereditary
fiefs, they were no longer under the necefiity
of fubmitting to his arbitrary will; and 1n
regulating their conduct, as well as in dif-
tributing juftice among them, he found it
expedient to act with their advice and con-
currence. To have aflembled the whole of
his vaffals, for the determination of every law-
fuit, would have been too great a hardihip
upon them ; but a moderate number were
convened, in order to fatisfy the parties, and
to give weight and authority to the fentence.
The calling, occafionally, a number of the
vaffals, in each cafe, to aflift the fuperior, was
VOL. 1I. U a morg
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a more natural expedient, than the appoint-
ment of certain permanent affeflors. It was
attended with no trouble or expence; for
every vaflal wasbound not only to fight for the
fuperior, but alfo to perform fuch other fervices
as might be requifite, 1n order to fupport his
authority and dignity. According to the fim-
ple notions of that age, thefe perfons were
fufficiently qualified to determine the points
referrcd to their decifion; more efpecially as
they might receive advice and diretion from
the magiftrate. In fomec refpeéls they were
held even preferable to every other fort of
judges; being men of the fame rank and
condition with the parties; and, from their
fituation, having frequently accefs to know
the ftate of the controverfy, as well as the cir-
cumftances of the faéts in queftion,

The introducion of juries in the courts of
a barony, arofe from the cftablifhment of here-
ditary fiefs; for, fo long as vaffals held their
land preczrioufly, or even were not fecure of
tranfmitting it to their pofterity, they had too
much dependence upon their fuperior, to dif-
pute his authority, either in fettling their dif-
ferences or punifhing their offences.  We may

cafily
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eafily fuppofe, therefore, that, under the
Anglo-Saxon government, this mode of pro-
cedure was not very common ; becaufe the
cuftom of fccuring landed eftates to the heirs
of a vaffal was then far from being general. It
is from the reign of William the Conqueror,
that we may date the remarkable extenfion of
jury-trials ; proceeding partly from the imi-
tation of Norman or French cuftoms ; but ftill
more from the completion of the feudal fyftem,
and the confequent multiplication of herc-
ditary ficfs.

It merits attention, that this inftitution had
been hitherto limited to the hundred and
county courts, and to thofe of a feudal barony,
but never had taken place in the judiciary pro-
ceedings of the national council. The caufes
which came under the cognizance of the
Wittenagemote were not fo numerous, as to
create much trouble to its members, or to fug-
geft the meafure of devolving that branch of
bufinefs upon any fort of committee, or par-
tial meeting, in place of the full affembly.

Upon the eftablifhment of the Anglo-Nor-
man parliament, its ordinary judicial bufinefs

U2 was,
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was, in a fhort time, committed to the azla
regis; acourt which at firft confifted of feveral
members, but was afterwards held by a fingle
magiftrate, the deputy judge of the fovereign.
This tiibunal was properly the ordinary baron-
court of the king; and, being in the fame cir-
cumftances with the baron-courts of the no-
bility, 1t was under the fame neceflity of try-
ing caufes by the intervention of a jury.  As
the vaflals of the crown were ufually more in-
dependent of the king, than the rear-vaffals
were of their immediate fuperior; it is not
likely, that, while juftice was adminiftered
by the pares curie to the latter, the former
would fubmit to the decifions of a fingle ma-
giftrate, named at pleafurc by the fovercign.
We find, accordingly, that, by a general law
in the reign of Henry the fecond, either
party in a law-fuit was allowed to decline the
cuftomary modc of trial by fingle combat, and
to demand that his caufe fhould be determined
by an affize or jury of twelve perfons. From
this time forward, there can be no doubt that
jury-trials were admitted in all the courts of
ordinary jurifdiction. They arc exprefsly re-

cognifed
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cornifed and cftablithed by the great charters
of king John, and of Henry the third*.

When theé office of the grand jufticiary was
abolithed, in the reign of Edward the firft,
and when the powers of the awla regis were
diftributed to the king's beneh, the common
pleas, and the exchequer, 1t was natural for
thefe courts to follow the fame forms of pro-
ccedure which had been obferved by that high
tribundl to which they were fubftituted. The
former practice of determining law-fuits by a
Jury, was doubtlefs viewed, at the fame time,
m the light of a privilege, which the nation
would not have been willing to refign.  The
number of judges, in each of the courts of
Weftmintter-hall, was much inferior to that
of the ordinary aflize; and, as they were not
men of the fame rank with the parties, it was
not likely that the fame degree of confidence
would be repofed in them.  To have tranf-
ferred the powers of an inftitution fo popular
as that of jurics, to a {et of courts confhituted
in this manncr, would, notwithftanding the
late advances of prerogative, have been a

* Magna Charta reg. Johan. c. 21. M. C. reg. Hen.

IIL c. 32.
U3 dangerous
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dangerous meafure. What 1s called the petty
jury was therefore introduced into thefe tri-
bunals, as well as into their auxiliary courts
employed to diftribute juftice in the circuits ;
‘and was thus rendered eflentially neceflury in
determining caufes of every fort, whether civil,
criminal, or fifcal.

In the high court of parliament, however,
this method of trial was never admitted;
being neither found requifite for the conveni-
ence of the members, nor conducive to the
intereft of parties. It was not requifite for
the convenience of the members; becaufe
the trials which came before parliament were
few, and fpeedily brought to an iffue. It was
not conducive to the intercft of parties; be-
caufe they werc better fecured from partiality
and oppretlion, by a judgment of the whole
houfe, confifting of all the crown vaffals, than
they could exped to be from a decifion given
by a limited number of thofe vaffals, arbitrarily
appointed by the prefident.

It Las been queftioned, whether an inftitu-
tion, fimilar to that of the petty jury in Eng-
land, had placc in any of the nations of an-
tiquity. Among the Greeks and Romans, as

far
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far back as we can trace the hiftory of their
judicial cftablifhments, it docs not appear that
the inhabitants of certain diftri&s were ever
mvefted with jurifdiction, or that a part of
their number were in each trial fele¢ted by
the ordinary magiftrate to affift him in giving
a decifion.  The ordinary courts of Greece
and Rome were compofed of a chief magif-
trate, and of certain afleflors; but thefe laft
were  permancnt  officers, appointed, as it
fthould feem, from year to year, or for the fame
period with the magiftratc himfelf.

The Roman judex pedaneis, indeed, was
nominated for each trial; but he was origi-
nally no more than a commiffioner for taking
a proof of the facts in quettion ; and, although
he was aftcrwards empowered, 1n many cafcs,
to determine the law, as well as the faét, the
intention of his appointment was not $o give
weight and authority to the decifion, but
merely to relieve the magifirate and his affeffors
from a part of their labour.

Among the Gothic nations of modern Eu-
rope, the cuftom of deciding law-fuits by a
jury feems to have prevailed univerfally; firft
i the allodial courts of the couniy, or of 1he

U4 hundred,
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hundred, and afterwards in the baron-courts of
cvery feudal fuperior.  The fame cuftom,
however, does not appear, in any European
kingdom except England, to have been ex-
tended to thofe great courts, which, upon the
advancement of civilized manncers, arofe out
of the national council, and were invefted with
the principal branches of ordinary jurifdiction.

The cour de roy, in France, was not, hke
the court of the grand jufticiary in England,
rcduced under the direction of a fingle magif-
trate; but confifted of an indefinite number of
the fame perfons who fat in the national af-
fembly. The parliament of Paris, formed out
of the cour de roy, was likewife compofed of
as many of the nobles as chofe to attend;
with the addition of a body of lawyers, who,
1t was underftood, were to direét the forms
of precedure, and to take upon them the
drudgery of the bufinefs*. The parliament

* Soon afiecr the establishment of the parliament of
Paris, the king dispensed with the attendance of the digni-
fied clergy. ‘The ordinary lay barons aftcrwards absented
themselves, without any express dispensation; and there
remained only the princes of the blood, and pecrs, who re-
tained the privilege of attending that court on solemn oc-

casions.

of
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of Thouloufc, which was authorifed at the fame
time, and the other parliaments which were
afterwards formed n particular difinds, con-
ducted themfelves upon the fame principles
with the parliament of Paris: and, as all of
them were compofed of a numerous council
of judges, the intervention of a jury, to prevent
erroncous judgments, or even to fecurc the
parties from opprefiion, was the lefs necef-
fary.

This obfervation 1s applicable to the prin-
cipal courts of the German empire. The
aulic council was compofed of an indefinite
number of the fame perfons who had a right
to fit in thediet. The imperial chamber was
a numerous council of judges. In both of
thefe tribunals, therefore, the affiftance of a
jury was probably thought unneceflary.

In Scotland, the court of the grand juftici-
ary came to be eftablithed upon the fame plan
asin England ; and admitted, in like manner,
the form of jury-trials. But upon the di-
vifion of the powers of that court into dif.
ferent branches, the civil tribunal, then intro-
duced, was a committee of parliament; that
18, a committee of thofe crown-vaflals of

whom
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whom jurics hud beea coipofed. By one or
two variations of that model, was formed the
prefent court of {feflion, which was made to
confift of fifteen ordinary judges, the ufual
number of jurymen in Scotlund; with a view,
it fhould {fecem, to fuperfede the ufe of jury-
trials: and as this mode of judicial procedure
was laid afide 1u the principal civil tribunal,
the example appoars to have been quickly fol-
lowed in the infenor civil courts of the king-
dom. In the court of jutticiary, however,
which confifted of a fimaller number of judges,
and confequently in the inferior criminal
courts, the ancient practice of jury-trials was
continued.

Befide the circumftance now mentioned,
relating to the conftitution of the principal
courts of jufticc in feveral European king-
doms, che nfluence of the ancient Roman
law, as delivered in the compilations of the
emperor Juftinian, was another more general
caufe, which contributed to the difufe of juries
through the greater part of Europe. Upon
the revival of letters in Europe, that improved
fyftem of jurifprudence was recommended

and propagated by the clergy; was taught,
under
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under their dire&ion, in almoft all the uni-
verfities; and 1ts decifions and forms of pro-
ccdure were confidered by the civil magiftrate
as models for imitaticn. The Gothic infti-
tution of juries, which had been unknown to
the Romans, was thercfore brought more and
more 1nto d:fcredit; and, that the whole cog-
nizance of a law-fuit fhould be committed to
judges, who, by being fet apart for that pur-
pofe. and by devoting themfclves to this em-
ploymcnt, might become pecuharly qualified
for the exercife of it, was regarded as an 1m-
provement 1n the ftate of judicial policy.

In England, where, from circumftances
that wiil be mentioned hercafter, the Roman
fyftem was lefs incorporated with the common
law than in other countries, the cuftom of
jury-trials has, accordingly, been moft religi-
oufly maintained. But cven in Englaad, this
cuftom has been totally excluded from ecclefi-
aftical tribunals, from thofe of the two uni«
verfities, and from all other courts in which,
from particular caufes, the maxims and prin-
ciples of the civil law have been adopted.

Scotland was, in fome degrec, under the in-
fluence of oppofite fyftems; and feems, upon

that
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that aceount, to have held a middle courfe.
Like the nations upon the continent, fhe was
led into a clofe imitation of the Rom: .« de-
eifions and forms of procedure; while, by her
vicinity to England, fhe was indveea o bor-
row many regulations and cuitoms from that
more cultivated and poverful country.  Thus
the Scottifh tribunals rmitated the Englih, by
retaining a jury-tral in criminal profecutions;
but tollowed the practice of the Romans, Ly
neglecting that mftitution in the greater part
of civil adlions. In the former, 1t was na-
tural to entertain a greater fufpicion of the
court than in the latter; becaufe 1n a criminal
trial, the king, who nominates the judges, and
to whom they mutt look for preferment, is al-
ways a party; whereas in a civi action, or con-
troverfy between private individuals, the crown
has no intereft; and there 1s commonly no
circumftance to influence the magiitrate upon
either fide, or lay him under a tenptation to
grofs partiality,

It 1s not likcly that the inftitution of juries
would, In any country, be very acceptable to
the fovereign; fince it limited the power of
thofe judges whom he appointed, and of whom

he
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he had, in fome mcafure, the dire&ion. We
may cafily imagine, thercfore, that, according
as, among any people, the prerogative was ex-
alted or deprefled, its influence would be ex-
erted, more or lefs effectually, in difcouraging
this modc of trial; and hence we may difcover
an additional recafon for the continuance of
jurics in England.  As the Englith were fuc-
cefiful in reducing the power of the monarch
within moderate bounds, and acquired pro-
portionably higher notions of liberty ; they be-
came, of courfe, the more attached to that
method of diftributing juftice, by which the
difpofal of their lives and fortunes was com-
mitted to their fellow citizens, rather than to
officers 1n the nomination of the crown.
They becanmie not only the more paflionately
fond of this privilege, which had been handed
down to them from their anceftors, but at the
fame time the more capable of maintaining it.
There 1s no reafon, indecd, to believe that this
circumftance alone would have been fufficient
to rctain, in England, the pracice of jury-
trials; for other European ftates have had
alfo the good fortune to refirain the preroga-
tive, and to eftablifh a popular government.

But
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But this circumftance undoubtedly co-ope-
rated, with the other caufes formerly mention-
ed, in rendering the people of England more
tcnacious of that ancient appendage of the
feudal policy, and more jealous of every at-
tempt, from whatever pretences, cither to
limit the power of juries, or to exclude them
from the decifion of particular caufes.

2. In order to fecure the regular diftribution
of juftice, it is not enough that courts are pro-
perly conftituted, and that judges are atten-
tive to thc determination of law-fuits. The
magiftrate muft alfo be informed of thofe
cafes which requirc his interpofition; and
meafurcs muft be taken for bringing them
under his examination. A diftinéion, how-
ever, in this refpect, may be obfcrved between
that branch of judicial bufinefs which relates
to civil, and that which relates to criminal
caufes. In a controverfy between private ins
dividuals, cach party is likely to prove fuffici-
ently attentive to his own intereft ; and may
therefore be lcft to vindicate his own rights as
he fhall think fit. But when a crime 1s com-
mitted, which requires a punifhment for the
fake of a public cxample, there is danger that

the



OF THE COURTS OF JUSTICE. 303

the intereft of the community will be negle@-
ed; that no information of the faét will be
given to the judge; and that no perfon will
take upon him the trouble, the odium, and the
expence, of bringing an accufation. Itis here
that fome regulation is neceflary, to prevent
the diforders that might be apprchended, from

permitting criminals to pafs with impunity.
Among the Romans, not only the perfon
injured, but any onc of the pcople, was al-
lowed to profecute a public offence.  As the
crime was underftood to affeét the wholc com-~
munity, any one of its members, being mn
fome degree a fufferer, was entitled, upon that

account, to come forward and claim redrefs.
It requires but little fagacity to difcover,
that this mode of profecution was hable to
great abufes. It was likely, on the one hand,
to produce negligence 1n profecuting crimes;
and, on the other, to encourage unjuft and
groundlefs profecutions.  Few peopic were
found fo public-fpirited, as to undertake the
difagrecable tatk of convi&ting criminals, from
the view of promoting the intereft of fociety,
while many were tempted to become public
accufers, from fecrct motives of refentment,
or



304 ALTERATIONS IN THE STATE

or malice, or cven for the pnrpofe of obtaining
a pecuniary compofition from the perfon whom
they had found an opportunity to profecute.
To prevent this latter cnormity, fevere penalties
were inflicted upon fuch as brought an unjuft
accufation of a public offence. In particﬁlar,
it was enacted, that he who failed in proving
his accufation, fhould fuftfer the fame punifh-
ment to which, if he had been fuccefstul, the
defendant would have been fubjefled @ a regu-
lation which, 1if {tri¢tly enforced, muft have
put an cnd to every capital profccution : for
who 1s there that will hazard his own life, upon
the uncertainty of prevailing in any criminal
trial ?

In the modern feudal nations, the judge
himfelf was originally the public profecutor.
Every feudal lord, whether a fovereign prince
or a fubje@, was cxcited to punifh offences
within his demecfne; not only from the defire
of reprefling diforders, but alfo from that of
procuring fines and amerciaments.  As repre-
fenting the community, of which he was the
leader and executive officer, he firft brought
an accufation againft thofe whom he fufpected

of crimes: as the chief magiftrate, he after-
wards
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wards examined the proof, and gave judgment
in the caufe.

The mifchief attending this practice muft
have foon become notorious. It can hardly be
fuppofed that the fame perfon would acquit
himfclf with propriety in the twofold charac-
ter of an accufer and a judge. Even in the
courfe of a fpeculative debate, men ufually ac-
quire a prejudice in favour of thofe tenets which
they are endeavouring to fupport; and find if
extremely difficult to preferve a degree of can-
dour in judging of fuch as are advanced upon
the oppofite fide. What thall we fay then of a
perfon who is engaged in preparing a public
accufation; who fets out with a ftrong fufpicion,
that the defendant is guilty ; who converfes
with informers, likely to employ every artifice
to ftrengthen that opinion; and who, to pafs
over his pecuniary intereft, involved in the
iflue of the caufe, has exerted himfelfin colle&-
ing and arranging all the facts and arguments
in confirmation of his hypothefis ? How is it
poflible to avoid that blind zeal and prepof-
feflion, that cagernefs to convit the defendant,
acquired in the capacity of a profecutor; and
to behave with that impartiality, coolnefs, and

VOL. II. X moderation,



306 ALTERATIONS IN THE STATE

moderation, which are eflentially requifite in the
diftribution of juftice ?

To prevent this dreadful enormity, and at
the fame time to fecure a proper attention to
the public intereft, the profecution of crimes
was, 1n all the feudal countries, reduced into
a feparate employment by the appointment of
a procurator or factor to act in the name of the
fovereign. Hence the attorney-general in
England, and the king’s advocate in Scotland,
were appointed to manage the judicial bufinefs
of the crown, before the principal tribunals;
and a fimilar inftitution, from the fame views
of expediency, was even extended to inferior
courts.

But, previous to the profecution of offences,
there muft be information of their exiftence ;
and frequently, too, the immediate interpo-
fition of the magiftrate is neceflary, to appre-
hend and imprifon the offender. In a rude
nation, however, efpecially if it is of confi ler-
able extent, many crimes are likely to be hid
from the public eye, and to efcape the exami-
nation of any court. It appears, accordingly,
that, in modern Europe, this branch of police
had early become an objett of gencral dttention.

TO
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To make inquiry concerning the commiffion
of public offences, and to tranfmit an account
of them to the criminal court, was one great
purpofe of the appointment of coromers; a fet
of officers who had place not only in England
and Scotland, but in the greater part, if not in
all, of the feudal kingdoms upon the continent.
The office of the coroners, in England, 1s
of fo great antiquity, that the commence-
ment of it is entirely loft in obfcunity. It
feems to have been an immemorial cuftom
of the Anglo-Saxons, that feveral perfons of
diftin&ion fhould be named by the frecholders
in each county, with power to fecure and im-
prifon criminals of all forts, to the end that
they might be brought to a trial. From this
employment, thefe officers, as in after times
thejuﬂ:ices of the peace, found the means of
affluming a criminal jurifdiction, which, from
{mall beginnings, became gradually more and
more extenfive. Another branch of bufinefs,
devolved upon the coroner, and which may be
regarded as an appendage or confequence of
the former, was that of afcertaining and deter-
mining the value of the fines, amerciaments,
X 2 and
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and forfeitures, or of any other emoluments,
which accrued to the fovercign, either from
the condemnation of public offcnders, or from
the right of the crown to all the goods, of
which no other proprictor could be found.

When the coroner had ocafion to inquire
into the truth of any fa&, either with a view
to determine thofe matters which fell under
his own jurifdiction, or in order to tranfmit an
account of it to fome other criminal court, he
proceeded, in the fame manner that was cuf-
tomary in the courts of the hundred, and of
the county, by the afliftance of an 7nqucfi or
jury; and the number of jurymen, who, in
thofe cafes, were called from the neighbour-
ing townfhips, was not lefs than was employed
in other judicial inveftigations.

After the Norman conqueft, when the an/a
regis drew to itfelf the cognizance of the greater
part of crimes, it became the duty of the coro-
ner to certify to that court his inquifition .con
cerning thofe offences which fell under its
jurifdiction ; and upon this information, the
moft authentic that could well be procured, a
trial before the grand jutticiary was commenceds

Upon
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Upon the eftablithment of the king’s bench,
and of the commufiions of oyer and terminer and
gaol delivery, the like certification, and for the
fame purpofe, was made by the coroner to thofe
tribunals.

But in proportion to thé advancement of the
prerogative, the authornty of the coroner, an
officer clected by the county, was diminifthed ;
his jurifdiction was daily fubjeted to greater
limitations ; and his reports became gradually
morc narrow and defe&tive: whether it be that,
by baving a fellow-feeling with” the inhabitants,
he endeavoured to fcreen them from juftice,
or that, from the ruft and relaxation to which
cvery old inftitution is liable, his operations be-
came tardy and inaccurate ; certain it 1s, that
he came to overlook the greater part of the
offences which require the interpofition of the
magiftrate, and his inquifition was at length
confined to a few of thofe cnormous crimes,
which cxcite univerfal indignation and refent-
ment.

To fupply the deficiency of the coroner’s in-
queft, the fheriff, who had come, in a great
meafure, under the appointment of the crown,
was dircted, upon the meeting of judges in

x 3 the
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the circuits, or of the other criminal courts, to
call a jury, in order to procure information con-
cerning the crimes committed in particular
diftri&s. Hence the origin of what is called
the grand jury, by whofe inquifition the judges
were authorifed to proceed in the trial of public
offenders.

It 1s probable, that when the grand jury
were firft called, they made an inquiry at large
concertuing every fuct which ought to become
the fubject of a criminal trial, and of theirown
proper motion delated the perfons whom they
found to deferve an accufation; but, by de-
grees, when the agent for the crown had been
led to fufpect any particular perfon, he was
accuftomed to lay before them the immediate
qucftion, how far that {fufpicion was well
founded ! Hence the two methods of finding
the fa& ; by prefentment, and by indiciment.

It fecms evident, from what has been ob-
ferved, that the original purpofe of the inqui-
fition by the coroncr, and of a prefentment by
the grand jury, was to prevent offenders from
being overlooked, and from efcaping a trial.
When the cuftom of preferring indiciments to
the grand jury was 1introduced, the intention

of
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of that mecafure was, probably, to avoid the
trouble and expence of a fruitlefs profecution.
But whatever was originally intended by this
pradtice, the neceffity of procuring the previous
approbation of a jury, by onc or other of the
forms above mentioned, was productive of the
higheft ad‘vantagc to the people, that of fe-
curing them from groundlefs or frivolous accu-
fations. Ifa perfon is known to have committed
acrime, or lics undera {trong fufpicion of guilt,
the voice of the whole ncighbourhood will
probably call aloud for juftice, and demand an
immediate trial of the offender. But if, on
the contrary, an innocent man is attacked, if
he 15 threatened with a profecution, from ap-
parently malicious motives, or for the purpofe
of ferving a political job, it is moft likely that
his fellow citizens will view this proceeding
with indignation ; that they will confider his
misfortune as, in fome meafure, their own;
and that, from a principle of humanity and
juftice, as well as from a regard to their own
tereft, they will be excited to ftand forth as

the prote&ors of innocence.
This is a new inftance, perhaps more con-
fpicuous than any that we have bad occafion
X 4 to
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to obferve in the hiftory of the Englith go-
vernment, of a regulation whofe confequences
were not forefeen at the time when it was in-
troduced. The great benefit arifing to fociety
from the interpofition of the grand jury is not
only totally different, but cven diametrically
oppofite to that which was originall'y intended
by it. The original purpofe of that inftitution
was to affift the crown in the difcovery of
crimes, and by that means tc encreafe the
number of profecutions. But when an accu-
rate police had been eftablithed in the country,
there was little danger that any crime of im-
portance would be concealed from the public;
and it became the chief end of the grand jury
to guard againft the abufes of the difcretionary
power with which the officers of the crown
are 1invefted, that of profecuting public
offences.

The employment of the coroner in Scotland
was the fame as in England ; and he appears
to have ufcd the fame forms in the exercife of
his jurifdiction. With the affiftance of a jury,
he inquired into the commiffion of ‘crimes,
and either punifhed them by his own authori-
ty, or tranfmitted information concerning them

to
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to the compctent court. The negligence
of this officer feems, in that country, to
have likewife produced the interpofition of the
fheriff, or chief magiftrate of particular dif-
trilts, by calling a jury for the fame purpofe.
By a ftatutc in the reign of Alexander the
fecond, it 1s enacted, that no profecution, at
the inftance of the crown, thall proceed againft
any perfon, unlefs by an accufation, upon the
inquifition of a jury, confifting of the chief
magiftrate of the place, and three refpectable
perfons in the neighbourhood.  This rule con-
tinucd till near the end of the fixteenth century ;
when, 1n confequence of the cftablifhment of
the court of feflion, and from other caulcs, the
mveftigation of judicial matters, by a jury,
came to be much more limited than i1t had
formerly been. By an act of the Scottith par-
liament, 1n 1587, certain commiffioners, in-
ftead of the inqueft formerly called, were ap-
pointed 1in the {everal counties, for inquiring
into public offences ; and indi&ments, framed
upon the report of thefe comumiffioners, were
put into a lift, which got the name of the
porteous roll ¥,

* Sece agt of Parliament, 1¢87. ch. 82,

The
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The fame ftatute empowered the king’s ad-
vocate to profecute crimes of his own proper
motion ¥ ; and, as he was the perfon employ-
ed to raife indi@ments, upon the information
tran{mitted by the commiffioners, he natu-
rally afflumed the privilege of determining
whether the faéts laid before him ought to be
the ground of a profccution or not. Thus in
Scotland the ancient grand jury was abolifhed ;
and criminal actions, at the inftance of the
public, came, in all cafes, to be dire&ed at the
difcretion of a crown officer.

The attorney-general, in England, and the
mafter of the crown-office, have acquired, in
like manner, a power of profecuting by szfor-
snation, without any previous authority of a
grand jury ; but this modc of profecution is
confined to mufdemeanours tending to difturb
the government, or the peace and good order
of fociety, and 1s never extended to crimesof a
capital nature.

. How far the nations upon the continent
were pofleffcd of a fimilar provifion, to fecure
the people from unjuft and groundlefs profc-
cuticns, it is not eafy to determine. - That in

* Ch. 77.
the
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the greater part of them the coroner’s inqueft
was employed for bringing to light thofe dif-
orders which required the interpofition of a
criminal court, there 1s no room to doubt,
But when, from the circumiftances which have
already been pointed out, the method of trial
by the petty jury had fallen into difufe, it 1s
not likely that a previous inqueft would ftill be
employed to judge of the neccflity or cx-
pediency of commencing a criminal accufation,
From the rapid advanccment of the preroga-
tive in thefe nations, the fovereign was freed
from any reftraint in this branch of adminiftra-
tion, and an unbounded liberty of trying public
offences was committed to the officers of the
crown. To whatever caufes it may be afcribed,
the Englith grand jury 1s now the only infti-
tution of the kind that remains in Europe ;
and perhaps, as it 1s modelled at prefent, there
cannot be found, in the annals of the world,
a regulation fo well calculated for preventing
abufes in that part of the exccative power
which relates to the profecution of crimes.

SECTION
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SECTION III.

Circumflances which prevented the Civil Law
Jrom being fo much incorporated in the Syflem
of Englife Furifprudence, as in that of otier
Europecan Conutries.

To thofe who furvey the common law of
England, in its progrefs towards maturity,
there is one peculiarity which muft appear ex-
tremcly remarkable ; the little affiftance it has
borrowed from the ancient Roman jurifpru-
dence ; that fyftem of equity, which has been
{0 highly ecfteemed, and which, in the other
countries of Europe, has excited fuch univerfal
imitation. Why the Englith have deviated,
in this particular, from the practice of all the
neighbouring nations, and have difdained to
draw fupplics from thofe plentiful fources of
legal knowledge, by which many fyftems of
modern law have been fo amply enriched, it
fcems a matter of curiofity to mnquire: at the
fame time that, by examining the caufes of a
proceeding fo fingular, and apparently fo un-
rcafonable, we fhall, perhaps, be enabled to

_ difcaver
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difcover the advantages or difadvantages which
have refulted from-it; and likewife to form an
opinion, how far expediency may, in the pre-
fent ftate of things, recommend the fame, or
a different line of condué.

The Gothic nations who fubdued the pro-
vinces of the Roman empire, and fettled in
the countries which they had over-run, were
by degrees incorporated with the ancient in-
habitants; and from the communication and
mixture of thefe two races of men, there was
formed a compofition of laws, manners, and
cuftoms, as well as of language; in which,
upon different occafions, and from a variety of
circumftances, the proportions contributed by
the one people, or by the other, were acci-
dentally more prevalent. Although the an-
cient inhabitants were, every where, the vans
quithed party, they pofleflcd that fuperiority
which knowledge and civilization have ufually
beftowed over ignorance and barbarifm ; and
hence we find a multitude of Roman inflitu-
tions inferted in the codes of law, which, at
an early period, were publithed by many kings
or leaders of thofe barbarous nations.

Soon after the fettlement of thofe baibarians,

or
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or rather before it was completed, they em+
braced Chriftianity, and fell under the dire&ion
of the Chriftian clergy; who, having been
firmly eftablifhed in the Roman empire, were
enabled to preferve their footing in thofe new
ftates that were formecd. Thefe ecclefiaftics
were attached to the Roman law, in oppofition
to the barbarous cuftoms of the new fettlers ;
both as it was the fyftem with which they
were acquainted, and as it was caleculated to
maintain that peace and tranquillity, which
their profeflion and manner of life difpofed
them to promote.

The doétrines of Chriftianity, unlike the
fables which conftituted the mythology of the
Greeks and Romans, contained philofophical
truths, which the teachers of that religion were
under the ncceflity of knowing, and by the
knowledge and propagation of which they
fupported their credit among the people. Thofe
teachers, therefore, became converfant in feve-
veral branches of litcrature; and, as their
theological fyftem afforded them great fcope
for fpeculation and reafoning, and confequently
for difference of opinion, they foon arranged
themielves in different fects; difputed eagerly

with



OF THE COURTS OF JUSTICE, 319

withone another; and, in proportion to their zeal
in making profelytcs, acquired a degree of acute-
nefs and fkill in defending their feveral tenets.
The learning and abilities which came, in
this manner, to be poflefled by the clergy, to-
gether with the general ignorance and fuper-
ftition of the people, beftowed upon the former
an nfluence and authonty over the latter, and
produced, as I formerly took notice, an exten-
five jurifdi¢tion both in ecclefiaftical and fecular
matters. It i1s fufficient here to obferve, that
in the exercife of this jurifdittion, ecclefiaftical
judges were guided, as far as the difference of
circumftances would permit, by the rules and
principles of the Roman junfprudence; which
had been tranfmitted from the ancient inhabi-
tants of the provinces, and were delivered in
the colletions made by different Roman em-
perors, by Theodofius the younger, by Jaftinian,
and by many of his fucceflors. The Roman
fyftem became, in a great meafure, the law of
the church ; and was therefore propagated by
her, with the fame zeal, and from the fame
views and motives, by which the was aétuated
in"{upporting and cxtending her infiuence and
authority. Téhe diforders which, for fome“cens
turies,
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turies, were continued, by the fucceffive inva-
fions of new barbarous tribes, retarded, no
doubt, the progrefs of every regular eftablith-
ment. But when Europe began to recover
from thefe convulfions, and when the reftora-
tion of public tranquillity was followed, as
there was rcafon to expelt, by the revival of
letters, the efforts of the clergy, to extend the
credit and authority of the Roman law, be-
came highly confpicuous and fuccefsful. In-
numerable {chools were founded in cathedrals
and monafterics, many of which, under the
patronage of the church, obtaining large en-
dowments, and being invefted with jurifdiction
and various privileges, became what are now
called univerfities. Both the canon law, which
was the rule of decifion in ecclefiaftical courts,
and the civi/ Jaw, properly fo called, the origi-
nal fund from which a great part of the former
had been gathered, werce taught in thefe diffe-
rent feminaries, and thus rendered familiar,
not only to thofe who had views of entering
into holy orders, but to all who rccexvcd the

benefit of a liberal education.
About the end of the eleventh century, Ivo
de Chartres publithed a colle&ion of canon~
law,
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law, much more complete than any that had
been formerly made ; though it was much in-
ferior to the - fubfequent compilation of Gra-
tian, a Benedi¢tine monk, known by the title
of the Decretum.

In the year 1137, the Pifans, at the taking
of the town of Amalphi, found a copy of Juf-
tinian’s Pande&s; and to this accident, the
rapid cultivation of the civil law, from that
period, has been commonly afcribed.  But we
may be allowed to entertain fome doubt,
whether an event of that magnitude could
have proceeded from a circumftance apparent-
ly fo frivolous.

‘There is no reafon to believe that this book
had been entirely loft in the weftern part of
Europe, although, for a long time, it had been
lefs in requeft than other compilations upon
the fame fubject. Ivo de Chartres, in the pre-
ceding century, quotes the laws of the Pan-
dets ; and lrnerius, profeflor of law at Bolog-
na, as early as the year 1128, preleéted upon
fome part at leaft of Juftinian’s compofitions.

Even duppofing the Pandects to have been
loft, there were many other writings upon the
Roman law ftill remaining, fromn which the

VoL. II. Y knowicdge
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knowledge of it might, in fome degree, have
been preferved ; the Inftitutes, the Codex; and
the Novelle of Juftinian; the Theodofian
Code ; and the compilations, publifhed after
the time of Juftinian, by different emperors of
Conftantinople.

Neither is 1t lTikely that, if men had pof-
fefled no previous difpofition to that ftudy, it
would have been infpired by finding an old
book upon the fubjed. Few people will be
at the pains to perufe a long book, upon any
~abftra& fcience, unlefs they already feel a
ftrong inchnation to acquire the knowledge
contained in 1t.  But, in the twelfth century,
when, from different circamftances, a {pirit of
improvement began to diffufe itfelf in Italy and
France, it is probable that men of learning
were cxcited to the difcovery of ancient books
upon every fubject; and, as the civil law be-
came then a principal obje of attention, the
Pande&s, containing the fulleft collection of
legal opinions and decifions, was confidered as
the moft inftruéive work of the kind, and
copies of it were greedily foughts for. As
Amalphi was, at this time, the chief trading
ftate of Italy, an Amalphitan merchant, ob-

‘ ferving
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ferving the demand for books of that nature,
is faid to have brought from Conftantinople
this copy of the Pandects, which was found by
the Pifans. Some authors mention ‘another
copy of the fame book, that had been dif-
covered in the year 1128, at Ravenna *,

However this be, the Roman law was,
upon the revival of letters in Europe, uni-
verfally held up and admired as the great
fyftem, from an im’tation of which the laws
of each particular country might receive the
higheft 1mprovement. This the modern
lawyers were, by their education, accuftomed
to confider as the ftandard of reafon and equity ;
and, wherever their own municipal cuftoms
were defective, they had recourfe to it, in order
to fupply what was wanting, or to corret
what was amifs. Even fuch of the modern
writers as endeavoured to delineate the prin-
ciples of natural juftice, independent of all
pofitive inftitutions, made ufe of the Roman
{yftem, almoft ecxclufively of every other, in
erder to illuftrate their do&rines.

Although the Roman law was, in this man-

* Giannone, History of Naples.
X2 ner,
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ner, generally incorporated in that of the mo-
dera European nations, it acquired more au-
thority in fome of thefe nations than in others.
The German emperors appear to have con-
fidered themfelves as the fucceflors to the
Roman empire in the weft, and their domi-
nions as therefore fubject to that fyftem of law,
by which the Romans were governed. Hence,
in Germany, properly fo called, 1n the Southern
part of France, or what are called the Pays de
droit ecrit, and in feveral parts of Italy, which,
at the time when the German emperors en-
joyed the higheft profperity, were inciuded
under their dominion, the Roman law 1s un-
derftood to be the common law of the country,
to which the inhabitants, upon the failure of
their own municipal cuftdms and regulations.
arc bound to fubmit. In other European
countries it is viewed in the light of a foreign
fyftem; which, however, from its intrinfic
merit, is cntitled to great attention and re-
gard; and of which many particulars have
been, in a manner, naturalized by long ufage,
or adopted by the pofitive will of the legifla-
ture. This is the cafe in Spain, in Portugal,
in the northern parts, or what are called the

Pays
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Pays de coutumes, in France, in Swedcen, in
Denmark, and in Scotland *.

Upon the revival of letters, the fame regard
to the Roman law was difcovered in England
as in the other countries of Europe. It was
propagated with equal zeal by the clergy, and,
in the twelfth century, became the fubje@ of
public leGures in both the univetfities. The de-
cifions and principles delivered in the writings
of Juftinian, were borrowed, and even the ex-
preflion was frequently copicd, by Bracton, by
the author of Fleta, and by other Englith
lawyers of that period. The work attributed
to Glanville, the grand jufticiary of Henry the
fecond, and a Scotch law book, known by the
name of Regiam Magiffatem, both fet out with a
paflage which 1s almoft literally the famec;
whence, as well as for other reafons, it 1s con-
cluded, that the latter of thefe productions has
been copied from the former. Upon exami-
nation, however, the paffage 1n queftion is

* Duck de Auctoritate Jur. Civil.—It shouid seem, that,
since the time when this author wrote, the ideas of the in-
habitants, in some of thosc countries, have undergone a

confiderable change upon that subject.
Y3 found
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found in the preface to the Inftitutes of Jui=
tinian. |

The fettlement of the chief courts of com-~
mon law in the neighbourhood of the capital,
which was begun 1n confequence of the great
charter of king John, and completed in the
reign of Edward the firft, made it neceflary
that the lawyers, and other pratitioners in
thofe courts, thould refide there alfo. Hence
arofe the inns of court, and of chancery, which
were lodging-places in the ncighbourhood of
London, intended for the accommodation of
the retainers about the courts of Weftminfter.
Seminaries of common law were foon formed
in thofe places of refort; and lectures upon
that fubje& were given to the clder ftudents,
in the inns of court, and to the younger {tudents,
in the inns of chancery. The king gave en-
couragement to thefe inftitutions, by forming
the members of each lodging-place into a fort
of corporation, and by eftablithing a fet of rules
for their conduct. We find that Henry the
third beftowed upon them an exclufive privi-
lege, by prohibiting any other fcheol for teach-

ing law within the city of London.
The
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The univerfities of Oxford and of Cam-
bridge were the only other inftitutions in the
kingdom, in which law was taught with public
encouragement. But in thofe learned focietics,
the only fyftems which had reputation, and
which were thought worthy of public lectures,
were thofe of the civil and the canon law. The
municipal law, from its tendency, in many
particulars, to encourage violence and diforder,
from the barbarous jargon in which it was in-
volved, and from the want of literature among
its practitippers, was treated with contempt,
Thefe pra&:itioncrs, we may eatily imagine, were
difpofed to retaliate thefec unfavourable fenti-
ments.  Upon this account, and from the
diftance between the feats of inftru&tion, in
cwvil and municipal law, the former contri-
buted no affiftance to the latter. Thofe two
branches of cducation were carricd ons apart,
and became entirely diffin&, and feparate. The
teachers of cach, inftcad of co-operating in
order to form a complete lawyer, were actuated
by mutual jealoufy and oppofition; and the one
{cience being treated as defpicable in the uni-
verfities, the other was probably reprefented as
ufclefs by the pra&itioners of the common law.

Y For
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For fome time the civil law, under the pa-
tronage of the clergy, and of the univerfities,
was in the higheft efteem throughout the na-
tion; and the ftudy of the municipal law was
confined to mere lawycrs by proteflion; but
at length, from the natural courfe of things,
the comparative value of thofe two branches
of fcience was of neceffity altered. The lat-
ter, being that fyftem by which the property
and the condu& of individuals were chiefly re-
gulated, could not fail to rife in confideration
and 1mportance ; at the fame time that, by
the progrefs of judges in experience and refine-
ment, 1ts defects were gradually fupplied;
while the laws of Rome, which were uncon-
nected with the ordinary courts of juftice, and
thercfore of no practical utility, became an ob-
ject of little attention.

We accordingly find, that, in the reign of
Edward the fourth, and even before that time,
the inns of court and chancery had become
the fathionable places of education for men of
rank and fortune, and were frequented by a
great multitude of ftudents. There were four
inns of court, and no lefs than ten of chancery:
in cach of the former, the number of ftudents

amounted
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amounted to about two hundred, in each of
the latter, to about an hundred. Neither was
the fyftem of cducation, in this great feminary,
confined entircly to law : it comprehended all
exercifes, and every fort of accomplifhment
becoming a gentleman of the king's court;
fuch as dancing and mufic.  Sir John Fortef=
cuc informs us, that it was hkewife cuftomary
to ftudy divinity on foffival days; 1fuppofe, by
way of rclaxation”.

Juftice Shallow is introduced by Shakefpear,
boafting, that he had becn a ftudent of Cle-
ment's Inn, and that he had often heard the
chimes at midnight; as a proot that he was a
young man of tathion and {pirit.—In the fame
manner as he boafted of his acquaintance with
John of Gaunt.

When thofc teachers of thc common law
had begun to feel their own confequence, they
afflumed the privilege of beftowing rank upon
their {tudents of a certain ftanding ; and con-
ferred the degrees of ferjeant, and apprentice,
correfponding to thofe of docfor and bachelour
in the univerfities.

* Fortescue de laudibus Leg. Ang.—Also the discourses
on this subjet preserved in Hearne’s colleftion of antia
‘quities.

As
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As the feparation of the civil and the muni-
cipal law produced an averfion to the former
in the inns of court and chancery, we may
eafily conceive, that the fame prejudice would
be communicated to their numerous pupils,
and thus become prevalent among the nobility
and gentry of the kingdom. Hence the jca-
loufy difcovered, on {feveral occafions, by the
Englith parliament, left, by the influence of
tlie clergy, the laws of ancient Rome fhould
be introduced into England; of which a rc-
markable inftance is mentioned in the reign of
Richard the fecond ; when the notility, in par-
liament, declare, ¢ that the realm of England
“* hath never been unto this hour, neither by
“ the confent of our lord the king, and the
“« lords of parliament, fhall it cver be ruled or
« governed by the civil law*.”  As the Jaws
of ancicnt Rome had not been incorporated in
the municipal {yftem, they feem to have been
viewed, by the partizans of the latter, in the
fame light with the do&rines of a rival fed,
which has with difficulty been prevented from
acquiring the fuperiority in the national ef-
tablithment.

* Blackstone’s Commentaries.

It
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It has been alledged by authors of note, that
the oppofition of the Englith nobility to the
civil law, arofe from its being the law of a
defpotic government, and therefore inconfiftent
with their notions of Englith liberty. But
whoever has examined the compilations of Juf-
tinian with any attention, muft be fenfible
that there is no foundation for this remark.
Thofe colle&tions relate almoft entirely to the
private, and touch very flightly upon the pub-
lic law of the empire. But with refpeé to
property, and the rights of private perfons, the
opinions and decifions of the Roman lawyers
do not feem to have been at all perverted by
the nature of their government. Perhaps it
will be difficult to point out any modern fyf-
tem of law, in which the rules of juftice
among individuals appear to be fo little warp-
ed by the intereft of the crown, and 11« which
the natural rights of mankind are inveftigated
and enforced with greater impartiality. In one
or two cafes, you meet with an obfervation,
¢ that the prince is above the laws.” Thefe,
however, are detached, and, as it were, infu-
lated expreflions, delivered in general terms,
and without any vifible effc&t upon the body

of
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of the work; which relates, not to difputes
between the emperor and his fubjedts, but to
fuch as may arife among the people.

After the free government of Rome was
overturned, the emperors found it expedient
for a long time to conceal the extent of their
ufurpation, and to leave the ordinary judges,
in a great meafure, undifturbed in the exercife
of that jurifdiction which had been founded
in the more fortunate times of the republic.
Auguftus firft fet the example of this prudent
diffimulation, which was copied by a great
number of his fucceflors. Befide the appre-
henfion that the old republican fpirit was not
entirely extinguifhed, and the circumftance
that the throne continued elective, the empe-
rors werc kept 1n awe by thofe powerful armics,
under particular officers of diftinction, which
were maintained in the provinces. Thefe were
much fupcrior to that pretorian guard, which,
for the immediate fupport of the imperial dig-
aity, was cftablithed in the neighbourhood of
Rome. In this manner a fort of balance, how-
ever precarious, was for fome time held, by the
~military forces difperfed over the empire, and

by the jealoufy between the emperor and the
leader
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leader of ecach confiderable army; in confe-
quence of which, the former was deterred from
invading and deftroying the internal ftruture
of the conftitution.

Some of the firft emperors, indeed, were
guilty of enormous crimes and diforders; but
the effe of thefe appcars to have been limit-
ed, in a great meafure, to perfons high in of-
fice, or 1n fuch rank or ftation as to be involved
in the intriguesof the court. In the fucceed-
ing period the Romans were more fortunate,
and the throne was filled by a feries of princes
who are an honour to human nature; Nerva,
Trajan, Adrian, Antoninus Pius, and Marcus
Aurelius. Under thefe emperors no interference
of the crown prevented the equal diftribufion
of juftice; the cxperience of an empire, which
included the whole civilized world, was accu-
mulated 1n one mafs; and the fyftem of pri-
vate law was thus brought to much greater
perfection than it had attained in the preceding
ages.

In the reign of Adrian was compofed the
perpetual edil, the firft great compilation of
the rules of decifion; and this became the
ground-work of moft of the writings publithed

by
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by fucceeding lawyers. It was about this titne
that the law begari to be rcgularly cultivated
as a fcience ; that it became the objeét of a
lucrative profeffion; and that it was taught a¢
Rome with public encouragement *,

Severus new medelled the pretotian guard,
by appointing that it thould confift of above
fifty thoufand men; about four times the an-
cient number ; and that it thould be recruited,
not, as formerly, from the effeminate inhabit-
ants of Italy, but from the hardy and well-
difciplined legions upon the frontiers. With
the command of this army the emperor pof-
fefled a force which nothing in the whole em-
pire was able to oppofc; and the government
of courfe degenerated into an abfolute military
defpotifm. From this time, therefore, the law
could not fail to decline. From the influence
of long ufage, however, it appcars to have
declined very flowly; and, notwithftanding the

* The practice of lawyers taking an bonorarium, had been
introduced before the end of the commonwealth, but was
prohibited by statute. Complaints of the violation of this
law were made in the reign of Claudius; when it was
enadted, that no lawyer fhould receive, in one cause, more
than 100 aurei, or about 8ol. sterling.

ignorance
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ignorance and barbarifm in which the people
were {unk, together with the heavy yoke of
tyranny to which they were fubjected, the an-
cient fyftem was treated with refpeé.

It merits attention, that the opinions and
decifions contained in the Pandel?s of Juftini-
an, were delivered by authors, who either lived
entirely, or at leaft received their education,
before this great revolution was introduced ;
and probably a confiderable time before its ef-
feds, in fubverting the private law of the
country, had been very fenfibly felt. Modef-
tinus, the lateft of thofe authors, wrote in the
reign, I think, of the younger Gordian, and
only about thirty ycars below that of Severus.

The Inflitutes, an elementary book upom
the {¢ience of law, intended as an introduc-
tion to the perufal of the Pandelts, was like-
wife compofed, with a very few additions of
Juftinian, by an old lawyer, who lived within
the period above mentioned.

As the profcription of civil law from the
courts of Weftminfter-hall proceeded entirely
from the animofity and oppofition betwcen the
univerfities and the inns of court and chan-
cery; it may be fuppofed that this would con-

tinue
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tinue no longer than whilc the latter preferved
their confideration and popularity. For a long
time, however, thefe inftitutions have not only
ceafed to be the great feminaries for educating
the nobility and gentry; but have become of
little ufe for conveying inftruion to practical
lawyers. No leGtures are now given in the
inns of court or chancery; no exercifes are per-
formed ;_ no meafures are taken for dire&ing
the applicatioh of thofe who, of their own
accord, may be difpofed to ftudy. The whole
care of education feems to be devolved upon
“the cook ; and the only remaining part of the
ancient regulations is, that the ftudent fhall
cat his commons for a certain number of
terms.

The caufes of this alteration it 1s not diffi-
cult to difcover. Befide the luxury of a great
metropolis, which is calculated to produce idle-
nefs and diffipation both in teachers and fcho-
lars, the profits arifing from the practice of the
law, together with the profpet of preferment
in the ftace, have allured men of {pirit and
abilities to defert the more fpeculative and lefs
diftinguifhed employment of communicating

the principles of the fcience to a fet of pupils.
To
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Mo countera® this natural tendency, and to
maintain the vigour of teaching law, notwith-
ftanding the fuperior advantages derived from
the practical profeffion of a lawyer, public cn-
couragement; as wcll as the firicteft regulation,
would have been requifite ; but this object ap-
pears to have been overlooked by government ;
and, upon the advancement of national wealth
and profperity, the old inftitutions were left to
their natural courfe.

But the decay of the inns of court and chan-
cery did not immediately change the ideas
which, in their more flourithing condition,
they had imprefled upon thé nation. The
movement continued, and its direétion was
little varied; for a long time after the hand
that gave it was withdrawn. It is but of late
years that the prejudices, which had fo long
prevailed, have begun to difappear, aud that
the fame liberal fpirit with which the nation
s animated in the profecution of other fci-
ences, has been extended to the interpretation .
of the rules of juftice. In ecclefiaftical courts,
indeed, and in thofe of thec univerfities, the
civil law has been long followed ; but this pro-
cecded in fome meafure from prepofleffion ;

VOl 11, z as
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a5 the reje@ion of that fyftem, in the courts of
Weftminfter-hall, was the effcét of prejudice.
Upon the rife of the court of chancery, its de-
cifions were commonly directed by a clergy-
man; who naturally poffcfled an attachment
to that fyftem of equity, the propagation of
which was the great aim of the whole ecclefi-
aftical order. In the ecourt of the admiral,
which acquired a junfdiction in maritime
caufes, the principles adopted were fuch as had
been fuggefted, not by the peculiar cuftoms
of England, but by the common intercourfe
of commercial nations, and in which a great
proportion of the civil law was introduced. A
fimilar fyftem was embraced in the courts of
the conftable and marthal; who, from hav-
ing the command of armics, more efpecially
when engaged in forcign expeditions, were per-
mitted to afflume a military jurifdiction. Thefe
cfficers, as might be expeted, were led to imi-
tatc the genera} practice of Europe, or what
may be called the law of nations.

It was referved for the enlightened judges
of the prefent age to eftimate the f{yftem of
Roman jurifprudence, according to its intrinfic
merit ; and without being influenced by ad-

yentitious
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-ventitious circumftances, to derive from it, in

the courts of common law, fuch affiftance as
it was capable of beftowing. Of all the fci-
ences, law feems to be that which depends
the moft upon experience, and in which mere
fpeculative reafoning is of the leaft confe-
quence. As the Roman fyftem contains the
accumulated experience and cbfervation of
ages, and of the moft extenfive empire that
ever exifted in a civilized form ; the advan-
tages refulting from it, as an cxample to the
lawyers and judges of any modern country,
muft be proportionably great. It prefents the
largeft colle@ion of cquitable decifions, and
rules, that is any where to be found. Thefe
are calculated to enlarge the compafs of legal
knowledge, without having the influence to
miflcad ; they have all the benefit of prece-
dents, without any authority to impofe ;- and,
thercfore, may render the fyftem of Englifh
law more full and comprehenfive, without any
danger of corrupting it.

- o SECTION
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SECTION 1V,

The Rife of the Court of Cliancery.

[x attempting a general outline of the prin-
cipal Englifh courts, the judicial authority of
the chancellor now remains to be confidered.
The jurifdiction of this officer was plainly de-
rived from the nature of his cmployment in
the king’s houfchold, and from the minifterial
powers over the kingdom, with which he
thence came to be invefted. By being the
king's fccretary and chaplain, he enjoyed the
peculiar confidence of his mafter; and had
the fole charge of writing his letters; and after-
wards of luing terizs in the name of the crown.
As it became cuftomary that every vaffal thould
hold his fief by a charter from the fuperior,
the power of granting thofe deeds, throughout
the royal cemeine, became the fource of great
influence, and, after the Norman conqueft,
when the nobility were all reduced into the
ftate of crown-vaflals, raifed the chancellor to
be a principal officer of ftate.

When



OF THE COURTS OF JUSTICE. 341

When the deeds ifTuing from the crown be-
came numcrous, the care of expediting many
of them was devolved upon inferior perfons;
and, to afcertain their authenticity, the fub-
fcription of the chanccellor, and afterwards a
public feal, of which he obtained the cuiftody,
was adhibited #.

At what time fignaturcs became cuftomary,
in England, to dceds procceding from the
crown, appears uncertain. It is probable that
they were known to the Anglo-Saxons; but
that they did not become frequent until the
{cttlement of the Norman princes.  From this
period the chancellor was confidered as having
a title to the keeping of the great feal; but
as, from the caprice of the monarch, there
occurred fome inftances in which jt was en-

* The subscription of the referendarius, who was proba-
bly the chancellor, occurs as far back, in the Anglo-Saxon
period, as the reign of Ethelbert, the first Christian king.
In the reign of Edward the Confessor we meet with a char-
ter subscribed by the chancellor, under that cxpress appel-
lation : ¢ Ego Rembaldus cancellarius subscripsi.”  Sclden
on the office of lord chancellor in England.

In France, and probably in all the kingdoms in the
western part of Europe, the chancellor ¢came (o be the og-
dinary keeper of the king’s scal.

z 3 triafted
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trufted to a different perfon, a ftatute was made
in the reign of Henry the third, requiring that
the employments of lord-kceper and chancel-
lor thould always be conjoined ; a regulation
which, having fometimes been overlooked, was
aftcrwards renewed in the reign of Eliza-
beth *.

In this manner all important writings, iflued
by the king, either came through the medium
of the chancellor, or were fubjected to his in-
fpection. Before he affixed the great feal to
any deed, he was bound to examine its nature,
and, if it proceedcd upon a falfe reprefentation,
or containced any thing erroneous or illegal, to
repeal and cancel it.  So early were laid the
foundations of a maxim, which 1n after days
has been gradually extended ; that the fervants
of the crown are juftly refponfible for meafures
which cannot be executed without their con-
currencc. As the exercife of thefe powers re-
quired a previous examination and cognizance,
it gave rife to an ordinary jurifdiction, which,
although of great importance, has occafioned
no controverly, and appears to have excited
little attention.

* Selden on the office of chancellor, 5 Eliz. c. 18.

The
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The extraordinary jurifdiction of the chan-
cellor arofe more indirectly, from his charater
and fituation. The origin of his interpofition,
to corre&t the decifions of the ordinary tribu-
nals, was formerly fuggefted. When the king’s
baron-court, confining itfelf within the rules
of common law, had been laid under the ne-
ceflity of giving a dccifion, which, in its ap-
plication to particular cafes, was found hard
and oppreflive, the party aggrieved was accuf-
tomed to petition the king for relief.  Appli-
cations of this nature were brought before the
privy-council ; and the confideration of them
was naturally referred to the chancellor; who,
as the fecretary of the king, being employed
to regifter the decrees, and to keep the records
of his baron-court, was rendercd peculiarly
converfant and intelliggnt mn all judicial dif-
cuffions.

A jurifdiction of this nature appears to have
been acquired by the fame officer, in feveral,
if not in the greater part, of the kingdoms of
Europe.  Such, in particular, was that of the
chancellor in France; who, under the kings
of the firft and fecond race, had the cuftody

zZ 4 of
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of their feal, and was diftinguifhed by the ap
pellation of the grand referendaire *,

In England, it thould feem that, before the
end of the Saxon government, the chancellor
was employed in giving redrefs againft the hard
fentences pronounced by the judges of the
king’s demefne. As thofe judges, however,
had then a very limited authority, his inter-
pofitions were proportionably of little import-
ance. But, after the accetfion of William the
Conqueror, when the awnla regis became the
king's ordinary baron-court, and drew to itfeli
almoft the whole judicial bufinefs ot the na-
tion, the cxercife of fuch extraordinary juni=
diction began to appcar 1n a more confpicuous
light. TFrom this period, the multiphcation
of law-fuits before the grand jufticiary, pro-
duced more various inftances of 1mpertection
in the rules of common law; and, from greater
expericnce and refinement, the neceflity of re-
laxing in the obfervance of thefc rules, by the
‘admiffion of numerpus exceptions, was more

fenfibly felt.

* See Pasquier’s Recherches de la France, and the au-
thorities to which he refers,

Ag
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. As applications for this purpofe became fre-
quent, provifion was made in order to facili-
tate their progrefs; and the tribunal to which
they were dire&ted grew up into a regular
form. A committce of the privy council had,
in cach cafe, been originally appointed along
with the chancellor to determine the points in
queftion. But, as thefc counfellors pi\id little
or no attention to bufinefs of this nature; of
which they had feldom any knowledge; their
number, which had been arbitrary, was there-
fore gradually diminifhed; and at laft their
appointment having come to be regarded as
a mere ccremony, was entircly difcontinued.
Subordinate officers were, on the other hand,
found requifite in various departments, to aflift
the chancellor in preparing his decifions, and
in difcharging the other branches of his duty.

The authority, however, which was thus
exercifed by this great magiftrate, in order to
corret and to fupply the mott remarkable er-
rors and defeéts in the ancient rules of law,
appears to have ftill procceded upon references
from the king or from the privy council. His
wterpofitions depended upon  the decifions
givcn by other courts, and were of too fingu-

lar
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lar a:nature to be eafily reduced into a fyftem,
or to be viewed in the light of a common re-
medy. It was at a later period, that the chan-
cery became an eriginal court, for determining
caufcs beyond the reach of the ordinary tribu-
nals. This wftitution, arifing from circum-
ftances more accidental than thofe which pro-
duced the jurifdi¢tion above-mentioned, does
not {fcem to have pervaded the other European
countrics, but 1s in a great meafure peculiar to
England.

According to the feudal policy in the wef-
tern part of Europe, all jurifdiftion was infex
parably conneéted with landed property; and
adions of every fort proceeded upon a mandate,
er commiflion, from that particular fuperior
within whofc terntory the caufc was to be
tricd. If an a&ion was intended before a
court deriving 1ts jurifdiction from the king,
the plaintiff made application to the crown,
{ftating the injuitice of which he complained ;
sn anfwer to which, the fovercign ordered the
adverfe party to appear before a particular
court, 1 order that the caufe might be heard
and dctgrmincd. The wwrit or brief, 1flued for
this purpofe by the king, ferved not only to-

{fummon
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{fummon the defendant into court, but al{o, in
that particular queftion, to authorize the in-
veftigation of the magifirate. The different
barons, in their refpe@ive demeines, iffued
briefs in like manner, for bringing any law-
fuit under the cognizance of their fcveral
courts.

In England this mode of litigation was uni-
formly obferved, in proceedings beforc the
aula regis ; and was afterwards adopted in the
three courts of common law, among which
the powers of the grand jufticiary were di-
vided.

The primitive writs, upon which any action
was commenced, being accommodated to the
few fimple claims that were anciently enforced
in a court of juftice, were probably conceived
in fuch terms as might occur without much
refle¢tion. But complaints upon the {fame
principle of law being frequently repeated, the
fame tcrms naturally continued; fo that, by
long ufage, a particular form of writ was ren-
dered invariable and permanent in every fpecics
of ation. This prefervation of uniformity,
although perhaps the ctfect of that propenfity,
fo obfervable in all maukind, to be governed

on
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on every occafion by analogy, proved, at the
fame time, of great advantage, by afcertain-
ing and limiting the authority of the judge.
From the advancement of property, however,
and from the multiplicd conne&ions of fociety,
there arofe new claims, which had never been
the fubject of difcuffion. Thefe required a new
form of writ; the invention of which, in con-
fiftency with the eftablifhed rules of law, and
o calculated as to maintain good order and
regularity in the fyftem of judicial procedure,
becamc daily a matter of greater nicety and
importance.

Application, in fuch cafes, was made to the
chanccllor ; who, from a fcrupulous regard to
precedents, was frequently unwilling to inter-
pofc, but referred the parties to the next meet-
ing of parhament. Thefe references, how-
cver, as might be expected, foon became bur-
denfome to that affembly; and, by a ftatute
in the reign of Edward the firft, 1t was pro-
vided, that, ¢« Whenfoever, from thenccforth,
¢ 1t fhall fortunc in chancery that, in one cafe
¢ a writ is found, and in like cafe, falling un-
¢« der like law, and requiring like remedy, is
¢ found none, the clerks in chancery fhall

“ agreg
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¢ agree in making the writ, or thall adjourn
< the plaihtiﬂ% to the next parliament, where
¢ a writ fhall be framed, by confent of the
« learned in the law ; left 1t might happen
« for the future, that the court of our lord
« the king thould long fail in doing juftice to
¢ the fuitors ¥.”

The new writs, devifed in confequence of
this law, were, for fome time, dire&ed to fuch
of the ordinary courts as, from the nature of
the cafe, appeared to have the moft proper ju-
rifdiction. At length, however, there occur-
red certain claims, in which, though feeming
to require the interpofition of a judge, it was
thought the courts of common law would not
interfere.  In thefe, the chancellor, willing to
grant a remedy, and, perhaps, not averfe to the
extenfion of his own authority, adventured to
call the partics before himfelf, and to deter-
mine their difference+. This innovation 1s
faid to have been introduced about the time
of Richard the fecond, and for the purpofe of
fupporting a contrivance to clude the ftatute

* Statutes at Large, 13 Edward I. c. 24.
+ 'This was done by the writ of subpezna.

of
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of mortmain, by the appointment of trufteed
to hold a landed eftate, for the benefit of thofe
religious corporations to which it could not be
dire&ly bequeathed. The courts of common
law could givc no countenance to a f’cratagcm
fo palpably intended to difappoint thé will of
the legiflature. But the chancellor, as a clergy-
man, was led, by a fellow-tfecling with his own
order, to fupport this evafion ; and, pretend-
ing to confider it as a matter of confcience,
that the truftees thould be bound to a faithful
difcharge of their truft, took upon him to en-
force the will of a teftator, in oppofition to
the law of the land.

Having fuccefsfully afflumcd the cognizance
of one cafe, in which he was particularly in-
tercfted, the chancellor found little difficulty
in extending his jurifdition to others. In thefe;
he appcars to have adted more from a ge-
neral regard to juftice; and, in confequence of
the limited views entcrtained by the ordinary
courts, his interpofition fecemed immediately
neceflary.  His authority thus grew up imper-
ceptibly : what was begun in ufurpation, by
acquiring the fanction of long ufage, became a
legal eftablithment ; and, when it afterwards

excrted
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excited the jealoufy of the courts of common
law, its abolition was regarded as impolitic and
dangerous. After the dire¢tion of chancery
had long been poffefled by clergymen, who,
from their fituation, were intent upon the in-
creafe of its jurifdiction, 1t was, upon fome
occafions, committed to lawyers by profeffion ;
by whom its procedure was more digefted into
a regular fyftem. ]

From what has been obferved, concerning
the extraordinary jurifdition of the court of
chancery, there can be no doubt that it was
originally diftinguithed from that of the other
courts of Weftminfter-hall, by the fame limits
which mark the diftin&ion between common,
or firiét law, and equity. lts primitive inter-
pofitions were intended to decide according to
confcience, upon thofe occafions when the de-
cifions of other courts, from an adhesence to
ancicnt rules, were found hard and oppreflive.
It was afterwards led to interpofe in original
actions, in order to make effecual thofc new
claims which the ordinary courts accounted
beyond the limits of their jurifdiction. The
firtt branch of this authority in the court of
chancery was therefore defigned to correct the

- e e
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injuflice, the other to fupply the defects, of the
other tribunals:

This aceordingly fcems to have been the
univerfally received idea of that court ; which
is called a court of equity; by every author who
has occaficn to meéntion it. In this view it is
confidered by Lord Bacon, who himfelf held
the officc of chancellor, and who, among all
his cotemporaries, appcars to have been the
beft qualificd to underftand 1its nature. The
fame opinion of this court was cntertained by
the learned Sclden. < Equity,” fays that au-
thor, ¢ 1s a roguifh thing ; for law we have a
* mecafure; know what to truft to. Iquity
* is according to the confcience of him that
* is chancellor ; and, as that is larger or nar-
* rower, {o is equity. It 1sall onc as if they
« thould make the ftandard for meafurc a
¢ chancellor’sfoot. What an uncertain mea-
« fure would this be! Onec chancellor has a
* long foot ; another a thort foot ; a third, an
«¢ indifferent foot. 'Tisthe fame thing in the
¢ chancellor’s confcicnce *.”

The ingenious and acute author of ¢ The
* Principles of Equity” has adopted this no-

Selden’s Table-talks
tion
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tion concerning the nature of the court of
chancery; and difputes with Lord Bacon, whe-
ther it is more expedient, that the equitable
jurifdi&®ion, and the jurifdiction according to
ftri& law, fhould be united in the fame court,
as in ancient Rome; or divided between dif-
ferent courts, as in England ?

In oppofition to thefe authorities, Juftice
Blackftone, a writer whom, in a pracical
point of this nature, we can hardly fuppofe to
be miftaken, athrms¥*that there is no fuch dif-
tinQlion between the chancery and the other
courts of Weftminfter; and maintains that the
latter are pofefied of an equitable jurifdi¢tion ;
while the formcr, to which, however, like
other writers, he gives the appellation of a
court of equity, 1s accuftomed to decide accord-
ing to the rules of ftrict law.

To reconcile thefe different opinions, it feems
neceflary to fuppofe that they refer to different
periods ; and that both the chancery, and the
other courts in queftion, have, fince their firft
eftablithment, been fubjected to great altera-
tions. This is what, from the nature of things,
might reafonably be expected. Lord Bacon

* See his Commentaries, Book III. chap. 4 and 7.
VOL. II. A A and
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and Mr. Selden fpeak of the court of chans
cery as 1t ftood in-a remote period : and, ina
matter relating to the hiftory, or even the phi-
lofophy of law, Juftice Blackftone might eafily
be deceived.

The diftinétion between ftri& law and equity
is never, in any country, a permanent diftinc-
tion. It varics according to the ftate of pro-
perty, the improvement of arts, the cxperience
of judges, the refinement of a people.

In a rude age the obfervation of mankind
15 dire€ted to particular objeéts; and feldom
leads to the formation of general conclufions.
The firft decifions of judges, agreeable to the
ftate of their knowledge, were fuch as arofe,
in each cafe, from immediate feelings; that is,
from confiderations of equity. Thefe judges,
however, in the courfe of their employment,
had afterwards occafion to mect with many
fimilar cafes ; upon which, from the fame im-
prefiions of juftice, as well as in order to avoid
the appearance of partiality, they were led to
pronounce a fimilar decifion. A number of
preccdents were thus introduced, and, from the
force of cuftom, acquired refpe& and authority.
Different cafes were decided, from the view of

certain
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tertain great and leading circumftances in
which they refembled each other; and the va-
rious decifions, pronounced by the courts of
law, were gradually reduced into order, and
diftributed into certain clafles, according to the
feveral grounds and principles upon which
they proceeded. The utility of eftablifhing
general rules for the determination of every
law became alfo an objedt of attention. By
limiting and circumfcribing the power of a
judge, they contributed to prevent his par-
tiality in particular fituations ; and by marking
out the precife line of condud required from
every individual, they beftowed upon the peo-
ple at large, the fecurity and fatisfation arifing
from the knowledge of their feveral duties and
rights.

But although the fimplification of decifions,
by reducing them to general principles, was
attended with manifeft advantage, 1t was, in
fome cafes, productive of inconvenience and
hardthip. It is difficult, upon any fubje&, to
eftablifh a rule which is not liable' to excep-
tions. But the primitive rules of law, intro-
duced by unexperienced and ignorant judges,
were even far from attaining that perfection

AAZ2 ) which
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which was pratticable. They were frequently
too narrow ; and frequently too broad. They
gave rife to decifions, which, in many inftan-
ces fell cxtremely fhort of the mark; and
which, in many others, went far beyond it.
In cafes of this nature, it became a queftion ;
whether it was more expedient, by a fcrupu-
lous obfervance of rules, to avoid the poffi-
bility of arbitrary prattice, or by a particular
deviation from them, to prevent an unjuft de-
termination ?  In order to prevent grofs injuf=
‘tice under the fan&tion of legal authority ; an
evil of the moft alarming nature; it was
thought advifeable, upon extraordinary occa-
fions, to depart from eftablithed maxims, and,
from a complex view of every circumfitance,
to decide according to the feelings of juftice.
The diftinétion between friéf law and equity
was thus introduced ; the former comprehend-
ing the eftablifhed rules; the latter, the excep-
tions made to thofe rules in particular cafes.
But when queftions of equity became nu-
merous, they too, were often found to refemble
one another ; and, requiring a fimilar decifion,
were by degrees arranged and claffed according

to their principles. After a contral, for ex»
ample,
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ample, had been enforced by a general rule, it
might happen, on different occafions, that an
individual had given a promife, from the{ un-
due influence of threats and violence, from
his being cheated by the other party, or from
advantage being taken of his ignorance and
incapacity. On every occafion of this nature
an equitable decifion was given; and, by an
exception to the common rule of law, the pro-
mifer was relieved from performance. But,
the remedy given in fuch cafes being reduced
into a regular fyftem, could no longer be view-
ed in the light of a fingular interpofition ; and,
by the ordinary opcration of law, every con-
tralt extorted by force, elicited by fraud, or
procured in confequence of error and incapa-
city, was rendered ineffetual. Every primi-
tive rule of juftice was produétive of numerous
exceptions ; and each of thefe was afterwards
reduced under general principles; to which, in
a fubfequent period, new exceptions became
neceflary : as from the trunk of a fpreading
tree there iffue large branches; each of which
gives rife to others, that are loft in various di-
vifions.

o AA3 Law
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Law and equity are thus in continual pro-
greflion; and the former is conftantly gaining
ground upon the latter. Every new and ex-
traordinary interpofition is, by length of time,
converted into a old rule. A great part of
what is now ftri& law was formerly confi-
dered as equity; and the equitable decifions
of this age will unavoidably be ranked under
the ftri& law of the next. '

Although the chancellor, thercfore, was ori-
ginally entrufted with the mere province of
cquity, the revolutions of time have unavoid-
ably changed the nature of his jurifdi&ion.
He continues to excrt an authority in all fuch
claims as were anciently taken under his pro-
te&tion; but his interpofitions concerning them
are now direCted by general principles, to which
various exceptions, according to equity, have
fince been introduced. He continues, like-
wife, thofe modes of procedure which were
fuitable to his primitive fituation, and adapted
to fuch inveftigations as the purpofc of his
cftablithment required.

The ordinary courts of Weftminfter-hall
have, on the other hand, extended their jurif-
di¢tion beyond its ancient limits. Though

‘ ' they
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they originally did not venture to deviate from
the rules of ftri¢t law, the improvements of a
later age have infpired them with a more
liberal fpirit ; and have rendered thcir decifions
more agreeable to the natural difates of
juftice.

Thus the court of chancery has been gradu-
ally divefting 1tfelf of its original charaéter, and
afluming that of the courts of common law ;
while thofc matters have been, in the fame
proportion, enlarging their powers, and advan-
cing within the precin&s of equity.

According to Juftice Blackftone, the effen-
tial difference at prefent, between the chancery
and the courts of common law, confiits in thc
modes of adminiftering juftice peculiar to cach.
It may deferve to be remarked, that thefe dif-
ferences are fuch as would naturally arife be-
tween courts originally diftinguifhed, vy hav-
ing the feparate departments of ftrict law and
cquity. ‘

1. From the mode of proof adopted by chan-
cery, all queftions which require a reference to
the oath of a party are appropriated to that
court. This peculiarity arofe from an opinion,
entertained by early judges, that it was a hard-

A A4 thip
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fhip to compel any perfon to furnith evidence
againft himfelf. But the view fuggefted by
equity was more liberal and refined. It ap-
peared unjuft that a defendant fhould refufe
to fatisfy a claim which he knew to be well
founded ; and, unlefs he was confcious of hav-
ing fraudulently withheld performance, he
could fuffer no damage by his judicial declara-
tion.

2. The chancery alone is competent for
taking proofs by commiffion, when witnefles
are abroad, or fhortly to leave the kingdom, or
hindered by age or infirmity from attending.
In the courts of common law, the method of
trial by a jury was umverfally eftablifhed ; and
as this form required that the witneffes thould
be examined in court, the interpofition of
equity was mdxfpenfablc, to author:zc their
examiration in abfence.

3. Inftead of awarding damages for ne-
gle@ing to fulfil a contra&, the court of chan-
cery has power to order fpecific performance.
From the narrow principles embraced, in eaily
times, by the courts of {tri& law, no camplaint
was regarded unlefs the plaintiff had fuffered
in his pecuniary intereft; and, confequently,

upon
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upon the breach of contract, nothing farther
could be claimed than reparation of the damage
incurred. In a more equitable view, it ap-
peared that every innocent and reafonable
purpofe of the contrators ought to be en-
forced; although, perhaps, the lofs arifing from
the failure of performance could not be efti~
mated in money. A court of equity, there-
fore, was accuftomed to enjoin, that a contra@
fhould be exprefsly fulfilled.

4. Two other branches of power are men-
tioned as peculiar’ to the court of chancery:
the one to interpret fecurities for money lent.
This arofe from the prohibition, introduced by
the canon law, of taking intereft for the loan
of money; which occafioned an evafion, by
means of what is .called a double bond. The
true conftrution of this deed, according to the
intention of the partics, and in oppoation to
the words, was beyond the jurifdition of the
ordinary courts. The other branch of power
alluded to was that of enforcing a rruff. This,
as I formerly obferved, was intended to-
evade the ftatute of mortmain; and afforded
the chancellor the firft ground for affuming his
extraordinary authority in original ations.

' Confidering
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Confidering the origin of the court of
chancery, there was no reafon to expect that
its jurifdiGtion would be feparated from that
of the ordinary courts by any fcientific mode
of artangecment. It was the offspring of
nceidental emergency; being merely a tem-
porary expedient for granting an immediate
relief to thofe who had fuffered from legal in-
juftice.  Suppofing that, after it became a
permanent and regular tribunal, it had re-
mained upon its original footing, the advan-
tages likely to have refulted from it may rea-
fonably be called in queftion.  That one court
fhould have a jurifdition according to fin&
faw, and another according to equity ; that the
former fhould be obliged, with eyes open, to
pronounce an unjuft fentence, in conformity
to an old rule, lcaving partics to procure relief
by application to the latter; that, in a word,
the common-law tribunal fhouid be empowered
to view the law-fuit only upon one fide, and
the court of cquity upon a different one; fuch
a regulation appears in itfelf no lefs abfurd and
ridiculous, than its confcquences would be
hurtful, by producing a wafte of time, and an
accumulation of expences : not to mention the

unccrtainty
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uncertainty and fluttuation of condu arifing
from the inaccurate and variable boundaries
by which equity and ftri¢t law muft ever be
diftinguithed. Even according to the later
form which the chancery has affumed, and by
which 1t has appropriated caufes of a very pe-
culiar defcription, or fuch as require a fingular
mode of procedure, its linc of partition from
the ordinary civil courts may be thought rather
arbitrary and whimfical. But, however the
prefent diftribution of the judicial powers may
be deficient in fpeculative propriety, it fcems
in pradtice to be attended with no incon-
venience. The province belonging to each of
the courts of Weftminfter-hall appears now to
be fettled with an exatnefs which prevents all
interference or embarraffment ; and there 1s,
perhaps, no country in the world where equity
and {tri& law are more properly tempered with
each other, or where the adminiftration of
juftice, both in civil and criminal matters, has
a freer and more uniform courfe.

CHAP
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CHAP. VIIL

Of the Circumflances which promoted Commerce,
Manufaétures, and the Arts, in modern Ey-
rope, and partieylarly in England.

HE commerce of the ancient world was
confined, in a great meafure, to the
coafts of thc Mediterranean and of the Red Sea.
Before the invention of the mariner’s com-
pafs, navigators were afraid of venturing to a
great diftance from land, and in thofe narrow
feas, found it eafy, by fmall coafting expedi-
tions, to carry on an cxtenfive traffic. Not to
menticn what 1s related concerning the fleets
of Sefoftris and of Solomon, which are faid ta
have been built upon the Red Sea, we may
afcribe to this caufe the commerce of the
Phenicians, the Carthaginians, the Athenians,
the Rhodians, and many other ftates, in the
iflands and upon the coaft of the Mediter-

rancan
From
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From the time of Alexander the Great, when
Greece had become one extenfive kingdom,
and had formed conne&ions with Afia, the
two narrow feas above-mentioned became the
channel of a more diftant commerce along the
Indian ocean, by which the vdluable produc-
tions of the Eaft were imported into Europe.
It was in order to facilitate this traffic, that the
city of Alexandria is faid to have been built.

The fame commerce was carried on, and
probably much extended, in the flourithing
periods of the Roman empire, when the nume-
rous articles of Afiatic luxury were in fuch uni-
verfal requeft among that opulent people. The
decline of the Roman power tended gradually
to diminifh that branch of trade; but did not
entircly deftroy it. Even aiter the downfall
of Rome, when Italy had been often ravaged,
and a great part of it fubducd, by the barba-
rous nations, there arofe upon the fea-coaft
fome confiderable towns, the inhabitants of
which continued the ancient courfe of naviga-
tion, and ftill maintained a degree of traffic
with India. The road, however, to that country
was a good deal changed by the revolutions
and diforders which happened in Egypt, and

by
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by the rife of the Saracen empire; fo that the
Indian trade was carried on lefs frequently by
Alexandria, and moft commonly by the Black
Sea and part of Tartary, or by a middle way
through the city of Bagdat.

During the barbarous period that fucceeded
the deftruction of the Roman empire, the fame
caufe which had formerly promoted the com-
merce of the Mediterranean, gave rife, in the
northern part of Europe, to a fmall degree of
traffic upon the narrow fea of the Baltic. The
inhabitants of the fouthern coaft of Scandinavia,
and the northern parts of Germany, being ne-
ceflitated, in that inhcfpitable climate, to fith
for their fubfiftence, became early acquainted
with navigation, and were thereby encouraged
not only to undertake piratical expeditions, but
alfo to exchange with each other the rude pro-
duce of the country. From the conveniency
of that fituation, numbers of people were
drawn, by degrecs, to refide in the neighbour-
hood, and trading towns were formed upon the
coaft, or in:the mouths of the adjoining rivers.
For fcveral centuries, the commerce of the
northern part of Europe was ingrofled by thofe

towns, in the fame manner as that of the
fouthern



COMMERCE, MANUFACTURES, &c. 367

fouthern was ingroffed by fome of the Italian
ftates. As the laws relating to commerce are
ufually eftablithed by the general cuftom of
merchants, 1t commonly happens, that the
practice of nations who have gained a remark-
able fupcriority in trade, becomes a model for
imitation to their neighbaurs, or fuch as come
after them in the fame employment. Thus,
as the Rhodian laws at one peried regulated
th¢ commerce of the ancient world, the {tatutes
of Wifby, the famous capital of Gothland, in
the Baltic, obtained a fimilar authority, and
have fince been confidered, by many European
ftates, as the bafis of all their mercantile regu-
lations.

In modern Italy, the maritime laws of Amal-
Phi, were, in like manner, r¢fpeted and ob-
ferved by the merchants in that part of Eu-
rope *. Nothing can thew more decifively the
early advances in trade which were made by
thofe towns,

While the inhabitants of thofe different
parts of Europe were thus advancing in navi-
gation and in commerce, they could hardly

Giannone’s Hist. of Naples.

- fail
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fail to make fome progrefs alfo in manufactures,
By having a vent for the rude produce of the
country, they muft have had frequent oppor-
tunitics of obferving that, by beftowing a little
labour upon their native commodities, they
could draw a much greater profit upon the ex-
change of them. In this manner they were
encouraged to occupy themfelves in working
up the raw materials; to acquire habits of
induftry ; and to make proficiency in me-
chanical employments. If we examine the
hiftory of commercial nations, thofe efpecially
of the ancient world, we fhall find that this
has been the ufual courfe of their advancement ;
and their trade and manufactures have been
commonly derived from a convenient mari-
time fituation ; which, by affording them the
benefit of water-carrtage, opened a diftant
market for their goods, and tempted them to
engage In foreign commerce.

‘The commerce of Italy feems accordingly
to have been followed by a rapid improve-
ment of the mechanical arts. In the twelfth
and thirteenth centuries, many of the Italian
towns had arrived at great perfedion in manu-
faltures ; among which we may take notice of

Venice,
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Venice, Genoa, Bologna, Pifa, Sienna, and
Florence. It was from Italy that the art of
making clocks and watches, as well as many
other of the finer branches of manufa&ure, to-
gether with the moft accurate method of keep-
ing mercantilc accompts, was afterwards com-
municated to the other nations of Europe.

The advancement of the common arts of
life was naturally fucceeded by that of the fine
arts, and of the fciences ; and Florence, which
had led the way in the former, was likewife
the firft that made confiderable advances in
the latter. That city, after having been ag-
grandized by trade, banking, and manufac-
tures, began, about the middle of the thir-
teenth century, to difcover a tafte of elegance
and refinement, and to promote the cultiva-
tion of letters. Charles of Anjou, who then
obtained the kingdom of Naples as a donation
from the Pope, and who was, at the fame time,
the feudal fovereign of Florence, is faid to
have been a zealous encourager of thefe liberal
purfuits. The example of the Florentines was
foon followed by the other ftates of ltaly, in
proportion as trades and manufaétures had
raifed them to ecafe and opulence.

VOL. 1L B B The
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The intercourfe of thofe Italian ftates with
fome of thé opulent nations of the eaft, in con-
fequence of the crufades, or of other cafual
events, méy have contributed fomething to-
wards the revival of letters in Europe. But
the operation of this accidental circumftance
muft have entirely been fubordinate to the
great natural caufe of improvement already
fuggefted. While the inhabitants of Europe
continued rude and barbarous, they were not
likely to procure much knowledge by their
tranfient or hoftile communication with Afia;
but after they had-acquired a tafte for the cul-
tivation of arts and {ciences, they, doubtlefs,
found inftruors in that part of the world.

As the people upon the coaft of the Baltic in-
habited a poorer country, the produce of which -
was not {o tafily wrought up into valuable ma-
nufa&ures, they made a proportionably flower
progrefs in the mechanical arts; though, by
continuing to export their native commodities,
they acquired a degree of wealth, and many
of their towns became large and powerful.
Having been much opprefled, and obftructed
in their trade, by the barons and military peo-
ple in their neighbourhood, they were led by -

degrees



COMMERCE, MANUFACTURES, &c. 371

degrees into joint meafures for their own de-
fence ; and, about the twelfth century, entered
into that famous Hanfeatic league, which, be-
ing found of great advantage to the commer-
cial intereft, was at length rendered fo exten-
five as to include many cities in other parts of
Europe.
As the fituation of towns, upon the coaft of
a narrow fea, was favourable to forcign com-
merce, a country interfe¢ted by many navi-
gable rivers gave a fimilar encouragement to
inland trade, and thence likewife to manufac-
tures. An inland trade, however, cannot be
rendered very extenfive, without greater ex-
pence than 1s neceflary to the trade of a ma-
ritime town. That all the inhabitants may
have the benefit of a market, canals become re-
quifite, where the river-navigation is cut off’;
roads muft be made, where water-cariiage is
impracticable; machinery muft be conftruéted;
and cattle, fit for draught, muft be procured
and maintained. It maybe expe&ed, there-
fore, that inland trade will be improved more
flowly than the commerce-which is carried on
along the fea-coaft ; but, as the former hold out
a2 market to the inhabitants of a wider coun-
BB2 try,



372 CIRCUMSTANCES WHICH PROMOTED

try, it is apt, at length, to produce a more ex-
tenfive improvement of manufaétures.

We accordingly find, that, after the towns
of Italy, and thofe upon the coaft of the Bal-
tic, the part of Europe which made the quick-
eft advances in trade was the Netherlands;
where the great number of navigable rivers,
which divide themfelves into many different
branches, and the general flatnefs of the coun-
try, which made it eafy to extend the navi-
gation by canals, encouraged the inhabitants to
employ themfelves in the manufacture of their
natural produ&ions.

Befide the facility of water-carriage, the in-
habitants of the Netherlands appear to have
derived another advantage from the nature of
their foil. The two moft confiderable branches
of manufacture, which contribute to fupply the
convenicncies or luxuries of any people, are the
making of linen and of woollen cloth. With
regard to the former of thefe branches, that
country feems fitted to produce the rude ma-
terials in the greateft perfection. As early as
the tenth century, we accordingly find that
the people had, by this peculiar circumftance,
been excited to attempt the manufacture of

linens;
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linens; and that, in order to promote an in-
land trade of this kind, which fuppofes that
the commodity muft often be carried to a
confiderable diftance, Baldwin the young,
the hereditary count of Flanders, eftablifhed
fairs and markets in particular towns, as the
moft convenient places of rendezvous between
the merchants and their cuftomers.

After the Flemings had made fome pro-
grefs in this trade, and when, of confequence,
individuals among them had acquired fome
ftock, as well as habits of induftry, they alfo
endeavoured to fupply the demand for woollen
manufatures, which required no very different
fpecies of fkill and dexterity from what they
had already attaited. In this employment,
however, they were fubjeted to greater in-
conveniency; as, after pufhing it to any con-
fiderable extent, they were under the neceffity
of purchafing the rude materials from foreign
nations. This obliged them to carry on a
regular trade with Spain, and with Britain,
the two countries of Europe in which wool
was produced in greateft abundance. The
union, however, of the fovereignty of Spain,
with that of the Netherlands, which happened

BB3 n



874 CIRCUMSTANCES WHICH PROMOTED

in the perfon of the emperor Charles the fifth,
contributed in part to remove that inconveni-
ency, by fecuring to the latter country the
wool produced by the former; and the Spa-
nith monarch, who faw the rude materials
manufa&ured within his own dominions, had
an opportunity of protecting and encouraging
every branch of the labour conneéted with
that employment. From this time the wool-
len and linen manufactures of the Nether-
lands came to be in the fame flourithing con-
dition.

But while this part of Europe enjoyed fuch
advantages for inland trade, it was not en-
tirely excluded from a fhare in foreign com-
merce, by means of Antwerp, and of fome
other maritime towns in the neighbourhood.
The inhabitants of Italy, and of the countries
upon the coaft of the Baltic, having recipro-
cally a demand for the commodities produced
in fuch different climatcs, were led by degrees
into a regular traffic.  As the thips, employed
in this extenfive navigation, found a conve-
nient middle ftationin the ports of the Nether-
lands, the merchants of this country were fur-
nifhed with opportunities of tranfporting their

linen
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linen or woollen cloths, both to the fouthern
and northern parts of Europe; and a fure mar-
ket was thus opened for thofe .valuable com-
modities. It merits attention, that the opu-
lence, thus acquired by Flanders, and the
neighbouring provinces of the Low Countries,
had the fame effeét as in Italy, of giving en-
couragement to literature, and to the cultiva-
tion of the fine arts. The rife of the Flemifh
painters was later than that of the Italian,
becaufe the trade of the Netherlands was of a
pofterior date; and their not attaming the
fame perfection may, among other caufes, be
afcribed to this circumftance, that the flou-
rifhing trade of that country was of fhorter
duration.

The encouragement given, in the Nether-
lands, to painting, was extended alfo to mulfic,
and was produtive of a fimilar proficiency in
that art. It is obferved, that the Flemings
were accuftomed, in this period, to fupply the
reft of Europe with muficians, as is done in
our days by the Italians¥*,

Towards the end of the fixteenth, and the

. * See Refletions on Poetry, Painting, and Music, by

the Abbé du Bos. o
BB4 beginning
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beginning of the feventeenth century, three
great events concurred to produce a remarkable
revolution upon the ftate of trade and manu-
factures in general, and that of Europe in par-
ticular.

1. The firft of thefe was the invention of
the mariner’s compafs; which changed the
whole {yftem of navigation, by enabliy na-
vigators to find their way with certainty in
the wide ocean, to undertake more diftant
expeditions, and to complete them with much
greater quicknefs. When this difcovery had
been properly afcertained, and reduced to
practice, thofe who inhabited the coatt of a
narrow fea had no longer that fuperiority, with
réfpe& to commerce, which they formerly
poflefled; for, whatever advantages they might
have in afmall coaf’ging navigation, thefe were
overbalinced by the inconveniencies of their
fituation, whenever they had occafion to fail
beyond thofe adjacent capes or promontories
by which they were limited and circum{cribed.
The harbours, which became then moft fa-
vourable to commerce, were fuch as had for-
merly been leaft fo; thofe which were thc‘
fartheft removed from ftreights, or dangerous

fhores,
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fhores, “and, by their diftance from oppofite
lands, admitted the freeft paflage :to every
quarter of the globe.

2. The difcovery of America, and the open-
ing of a paflage to the Eaft-Indies by the
Cape of Good Hope, which may be regarded
as a confequence of the preceding improve-
ment in navigation, contributed ftill farther
to change the courfe of European trade. By
thefe difcoverics a fet of new and magnificent
objeéts of commerce was prefented, and Eu-
rope began to entertain the profpeét of forming
fettlements in diftant countries; of trading
with nations in various climates, producing a
proportional variety of commodities; and of
maintaining an eafy correfpondence between
the remoteft parts of the world. The mer-
chants of Italy, and of the northern parts of
Germany, were naturally left behind, in the
profecution of thefe magnificent views. Their
fituation, hemmed in by the coaft of the
Baltic, or of the Mecditerranean, was parti=.
cularly unfavourable for that new {fpecies of
trade. They bad, befides, a rcluctance, we
may fuppofe, to abandon their old habits, and
to relinquith that fettled traffic in which they

had
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had been long engaged, for the new and ha-
zardous adventures which were then pointed
out to them. Adhering, thercfore, to their
former courfe, they found their profits de-
creafe according as the new commerce became
confiderable; and their commercial impor-
tance was at length, in a great meafure, funk
and annihilated.

3. The violent thock given, by the Spaniflx
government, to the trading towns of the Ne-
therlands, occafioned, about this period, a
change in the manufatures of Europe, no lefs
remarkable than the two foregoing circum-
ftances produced in 1ts commerce.  Philip the
fecond of Spain embraced the narrow and
cruel policy of his father Charles the fifth, in
attempting to extirpate the doétrines of Lu-
ther throughout his dominions ; at the fame
time that he added a bigotry, peculiar to him-
felf, which led him to feck the accomplithment
of his purpofc by mcafures yet more impru-
dent and fanguinary. The dodtrines of the
scformation had been fpread very univerfally
m the Netherlands; and had been adopted
with a zeal not inferior to that which appeared
in any other part of Europe. Philip employed

' the
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the whole force of the Spanith monarchy in
order to fubdue that fpirit of religious inno-
vation ; and, after a long and obftinate ftrug-
gle, he at laft prevailed; but it was by extir-
pating a great part of the inhabitants, and
ruining the manufa@ures of the country. The
moft independent and fpirited, that is, the
moft a&ive and fkilful part of the manufac-
turers, difdaining to fubmit to a tyranny by
which they were opprefled in their moft va-
luable rights, fled from their native country 3
and, finding a refuge in other European
nations, carried along with them that know-
ledge and dexterity in manufa&ures, and
thofe habits of induftry, which they poflefled
in fo eminent a degree.

Of all the European nations, Great Britain
was 1n a condition to reap the moft imme-
diate profit from thefe important chaages in
the ftate of commerce and manufa&ures.

England has long enjoyed the peculiar ad-
vantage of rearing a greater number of fheep,
and producing larger quantities of wool, fit
for manufa&ure, than moft other parts of the
world. This is probably derived from the

flatnefs of the country, by which a great part
of
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of it is plentifully fupplied with moifture, and
from the moderate temperature of its climate ;
both of which circumftances appear favourable
to the produ&ion of pafture, and to the pro-
per cultivation of fhcep. But, whatcver be
the caufes of it, the fact is certain, that, Spain
excepted, no other country can, in this par-
ticular, be brought in competition with Eng-
land. Particular mention i1s made of the
Englifh wool, even when Britain was a Ro-
man province ; and, in the early periods of
our hiftory, the exportation of that commo-
dity was a confiderable article of commerce.
What is remarkable, the Englith wool of for-
mer times appears to have been of a finer
quality than the prefent; and there is even
reafon to believe that it was held fuperior to
the Spanith#*. Of this extraordinary fact it
feems Jifficult to give any fatisfatory account.
I am credibly informed, that the improve-
ments, made of late years, in the pafture-
-grounds of England, have greatly debafed the
quality of thc wool; though, by the increafe

* See Observations upon National Industry, by James
Anderson, am:} the authorities to which he refers.

of
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of the quantity, they have fufliciently indem-
aified the proprictors.

By poflefling the raw material in great
plenty, the Englifh appear to have been incited,
at an early period, to make fome attempts to-
ward the fabrication of it. The woollen
cloth of England is taken notice of while the
country was under the dominion of the Ro-
mans. The diforders which followed while
the Saxons were fubduing the country, and
during the fubfequent ravages of the Danes,
gave great interruption to manufaures; but,
foon after the Norman conqueft, and parti-
cularly in the reigns of Henry the third and
Edward the firft, that of woollen cloth ap-
pears to have become an objeét of attention.

The flourithing reign of Edward the third
was extremely favourable to improvements;
and that enterprifing monarch, notwithftand-
ing his ardour in the purfuit of military glory,
was attentive to reform the internal policy of
the kingdom, and gave particular encourage-
ment to the woollen manufatture. He in-
vited and protected foreign manufacturers ; and,
in his reign, a number of Walloon weavers,
-with their families, came and fettled in Eng-

land.
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land. An a& of parliament was made, which
prohibited the wearing of foreign cloth ; and
another, by which the exportation of wool
was declared to be felony. Thefe regulations,
however narrow the principles upon which
they were built, were certainly framed with
the beft intentions ; but they could have little
or no effe&, as the Englifh, at that time, were
neither capable of manufaturing the whole
of their wool, nor even of fupplying their own
demand for woollen cloth. The crown, there-
fore, in virtue of its difpenfing power, was ac-
cuftomed to relieve the raifers of wool, by
granting occafionally, to individuals, a licence
for exportation ; and, as a difpenfation in this
cafe was abfolutely neceflary to procure a mar-
ket for the commodity, it became the fource
of a revenue to the fovereign, who obtained a

price fo- every licence which he beftowed.
The woollen trade of England made con-
fiderable advances in the reign of Henry the
feventh, when, after a long courfe of civil dif-
fenfion, the people began to enjoy tranquillity
under a prince who favoured and protc&ted the
arts of peace. About this time were fet on
foot the coarfe woollen manufactures of York-
fhire ;
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fhire ; particularly at Wakefield, Leeds, and
Halifax ; places remarkably well adapted to
that fpecies of work, from the plenty of coal,
and the numerous {prings of water with which
they are fupplied.

The extenfion of manufa&ures, about this
period, became fo confiderable as to produce
an alteration in the whole face of the country ;
and, in particular, gave rife to improvements
in hufbandry, and in the different arts con-
ne&ted with it. The enlargement of towns
and villages, compofed of tradefmen and mer-
chants, could not fail to encreafe the demand
for provifions in the neighbourhood, and, by
enhancing the value of every article raifed by
the farmers, to advance the profits of their
employment. From this improvement of
their circumftances, the tenants were foon
enabled, by offering an additional rent, to pro-
cure leafes for a term of years; and the mafter,
whofe daily expences were encreafed by the
progrefs of trade and luxury, was content toe
receive a pecuniary compenfation, for the lofs
of that authority over his dependants, which
he was obliged to relinquith. Thus the free-
dom and independence, which the mercantile

and
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and manufaéturing people derived from the
nature of their employment, was, in fome mea-
fure, communicated to the peafantry; who,
inftead of remaining tenants at will, were fe-
cured for a limited term in-the pofleflion of
their farms.

In confequence of thefe changes, the num-
ber of villeins in England was greatly dimi-
nithed, in the reign of Henry the feventh;
and before the acceflion of James the firft,
that clafs of men had entirely difappeared.
Without any public law upon the fubjeét,
their condition was gradually improved by
particular bargains with their mafter; and, ac-
cording as their opulence enabled them to pur-
chafe higher privileges, they acquired longer
leafes, or were converted into copyholders, or
Jreeholders. '

As, from this time, the Englith continued,
with unremitting ardour, to profecute their
improvements, and were continually advancing
in opulence, as well as in fkill and dexterity,
and in the'habits of induftry, it was to be ex-
pected that, in the long run, the poffeffion of
the rude material of the woollen manufac-

ture would give them a manifeft fuperiority
in
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int that branch of bufinefs, and put it in their
power to underfell other nations who had not
the fame advantage. ‘

In the reign of queen Elizabeth, that fevere
blow, which I formerly mentioned, was given
to the trade of the Low Countrics; by which
eévery branch of manufature was greatly im=
paired, and that of woollen cloth was totally
deftroyed. Thus the deftruction of the wool-
len trade of the Netherlands happened at the
very critical period, when the Englith were
cvome to be in a condition of turnihg that
event to their own emolument. The manu-
faturers who had been driven from their na-
tive land found a welcome refuge from queen
Elizabeth ; and the greater part of them took
up their refidence in England ; fo that the in~
habitants of the former country became, in
the higheft degree, infirumental in promoting
the trade of the latter; inftead of retarding or
deprefling it, by that fuperiority of induftry
and 1kill, and that uninterrupted poffeffion of
the market which they had long maintained.

In Spain, the only other country of Europe
enjoying fimilar advantages to thofc of Eng-

VOL. II. cec land,
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land, the improvement of the woollen manu-
facture was prevented by a variety of concur-
ring circumftances. The rooted animofity be-
tween the profeffors of the Chriftian and Ma-
hometan religions, herifhed by the remem-
brance of many acts of cruelty and opprefiion,
bad excited Ferdinand of Arragon, when he
became mafter of the country, to perfecute
the Moors, the only induftrious part of the
inhabitants. In a fubfequent reign, they were
entirely extirpated. The fame impradent and
barbarous policy interrupted and difcouraged
the trade of the Netherlands; and, after thefe
two fatal events, the fudden importation of
gold and filver into Spain, in confequence of
the pofleflion of America, completed the de-
ftru&tion of induftry among the pcople, by
raifing individuals to fudden wealth, and mak-
ing them defpife the {low and diftant returns
of trade and manufactures.

Upon the ruin of the Spanith Netherlands,
were eftablithed the fine woollen manufac-
tures of Wiltfhire, and fome of the neigh-
bouring counties; thofe parts of England

which produced the greateft number of {heep,
and
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and in which the fuperior quality of the wool
was moft remarkable. The tapid improve-
ments i’ that great branch of manufacure,
which became confpicuous in England, had a
natural tendency to introduce other branches,
more or lefs conne&ed with it; and, when a
great body of the people had acquired induftry
and fkill in one fort of employment, it was
not very difficult, as occafion required, to ex-
tend their application to other trades and pro-
feflions.

While thefe circumftances beftowed upon
England, a fuperiority in manufactures, fhe
began to enjoy advantages no lefs confpicuous,
with regard to navigation and commerce.
When the people of Europe had become qua-
lified for extenfive naval undertakings, the dif-
tance of Britain from the continent, and her
fituation asan ifland, afforded her a fuperiority
to moft other countries in the number of fuch
harbours as have a free communication with
all parts of the globe. Her infular fituation
was, at the fame time, no lefs advantageous
with refpe& to inland trade, from the nume-
rous bays and rivers, which, by interfe&ing

cc2 the
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the country in different places, cxtended the
benefit of water-carriage to the greater part of
the inhabitants.  As the bulk of the people
became thus familiar with the dangers and vi-
ciflitudes incident to thofe who live upon
water, they acquired habits which fitted them
for a feafaring life, and rendered them dex-
trous in thofc arts which arc fubfervient to
navigation, the great inftrument of commerce.
In thefe circumitances, there has been formed
a numerous body of failors, cqually prepared
for commercial and for military enterprifes.
As, 1n the early ftate of the feudal nations, the
great body of the people were, without labour
or expence, qualified for all the fervices of the
ficld ; {o, in Britain, a great proportion of the
inhabitants, after the advancement of com-
merce, became a fort of naval militia, ready,
upon alt occafions, for the equipment of her
fleets, and, without the affiftance of navigation
alls, or other precautions of the legiflature;
fully fufficient for the defence of the country.

Thefe advantages, however, were rendered
more {table and permanent by the great extent
of this ifland, fuperior to that of moft others

upon



COMMERCE, MANUFACTURES, &c.' © 389

upon the globe. This, as it united the inha-
bitants in one great ftate, made them capable
of exerting a force adequate to the protection
of its commerce and manufactures. To the
extent of her dominions Great Britain is in-
debted for her long-continued profperity. The
commercial ftates, both in ancient and mo-
dern times, which were formed in iflands of
fmall cxtent, have been frequently overturned
in a fhort time, either by the jealoufy of neigh-
bours, or by an accidental collifion with more
powerful nations. The prefent combination
of European powers againft Great Britain, de-
monftrates the jealoufy which a national fupe-
riority in trade 1s likely to excite, and the
force which is ncceffary to maintain that dan-
gerous pre-eminence ¥,

That the government of England, in that
period, had alfo a peculiar tendency to promote
her trade and manufatures, it 1s impofiible to
doubt. As the inhabitants werc better fecured
in their property, and protected from oppref-
five taxes, than in any other European king-
dom, it is natural to fuppofc that their in-

* "This was written before the peace in 1782,

ce3 duftry
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duftry was excited by the certain profpe of
enjoying whatever they thould acquire. Though
the Englifh conftitution was then deftitute of
many improvements which it has now hap-
pily received, yet, compared with the other
extenfive governments of Europe in that age,
it may be regarded as a fyftem of liberty.



THE EXALTATION OF THE CROWN. 391

CHAP. IX.

Of Henry the Sjeventk.-——Cz'r(.‘uﬂg/iances which,
in his reign, contributed to the Exaltation of
the Crown.—Review of the Government of
this period.

N the reign of Henry the feventh, the
power of the crown, which had been gra-
dually advancing from the Norman conqueft,
was exalted to a greater height than it had
formerly attained. The circumftances which
produced this alteration, either arofe from the
general ftate of the country, and the natural
tendency of its government; or were the con-
fequence of fingular events, and occafional
conjunctures.

1. The improvements in agriculture, and
in trade and manufa&ures, which appeared fo
confpicuoufly from the acceffion of the Tudor
family, contributed, more than any other cir-
cumftance, to increafe the influence and au-
thority of the crown. By thefc improvements,
perfons of the lower clafs were led to the ac-

cc4 quifition
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quifition of different privileges and immuni-
ties: inftead of remaining in the idle ftate of
retainers, they found employment either as
farmers, who paying a fixed rent, were ex-
empted from the arbitrary will of a mafter, or
as tradefmen and merchants, who, at a dif-
tance from any fuperior, were enriched by
the profits of their induftry. Thefe circum-
ftances naturally produced that {fpirit of indc-
pendence which 1s fo favourable to civil hi-
berty, and which, in after times, exerted itfelf
in oppofition to the power of the crown. But
fuch was the fituation of the great body of
the people, upon their firft exaltation, that,
inftead of attempting to deprefs, they were led
to fupport the political influence of the mo-
narch. His prote&tion they had formerly ex-
pcrlenccd, n oppoﬁtlon to thofe great pro-
pnctprb of land in their neighbourhood, by
whom they had been opprefled, and who ftill
were endeavouring to rctain them in fubjec-
ticn. Notwithftanding the change of their
conditian, their power was not fo eftablithed
as to epable them, alone and unproteéted, to
withftand thefc ancient oppreflors; and from
their former habits, as well as from the dan-

gers
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gers and difficultics which were not yet en-
tirely removed, they ftill adhered to the fove-
reign as their natural protc&tor. In this pe-
culiar ftate of things, the intcreft of the crown
coincided with that of the great body of the
people; while the ambition of the nobles ap-
peared equally inconfiftent with both. To
humble the ariftocracy was therefore the firft
aim of the lower order of the inhabitants;
but, in their attempts to deftroy two or threc
hundred petty tyrants, they incurred the
hazard of raifing up a fingle onec more power-
ful than them all,

This union of the crown with the great
body of the people, at the fame time that 1t
primarily encreafed the authority of the mo-
narch, contributed indireétly to preferve the
ancient privileges of parliament. As the Loufe
of commons, which daily rofc to higher con-
fideration, was in the intereft of the king,
and ufually fupported his meafures if not ex-
tremely odious and oppreffive, he found it
expedient to call frequent mectings of that
afflembly., Thus the very power, which the
interpofitions of parliament were calculated
to reftrain, invited and prompted this national

council
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council to exercife its rights ; becaufe, in the
exercife of them, it was difpofed to gratify the
inclination or humour of the fovereign, who
regarded prefent convenience more than the
future effets of example.

The {fame views of intereft, which led the
king to call frequent meetings of parliament,
induced him to beftow additional weight upon
the houfe of commons, by encreafing the num-
ber of its members. For this purpofe, many
fmall towns, upon the demefne of the crown,
were incorporated, and invefted with all the
privileges of royal boroughs; in confequence
of which they became entitled to fend the
ufual number of burgefles to parliament. In
other towns, which had anciently been incor-
porated, but which had long ncglected to fend
reprefentatives, that obligation was renewed
and inforced. The poorer and more infignifi-
cant thefe boroughs were, they promoted more
cffc&tually the defign with which they were
created; being fo much the more dependant
upon the fovereign, and the more likely to
choofe reprefentatives willing to follow his
diretion.

During the reigns of the Tudor princes,
after
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after that of Henry the feventh, and even
upon the acceffion of the Stewart family, this
expedient was putin practice to a great extent,
and apparently with great fuccefs. Henry the
eighth reftored, or gave, to twelve counties,
and to as rr;any boroughs in Wales, ghe right
of fending, each of them one reprefentative.
In other parts of his domain he alfo created
cight new boroughs, requiring two delcgates
from each. Edward the fixth created thir--
teen boroughs; and reftored ten of thofe
which had given up the right ot reprefenta-
tion. Mary created ten, and renewed the
ancient privilege in two. In the reign of
Elizabeth, no fewer than twenty-four parlia-
mentary boroughs were created; and feven
were reftored. James the fuft created fix,
and reftored eight.  Charles the firft reftored
nine. From each of thefc boroughs two re-
prefentatives appear to have been admitted*,
The circumftances now mentioned will, in
a great meafure, account for that very unequal
reprefentation in parliament, which has been
fo often and fo juftly complained of. No
view of national utility could ever have pro-

* See Notitia Parliamentaria, by Browne Willis.

duced
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duced fo grofs an abfurdity. But, as the
king had an intereft in augmenting the houfe
of commons, in order, with their affiftance, to
countcract the influcnce of the peers; fo by
multiplying the fmall and inGgnificant bo-
reughs, he fecured a more numcraus party n
that houfe, and was enabled, with greater fa-
cility, to over-rule its determinations.

2. The occurrences which had preceded
the accefiion of Henry the feventh, and the
general difpofition which thefe had produced
in the nation, were likewife highly favourable
to the intereft of the monarch. During the
iong and bloody civil war between the houfes

£ York and Lancafter, every perfon of dif-
tin&lica had been engaged | In fupporting onc
or other of the competitary; apd, from the
various turns of fortune exhbityd in the pro-
grefs of the conteft, bad alternately fallen under
the power of the adverfe party. At the final
termination of the difpute, many of the grcat
tamilics were totally ruined; all of them were
much ¢xhaufted and weakened. The dignity
of the crown had, indced, from the famg
caufes, been alfo greatly impaired. But the
royal dcmcfncs were not fo liable to be dif-
" membered
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membered as thofe of the nobility; and, upon
the reftoration of public trénquillity, the nu-
merous refources of the monarch, which were
all direced to the fame obje&, afforded him
great advantages, in extending his authority
over a broken and disjointed ariftocracy. Dur-
ing the alternate government of the two con-
tending branches of the royal family, the par-
tizans of both had probably occafion to think
their fervices undervatued; and to be dif-
gufted with the fyftem of adminiftration
which prevailed. Henry the fixth, in whom
the line of Lancafter forfeited the crown,
had, by his incapacity, excited univerfal con-
tempt. The crimes of Richard the third, the
laft monarch of the houfc of York, had ren-
dered him the object of horror and detefiation.
Time and experience had gradually abated
the zeal of party; and thc nation, tired in
wafting its blood and treafure in fo unprofit-
able a quarrcl, was become willing to adopt
any {yftem that promifed a removal of ths
prefent diforders. Henry the feventh, accord-
ingly, obtained the crown by a fort of com-
promife between the two parties; being the
scknowledged head of the houfe of Lan-

cafter;
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cafter; and having come under a folemn’ en-
gagement to marry Elizabeth, the daughter
of Edward the fourth, and now heirefs of the
houfe of York. In that conjun&ure a better
bargain for the Yorkifts, or onc more likely to
promote the general intereft of thc nation,
could hardly be expected. Henry was the de-
liverer of his country from the tyranny of Ri-
chard ; and appears to have been the only per-
fon poflefled of fuch credit and influence, as
were neceflary to hold the fceptre with fteadi-
nefs, and to create the expeltation of a quiet
and permancnt reign. The fame views and
difpofitions which had eftablithed this prince
upon the throne, were likely to produce a
general fubmiffion to his authority, and aver-
fion to every mecafure which might occafion
freth difturbance, or threaten once more to
plunge the nation into the former calamities.
3. The perfonal chara&er of Henry was
calculated for improving, to the utmoft, the
advantages which he derived from his peculiar
fituation. Lefs remarkable for the brilliancy
of his talents, or the extent of his genius, than
for the -folidity of his judgment, he difcovered
uncommon fagacity in difcerning his own ins
tereft,
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tereft, and unremitting affiduity and vigour in
promoting it. His great objects were, ta
maintain the pofleffion of the thronc, to de-
prefs the nobility, and to exalt the preroga-
tive ; and thefe he appears to have invariably
purfued, without being ever blinded by paffion,
relaxed by indolence, or mifled by vanity.
Cautious in forming no vifionary or diftant
fchemes, he was refolute 1n executing his
meafures, and dextrous in extricating himfelf
from difficulties. In war he difplayed adtivity,
valour, and condu&, and was fortunate in ail
his undertakings; but he fcems to have en-
gaged in them from neceffity, or from the
profpeét of emolument, more than from the
defire of procuring military rcputation. Full
of fufpicion, he admitted no perfon to his
confidence; but aflumed the entire dire&ion
of every public department; and was £ven at-
tentive to the moft minute and trivial con-
cerns. His minifters were generally ecclefi-
aftics, or men of low rank; and were employ-
ed as the mere inftruments of his ;govcrnmcnt.
The jealoufy which Henry difcovered of all
the friends of the York family, and the feve-
rity with which he treated them, have been
ufually
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ufually cenfured as illiberal and impolitic,
To the praife of liberal views and fentiments,
this monarch had certainly no claim. But
that this plan of conduét was contrary to the
maxims of found policy, may perhaps be
doubted. When a political junto is fo much
broken and reduced as to be no longer formi--
dable, prudence feems to require that its mem-
bers fhould not be pointed out by invidious
diftin@ions; but that, by gentlc treatment,
they fhould be induced to lay afide their pe-
culiar principles and opinions. But when the
individuals of an unfuccefsful party are ftill
poflefled of fo much power, as to afford the
profpe@ of rifing to fuperiority in the ftate, it
1s vain to expet that their attachment will be
fecured by marks of confidence and favour.
Hope co-operates with refentment, to keep
alive the fpinit of oppofition; and the par-
ticipation of honours and emoluments is only
furnithing them with w#pons for the de-
firution of their political cnemtes.  Such was
the fituation of the numerous adherents of the
houfe of York. They had, indeed, yielded
to the exigency of the times; but they were
ftill poflefled of muel influence, and. were far

“from



IN THE REIGN OF HENRY VII. 40%

from being thoroughly reconciled to the ad-
vancement of a family which they had fo long
oppofed.

From the imputation of avarice the cha-
rafler of Henry cannot fo cafily be vindicated.
That vice, it fhould feem, was equally pro-
moted by thofe habits of minute attention for
which he was noted, and by the circum-
ftances of the crown during the period in
which he lived. In the prefent age, when
the chief fupport of government is derived
from taxes, and when it is regarded as a duty
upon the people to fupply all the deficiencies
of the public revenue, the difpofition of the
king to accumulate wealth would be a moft
extravagant and ridiculous propenfity. Butin
thofe times, when the private eftate of the
fovercign was the principal fund for defraying
his expences, and when every new cxaction
from his fubje@s was dcemed a general griev-
ance, he had the fame mtercft with every
other individual to pradtife ceconomy; and
his love of money might be in reality the love
of independence and of power. In all coun-
trics, accordingly, in which commerce and
the arts have made little progrefs, it- becomes

VOL-. IL. DD the
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the aim of every wife prince, by fiugality in
time of peace, to prepare for war by amaffing
a treafure. ¢ Whereunto,” fays my Lord
Bacon, in his charader of Henry the feventh,
* 1 thould add, that having every day occafion
* to take notice of the neceflities and fhifts
« for money, of other great princes abroad, it
*¢ did the better, by comparifon, fet off to him
“ the felicity of full coffers.”

The ufc that might be made of the ad-
vancement of the commons, in raifing the
power of the crown in oppofition to that of
the ‘nobility, feems not to have efcaped the
penctration of Henry; and in the flatutes
which paflfed in his reign, we difcover the
policy of the monarch, co-operating with the
natural improvements of fociety, in diminith-
ing the influence of the ariftocracy.

The artifice of entails, rendered effeftual
by a ftatute, in the reign of Edward the firft,
‘had for a long time prevented the barons from
difmembering their eftates. But the general
propenfity to alienation, arifing from the ad-
vancement of commerce and manufa&ures,
became at length fo ftrong, that it could no

longer be withftood by fuch unnatural re-
ftraints,
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firaints. When a law is direGly contrary to
the bent of a whole people, it mutt either be
repealed or evaded. In the reign of Edward
the fourth, the device of a common recovery,
that is, a collufive judgment by a court of
juftice, was accordingly held fufficient to de-
feat an entail. For the fame purpofe, the
ingenuity of lawyers had fuggefted the ex-
pedient of a fine, or collufive agreement, en-
tered upon the records of a court; to which
Henry the feventh, by an aét of parliament,
in the fourth year of his reign, procured the
fan&ion of the legiflature. Thus, by the
diflolution of entails, an unbounded liberty
was given to the alienation of land; and by
the growing luxury of the times, a great part
of the wealth, which had been artificially ac+
cumulated, in the pofleflion of the nobility,
was gradually diffipated and tranferreg to the
commons. Whatever might be the ultimate*
confequences of this alteration, its immediate
effe@s were undoubtedly advantageous to the
monarch.

The wealth of the barons being leflcned,
while their manner of living was becoming -
more expenfive, they were laid under the ne-

DD2 ceflity
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ceffity of reducing the number of their miki-
tarv fervants. This change in the fituation
of the nobility, fo conducive to the good order
of the kingdom, pariiament had repeatedly
endeavoured to promote, by prohibiting their
keeping retainers in liveries, for the purpofe of
aflifting them in their quarrels; a regulation
which Henry is faid to have exerted the ut-
moft vigilance and activity to enforce.

Many other regulations were introduced in
this reign, by tending to improve the police,
and to promote the induftry and the impor-
tance of the lower orders of the people, con-
tributed more indireétly to the fame political
changcs.

From thefe concurring circumftances, the
prerogative was, no doubt, confiderably ad-
vanced, after the acceflion of Henry the fe-
venth. Its advancement, however, appears
not fo much in the afflumption of new powers
by the monarch, as in the different fpinit with
which the ancient powers began to be exet-
cifed. This wili be evident from an exami-
nation of thofe different branches of govern-
ment which cuftom had then appropriated to
the king, and to the national affembly.

The
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The legiflative power, in conformity to the
ancient conftitution, was, without all queftion,
exclufively vefted in parliament ; as the exe-
cutive power, that of declaring peace and war,
of levying troops, of commanding the armies,
and, in general, that of providing for the na-
tional defence, was committed to the king.
There were two methods, however, by which,
upon fome occafions, the king evaded or
encroached upon this power of parliament.

When a ftatute prohibited any action, or
cnjoined any rule of condudt, the king, as
reprefenting the community, might remit the
penalties incurred by the tranfgreffion of it.
From a ftep of this nature it was thought no
confiderable ftretch, that he fhould previoufly
give to individuals a difpenfation from the ob-
{fervance of the law; fince the latter {fcemed
to be nothing more than a different :mode ot
excrcifing a power which he was univerfally
allowed to poffefs. To pardon a criminal,
after he has been guilty, is indeed Ic;fs dangerous
to fociety than to give a previous indulgence
to the commiflion of crimes; but in a rude
age, this diffcrence was likely to be overlook-
ed. Hence the origin of the difpenfing power;

DD3 : which
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which was early exercifed by the fovereign;
and which, as long as it was kept within a
narrow compafs, appears to have excited little
attention. By degrees, however, thefe extra-
ordinary interpofitions of the crown were
multiplied, and extended to things of greater
importance; and in fome cafes, inftead of
granting a mere exerption to particular per-
fons, were at length carried fo far as at once,
by a general difpenfation, to fufpend all the
effeéts of a ftatute. This laft exertion of the
regal power, which was of much greater
magnitude, appears to have been, in fome mea-
fure, concealed under the mafk of the former;
and had never been avowed as a diftinét
branch of the prerogativg*. It was indeed
impoflible that the parliament could admit
fuch a claim of the fovereign, without fur-
renderiny to him 1ts legiflative authority.

* See the trial of the Bishops in the reign of James II.
In the course of that trial, in which all the lawyers of emi-
nunce were engaged, and contended every point with
great eagerness, it is asserted by the counsel for the bishops,
and not contradicted on the other side, that from the
Norman conquest, until the accession of the house of
Stewart, a general power of suspending or dispensing with
the laws had never been directly claiméd by the crown.

The
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The general fufpenfion of a law is equal to a
temporary abrogation; and therefore can only
proceced from the fame power by which the
law was made.

But the difpenfing power of the crown,
even in favour of particular perfons, had been
virtually difallowed and reprobated in par-
liament. In the reign of Richard the fecond,
4 power was granted to the king of making
Juch fufferance, touching the flatute of provifors
as fhould feem to him reafonable and profitable.
But this ftatute, at the fame time that it im-
plies his having, of him{fclf, no fuch authority,
allows this power only until the next parlia-
ment; and contains a proteftation, thatit is a
novelty, and that it fhall not be drawn into
example for the time to come*.

* The statute, which passed in the fifteenth of Richard
the second, is as followsﬁ “Be it remembered, touching
¢ the statute of Provisors, that the commons (for the great
* confidence which they have in the person of our lord the
“ king, and in his most excellent knowledge, and in the
¢ great tenderness which he hath for his* crown, and thc
¢ rights thercof, and also in the noble and high dxscrenon
¢ of the lords) have assented in full parhamcnt, that our
¢ said lord the king, by advice and assent of the said lords,
« may make such sufferance, touching the said staute; as shall

DD4 seem



408 EXALTATION OF THE CROWN

As the king attempted, in fome cafes, to
interrupt the courfe of the ftatutes alrcady

€ seem to him reasonable and profitable, until the next parkiament,
¢ 50 as the said statute be not repealed in no article thereof:
§¢ and that all those who have any benefices by force of
¢ the said statute, before this present parliament; and also
¢ that all those, to whom any aid, tranquillity or advantage
“ s accrued by virtue of the said statute, of the bencfices of
¢ holy church (of which they were heretefore in possession)
“ as well by presentation or collation of our lord the king,
* as of the ordinaries or religious persons whatsoever, or by
“ any other manner or way whatsoever; may freely have
¢ and enjoy them, and peaceably continue their possession
$¢ thereof, without being ousted thereof, or any ways chal-
¢ lenged, hindered, molested, disquieted, or grieved here-
¢ after, by any provisors or others, against the form and
¢ effect of the statute aforesaid, by reason of the said suf-
¢ ferance, in any time to come. And moreover, that the
¢ said commons may disagree, at the next parliament, to
¢ this sufferance, and fully resort to the said statute, if it
#¢ shall seem good to them ta doit: with pratestation, this
“ assent, vhich is a movelty, and has not been done before
¢ this time, be¢ nat drawn inta example or consequence, for
“ time to come, Angd they prayed our lord the king,
#¢ that the protestation might be entered of record in the
“ roll of parliament ; and the king granted and command-
¢ ed to do it.”

'The statute of Provisors had prohxhlted, under severe
.Pmalues, the procurmg or accepting ecclesiastical benefices
from thc pope; and it is evident that, by the present act of

parliament,
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made, fo he endeavoured, fometimes, by his
cemmands, to fupply the place of new regu-
lations. In the character of chicf magiftrate,
he aflumed the care of maintaining the police
of the kingdom ; and, in order to put his fub-
je&s upon their guard, fo that none might pre-
tend ignorance of the duties required of them,
he frequently 1ffued proclamations, with re-
fpect to thofe rules ot conduét which he had
occafion to enforce. But as thefe commands
of the fovereign were not always confined to
the mere exccution of the laws already in
being, it was not cafy for the people at large to
diftinguith in what cafes they cxceeded that
boundary, or to determine the degree of obe-
dience to which they were firiétly entitled.
As, however, few would be willing to incur
the king's difpleafure by calling their validity
in queftion, the royal proclamations -were al-
lowed to advance in authority, according to
the increafing influence and digmty of the
crown. In the reign of Henry the feventh,
parliament, it was intended that the king' should dispense
with that statute in favour of particular persons only, nog.
that he should all at once suspend the effect of it. Evcn

this dispensation to individuals is termed a novelfy,
they
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they rofe to higher confideration than they had
poflefled in any former period. But even in
this reign, it is not pretended that they had the
force of laws ; nor does it appear that they were
made effectual by the ordinary courts of juftice.

2. Under the legiflative power was included
that of determining the rules by which the
people thould contribute to defray the expence
of government. The right of 1mpofing taxes
had therefore been invariably claimed and ex-
ercifed by parliament. But, in order to pro-
cure, money, without the authority of that
affembly, the king had recourfe to a vanety of
expedients.

The firft, and moft obvious, was that of fo-
liciting a bemevolence. ‘This was originally a
contribution made by the king’s immediate
vaffals; but, from a relaxation of the ancient
feudal principles, had afterwards, in the reiga,
it thould feem, of Edward the fourth, been
extended -over the whole kingdom®*. It was
always, except in three fingular cafes, confi-

* This extension of a denevolence is probably what is meant
by Lord Bacon, when he says, * This tax was devised by
¢ Edward the fourth, for which he sustained much envy.”"

dered
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dered as a frec gift; and could not be levied,
by force, from fuch as perfifted in refufing it.
But although the people were not bound, in
law, to contribute; they had every induce-
ment from expediency; fince a refufal was
likely to be attended with greater inconve-
niency than the payment of the money which
was demanded. From the difcretionary power
of executing the law, the crown had many
opportunities of haraffing thofe who fhewed
themfelves unwilling to relieve its neceffities;
and feldom could fail to make them heartily
repent of their obftinacy. In particular, from
the direction of the army, the king had the
power of quartering troops in any part of the
kingdom; by which means he was enabled,
however unjuftly, to create expence and vexa-
tion to fuch of the inhabitants as had not com-
plied with his demands. The very folicitation
of a benevolence upon the part of the erown,
was therefore juftly regarded in the light of
hard(hip; and, in the preceding reign, appears
to have been, in every fhape, condemned and
prohibited by parliament: which provides,
s that the king's fubjeéts fhall from hence-
¢ forth, in no wife, be charged by fuch charge,

¢ exaction,
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“¢ exaction, or impofition called a bcnevolence,
¢ nor by fuch like charge ; and that fuch ex-
« alions called benevolences, before this time
““ taken, be taken for no example, to make any
““ fuch, or any like charge of any of the king’s
“ fubje@s hereafter, but thall be damned and
“ annulled for ever *.

Notwithftanding the violence with which
the legiflature had thus teftified its difappro-
bation of this pratice, we find that in the fe-
venth year of Henry the feventh, the parlia-
ment, upon occafion of a war with France,
exprefsly permitted the king to levy a benevo-
‘Jence.  That this, however, was intended as a
‘mere voluntary contribution, appears from the
account of it given by Lord Bacon, who fays,
it was o be'levied ftom the more able fort, and
mentions a‘t‘réﬂxtlon  concerning the arguments
Swhichhé cbrhmiffionérs for gathering the be-
ncvol@nﬁjv\;&ré intftru&ed to cmploy, *¢ that,
% if ‘they’hrietwith any that werc fparing, they
~-fhould"tell them, that they‘muft needs have,
oz becaufe they laid up; and if they were fpcnd~
écef§, they muft needs have; becaufe it was
“ fecn in“their port, and manner of living : fo

0 1" Richard IIL c. 2. o
¢ necither
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“ neither kind came amifs.” This was called
by fome bithop Morton’s fork, by others his
crutch®.

In a few years after, parliament made what
my Lord Bacon calls an underpropping alt of
the benevolence, by ordaining that the fums,
which any perfon had agreed to pay, might be
levied by the ordinary courfe of law. This aét,
however, ftill fuppofes that, independent of the
confent of the party, no contribution of this
nature could ever be made etfectual.

Befide the benevolence formerly mentioned,
which was obtained by the permiffion of the
legiflature, there was only one more levied by
Henry the feventh. On all other occafions,
the general afleflments procured by this mo-
narch were fupported by the authority of par-
liament, and impofed in the dire@ form of a
tax. ] S

When the kings of England had reafon to
fufpe& that the benevolence of their fubjeéts
might be exhaufted, they had fometimes re-
courfe to another expedient, that of requefting
a loan. This mode of xelief, as it ftrongly

* Hist. of the reign of Henry the seventh.
marked
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marked the neceflities of the crown, and its
relutance to burden the people, and required
no more than the temporary ufe of their mo-
ney, could with lefs decency be withheld. But,
in reality, a loan, when granted to the fove-
reign, come to be nearly of the fame amount
with a benevolence. From the condition of the
debtor, he could never be compelled to do juf-
tice to his creditors ; and his circumftances
were fuch as always afforded plaufible “pre-
tences for delaying and evading re-payment.
Although the nature of aloan, implying 2 mu-
tual tranfaction, appeared to exclude any idea
of right in demanding it, yet the {fame indirect
methods might eafily be pra@ifed by the crown
for procuring a fupply in this manner, as'under
the form of a benevolence. We accordingly
find, that in a parliament, as early as the reign
of Edward the third, the commons pray the
king, “ that the loans which were granted to
¢ the kingbymanyof thatbody maybereleafed ;
‘¢ and nope compelled to make fuch loans for
« the future againft his will, for that it was
s againft reafon and the franchife of the land ;
*¢ and that reftitution might be given to thofe

* who
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« who had made the loans.” The king's an-
{fwer was, ““ that it thould be done *.” It does
not appear that Henry the {eventh ever prac-
tifed this mode of exaction.

Purveyance was another fpccies of exadtion,
by which the people were expofed to great
vexation from the crown. It was requifite
that the king and his followers, who in early
times were frequently moving over different
parts of the country, thould, wherever they
came, be fpeedily fupplied with provifions. In-
ftead of making, thereforea previo us bargain
with the inhabitants, the officers of the crown
were accuftomed to lay hold of fuch commo-
ditics as were wanted, leaving commonly the
indemnification of the proprietors to fome fu-
ture occafion. It may eafily be fuppofed, that
this pratice was liable to much abufe, and that
thofe whom the king employed in this depart-
ment would endeavour to make profit at the
expence of the people. The number of fta-
tutes, that, from the reign of Edward the firft;
were made for preventing the fraud and op-
preflion of the king's purveyors, afford fuffi-

¥ 26th of Edward ITI. See Parliamentary History in

that year. .
ccent
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cient evidence of the grcat enormities with
which that fet of people had been charged,.
‘and of which they probably were guilty *.

It muft not be overlooked, that, from the
exclufive power of making laws, with which
parhament was 1nvefted, that affembly had the
privilege of reftraining thefe, and all other ar-
bitrary proceedings of the crown. Its exer-
tions for this purpofe, however, were frequently
interrupted or prevented by the want of a fixed
rule with refpedt to the times of its meeting.

Upon the difufe of the ancient practice, by
which parliaments had been regularly held at
the three ftated feftivals of Eafter, Whitfun-
tide, and Chriftmas, the power of convening
thofe affemblies devolved entircly upon the
king. The magiftrate, cntrufted with the fu-
preme execution of the laws alrcady exifting,
was the beft qualified to difcover, in what cafes
thefe were defeltive, and upon what occafions
a new interpofition of the legiflature was re-
quifite. In that fimple age it was perhaps not
apprehended that, with a view of extending the

* See 28 Edw. L. c. 2.—4 Edw. IIl. c. 4.—5 Edw. IIL
¢ 2.~10 Edw. IIL stat. 2.—23 Edw. I1L stat. ;.—36 Edw.
IIT,—1 Rich, IL.c. 3.—6 Rich. IL. stat. 2. c. 2.~23 Hen. VL.

prerogative,
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prerogative, he would be difpofed to avoid the
meetings of parliament; or rather, the barons
trufted, that, whenever they had a mind, they
could compel him to fummon thofe meetings.
But when experience had thewn the abufes in
this particular, which were likely to arife, it was
thought proper that the difcretionary power
of the crown fhould be limited; and accord-
ingly, by a ftatute in the fourth year of Edward
the third, 1t was exprefsly provided, that ¢« a
¢ parliament fhall be held every year ance, and
« oftener if nced be.” By another ftatute, in
the thirty-fixth year of the fame reign, this re-
gulation is confirmed*. In a fubfequent pe-
riod, when the houfe of commons had begun
to throw confiderable weight into the fcale of
the crown, it became the intereft of the king
to fummon frequent meetings of parliament;
and the nobility were, of confequence, lefs
anxious to enforce this branch of his duty.
Henry the feventh, during a reign of twenty-
three years, had occafion to convene feven dife
ferent parliaments. |

To diffolve a parliament was originally no-

* Statutes at large.
voL. IL. EE thing
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thing more than to put an end to the attend-
ance of its members; with which, as it faved
them from farther expences, they were com-
monly well fatisfied.  Before the introdu®ion
of reprefentatives into that affembly, every new
meeting of the barons was properly a new par-
llament ; and there could be no diftin&ion be-
tween a diffolution of parliament and a proro-
gation. But, after the cftablifhment of the
houfc of commons, which confifted of mem-
bers whafe election was attended with trouble
and expence, it becamc convenient that the
fame parliament fhould, in fome cafcs, be pro-
longed, and that there thould be intervalsin its
meeting. When the meetings of parliament
came thus to be divided into ditferent feflions,
the power of proroguing a parliament from onc
feffion to another, like that of diffolving it, was
devolved upon the crown; and, for a long time,
this branch of the prerogative was exercifed
within fuch narrow limits as to excite no ap-
prehenfion or jealoufy. The danger of allowing
too great an interval between one parliament
and another, as well as that .of permitting the
king to reign entircly without a parliament,
was always manifeft ; but the'mifchiefs arifing

from
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from the long continuance of the fame parlia-
ment ; the reducing the members of the houfe
of commons, more immediately, under the
influence of the crown, and rendering them
lefs dependent upon their conftituents; in a
word, the ere@®ion of the national aflembly
into a ftanding fenate, and deftroying, or at
leaft greatly impairing, its reprefentative cha-
racter; thefe evils had never been felt, and, in
that early age, were not likely to be forefeen.

3. With refpe& to the judicial power, it muft
be acknowledged, that the extent of the pre-
rogative was, in feveral refpects, incompatible
with an equal and proper diftribution of juf-
tice.

The nature and origin of the flar-chamber
have been formerly confidered. This court
confifted of the king and his privy-council, to-
gether with the Judgcs of the principal courts,
and fuch other perfons as, in each particular
cafe, he thought proper to nominate ; and was
intended for the determination of fuch crimie
nal a&ions as were beyond the jurifdi&ion of
the ordinary tribunals. Being calculated to
fupply the deficiency of the common rules of
penal law, like the chancery in thofe relating

EE2 to
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to civil rights, it was regarded, in early times,
as an inftitution of great utility. But, as the
limits of its jurifdiction could not be afcertained
with accuracy; as the actions of which it took
eognizance related principally to crimes affet-
ing the ftate, in which the crown was imme-
diately interefted ; and as the king, by fitting
in this tribunal, was enabled to controul and
dire& its decifions ; we have every rcafon to
believe that its proceedings were partial and
arbitrary, and that it might eafily bc employed
as an engine of miniftcrial oppreffion. Accord-
mg as the crown rofe in authority, the jurif-
diction of this court was enlarged ; and being,
in certain cafes, confirmed by aét of parliament,
i the reign of Henry the feventh, was, by the
fubfequent princes of the Tudor line, rendered
yet more inﬁrumcn‘gl in promoting the in-
croachments of the monarch.

When a military enterprize had occafioned
the levying of troops, it was neceflary that
2mong thefe a ftrifter and more fevere difct-
pline thould be enforced, than among the reft
of the people. Hence the origin of the mar-
tial law, as diftinguithed from the common law
of thn.kingdom. As, according to the policy

of
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of the feudal governments, the king had the
power of calling out into the field all his mili-
tary vaffals, with their followers, it fccmcd a
natural confequence, that he might, at plea-
fure, extend to the whole of his fubjeds that
arbitrary fyftem of law, which was held fuit-
able to men living in camps. In that period of
the Englifh hiftory, when family feuds and ci-
vil wars were frequent and univerfal, this ex-
tenfion might often prove falutary, as the
means of quelling and preventing diforders. It
was, at the fame time, a meafure from which
great abufes might be expeéted ; as it fuper-
feded, at once, that mild and equitable fyftem
of regulations, by which the rights and liberties
of the nation were fecured.

But the chief handle for the oppreffion of
individuals, arofe fro% the influence of the
crown-in the dire&ion and condud of public
profccutions. As every public profecution pro-
cceded in the name of the king, and was car-
ried on by an officer whom he appointed dur-
ing pleafure, he poflefled, of courfc, a difcre-
tionary power in bringing the trial to an iffue.
Thus, by dire@ing the profecution of indivi-
duals for any atrocious crime, it was in the

EE3 power
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power of the fovereign to deprive therr of their
liberty, and fubjeé& them to an mdcﬁmtc im-
prifonment.  Early attempts had been made
to prevent this abufe of the prerogative; and
in the great charter of king John, as well as
in that of Henry the third, it is provided, that
there fhall be no unreafonable delay of )uﬁlce.
This regulation was conceived in terms too
vague and general, to be of much advantage s
although its meaning and fpirit are fufﬁcicntly
obvious. Henry the feventh carried the abufe
to fuch a height, as, upon pretence of crimes,
to make a trade of imprifoning perfons of great
opulence, and of extorting from them fums of
money as the price of their liberty. The names
of Empfon and Dudley, as the common agents
of the crown in that infamous traffic, have been
handed down to poftifrity ; and it is remark-
able that the houfe of com.mons, inftead of dxf-
covering a refentment of fuch notorious op-
pre{ﬁon, made choice of Dudley for their
fpeaker. Th= houfe of commons were at this
period attached to thecrown;and probably took
little concern in the fate of the great barons,
, againft whom, upon “account of their opulcncc,
end their oppofition to the kihg, this kind of
extortion
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extortion was moft likely to be committed.
But although thefe minions, for fome time, ef-
caped the vengeance due to their ipiquitous
practices, 1t overtook them in the beginning of
the next reign; when, in confequence both of
the fentence of a court, and of a bill of attain-
der in parliament, they werec condemned to
death and cxccuted.

Upon the whole, 1t 1s a grofs error to fup-
pofe, that the Englifh government was ren-
dered abfolute in the reign of Henry the fe-
venth. There 1s, on the contrary, no reafon
to believe, that any material variation was pro-
duced in the former conftitution. Although
the influence of the crown was increafed, the
prerogative remained upon its former bafis.
The king's authority was entirely fubordi-
nate to that of the natn@xal aflembly ; and if,
in fome cafes, precautions had not begn taken
to prevent his arbitrary and oppreflive mea-
fures, this was owing to the want of experience,
which prevented the legiflature from fuggefi-
ing a remedy. Such abufes of prerogative, al-
though they might have excited occafional dif-
content and clamour, had not yet attained fo
great magnitude, or been fo long continued, as

EEA4 to
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to demonftrate that a general limitation was
neceflary.

The period of Henry the feventh in England,
correfponded, in fome fﬁcafurc, to that of
Lewis the cleventh in France. Charles the
feventh, the father of this prince, had reco-
vered the kingdom from the Englifh; and,
after long convulfions and diforders, had re-
eftablithed the public tranquillity. The na-
ture of the ftruggle in which he was engaged,
had excited a national fpirit in favour of the
crown, while the fuccefs of his undertaking
rendered him highly popular, and difpofed his
fubjeéts to promote and fupport all his mea-
fures. By the {fcizure of thofe lands which
had been in the pofleflion of the enemy, it is
probable that the royal demefnes were alfo
augmented. Lewiggcame to the throne at a
time when thefe favourable circumftances had
begun to operate, and by his abilities and poli-
tical character was capable of improving them
to the utmoft. The fudden anncxation of
many great fiefs to the crown contributed like-
wife to extend its influence. Upon the de-
ceafe of the duke of Burgundy, without male
defcendants, the monarch found himfelf in a

condition
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condition to feize that dutchy, as not being
tranfmiflible to females. He acquired Pro-
vence by a legacy; and, in a little time after,
his fon Charles the Long, by marrying the
heirefs of Brittany, became the mafter of that
territory.

The authority of the fovercign, however,
which had formerly been advancing with
greater rapidity in France than in England,
became now much more abfolute and unli-
mited. Lewis the eleventh new-modelled,
and afterwards laid afide, the convention of ef-
tates, having united in his own perfon the legif-
lative and executive powers. The fame'line
of condu¢t was in general purfued by his fuc-
ceflors; although, in one or two extraordinary
cafes, the temporary exigence of the prince
might induce him to fgimmon that ancient
aflembly. In feveral other governments upon
the continent, we may alfo obferve, that,
nearly about the fame period, the circum-
ftances of the monarch were fuch as produccd
a fimilar exaltation of the prerogative.

CHAP.
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CHAP. X.

Of Henry the Eighth.—The Reformation.—Iis
Caufes.—The Effects of it upon the Influence
of the Crown.

ENRY the eighth reaped the full benefit

of thofe favourable circumftances which
began to operate, and of that uniform policy
which had been exerted, in the reign of his
father. By uniting, at the fame time, in the
right of his father and mother, the titles of the
two houfcs of York and Lancafter, he put an
end to the remains of that political animofity
which had fo lonig divided the nation, and was
univerfally ‘éckn‘c.)wﬂdgcd by his fubjeéts as
the lawsul heir of the kingdom. . The perfonal
chara&ter of this:monarch was better fuited to
the pofleffion and enjoyment of power, than
to the employment ofathe flow and gradual
means by which itds to bc acquired. Vain, ar-
rogant, headftrong, and inflexible, he fhewed
little dexterity in the management of his af-

fairs ; .was unable to brook oppofition or con-
o troul ;
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troul ; and, inftead of fhunning every appear-
ance of ufurpation, was rather folicitous to let
{lip no opportunity for the difplay of his au-
thority.

The moft remarkable event, in the reign of
Henry the eighth, was the fudden downfal of
that great fyftem of ‘ecclefiaftical tyranny,
which, during the courfe of many centuries,
the policy of the Roman pontiff had been con-
tinually extending.  To this religious reforma-
tion, the minds of men, in other European
countries as well as in England, were predif-
pofed and excited by the changes which had
lately occurred in the general ftate of fociety.

1. The chriftian religion, by teaching man-
kindtobelieve inthe unity ofthe Deity, prefented
totheir minds the contemplationof the aftonifh-
ingattributesdifplayedin the government of the
univerfe.  While the profeflors of chriftianity
thus agreed in the main article of their belief,
their difpofition to fpeculate upon other points
was promoted by their differences of opinion,*
by the controverfies with one another in which
they were unavoidably engaged, and by the
variety of fets into which they were at length
divided. The church, however, aflumed the

' power



428 THE REFORMATION : ITS EFFECTS

power of determining the orthodox faith ; and
by degrees availed herfelf of the prevailing fu-
perftition, in order to propagate fuch opinions
as were moft fubfcrvient to her intereft. Hence
the doérines relating to purgatory, to the im-
pofition of penances, to auricular confeffion,
to the power of granting a remiffion of fins, or
a difpenfation from particular obfervances, with
fuch other tenets and practices as contributed
to encreafe the influence of the clergy, were
introduced and eftablithed. Not contented
with requiring an implicit belief in thofe par-
ticular opinions, the church proceeded fo far
as to exclude entirely the exercife of private
judgment in mattess of religion ; and, in order
to prevent all difpute or enquiry upon that
fubje@, even denied to the people the perufal
of the facred fcriptures, which had been in-
tendeA to dire@ the faith and manners of chrif-
tians. A {yftem of fuch unnatural reftraint,
which nothing but extreme ignorance and fu-
perftition could have fupported, it was to be
expeéted that the firft advances of literature
would be fufficient to overturn. Upon the
revival of letters, accordingly, in the fourteenth

and fifteenth centuries, it was no longer pof-
fible
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fible to prevent mankind from indulging their
natural propenfity in the purfuit of knowledge,
and from cxamining thofe fundamental tenets
of. chriftianity which had been fo anxioufly
withheld from their view. They were even
prompted, {o much the more, to pry into the
myfteries of religion, becaufe it was prohibited.
To difcover the abfurdity of many of thofe
do&rines, to which an imphlicit affent had
been required, was not difficult. But the
mere examination of them was to reject the
decrees of the church, and to merit the cen-
fure of contumacy.

2. While the advancement of knowledge
difpofed men to exert their own judgment in
matters of religion, the progrefs of arts, and of
luxury, contributed to diminifth the perfonal
influence of the clergy. “In the produce of
¢ arts, manufaétures, qnd commerce,” fays the
ingenious and profound author of the Inquiry
into the Nature and Caufes of the Wealth of
Nations*, ¢ the clergy, like the great barons,

* I am happy to acknowledge the obligat.ions I feel my-
self under to this illustrious philesepher, by having, at an
early period of life, had the benefit of hearing his lectures
on the History of Civil Society; and of enjoying his unre-
served conversation on.the same snbje&.—-T}xﬁ great Mon-

tesquien
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« found fomething for which they could ex-
¢ change their rude produce, and thereby dif=
*¢ covered the means of fpending their whole
* revenue upon their own perfons, without
¢ giving any confiderable thare of them to
« other people. Their charity became gra-
‘¢ dually lefs extenfive, their hofpitality lefs
¢« liberal, or lefs profufe. Their rctainers be-
¢ came confequently lefs numerous, and by
¢ degrees dwindled away altogether. The
¢ clergy, too, like the great barons, withed to
“ get a better rent from their landed eftates,
“ in order to fpend it in the fame manner,
“¢ upon the gratification of their own private
« vanity and folly. But this incrcafe of rent
“ could be got only by granting leafes to their
“ tenants, who thereby became, in a great
“ meafure, independent of them. The ties
¢ of intereft, which bound the inferior ranks
s of pcoplc to the clergy, were, in this man-
“ ner, gradually broken and diffolved.—The
« inferior ranks of people no longer looked
“¢ upon that order, as they had done before, as
¢ the comforters of their diftrefs, and the re-

tesquieu pointed out the road. He was the Lord Bacon in
this branch of philosophy. Dr. Smith is the Newton.
“ lievers
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¢ licvers of their indigence. On the contrary,
<« they were provoked and difgufted by the
“ vanity, luxury, and expence of the richer
¢ clergy, who appeared to fpend upon their
¢ own pleafures what had always before been
“ regarded as the patrimony of the poor.”

3. The improvement of arts, which obliged
the dignified clergy, as well as the great barons,
to difmifs their retainers, enabled this inferior
clafs of men to procure fubfiftence in a dif-
ferent manner, by the exercife of particular
trades and profeffions. By this way of life,
they were placed in a condition which render-
ed them lefs dependent upon their fuperiors,
and by which they were difpofed to refift every
fpecies of tyranny, whether eccclefiaftical or
civil. That {pirit of liberty, however, which,
from' thefe circumftances, was gradually in-
fufed into the great body of the pcopla, began
fooner to appcar in oppofing the ufurpations of
the church, than in reftraining the encroach-
ments of the king’s prerogative. In pulling
down the fabric of ecclefiaftical powcr; and in
ftripping the clergy of their wealth, all who
had any profpe& of fharing in the fpoil might
be cxpelted to.give their concurrence. But in

limiting
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limiting the power of the crown, the efforts
of the people were counteracted by the whole
weight of the civil authority. Thus, in England,
the reformation was introduced morc than a
century before the commencement of the ftrug-
gle between Charles the firt and his parlia-
ment ; although the fame principle which pro-
duced the latter of thefe events, was evidently

the chief caufe of the former. :
But whence has it happened, that the cir-
cumftances above-mentioned have operated
more effeCtually in fome parts of Europe than
in others ?  What has enabled the pope to re-
tain in obedience one half of his dominions,
while the other has rejected his authority ?
That this was owing, in fome meafure, to ac-
cident, it feems impoffible to deny. The exif-
tence of fuch a perfon as Luther in Germany,
the difpute that arofe in England between
Henry the cighth and his wife, the policy of
particular princes, which led them to promote
or to oppofe the intereft of his holinefs ; thefe,
and other fuch cafual occurrences, during the
courfe of this great religious controverfy, had
undoubtedly a confiderable influence in deter-
mining its fate. We may take notice, how-
ever,
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ever, of certain fixed caufes, which contri-
buted more to the progrefs of the reformation
in fome of the European countries than in
others.

1. The Roman pontiff found it eafter to
maintain his authority in the neighbourhood
of his capital than in countries at a greater dif-
tance. The fuperftition of the people was
not, indeed, greater in the neighbourhood of
Rome than in the diftant parts of Europe.
The contrary is well known to have been the
cafe. But Rome was the centre of ecclefiafti-
cal preferment, and the refidence, as well as
the occafional refort, of great numbers of the
moft opulent churchmen, whofe influence over
the people was proportionably extenfive. Here
the pope was a temporal, as well as an eccle-
fiaftical fovereign; and could employ the arm
of flefh, as well as the arm of the fpirit. Be-
fides, he had here a better opportunity, than
in remoter countries, of obferving and manag-
ing the difpofitions and humours of the inha-
bitants ; and, being at hand to difcover the
feeds of any diforder, was enabled to cruth a
rebellion in the bud. This circumftance tended
to prevent, or to check, the reformation in

var. II. FF Italy,
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Italy, or in France, more than in Sweden, m
Denmark, in Germany, in England, or in
Scotland.

2. Independent of accidental circumftances,
it was to bc expeted that thofe countrics,
which made the quickeft progrefs in trade and
manufactures, would be the firft to difpute
and reject the papal authority.  The improve-
ment of arts, and the conicquent diffufion of
knowledge, contributed, on the one hand, to
difpel the mift of fuperftition, and, on the
other, to place the bulk of a people in fitua-
tions which infpired them with fentiments of
liberty.  That principle, in fhort, which 1s to
be regarded as the general caufc of the refor-
mation, produced the moft powerful effeéts in
thofe countries where it exifted the foonett,
and met with the greateft encouragement.

This alone will acccunt for the banifhment
of the Romith religion from the independent
towns of Germany, {rom the Dutch provinces,
and from England; thofe parts of Europe
which were foon poffefled of an extenfive com-
mcrce.  In the ten provinces of the Nether-
lands, the advancement of trade and manufac-
tyres was productive of fimilar effe&s. The

inhabitants
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inhabitants acquired an attachment to the
doétrines of the reformation; and maintained
them with a degree of courage and firmnefs
which nothing lefs than the whole power of
the Spanifh monarchy was able to fubdue. In
France too the fame {pirit became early con-
fpicuous, in that part of the inhabitants which
had made the greateft improvement in arts ;
and, had it not been for the moft vigorous ef-
forts of the crown, accompanied with the moft
infamous perfidy and barbarity. and affifted by
the celebrated league of the Catholic powers,
it is probable that Calvinifm would have ob-
tained the dominion of the Gallican church.
The tendency of mercantile improvements to
introduce an abhorrence of the Catholic fuper-
ftition, and of papal domination, is thus equally
illuftrated from the hiftory of thofe kingdoms
where the reformation  prevailed, as of thofe
where, by the concurrence of cafual events, it
was obftruéted and counteralted.
3. In thofe countries where the {mallnefs of
a ftate had given rife to a republican conftitu-
tion, the fame notions of liberty were eafily
extended from civil to ecclefiattical govern-
ment. The people, in thofe governments, wgre
EF2 not
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not only difpofed to rejet the authority of the
pope, as they did that of a temporal fovereign ;
but were even difgufted with the hierarchy,
no lefs than with that fubordination which is
required in a monarchy. Hence that high-
toned fpecies of reformation, which began in
Geneva, and in fome of the Swifs cantons;
and which, from the weaknefs and imprudent
oppofition of the crown, was introduced by

the populace into Scotland. ~
The {mall ftates of Italy, indeed, although
they fell under a republican government, and
fome of them were diftinguithed by their early
advancement in commerce, have remained in
the Catholic church. In fome of the cantons
of Switzerland, notwithftanding their very li-
mited extent, and) their popular-government,
the reformation has likewife been unfuccefsful.
The vicinity of thimpc’s refidence, and of his
temporal dominions, appear, in fpite of the
circumftances which had (o plainly an oppo-
fite tendency, to have retained them under his
jurifdiion. It may deferve, however, to be
remarked, that the Venetians, the principal
traders of Italy, and who formed the moft
eminent republic, though they did not eftablith
the
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the do&rines of any fet of the reformers, ef-
fected what is perhaps more difficult, and had
more the appearance of moderation: they di-
minifhed the authority of the pope, without
rejeting it altogether ; and, though they did
not attempt to root out the ancient fyftem,
they lopped off {uch parts of it as they deemed
inconfiftent with their civil conftitution.
After-the controverfy between the Catholics
and Proteftants had proceeded fo far, in Eng-
land, as to divide the wholc nation, Henry the
eighth became poflefled of additional influence,
by holding a fort of balance between the two
partics. Although that prince had quarrelled
with the papal authority, and was willing to
enrich himfclf by the plunder of the church,
he adhered religioufly to many of thofe tencts
which had given thc greateft offence to the
reformers.  'While he ¢ook the lead iu the re-
" formation, he afflumed the power of direéting
and controuling its progrefs; and, as he ftill
kept meafures with both partics, he was at the
fame time feared and courted by both. In the
end, however, hc cftablifhed a fyftem which
was agreeable, to neither.
FF3 The
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The reformation, as it was modelled 1n this
reign, opened a new fource of influence and
authority to the fovereign. The diflolution
of the monafterics, whofe revenues were 1m-
mediately annexed to the crown, beftowed
upon him a large accceffion of riches. Thefe
funds, indeed, in confequence of the improve-
ments 1n trade and manufaéures, which tend-
ed to augment the expences of the king, as
well as of the great barons, were afterwards
diffipated, and, in the end, transferred to that
lower order of people, who, by their induftry,
were enabled to accumulate wealth.

As the pope was ftripped of all that au-
thority which he had poffefled in England, the
king becamc the head of the church; and asthe
Englith hierarchy was, without any variation,
permitted to remain, he acquired, by the dif-
pofal of all the higher pbenefices, the entire di-
re&tion of the clergy, and confequently the
command of that influence which they ftill
maintained over the people. By claiming, at
the fame time, the fupremacy of the Roman
pontiff, the fovereign was furnifhed with a new
pretext for affluming the power to difpenfc
with the law.

But,
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But, notwithftanding all the circumftances
which contributed to extend the influence of
the crown, the prerogative, during the greateft
part of this king’s rcign, appears to have re-
mained upon the fame footing as n that of his
predeceflor.  Through the whole of 1t, the
power of impofing taxes was uniformly exer-
cifed by parliament. Upon one occafion, a
loan was demanded by the king ; but {o little
money was raifed by 1t, that an immediate ap-
plication to parliament became neceflary for
procuring a fubfidy.

Cardinal Wolfey, in the plenitude of his
power, feems to have projected an encroach-
ment upon this branch of the confiitution. Ile
began by interfering in the debates of the
commons, 1n rclation to a money-bill, and n-
fifted upon the liberty of reafoning with them
upon the fubject. But this demandewas pe-
remptorily refufed ; and he was unable to pro-
cure the fupply, in the terms which he had
propofed. Not long after, he gttempted to
levy a fax by the authority of the crown ; but
this meafure excited fuch univerfal commo-
tion, and refentment, that Henry thought fit

FF4 to
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to difavow the whole proceeding, and fent let- .
ters all over England, declaring, that he would
afk nothing but by way of benevolence *.

From this time no money was levied by the
king without the confent of parliament ; ex-
cept 1n the thirty-fifth year of his reign, when
a benevolence was again folicited. It is further
to be obferved, that the parliamentary grants
of fupply to the king, were fometimes preceded
by an inquiry into the propriety of the wars
which he had undertaken, or of the other
meafures of government by which his demand
of money had been occafioned.

The legiflative authority of the national
council was no lefs regularly exerted. It was
by a& of parliament that the monafteries were
fupprefled ; that the king became the head of
the church ; that the authority of the pope in
England, together with zll the revenues which
he drew from that kingdom, was abolithed ;
in fhort, that the ancient fyftem of ecclefiafti-
cai government was overturned. In the nu-
merous divorces procured by the fovereign, in

* This attempt was made in the year 1526, and the
17th of this king. See Parl. History, vol. IIL

the
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the regulations that were made concerning the
legitimacy of the children by his different
wives, in the various and éontradi&ory fettle-
ments of the crown, Henry never pretended
to alt by virtue of his own prerogative, but
continually fheltered himfelf under the fanc-
tion of parliamentary eftablithment.

Nothing, indeed, could exceced the fervility
with which the parliaments, efpecially in the
latter part of this reign, complied with the moft
eccentric inclinations of the monarch. Pleafed
with the general tendency of his meafures,
by which the nation was dclivered from the
yoke of papal dominion, they feem to have
refolved not to quarrel with his ridiculous hu-
mours, nor even with particular aéts of tyranny
and oppreflion. Ina dangerous diftemper, they
were unwilling to reject a violent medicine,
on account of the uneafinefs and trouble with
which its operation was attended. Their com-
plaifance, however, was at length carried fo
far as to make them abandon their own privi-
leges. In the thirty-firft year of Henry the
eighth, it was ena&ed, ¢ That the king, with
“ the advice of his council, might iffue pro-

“ clamations,
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¢ clamations, under fuch penalties as he thould
“ think ncceffary, and that thefe fhould be
“ obferved, as though they were made by a&
“ of parliament,” with this limitation, ¢ that
¢ they fhould not be prejudicial to any per-
“ fon’s inheritance, offices, liberties, goods,
“ chattels, or life*.” What are the particular
fubje@s of proclamation, which do not fall
within the reftritions mentioned in this adt,
is not very clear. But there can be no doubt
that 1t contains a delegation, from parliament,
of its legiflative authority; which, in pradtice,
might foon have been extended beyond the
original purpofe for which it was granted. By
another ftatute, about the fame time, the
king was impowered, with the affiftance of a
committee, or even by his own authority alone,
to regulate the religious tenets, as well as the
external oofervances, of the kingdom.

If thefe powers had been afcertained, and
confirmed by ufage, the government of Eng-
land would have become as abfolute as that of
France was rendered by Lewis the eleventh.

31 Henry VIIL ch. 8.
Fortunately,
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Fortunately, thc Englith monarch, from the
obfequioufniefs of parliament had little occa-
fion to exercife this new branch »i prerogative ;
and, as he did not live to reduce 1t into a fyf-
tem, the conftitution, in the reign of his fuc-
ceflor, returned inco its former channel.  The
laft years of Henry the cighth exhibited the
greateft elevation, which the crown ever at-
tained, under the princes of the Tudor fa-
mily.

CHAP.
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CHAP XL

Of Edward the Sixth—Mary—and Elizabeth.
—General Review of the Government.—Con-
clufion of the Period from the Norman Con-
queft to the Acceffion of the Houfe of Stewart.

Y the minority of Edward the fixth, the
ambitious defigns of his father became
entirely abortive.  The adminiftration was
committed to a council of the nobles; who,
from want of authority, from difagreement
among themfelves, or from the defire of popu-
larity, were induced to retrench all the late ex-
tenfions of the prerogative. The very firft
year of this reign produced a repeal of that
offenfive fiatute, by whick royal proclamations
had, in any cafe, obtained the force of laws.
Other innovations, which had proceeded from
the extraordinary influence of Henry the
cighth, were likewife aboltfhed; and, in a
thort time, the former conftitution was com-
pletely reftored. The reformation, although
it continued the dire&ion which had been

given
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given to it by Henry the eighth, was carried,
in this reign, to an extent, and acquired a form,
fomewhat more agreeable to the general fenti-
ments of the party by whom it was embraced.
The reign of Mary is chiefly diftinguifhed by
the violent ftruggle which it produced, in
order to re-eftablith the Roman catholic fu-
perftition.  Although the reformation was, at
this time, acceptable to the majority of the
nation, there ftill remained a numerous body,
zealoufly attached to the ancient religion, and
highly exafperated by the late innovations.
With this powerful fupport, and by the moft
vigorous exertion of crown-influence upon the
cle&ions of the commons, Mary was able to
procure a parliament entirely devoted to her
intereft, and willing to.execute her defigns *.
The reftitution of the revenues, of which the
monafteries had beea plundered, and in which
a great part of the nobility and gentry had
been fharers, was the only meafure at which
they feemed to feel any fcruple. of confcicnce,
But the reign of Mary, though it occafioned a
violent thock to the reformation, was too thort

* Burnet’s History of the Reformation.

for
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for extirpating thofe religious opinions, which
had taken a deep root through the kiagdom ;
and which, upon the acceffion of her fucceflor,
were prudently cultivated and brought to
maturity.

In the Englith annals, we meet with no
reign {fo uniformly fplendid and fortunate as
that of Elizabeth. Never did any fovereign,
fince the days of Alfred, cnjoy fuch high and
fuch deferved popularity, or procure fuch ex-
tenfive advantages to the nation.  To her the
nation was indebtced for the fecurity of religious,
the great forerunner of civil liberty. £ Her own
religion coincided with that of the greater part
of her fubjeds; who looked up to her as their
deliverer from a fuperftition which they ab-
horred. Nor did fhe appear in this light to
her own fubjeés only : fhe was the great fup-
port and protc&or of the proteftant intereft in
Europe ; and, while this drew upon her the
enmity of all the Catholic powers, the was en-
deared to her own people by the refletion, that
her zeal in defending them from the tyranny of
Rome, was continually expofing her to machi-
nations, which threatened to bereave her of

her crown and her life. Her magnanimity and
public
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public {pirit, her penctration and dexterity, her
activity and vigour of mind, her undaunted
refolution, and command of a temper naturally
violent and 1impetuous, were equally con-
{picuous in her domecftic and foreign tranfac-
tions ; and, in the whole courfe of her ad-
miniftration, it will be hard to point out an
inftance where fhe miftook her political in-
tereft, or was guilty of any error or neglect in
promoting 1t. Notwithftanding the number
and power of her enemies, and in fpite of all
the combinations that were formed againtt her,
fhe maintained 1invariably the peace and tran-
quillity of her own dominions; and her fub-
jeéts, during a reign of five and forty ycars, en-
joyed a courfe of uninterrupted profperity and
happinefs.

Whether Elizabeth entertained a juft idea
of the Englith conftitution, has been called in
queftion. But fuch as her idea was, her be-
haviour feems to have been ftritly conform-
able to it. Betwcen the prerogative, and sthe
privileges of the parliament, fhe appears to
have drawn a fixed line; and, as in her greateft
profperity fhe never exceeded this boundary, fo

in
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in the utmott diftrefs and perplexity the never
permitted the leaft encroachment upon it.

With the legiflative power of parliament
fhe never interfered. The exclufive privilege
of that affembly, inimpofing taxes, was neither
controverted by her, nor impaired. There is
no veftige of her either attempting, or defiring,
to violate thefe important branches of par-
liamentary authority *. Mention is made of
her having, in one or two cafes, obtained a
loan from her fubje&s : but there is no appear-
ance that any compulfion was employed in
making 1t effeétual ; and her condué is, in
this particular, illuftrioufly diftinguithed from
that of moft other princes, by her puntual
‘repayment of the money.

Inftead of aftking a benevolence, the even re-
fufed it, when offered by parliament. Such
expedient., indeed, for precuring fupplies, were
in a great meafure fuperfluous. So rigid was
her ceconomy, fo great and fo apparent were

* In the 13th of Elizabeth, we find parliament strongly
asserting its power to settle and limit the succession to the
crown, by declaring it high treason for any person to call
this power in question.

the
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the occafions upon which fhe ever demanded
a fupply, fuch was the confidence repofed in
her by parliament, and fo intimately did they
conceive her enterprizes to be connected with
the public welfare, that they never difcovered
any reluctance to grant w}}atcvcr fums of
money fhe thought proper to require.

There was one point invariably maintained
by Elizabeth, in which, to thofe who form
their notions of the Englifh government from
what is at prefent eftablithed, fhe appears to
have been guilty of an encroachment. An
a& of parliament originally proceeded upon a
petition to the fovereign for the redrefs of a
grievance, or the removal of fome inconveni-
ence; and when this petition had obtained the#
king’s confent, it acquired the force of a law,
According to this method of conduding the
bufinefs of legiflation, the king had no oc-
cafion to declare his refolution concerning
any bill, until it was difcufled, and finally ap-
proved of, by both houfes of parliament. Be-
fore this was done, it could not be confidered
as a national requeft, to which an anfwer
from the throne was demanded.

From the nature of this tranfa&ion, and

VoL. II. GG from
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from the view of faving trouble to the fo-
vereign, a regular courfe of proccdure was thus
introduced, by which any ncw law received
the affent of the crown, after the fanétion of
the other two branches of the legiflature had
been given to its enaétment.  This pradtice,
deriving authoritSr from cuftom, was at length
tollowed independent of the circumitances
from which it had been originally fuggefted;
and was confirmed by the experience of a
later age, which difcovered, that any deviation
from it would be attended with dangerous con-
fequences. When the propofal of a new law,
after being fully debated in parliament, has ex-
cited the public attention, and its utility has-
become apparent to the pation, thc crown is,
in moft cafes, unwilling to countera&t the -
clinations of the people, by refufing its confent
to the meafure. But if the fovereign were
permitted to {fmother any bill, the moment it
was propofed in parliament, there could fcarcely
exift a poffibility, that any new law, difagree-
able to the crown, or adverfe to the views of a
miniftry, thould ever be enadted. It has there-
fore become a fundamental principle of the
" conftitution, that, with a few cxceptions, the
king
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king fhall not take notice of any bill depending
in parliament; and that, before it has paffed
the two houfes, the royal affent or negative
fhall not be declared.

But that this rule was completely and 1in-
variably eftablithed in the reign of Elizabeth,
there is no reafon to believe. The political
expediency of fuch a regulation was, in that
age, not likely to become an object of general
attention. Neither was it inconfiftent with
the nature of the bufinefs, however contrary to
the ufual pra&tice, that the king, upon the in-
trodu&ion of a bill into parliament, fhould
prevent the labour of a fruitlefs difcuffion by
an immediate interpofition of his negative *.

Of this interpofition Elizabeth ecxhibited
fome remarkable inftances. The firft im-
provement of arts, manufactures, and com-
merce, by raifing the lower clafs of* the in-
habitants to a better condition, difpofed them
to free themfelves from the tyranny of the

* We find, however, that even so early as the second of
Henry the fourth, the comsons petitioned the king, that
he would not suffer any report to be made to him of mat-
ters debated amongst them, till they should be concluded ;
to which the king assented.

G G2 great
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gredt barons, and for that purpofe to court the
protection of the crown. But when this im-
provement was farther cxtended, the great
body of the people became ftill morc inde-
pendent, and found themfelves capable of de-
fending their privileges, whether in oppofition-
to the crown or to the nobles. This gave rife
to a new {pirit, which became confpicuous after
the acceflion of James the firft, but of which
the dawn began to appear in the reign of his
predeceflor ; a fpirit of liberty in the commons,
by which they were incited to regulate and to
reftrain fuch branches of the prerogative as ap-
peared the moft liable to abufe, and moft in-
confiftent with the enjoyment of thofe rights
‘which they were difpofcd to aflert.

Whenever a bill of this tendency was’
brought into parliament; fuch as that for
limiting the crown as head of the church, or
for.the diminution of its power in granting
monopolies ; the queen made no fcruple to de-
clarc immediately her oppofition to the mea-
fure, and even to prohibit any farther debate
upon the fubje&t. In doing this, the fecms to
have confidered herfelf as merely defending
thofe rights of the crown which had been

tranfmitted
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tranfmitted by her anceftors. Is not the fove-
reign, fa’d the miniftry in thofe cafes, abranch
of the legiflature ? Has the not a voice in the
paffing of laws ? When her negative has once
been interpofed, all farther decliberation upon
the fubject muft be entirely excluded ; and the
bill muft be laid afide, in the fame manner as
if it had been rejected -by cither houfe of par-
liament.

This view of the prerogative fuggefted
another cxcertion of authority, which, in the
prefent age, has been thought ftill more illegal
and arbitrary than the former. If, at any ftage
of a bill in parliament, the crown was entitled
to interpofe its negative, it fcemed to be a con-
fequence, that, upon the exercife of this nght,
any farther debate or deliberation upon the
fubje&t was precluded. The attempt to profe-
cute the bill, after fuch intimation was given
upon the part of the crown, was to reject the
detcrmination of the legiflature, to contemn
the authority of the fovercign, and, by faction
and clamour, to ftir up diforder and difcontent.
A behaviour of this kind was thought liable to
punifhment ; and Elizabeth, upon feveral occa-
fions, adventured to imprifon thofe members

GG 3 of
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of parliament who perfifted in pufhing forward
thofe bills which had been refufed by the
crown.

It is proper to remark, that thefe exertions
of her power were limited to cafes of that na-
ture. She never prevented the difcuffion of
any bill in parliament, except in cafes where _
her ancient prerogative was invaded ; nor did
fhe ever pretend to punifh the liberty of fpeech,
unlefs when indulged in continuing to puth
thofe bills which fhe had declared her final
refolution to reject. |

That fuch proceedings, however, by inti-
midating members of parliament, are calcu-
lated to prevent the proper difcharge of their
duty, is indifputable. The liberal ideas upon
this point, which are now happily reduced into
practice, may be regarded as onc of the greateft
improvements in the Britith conftitution. That
a fenator may be encouraged to perform his
duty to the public with fteadinefs and confi-
dence, he ought to enjoy an unbounded liberty
of fpecch, and to be guarded againft the re-
fentment either of the fovereign, or of any
other perfons in power, whom that liberty may
offend. From the controul of that houfe, of

| which
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which he is a member, he is likely to be ptre-
vented rom any great indecency and licen-
tioufnefs in the exercife of this privilege; and
his parliamentary conduét fhould not be im-
peached, or called in queftion, in any other
court, or from any other quarter. This prin-
ciple 1s now fufficiently underftood, and uni-
verfally acknowledged.  Its eftablithment,
however, marks a degree of feﬁnemcnt, and of
experience in political fpeculation, which, un-
der the government of the Tudor princes, the
nation could hardly be fuppofed to attain; and
the liberty of fpeech, then belonging to the
members of parliament, was probably limited
to fubjects which that affembly had a right to
difcufs.

The fituation of religious controverfy, in the
reign of Elizabeth, gave rif¢ to a new ecclefi-
aftical tribunal, whjch, in after times, was
likewife held inconfiftent with free govcm.-
ment, the court of high commiffion. It muft be
acknowledged, that the primitivg reformers, in
any country of Europe, though they zealoufly
oppofed the papal tyranny, were far from
adopting the liberal principle of religious tole-
ration. Such a principle would, perhaps, have

G G4 been
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been unfuitable to their circumftances, which
required that they thould combat the moft
inveterate prejudices, and overturn a fyftem,
which for ages had been advancing in refpect
and authority. As, in England, the king fuc-
ceeded to the fupremacy, which had been
vefted in the Roman pontiff, he became the
judge of orthodoxy in matters of religion; and
afflumed the power of dire¢ting the modes and
forms of religious worfhip. This authority
was, by Henry the eighth, delegated to afingle
perfon, with the title of Lord vicegerent. In
the reign of £lizabeth, parliament thinking it
fafer that fuch jurifdiction thould be entrufted
to a numerous meeting, empowered the queen
to appoint a commiffion for the exercife of 1t *.
This alteration was 2 manifeft improvement ;
yet the court of high commiffion was fo little
fettered bv the rules of law, and was fo much
calculated to indulge the rancour and animofity
infpired by theological difputes, that we may
eafily fuppofc the complaints, which it excited,
were not without foundation, Its abolition,
ina fubfequent reign, was farther recommended

* Burnet, Hist, Reform.
from
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from this confideration, that, after the full
eftablithment of the reformation, the fame
neceflity of inculcating uniformity of religious
tencts could no longer be pretended.

The great hiftorian of England, to whom
the reader 1s indebted for the complete union
of hiftory with philofophy, appears very ftrongly
imprefled with a notion of the defpotical
government in the reign of Elizabeth, and of
the arbitrary and tyrannical conduét difplayed
by that princefs.

1. He obferves, that ¢ fhe fufpended the
“ laws, fo far as to order a great part of the
¢ fervice, the litany, the Lord’s prayer, the
‘¢ creed, and the gofpels, to be read in Englifh.
““ And, having firft publithed injunétions, that
¢ all the churches fthould conform them-
“ felves to the practice of her own chapel, the
¢ forbade the hofte to be any more elevated
‘“ in her prefence ; an innovation, which, how-
‘“ ever frivolous it may appear, implied the
¢ moft material confequences.” .

But we muft not forget, that., in this cafe,
the difpenfing power was exercifed under great
limitations, and in very fingular circumftances.
Upon the acceflion of Elizabeth, the Protef-

tants,
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tants, who now formed the greateft part of
her fubjedts, exafperated by the late perfe-
cution, and in full confidence of prote&ion,
began to make violent changes; to revive the
fervice authorized by Edward the fizth, to pull
down images, and to affront the priefts of
the Roman catholic perfuafion. The queen
had called a parliament to fettle the national
religion; but, in order to ftop the progrefs of
. thefe diforders, an immediate interpofition of
the crown was neceflary. It was even pre-
tended by fome, that the parliaments, in the
late reign, had not been legally held, and that
of confequence the laws of Edward the fixth,
relating to the government of the church, were
fuill in force *. But, whatever regard might
be due to this, a temporary indulgence to the
proteftants, with refpe to the external forms
of religious worfhip, was highly expedient for
quicting their minds, and for preventing the
cdmmiffion of greatcr enormities. This in-
dulgence was followed by a proclamation
prohibiting all innovations, until the mat-
ters in difpute fhould be finally determined by

* Burnct,
parliament ;
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parliament; and, confidering the circumftances
of the crfe, ought to be regarded rather as a
meafure calcualted for the prefent fecurity of the
eftablifhed religion and its profeflors, than as
a violent exertion of the prerogative, in oppo-
fition to the laws of the land.

2. But this author, not contented with
afcribing to the crown a power of fufpending
the laws, has gone fo far as to affert, that it
was entitled, at pleafure, to introduce new
ftatutes. ¢ In reality,” fays he, ¢ the crown
s¢ poflefled the full legiflative power, by means
“ of proclamations, which might affe& any
‘¢ matter, even of the greateft importance, and
“ which the ftar-chamber took care to fee
““ morc rigoroufly exccuted than the laws
¢ themfelves *.” :

In anfwer to this, 1t will perhaps be thought
fufficient to obferve, that anciently the crown
poflefled no legiflative power ; that royal pro?
clamations were firft declared to have the
force of laws, in the latter part of the reign
of Henry the eighth; that even then, this
force was given them under great reftric-

* Hist. of Eng. vol. V. Appendix 3.
tions,
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"ﬁons, and in fingular cafes; and that in the
beginning of the fubfequent reign, 't was en-
tirely abolithed by thé fame_authority from
which it had procecded.

If the ftar-chamber, therefore, fupported this
power 1in the reign of Elizabeth, it muft have
been in dire& violation of the conftitution ;
and it is not likely, that ftretches of this kind
would often be attempted. But let us con-
fider what were the proclamations iffued in
this reign, which the {tar-chamber had an
opportunity to enforce. In virtue of the papal
fupremacy, with which the was invefted, Eli-
zabeth prohibited prophecyings or particular af-
femblics inftituted for fanatical purpofcs, and
not authorized by the church#. Having the
regulation of trade and manufactures, fhe alfo

* In the 6ifth of Elizabeth there was passed an a&, con-
sormable to a preceding one in the reign of Edward the
sixth, against fond and fantastical prophecies concerning the
queen and diver} honourable persons, which, it seems, had a
tendency to stir up sedition. From the name, it is not un-
hkely that the assemblies, alluded to in the proclamation
above-mentjoned, were supposed guilty of the like prac-
tices, and that Elizabeth was merely following out the in-
tention of an aét of parliament.

prohibited
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prohibited the culture of woad, a plant ufed for
the purpofe of dying. And, as a dire&or of
ceremonies, preferibing rules for the drefs of
thofe who appeared at court, or in public
places, the gave orders that the length cf the
fwords, and the height of the ruffs then in
fathion, thould be diminifhed. Thefe are the
important inftances adduced in order to prove
that Elizabeth fuperfeded the authority of acts
of parliament, and aflumed the legiflative power
in her own perfon.

3. The fame hiftorian appears to conceive,
that, among other branches of prerogative exer-
cifed by Elizabeth, was that of im' -fing taxes.
¢ There was,” he remarks, < a fpecies of fhip-
““ money impofed at the time of the Spanith
‘“ invafion : the feveral ports were required to
¢ equip a certain number of veflels at their
“ own charge; and. fuch was the alacrity of
¢ the people for the public defence, that fome
‘¢ of the ports, particularly London, fent double
¢ the number demanded of them *¥.””  And 1n
a fubfequent period of the Englifh hiftory, hav-
ing mentioned a requifition made by Charles

* Vol V. Appendix 3.
the
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the firft, that the maritime towns, fogethier with
the adjacent counties, hould arm a certa'n num-
ber of veflels, he adds ; ¢ This is the firft ap-
« pearance, in Charles’s rcign, of thip-money ;
¢ a taxation which had once been impofed by
<« Elizabeth,but which afterwards, when carried
¢ fome fteps farther by Charles, occafioned fuch
¢ violent difcontents *.”

Ship-money was originally a contribution by
the maritime towns, for the fupport of the
fleet, correfponding, in fome meafure, to the
fcutages which were paid by the military
people in room of perfonal fervice in the ficld.
When it caane, therefore, to be a regular af-
feflment, exacted by public authority, it fell of
courfe under the regulation of parliament; and,
like other taxes, being gradually puthed be-
yond its original boundaries, was extended to
the counties in the neighbourhood of the fea,
and at length to the moft inland parts of the
kingdom. To oppofe an invafion which
threatened the immediate deftru@ion of her
cmpire, Elizabeth had recourfe to the cufto-
mary afliftance of the fea-port towns; and, fo

Vol. VL.
far
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far from ufing compulfion to procure it, was
freely funplied with a much greater force than.
the required. How can this meafure be con-
fidered as analogous to the condué of Charles
the firft, in levying that fhip-money, which
gave rife to fuch violent complaints? The
contribution obtained by Elizabeth was alto-
gether voluntary : that which was levied by
Charles was keenly difputed by the people, and
enforced by the whole power of the crown.
The fupply granted to Elizabeth was furnithed
by the maritime towns only; who, by their
employment and fituation, were connected
with the equipment of veflels: that which was
extorted by Charh-:s, had been converted into a
regular tax; and was impofed upon the na-
tion at large. The fhip-moncy of Elizabeth
was procured in a fingle cafe, and one of fuch
extraordinary ncccfﬁt), as would have excufed
a deviation from the common rules of govern?
ment.  But the thip-money of Charles wasnot
palliated by any pretence of neceflity : it was
introduced, and, notwithftanding'the clamours
of the people, continued for a confiderable pe-
riod, with the avowed intention of enabling
the king to rule without a parliament,

4. But



464 GENERAL REVIEW

4. But the chief ground of this opinion,
soncerning the tyrannical behaviour of Eliza-
beth, and the defpotical nature of her govern-
ment, appears to be her interference in the de-
bates of parliament; her imprifonment of
members for prefuming to urge the profecution
of bills, after fhe had put a negative upon
them ; and the tamenefs with which parlia-
ment fubmitted to thofe excrtions of preroga-
tive.

It muft be confefled, that if, in the prefent”
age, a Britifh monarch fhould act in the fame
manner, and thould meet with the fame ac-
quiefcence from parliament, we might reafon-
ably conclude that our freedom was. entirely
deftroyed. But the fubmiffion of that afflembly,
at a period when the order, in which the king's
ncgative thould be interpofed, was not invari-
ably determined, does not argue the fame cor-
ruption ; and therefore will not warrant the
fame conclufion. Whatever might be the
view entertained by fome members of parlia-
ment in that age, the greater part of them
werc probably not aware of the confequences
with which thofe exertions of the crown might

be attended ; and as, with reafon, they placed
great
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grea. confidence in the queen’s intentions, thei¢
jealoufy was not' roufed by a mcafure which
did not feem to violate any fixed rule of the
government. .
Neither have we any good reafon to infer,
that, becaufe this point had hitherto been left
undetermined, the conftitution was of no value
or efficacy to maintain the rights of the peo-
ple. It was, no doubt, a great defcét in the
political fyftem, that the king might put a
ftop to any bill depending 1n parliament, and
prevent any farther debate with rclation to it.
But cven this power of the fovereign was far
from rendering the government defpotical. By
means of it, he might the more effectually de-
fend his own prerogative, but it could not en-
able him to encroach upon the liberty of - the
fubject. The parliament, without whofe au-
thority no innovation could be made, was the
lefs capable of mtroducmg any new rcgulatlon‘
but not the lefs qualified to maintain the go-
vernment as it ftood. The power of taxation,
at the fame time, threw a prodigious wecight
into the fcale of parliamentary influence. By
the increafing expence of government, a cone
fequence-of the improvement of arts, and the
VOL. 1L H H advancement
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advancement of luxury, the old revenucs oS the
crown became daily more inadequate to the
demands of the fovercign; which laid him
under the neceflity of making frequent appli-
cations to parliament for extraordinary fupplics.
“This, 2s1t reduced him to a dependence upon
that affembly, cnabled 1t to take advantage of
his neceflitics, and to extort from him fuch
conceflions as experience had thown to be re-
quifite for {fecuring the rights and privileges of
the people.

5. According to Mr Hume, ¢ the govern-
“ ment of England, during that age, however
« different in other particulars, bore, in this
¢ refpedt, fome refemblance to that of Turkey
« at prefent: the fovercign poflefled every
¢ power, except that of impofing taxes : and
¢ in both countries this limitation, unfupport-
s¢ ¢d by other privileges. appears rather preju-
¢ dicial to the people. In Turkey, it obliges
¢ the Sultan to permit the extortion of the
«¢ bathaws and governors of provinces, from
< whom he afterwards fqueezes prefents, or
¢ takes forfeitures. In England, it engaged
¢« the queen to cret monopolies, and grant

« patents for exclufive trade: an inven-,
tion
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“ ticn fo pernicious, that had fhe gone on,
“ during 1 trac of years, at her own rate,’
“ England, the feat of riches, and arts, and
‘¢ commerce, would have contained, at pre-
“ fent, as little induftry as Morocco, or the
¢« coaft of Barbary ¥.”

But furely, in England, the fovercign was
not poflefled of every power, except that of
impofing taxes. The power of legiflation was
vefted in the king, lords, and commons. The
judicial power was not, in ordinary cafes, ex-
ercifed by the crown, but was diftnbuted
among various courts of juftice ; and though,
in thefe, the judges, from the manner of
their appointment, might be fuppofed to fa-
vour the prerogative, yet the modes of their
procedure, and the general rules of law, were
in moft cafes too invariably determined, to
permit very grofs partiality. The inftitution
of juries, befides, which had long been com-
pletely cftablifhed in England, was calculated
to counterbalance this natural bias of judges,
and to fecure the rights of the people. Isit
poflible that, in fuch a government, the power

* History of England, vol. V. Appendix 3.
HH?2 of
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of the monarch can be ferioufly compaxed to
that which prevails in Turkey ?

The fovereign, indeed, was entitled to ere&
monopolics, and to grant exclufive privileges ;
which, in that period, were thought neceflary
for the encouragement of trade and manufac-
tures. That thefe grants were often beftowed
for the purpofec merely of deriving a pecuniary
advantage to the crown, it is impoffible to
deny. But who can belicve that the perqui-
fites, arifing from this branch of the preroga-
tive, or from fuch of the feudal incidents as
were ftill of an arbitrary nature, were ever
likcly to defray the extraordinary expences of
the crown, and to fuperfede the ncceflity of
foliciting taxes from parhament ?

The ftar-chamber, and the court of high
commiflion, were doubtlefs arbitrary and op-
preflive tribunals; and were in a great mca-
fure under the dire&ion of the fovereign. But
their interpofition, though juftly the fubject
of complaint, was limited to fingular and pe-
culiar cafes ; and, had it been puthed fo far as
to give great interruption to the known and
eftablithed courfe of juftice; it would have
occafioned fuch odium and clamour, as no

prince
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prince of common underftanding would be
willing to incur.

To be fatisfied, upon the whole, that the
Englifh conftitution, at this period, contained
the effential principles of liberty, we need only
attend to its operation, when the queftion
was brought to a trial, in the reigns of the
two fucceeding princes. At the commence-
ment of the difputes between the houfe of
commons and the two firft princes of the
Stewart family, the government ftood pre-
cifely upon the fame foundation as in the time
of Elizabeth. Neither the powers of parlia-
ment had been encreafed, nor thofc of the
fovereign diminifthed. Yet, in the courfe of
that ftruggle, it {foon became evident, that par-
liament, without going beyond its undifputed
privileges, was poflciled of futficient authority,
not orly to rcfift the gncroachmcnts of prero-
gative, but even to explain and define its ex*
tent, and to eftablifhh a more compleat and re-
gular fyftem of liberty. It was merely by with-
holding fupplics, that the parlianicnt was able
to introduce thefe important and faiutary re-
gulations. Is the power of taxation, therefore,
to be confidered as prejudicial to the people ?

HH3 Ought



47'0 CONCLUSION OF THE PERIOD,

‘Ought it not rather to be regarded as the toun-
dation of all their privileges, and the great
mean of eftablithing that happy mixture of
monarchy and democracy which we at prefent
enjoy ?

Conclufion of the Period, from the Norman Con-
queft.

Whe~ we review the Englith conftitution,
under the princes of the Norman, the Planta-
genet, and the Tudor line, it appears to illuf-
trate the natural progrefs ot that policy which
obtained 1n the weftern part of Europe, with
fuch pecculiar modifications, as might be cx-
pe&ted, in Britain, from the fituation of the
country, and from the character and manners
of the inhabitants. By the completion of the
fzudal fyttem, at the Norman conquefi, the
anthority of the fovercign was confiderably en-
creafed ; at the fame time that his powers, 1n
conformuty to the practice of cvery rude king-
dom, were, 1n many refpelts, difcretionary and
uncertain. The fubfequent progrefs of govern-
ment produced a gradual exaltation of the

Crown ;



FROM THE NORMAN CONQUEST. 471

crown ; but the long continued ftruggle be-
tween the king and his barons, and the feve-.
ral great charters which they extorted from
him, contributed to afcertain and define the
extent of his prerogative. While the monar-
chy was thus gaining ground upon the an-
cient ariftacracy, the conftitution was acquir-
g fomething of a regular form, and, by the
multiplication of fixed laws, provifion was
madc againft the future cxertions of arbitrary
power.

By the infular fituation of Britain, the Eng-
lith were little expofed to any foreign invafion,
except from the Scots, whofe attacks were fel-
dom very formidable: and hence the king,
being prevented from engaging in extenfive
national enterprizes, was deprived of thofe nu-
merous opportunitics for ﬁgnalumg his mili-
tary talents, and for fecuring the admuiration
and attachment of his fubjects, which were
enjoyed by the princes upon the neighbouring
continent. Thus the government of England,
though it proceeded in a fimilar’courfc to that
of the other monarchics in Europe, became
lefs abfolute than the greater part of then: -

HHA4 and
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and gave admittance to many peculiar inftitu-
tions in favour of liberty.

The fame infular fituation, together with
the climate and natural produce of the coun-
try, by encouraging trade and manufactures,
gave an carly confequence to the lower order
of the inhabitants; and, by uniting their in-
tereft with that of the king, in oppofing the
great barons, difpofed him to encreafe their
weight and 1mportance in the community,
Ubpon this account, when the crown had at-
tained its greateft elevation, under the princes
of the Tudor family, the privileges of the
commons were not regarded as hoftile to the
fovereign, but were cherithed and {upported
as the means of extending his authority,

In congequence of thefe peculiar circum-
ftances, the government of England, before
the acceffion of James the firft, had come to
be diftinguithed from that of every other king-
dom in Europe : the prerogative was more li-
mited ; the national affembly was conftituted
upon a more popular plan, and poffefled more
extenfive powers ; and, by the intervention of

juries,.
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juries, the adminiftration of juftice, in a-mane
ner confiftent with the rights of the people;
was better fecured.

Thefe peculiarities, it is natural to fuppofe,
could hardly efcape the attention of any perfon,
even in that period, who had employed him-
felf in writing upon the government of his
country. And yet the hiftorian, whom I for-
merly quoted, imagines that, before the reign
of James the firft, the Englith had never dif-
covered any difference between their own cone
ftitution and that of Spain or France; and
declares ¢ that he has not met with any wri-
 ter in that age, who fpeaks of England as
¢ a limited monarchy, but as an abfolute one,
¢ where the people have many privileges*.”
This appears the more extraordinazry, as fo-
reigners, he acknowledges, were fufliciently
fenfible of the diftinction. ¢ Philip de Co-
“ mines remarked the Englith conftitution to
‘¢ be more popular, in his time, than that of
¢ France. And Cardinal Bentivoglio men-
“ tions the Englith government as fimilar to
* that of the Low Countries under their

* Seg note Q, at the end of vol. VL
¢ princes,
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« princes, rather than to that of Francc or
¢ Spain ¥.”

To prove that Englifh authors did not con-
ceive their government to be a limited monar-
chy, it is farther obferved, that Sir Walter
Raleigh, a writer fufpeted of leaning towards
the puritanical party, divides monarchies into
fuch as are entire, and fuch as are lmited or
reflrained ; and that he claffes the Englifh go-
vernment among the former. It muft be ob-
ferved, however, that by a limited monarchy,
in this paflage, i1s mecant that 'in which the
king has not the fovereignty in time of peace,
as in Poland. This is the explanation which
the author himfelf gives of his daérine.

But not to infift upon the expreflions of Sir
Walter Raleigh, a courtier, who thought it
incumbent upon him to write of queen Eliza-
beth in a ftyle of romantic love ; an adventu-
rer, continually engaged in projects which re-
quired the countenance and fupport of the
prince ; I fhall mention two Englith writers,
whofe authority upon this point will perhaps
be thought fuperior, and whofe opinion 1is
much more dire&t and explicit.

* See nete Q, at the end of val. VI,
The
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The firft is Sir John Fortefcue, the lord’
chief ju'tice, and afterwards the chancellor to
Henry the fixth, who has written a treatife
upon the excellence of the Englith laws, and
who, from his profeflion, as well as from the
diftinguifhed offices which he held by the ap-
pointment of the fovereign, will not readily
be fufpedted of prejudices againtt the preroga-
tive ¥, This author, inftead of conceiving the
Englith government to be an abfolute monar-
chy, defcribes it in language that fcems, in
cvery refpe, fuitable to the ftate of our pre-
fent conftitution. After diftinguithing govern-
ments into regal and political, that is, into ab-
folute and limited, he is at pains, through the
whole of his work, to inculcate, that the Eng-
lith government is of the latter kind, in oppo-
fition to the former. * The fecond point,
“ mpﬁ worthy pr@q,cc, whercot you ftand in

* 'This book was translated into English, and published
in the feign of Elizabeth, by Robert Mulcaster, a student
of law, and dedicated to one of her vatxces of the’Coms-
mon Pleas. From the dedication, it uhou]d seem that the
doltrines contained in this publication, were not under-
stood to be, in any degree, offensive to administration, or
contrary to the ideas, of the English constitution, enter-
tained by the lawyers of that reign. ,

‘ ¢« fear,”
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‘. fear,” (I make ufe of the old tranflation, to
avoid the poflibility of ftraining the expreflion)
«™hall in like manner, and as eafily as the
“¢ other, be confuted. For you ftand in doubt
« whether it be better for you to give your
« mind to the ftudy of the laws of England,
“ or of the civil laws; becaufe they, through-
« out the whole world, are advanced in glory
¢« and renown above all men’s laws. Let not
“ this fcruple of mind trouble you, O moft
¢ noble prince : for the king of England can-
““ not alter nor change the laws of his realm,
“ at his pleafure. For why, he governeth his
‘¢ people by power, not only rigal but political.
«“ If his power over them were regal only,
<« then he might change the laws of his realm,
« and charge his fubjeéts with tallage and
« other burdens without their confent *,”—

* ¢ Secund..m vero, princeps, quod tu formidas, consi-

“ mili nec majori opera elidetur. Dubitas nempe, an
¢ Anglorum legum, vel civilium ftudio te conferas, dum
¢ civiles supra humanas cunétas leges alias, fama per orbem
¢ extollat gloriosa. Non te conturbet, fili regis, h= mentis
“ evagatio: nam non poteft rex Angliz ad libitum suum,
¢ leges mutare regni sui.  Principatu namque, nedum regali,
“ sed et patitico, 1pse suo populo dominatur. Siregeli tantum
 ipse praesset iis, leges regni sui mutare ille posset, za//a-
¢ ghuin
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The aim of a limited monarchy he-afterwards
explains more fully. ¢ Now you underftand,”
fays he, “ moft noble prince, the form of s
« ftitution of a kingdom political ; whereby
“ you may meafure the power, which the
‘¢ king thereof may cxercife over the law, and
¢ fubjelts of the fame. For fuch a king is
« made and ordained for thc defence of the
“ law of his fubjells, and of their bodies, and
¢ goods, whereunto he receiveth power of his
¢ people, fo that he cannot govern his people
“ by any other power *.”—Then follows a
more particular application of this dodrine
to the conftitution of England. ¢ Now whe-
« ther the ftatutes of England be good or not,
¢ that only remaineth to be difcufle?. For
¢¢ they proceed not only from the prince’s
« pleafure, as do the laws of thofe kingdoms

¢ gium quoque at ceterd onera eis imponer: ipsis inco’nsul-—
¢ tis.”— Fortescucy de Laudtbus Legum Anglie, c. 9.

» ¢ Habes in hoc jam, princeps, instituti omnis politict
 regni formam, ex qua metirc poteris potestatcm quam rex
¢ ejus in leges ipsius, aut subditos valeat cxercere. Ad tute-
¢ lam namque legis subditorum, ac eorum corporum, et bos
¢ norum, rex hujusmodi erectus est 3 et ad hanc potestatem
“a populo efluxam ipse habet, quo ei non licet potestate
¢ alia suo populo dominari.”—Cap. 13. '

“ that



478  ° CONCLUSION OF THE PERIOD;

* that are: ruled only by regal government,
* where fometimes the ftatutes do fo procure
¢ the fingular commodity of the maker, that
¢ they redound to the hinderance and damage
“ of his fubjects.—But ftatutes cannot thus
“ pafs in England, for fo much as they are
* made, not only by the prince’s plcafure, but
“ alfo by the aflfent of the whole realm: fo
¢ that of ncceffity they muft procure the
“* wealth of the pcople, and in no wife tend
 to their hinderance *.”—After ftating fome
objc&ions, in the name of the prince, he goes
on; “ Do you not now fee, moft noble prince,
“ that the morc you objeé againft the laws of
“* England, the more worthy they appcar —I
“ fce plainly, quoth the pi’incc, that in the
¢ cafec wherein you have now travailed, they
¢ have the pre-emincnce above all other laws

* ¢ Statuta tunc Anglorum, bona sint necne, solum restat
* explorandum. Non enim emanant illa a principis solum
“ voluntate, ut leges in regnis qua tantum rega/ster guber-
¢ nantur, ubi quandoque statuta ita constitutentis procurant
¢ comiaodum singulare, quod in ejus subditorum ipsa re-
¢ dundant dispendium.—Sed non sic Anglizz statuta oriri
¢ possunt, dum zedum principis voluntate, sed et totius regni
¢ agsensu, ipsa conduntur, quo populi lesuram illa efficere
¢ nequeunt, vel gon eorum commodum procurare.”—

Cap. 18.
of
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»f the world; yet we have heard that fome
of my progenitors, kings of England, have
not been pleafed with their own laws, and
have therefore gone about to bring in the
civil laws to the government of England,
and to abolifh their own country laws. For
what purpofe and intent they fo did I much
marvel.—You would nothing marvel there-
at, quoth the chancellor, if you did deeply
confider with yourfclf the caufe of this in-
tent. For you have heard before, how that
among the civil laws, that maxim or rule is
a fentence moft notable, which thus fingeth,
The prinee’s pleafure flandeth in force of a law;
quite contrary to the decrees of the laws of
England, whereby the king thercot ruleth
his people, not only by regal/ but alfo by po-
litical government ; infomuch that, at the
time of his coronation, he 1s bound by an
oath to the obfervance of his ‘own law :
which thing fome kings of England, not
well brooking, as thinking that thereby they
fhould not frecly govern their fubjects as
other kings do, whofe rule is only regal,
governing their people by the civil law,

and chiefly by that forefaid maxim of the
“ fame
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* fame law, whercby they, at their pleafure,
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change laws, make new laws, exccute pu-
nithments, burden their fubjeéts with char-
ges; and alfo, when they hift, do determine
controverfies of fuitors, as pleafeth them.
Wherefore thefe your progenitors went
about to caft off the yoke political, that thcy
alfo might rule, or rather rage over the
people their fubje&s in regal wife only : not
confidering that the power of both kings 1s
equal, as in the forcfaid treatife of the law
of nature is declared ; and that to rule the
people by government political is no yoke,
but liberty, and great fecurity, not only to
the fubje@s, but alfo to the king himf{elf,
and further no fmall lightening or eafement
to his charge. And that this may appear
more evident unto you, ponder and weigh
the experience of both rcgiments; and be-
gin with the king of France, perufing after
what fort he ruleth his fubjets, by regal go-
vernment alone : and then come to the effeét
of the joint governance, regal and political,
examining by experience how and in what

manner the king of England governeth his
« fubjeéts.”
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“ fubjets*.” After thefe obfervations, the’
author, 1ir two feparate chapters, contrafts the

* ¢ Nonne vides jam, prineeps clarissime, leges Anglie
¢ tanto magis clarescere, quanto eisdem tu amplius reluc-
< taris? Princeps, video, inquit, et eas inter totius orbis
¢ jura (in casu quo tu jam sudasti) prefulgere considero;
 tamen progenitorum meorum Angli®z regnum quosdam
¢ audivimus, in legibus suis minime delectatos, satagentes
¢ preinde leges civiles ad Angliz regimen inducere, et
¢¢ patrias leges repudiare conatos : horum revera consilium
¢ vehementer admiror. Cancellarius. Non admirareris,
¢ Princeps, si causam hujus conaminis mente solicita per-
¢ tractares. Audisti namque superius quomodo inter leges
€ civiles preecipua seatentia est, maxima sive regula illa
* quee sic canit, quod principi placuil legis habet wigovem :
¢ qualiter non sanciunt leges Anglixe, dum nedum regalirer,
* sed et politice rex ejusdem dominatur in populum suum,
¢ quo ipse in coronatione sua ad legis suz observantiam
‘¢ astringitur sacramento; quod reges Angliz wgre ferentes,
“ putantes proinde se non libere dominari in subditos, ut
\¢ facient reges regaliter tantum principantes, qui lege civili
“ et potissime predicta legis illius maxin, regulnt plebem
“ suam, quo ipsi, ad eorum libitum, jura mutant, nova’
“ condunt, peenas infligunt, et onera imponunt subditis
* suis, propriis quoque arbitriis, contendentium, cum ves
*¢ Iint dirimunt lites. Quarc moliti sunt ipsi progumuxu
“ twi hoc jugum paliticum abjicere, ut consumlucr ct ipei
*“ in subjectum  populum segaliter tantum dormnarx, sed
« potuis debacchari queant: non attendentes quod wqualic
% est utriusque regis potentia; ut in predicto tractatu dr
“ natyra legis nature docetur 3 et quod non jugum scd li-

VOL. 11, 31 € hertas
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mifery produced by the abfolute government
in France with the happinefs refu'ting from
the limited monarchy in England. The whole
treatife i1s well worth an attentive perufal ; as
it contains the judgment of a celebrated law-
yer, concerning the mixed form of the Eng-
lith conftitution, at a period when fome have
conceived it be no lefs arbitrary and defpotical
than that which was cftablifhed in France or
in any other kingdom of Europe.

It will occur to the reader, that the opinion
of Sir John Fortefcue, in the paffages above
quoted, 1s widely different from that of M.
Hume, who maintains that the legiflative
power of the Englith parliament was a mere
Jallacy.

The other Englith writer, from whofe au-
thority it appears that the government of Eng-

“ bertas est politice regere populum, securitas quoque max=
 ima ncdum plebi, sed et ipsi regi, allevatio etiam non
“ minima solicitudinis suz. Quz ut tibi apertius pateant,
‘ urriusque regiminis experientiam percunctare, et a re-
* gimine tantum regali, qualiter rex Franciz principatur in
¢ subditos suos, exordium sumité : deinde a regalis et poli-
¢ tici regiminis effectu, qualiter rex Anglie domimatur in
€ sibi subditos populos, experientiam quzre.” Vide cap.

32 33 34
land
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land was, at this time, underftood to be a li-
mited monarchy, is Sir Thomas Smith, & dif-
tinguithed lawyer, and principal fecretary both
to Edward the fixth and to Elizabeth. In his
Commonwealth of England; a work which
unites liberality of fentiment with fome phi-
lofophy ; this author, after explaining the ori-
gin and progrefs of government, has o~cafion
to confider more particularly the nature of the
Englith conftitution. ¢ The moft high and
¢ abfolute power,” fays he, “of the rcalm of
¢« England, confifteth in the parliament.—The
«¢ parliament abrogateth old laws, maketh new,
¢ giveth order for things paft, and for things
¢ hereafter to be followed, changeth nights
¢« and poffeflions of privatc men, legitimateth
¢ baftards, eftablitheth forms of religion, al-
¢ tereth weights and meafures, giveth form
“ of fucceflion to the crown, ddfincth of
“ doubtful rights, whereof no law is already
“ made, appointcth fubfidics, tailles, taxes,
* and impofitions, giveth moft, free parddns
“ and abfolutions, reftoreth i blood and
‘““ name, as the higheft court, condemncth
‘ or abfolveth them whom the prince will

112 ¢ put
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put to that trial. And, to be fhort, all
thae ‘ever the people of Rome might do,
either in centuriatis, comitiis, or tributis, the
fame may be done by the parliament of
England, which reprefenteth, and hath the
power of the whole realm, both the head
and the body. For every Englithman is
intended to be there prefent, either in per-
fon or by procuration and attorney, of what
prcheminence, ftate, dignity, or quality fo-
ever he be, from the prince to the loweft
perfon of England. And the confent of
the parliament 1s taken to be every man’s
confent ¥."—Among the privileges of par-

liament, mentioned by this well-informed wri-

ter, one is, that the members ¢ may frankly

£

4

(X%

and freely fay their minds, in difputing of
fuch matters as may come in queftion, and
that without offence to his majefty +.”"—

He alfo enumcrates the feveral branches of the
prerogative ; fuch as that of making peace
and war, of colning money, of appointing the

higher officers and magiftrates of the realm,

* Commonwealth of Lngland, b.ii. cb. 2.
b Ibid. ch. 3.
of
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of darawing the tenths and firft fruits of eccle-
fiattical henefices, of iffuing writs andsegecu-
tions, of levying the wardfhip, and firft marri-
age, of all thofe who hold of the king in chief.
What he fays concerning the difpenfing power

of the fovereign dcferves particular notice, as

he mentions the foundation of that power, and

the limitations under which it was underftood

to be exercifed.
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¢« The prince,” he obferves, ¢ ufeth alfo to
difpenfec with laws made, whereas equity
requireth a moderation to be had, and with
pains for tranfgrefling of laws, where the
pain of the law 1s applied only to the prince.
But where the forteit, (as in popular aétions
chanceth many times) 1s part to the prince,
the other part to the declarator, deteétor, or
mmformer, there the prince doth difpenfe for
his own part only. Where the criminal is
intended by inquifition (that manner is call-
ed with us at the prince’s fuit) the prince
giveth abfolution or pardon, yet with a
claufe modo flet re¢tus in curia, that is to fay,
that no man object againft the offender.
Whereby, notwithftanding that he hath the

‘“ prince’s
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“ prince’s pardon, if the perfon offended will
" WWOII him the accufation (whi~h in our
“ lapguage is called the appeal) in cafes where
“ it lieth, the prince's pardon doth not ferve
s the offender *.”” With what reafon, there-
fore, or plauﬁbxhty, can it be afferted, that no
lawyer, in the reign of Elizabeth, conceived
the Englifh conftitution to be a limited mo-
narchy ?

In perufing thefe accounts of the Englifh
government, we cannot fail to remark, that
they are fo little enforced by argument, and
delivered with fuch plainnefs and fimplicity,
as makes it probable that they contained the
doé&rines univerfally received in that age, and
which had never been the fubject of any doubt
or controverfy.

The views of this important queftion, which
have been fuggefted by other writers, 1t 1s not
my intention to examine. But the opiglons
of this eminent hiftorian are entitled to fo
much regard, and appear, in this cafe, to have
fo lttle foundation, that 1 could not help
thinking it 1mproper to pafs them over in

¥ Commonwealth of England, b. ii. ch. 4.
filence.



FROM THE NORMAN CON@UEST. 487

filence. The improvements made in the Eng-
lith government, from the acccﬂim‘”o@, the
houfe of Stewart to the prefent time, thh
the prefent ftate of the Britith conftitution in
all its principal branches, arc intended for the
fubject of a future inquiry.

END OF THE SECOND VOLUME.

T. Gulet, Printer, Salisbury square.
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