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EDITOR'S PREFACE

| THINK that readers of Dr. Stoyanovsky's La Theorie
Generale des Mandats Internationaux (Paris, 1925) will
welcome this further work from his pen. There was
perhaps no part of the Covenant that caled forth
more derision from the cynical and the worldly-wise
than the Mandates System contained in Article X X I I,
which was scoffed at as a mere cloak for ' old-fashioned '
annexation. Dr. Stoyanovsky's monograph, which is
certainly penetratinginits analysis, and, so far as| can
judge, is marked by a high degree of objectivity, will
enable the reader to judge how far at any rate in the
caxe of this Mandate the ideas and ideals latent in the
Covenant are being translated into reality. The Man-
dates System represents the irruption of the idealist
into one of the periodical world settlements which have
in the past lain too much in the hands of so-caled
'practical men.' Itistoo early yet to say whether the
idealist is going to be justified or whether his ideal will
fail and be smothered. My own belief is that, at any
rate in the case of the Palestine Mandate, the idealist
is ' making good," because the men who are conducting
the experiment have a sincere faith in the ideal and the
administrative skill to put it into practice.

ARNOLD D. M°NAIR.

CAMBRIDGE, June 1928,






AUTHOR'S PREFACE

THIS work has grown out of a dissertation for the degree
of Doctor of Laws of the University of London. Itis
an attempt to examine the peculiar character of the
Palestine mandate in the light of the genera principles
of the mandates system as a whole. "Article XX 11 of
the Covenant of the League of Nations lays down that
the well-being and development of such peoples as are
not yet able to stand aone form a sacred trust of
civilization, and while applying this guiding principle
to the local inhabitants, the Palestine mandate provides
for the extension of its scope to the Jewish people on
the ground of the historical connection which is recog-
nized as existing between this people and Palestine.
Thisis, in short, what constitutes the peculiarity of the
mandate with which we are here concerned.

The fact that one can treat questions of this kind
from alegal point of view without being considered as
a mere ' ideologist'—save perhaps by a few ' realists *
of the older school—may be regarded as an indication
both of the development which has taken place in
international law since the Great War, and of the direc-
tion which this development has followed and is likely
tofollow infuture. Thisismainly due to the influence
of what has sometimes been termed ' laforce desidees'’
ininternational relations, and it may indeed be said that
it is by these ' ideas ' that the progress of international
law islargely guided. Thus the protection of minorities,

Vi



viii THE MANDATE FOE PALESTINE

the mandates system, and the League of Nations itsalf,
which only recently were no more than ' idess,' form
to-day an integral part of international law. Thus,
again, the 'idea’ of a national home for the Jewish
people has ultimately found its way into international
law and now constitutes an integral part of the Palestine
mandate.

This work is neither a defence nor a criticism of the
Pal estine mandate, but an exposition of what it actually
$ams to mean in theory and to be in practice. It has
been said of this mandate—and this is probably dso
true of the others—that it was easer to write than to
read ; to try to assis in its reading by interpreting its
provisions and following up the effect they have been
given by legislation and otherwise is the object of this
monograph. But while interpretation of necessity has
its limits in the letter of the texts to which it applies,
construction has its own in the spirit of these texts.
Neither the one nor the other may be alowed to over-
step these limits without leaving the domain of law for
that of politics or diplomacy, and it has throughout
been the preoccupation of the author to confine the
soope of this work, in so far as this is possible, to the
legal aspects of the various questions raised by the
Palestine mandate. While one can understand and
sympathize with those who may be inclined to mistrust
what they call a 'lawyer's treaty," it can hardly be
denied that the legal interpretation of international
instruments provides an additional guarantee for the
safeguard of such rightsand interests as may beinvolved.

This monograph is divided into an introductory chap-
ter on the historical antecedents of the Palestine man-
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date, and two parts, the first of which deds with the
Jewish national home and the second with the mandate
proper. This division was adopted mainly with a view
to emphasizing the dual aspect of the Palestine mandate
and the specia characteristics of the two sts of obliga-
tions assumed by the Mandatory in virtue of its provi-
sons. The obligations resulting from the national home
policy and the mandate proper are by no means incon-
sistent with each other, being equally based, as this
book has attempted to show, upon the very principles
which are at the foundation of the League of Nations
itself.

| wish to express my sincere thanks to Mr. Arnold D.
M°Nair, C.B.E., LL.D., Fellow of Gonville and Caius
College and Lecturer in the University of Cambridge,
formerly Reader in Public International Law in the
University of London, for the interest he has so kindly
taken in this work, and for the help and advice he was
aways ready to give me. As Editor of the Series of
Contributions to International Law and Diplomacy to
which this book belongs, he went over the proofs, and
| am indebted to him for his suggestions.

| have aso to thank Messs. Longmans, Green & Co.
and Messs. T. & A. Congtable for their helpful co-
operation, as well as the Publication Fund of the Uni-
versity of London for a grant in aid of the publication
of thiswork.

J. STOYANOVSKY.

LONDON, June 1928.-
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INTRODUCTORY
THE EASTERN QUESTION AND THE GREAT WAR

THE general state of the Turkish Empire during the
nineteenth and the beginning of the twentieth centuries
was a result of the inherent weskness of an empire which
formed a largely artificial and purely geographical link
between three continents, different races and religions,
and a great variety of nationalities. The survival of this
empire, in spite of the awakening sdf-consciousness of
the nationalities which it comprised, can be explained,
on the one hand, by the moral and religious power
of Islam, on the other, by the rivalries of certain
European States. Turkey has exercised considerable
influence over the Mohammedan world, and in virtue
of this fact has commanded a certain amount of
respect on the part, of these States. It was the only
Mohammedan independent empire under the sovereignty
of a Sultan who was, at the same time, the religious chief
of Islam. But although the moral and religious power
of Islam was a determining factor in the preservation of
the Turkish Empire, yet its importance as an inter-
national force was comparatively small, the different
Mohammedan territories having been politically divided
into colonies, protectorates, zones of influence, etc.,
which were shared among various European Powers.
The large massss of Mohammedans, scattered and largely
ignorant as they were, could not have been of any great
help to the Turkish Empire had its partition been
decided upon by the interested Powers.  This decision,
A



2 INTRODUCTORY

however, was never taken, owing to the permanent state
of rivalry and suspicion which was one of the most
characteristic features of European diplomacy in regarc
towhat wasknown as the' Eastern Question.” Without
entering into details, it will be sufficient to mention the
opposition of interests between Great Britain and Russa
in the Straits; the antagonism between Great Britair
and France on the Mediterranean shores of Turkey, and
between various Powers and Germany in Mesopotamia
in connection with the famous ' Bagdadbahn' ques
tion; and the rivalry between Italy and Greece with
regard to the Islands and the Eastern shores of the
Aegean Sea—to say nothing of the Balkans with theii
inextricable complications. All these rivalries are
notorious in spite of the fact that they were exercised
under cover of the most secret of diplomacies.

The situation was rendered still more complicated by
therevival of theold theory of ' balance of power ' which
kept Europe divided into two hostile groups during
the last few decades preceding 1914. To each of these
groups Turkey was an all-important asst in the even-
tuality of war, not so much on account of her military
strength as because of her geographical and strategic
position. The correctness of this view was proved
during the Great War when, owing to the possesson of
the Straits by Turkey, the Allies could not secure the
necessary geographical unity, whilethe Central European
Powers formed a united block. This geographical
importance of Turkey, from the point of view of the
European balance of power, may thus be considered as
a contributory factor in the preservation of its empire.
Turkey's entry into the war proved to be the beginning
of the end of the Ottoman Empire. What could not
be achieved by separate action of rival Powers was
rendered possible by the creation of common interests in
the Great War,



INTER-ALLIED NEGOTIATIONS

THE SECRET TREATIES AND AGREEMENTS

As early as March 1915 a secret agreement, the first of
a series, was arrived at between Russia, Great Britain
and France for the annexation by Russia of the city of
Constantinople, the Straits and adjoining territories,
coasts and islands, and the recognition of the 'rights of
England [Great Britain] and France in Asiatic Turkey,
to be defined by special agreement between France,
England [Great Britain] and Russia."

The following month (April 1915) the Treaty of London
was signed by the above-mentioned Powers and Italy.
With regard to Turkey, Article 8 of the treaty provides
that 'Italy will obtain all the twelve islands (Dodek-
anese), now occupied by her, in full possession, ? and
Article 9 provides that

"France, Great Britain and Russia admit in principle
the fact of Italy's interest in the maintenance of
political balance of power in the Mediterranean and her
rights, in case of a partition of Turkey, to a share equal
to theirsin the basin of the Mediterranean—viz. in that
part of it which adjoins the province of Adalia—in which
Italy has aready acquired specia rights and interests
defined in the Italo-British Convention. . . . ltaly's
interests will likewise be taken into consideration in case
the Powers should aso maintain the territorial integrity
of Asiatic Turkey for some future period of time and if
they should only proceed to establish among themselves
spheres of influence. . . ' 3

We have seen that the first agreement entered into
by France, Great Britain and Russia in March 1915
provided for the conclusion of a subsequent agreement

1 F. Seymour Cooks, The Secret 2 The Secret Agreements, The
Treaties and Understandings, 20 National Labour Press, p. 9.
se dso C. A. MoCurdy, The 5
about the 'Secret Treaties," p. 13 Ibid., pp. 9-10.
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with a view to defining the respective rights of these
Powers in the partition of Asiatic Turkey, This con-
templated agreement was concluded in the spring of
1916. By its provisions Russa was to obtain the
provinces of Erzerum, Trebizond, Van, Bitlis, and
territory in the southern part of Kurdistan; France
was to acquire the coastal strip of Syria, the vilayet of
Adana, and the territory lying to the east and north-
east up to the new Russian frontier; Great Britain's share
was to consist of the southern part of Mesopotamia with
Bagdad, and of the ports of Haifa and Acre in Palestine,
these being considered the natural outlet of Mesopotamia
to the Mediterranean.  The agreement further provided
that 'the zone between the French and the British
territories forms a Confederation of Arab States or one
independent Arab State,' *

Specid reference is made in this agreement for the first
time to the future of Palesting, in the following terms :

"With aview to securing the religious interests of the
Entente Powers, Paesting, with the Holy Places, is separ-
ated from Turkish territory and subjected to a specid
regime to be determined by agreement between Russa,
France and England [Great Britain].'?

Thus, asfar back as the spring of 1916 Palestine appears
to have been excluded, in virtue of an international
agreement, from the contemplated Arab State or Con-
federation. The above provision clearly indicates that
the 'gpecia régime to be set up in Palestine was
contemplated ' with a view to securing the religious
interests of the Entente Powers,' and not on account of
any policy to which the British Government may have
subsequently pledged themselves. This point ssems to
be of special importance inview of the political contro-

! Italy's consent to thls#orovision * F. Seymour Cooks, op. cit.,p. 46;

was given in the Treaty of London, s aso the Manchester uardian of
Art. 12 Jan. 19, 1918.
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verdes raised in connection with the Jewish national‘
home policy, which was not inaugurated till shortly
before the end of 1917.

THE NEGOTI ATI ONS BETWEEN GREAT BRI TAI'N
AND THE SHERI F OF MECCA

Thee two provisions, concerning the contemplated
Arab State on the one hand, and Palestine on the other,
were set forth in detail in the subsequent Franco-British
agreement of May 1916, which will be examined later.
In the meantime, and simultaneously with the inter-
allied negotiations, the British Government, represented
by Sir Henry MacMahon, then High Commissioner in
Egypt, were negotiating with the Sherif of Mecca the
conditions under which he would revolt against Turkey
and join the Allies in the Great War. The beginning
of these negotiations dates as far back as the middle of
1915, and the original demands of the Sherif * were in
part of a nature to clash with some of the understandings
reached by the Allies in connection with the contem-
plated partition of Turkey. Being secretly pledged to
France and Russia, the British Government could not
accept these demands, and the letter addressed by Sir
Henry MacMahon to the Sherif of Mecca on October 24,
1915, while undertaking in principle to recognize and
to support Arab independence—conditional on their
revolt—makes a reservation with regard to the bound-
aries within which this independence was to be recog-
nized. The reservation excluded from the scope of what
subsequently became known as the ' British pledges to

1+ To acknowledge the future in-
dependence of the regions bounded
on the north by a line starting from
Mersina and passing through Adana
to the 37th paralel of latitude,
which it was to follow through
Birijik, Urfa and Mardin to the
Persian frontier; on the east by the

Persian frontier to the Gulf of Basra ;
on the south by the Indian Ocean,
with the exception of Aden, which
was to remain British; on the west
by the Red Sea and the Mediter-
ranean.'—J. deV. Loder, The Truth
about Mesopotamia, Palestine and

Syria, pp. 19-20,
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the Arabs' the provinces of Bagdad and Basra and the
territories where Great Britain was not 'free to act
without detriment to the interests of France," or those
'lying to the west of the district of Damascus.'*
Owing to the fact that the parallel and simultaneous
negotiations of the British Government with the Allies
and the Sherif of Mecca were most secretly conducted,
and that the whole of the correspondence relating to
these negotiations has not been published, it is quite
impossible to ascertain what was at that time—October
1915—the stage reached by the inter-allied pourparlers,
and what was then implied in the reservation regarding
the territories where Great Britainwas not' free to act
without detriment to the interests of France." If,
however, an inference as to the scope and nature of these
negotiations may be drawn from the fact that the
agreement arrived at a few months later (in the spring
of 1916) contemplated a specia regime for Palestine or
—in the language of the Franco-British agreement—an
"international administration,’ then it may safely be
said that Palestine was aso included in the above
reservation relating to the interests of France. There
can indeed be little doubt that the British Government
could not in good faith have negotiated with the Allies
a treaty contemplating the establishment of an inter-
national administration in Palestine and at the same
time pledged itself to the inclusion of Palestine in the
contemplated Arab State or Confederation. The promise
made to the Sherif of Mecca by Sir Henry MacMahon
in his above letter was, as pointed out,

' subject to a reservation made in the same letter, which
excluded from its scope, among other territories, the
portion of Syria lying to the west of the district of
Damascus. This reservation has always been regarded

! Times, Sept. 11,1919; Colond T. E. Lawrence'sletter to the Editor ; and
Cmd. 1700 (1922) p. 20.
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by His Majesty's Government as covering the vilayet of
Beirut and the independent sandjak of Jerusalem. The
whole of Palestine west of the Jordan was thus excluded
from Sir H. MacMahon's pledge.' *

On the other hand, it was contended by an Arab delega-
tion which came to London for the purpose of discussing
the proposed Palestine Constitution, that the above
reservation referred only to the coastal strip of Syria
lying to the west of the districts of Damascus, Horns,
Hama and Aleppo (' thefour towns ' as they were called),
thus excluding Palestine, which lies to the west of the
"vilayet of Syria'and not of the ' district of Damascus '
properly speaking. This, however, can hardly be con-
sidered as a decisive argument, since the controversy
turned purely on the meaning of words like ' district’
and 'vilayet," which could have been used indifferently,
in the absence of any clear definition or standard
rendering.

Although the British negotiations with the Arabs
never reached the stage of definite agreement, they
nevertheless induced them to revolt against Turkey in
June 1916. There is no doubt that a strong moral
obligation, if not a strictly legal one, was assumed by
Great Britain towards the Sherif. He was subsequently
recognized as King of an independent Hedjaz and given
the right to intervene in the negotiations which took
place during and after the Great War regarding the future
of Mesopotamia, Syria and Palestine, provinces which
were to be detached from Turkey. Unlike the Hedjaz,
however, these territories were made the object of a
Franco-British agreement, known as the Sykes-Picot
Agreement of May 1916. Owingtoitsdirect bearingon
the events which followed, this document has to be
examined more closely, especially because this is the
only agreement to which Russia has not been a party,

1 Cmd. 1700 (1922), p. 20.
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and consequently no legal objection could be raised to its
validity even after the repudiation of the former agree-
ments by the revolutionary Government in Russia,

THE SYKESPICOT AGREEMENT

In virtue of this agreement two zones, indicated as
the red zone and the blue zone, were to be annexed
by Great Britain and France respectively. The first
was to include southern Mesopotamia with Bagdad, and
the second the coastal strip of Syria, Cilicia and the
territories lying to the north-east up to the contemplated
Russian frontier. Article 2 of the agreement stipulated
that

*in the blue zone, France, and in the red zone, Great

Britain, shall be authorized to establish such direct or

indirect administration or such control asthey desire and

shall judge it expedient to establish after reaching an
understanding with the Arab State or Confederation of

Arab States.'

Between these two zones two further zones were
.established, known as zones A—to the north—and B—
to the south. With regard to these, Article 1 provided
that
" France and Great Britain are disposed to recognize and
protect an independent Arab State or a Confederation of
Arab States . . . under the suzerainty of an Arab chief.
In the A zone, France, and inthe B zone, Great Britain,
shall have a priority right on local enterprises and loans.
In the A zone, France, and in the B zone, Great Britain,
shall alone supply advisers or foreign officials at the
request of the Arab State or Confederation of Arab
States.'

These zones were therefore to constitute what was known
in pre-war colonial policy as ' spheres of influence.’

A fifth zone—the brown one—established by the
Sykes-Picot Agreement was to cover the central part of
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Palestine with Jerusalem (except the ports of Haifa and
Acre'accorded to Great Britain' in virtue of Article4).
In this zone, says Article 3 of the agreement,
L shall be established an international administration®
whose form shall be decided after consultation with
Russia and subsequently in accord with the other Allies
and the representatives of the Sherif of Mecca'

Therecanbelittlequestionthat thespiritinwhichthe
Sykes-Picot Agreement was negotiated and concluded is
largely that of the old methods of colonial policy and
territorial annexation. The fact that the creation of an
independent Arab State or a Confederation of Arab
States isprovided for hardly affects this view, especialy
as the provisions of the above Article 1 were mainly
looked upon asawar necessity arising out of the negotia-
tions between Great Britain and the Sherif of Mecca
with aview to inducing him to revolt against Turkey.
Moreover, the two contracting Powers took the pre-
cautionto ' protect' the so-called independent State and
to place it under the mere ' suzerainty ' of an Arab
chief, i.e. under a purely nominal authority, reserving
the real power for themseves. The division of the
contemplated Arab State or Confederation into two
zones of influence, placed under different Powers,
amounts to nothing less than a death sentence passed
upon it beforeits creation. Bothinitsspirit and letter
the agreement gives every ground for belief that the
annexation of the blue and red zones was contemplated
as a preliminary to the annexation of A and B zones by
the Powers respectively entrusted with their ' protec-
tion." The existence of French and British advisers and
officiadsin the A and B zones respectively would greatly
facilitate this further operation; in the meantime the
exclusion of all other Powers from the benefits of the
agreement was provided for in Articles 9 and 10.

! The italics are the author's,
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The main object of France and Great Britain in the
agreement of May 1916 was to establish a new balance
of power inthe Near East. Thisintentionissufficiently
demonstrated by the division of the territory into
parallel and proportional, if not equal, zones, by the
internationalization of Palestine and by provisions such
as those concerning the free ports of Alexandretta and
Haifa; a comparison between the two paragraphs of
Article 5 dealing with the economic and commercial
régime of these ports shows clearly the do ut des spirit
of the agreement.

Although the Sykes-Picot Agreement was never ex-
presdy repudiated or revised, and although its provisions
greatly influenced the subsequent decisions taken in
respect of the territories which were to be detached from
Turkey, yet the impossibility of applying it without
modification was more and morerealized as the war went
on. New ideas and conceptions began to spread among
the belligerent peoples and Governments; the old
practice of annexations was condemned, not only by
theorists and international lawyers but aso by prominent
statesmen. This change was mainly due to the entry
of the United States into the war, and to the persona
action of President Wilson, as well as, on the other side,
to the Russian revolution. A strong cese for the re-
vision of war aims was created by the fact that the
United States entered the war not in order to help the
Allies to carry out their original war aims, but with a
view to contributing towards the abolition of the very
state of affairs which had rendered such war aims
possble. As to Russia, the repudiation by its revolu-
tionary Government of all the secret agreements to
which its predecessor was a party considerably weakened
the position of those who opposed the revision of Allied
war ams.

Towards the end of 1917 Lord Robert Cecil found it
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necessary to state in the House of Commons that' such
understandings as had been arrived at by the Powers
respecting Asia Minor did not involve annexations,' *
and a few weeks later Mr. LIoyd George, then Prime
Minister, made the following statement:

' Mesopotamia, Syriaand Palestine are in our judgment
entitled to a recognition of their separate national con-
ditions. . . . Much hasbeen said about the arrangements
we have entered into with our Allies on this and other
subjects. | can only say that as new circumstances like
the Russian collapse and the separate Russian negotia-
tions have changed the conditions under which those
arrangements were made, we are, and always have been,
perfectly ready to discuss them with our Allies.'?

These statements, it is true, cannot be considered as in
themselves a repudiation of the secret agreements, but
they contain a definite invitation to undertake the
revision of them. They clearly indicate the change of
mind which had taken place in the spheres of the British
Government with regard to the agreements and the
possibilities of their application.

Two special reasons of a more local character may also
be considered as having contributed towards this change
of attitude; one concerns the Arab territories and the
other is peculiar to Palestine.

1. However 'inconclusive' the negotiations of Great
Britain with the Arabs may have been, they had a great
moral and psychological effect on the development of
an Arab sense of nationalism. The influence of these
negotiations on the Arabs, and the hopes they rightly
or wrongly awakened among them, cannot be denied.
It is true that the proposed creation of an Arab
State in the Sykes-Picot Agreement showed the readi-
ness of Great Britain and France to give partial effect

1 F. Seymour Cocks, op. cit, p. ® PD. (H. of C), vol 147(1921),
47, note. col. 461.
Ibid., p. 47,
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to the negotiations of the former with the Sherif of
Mecca, and in the limits of this agreement an inter-
national obligation, in the legal sense of the term,
certainly existed towards him. But we have seen what
the formula of the proposed Arab independence was to
be. As the war went on, the Allies realized that this
formula—based as it was on annexationist policy—
alight give rise to more difficulties than had ever been
experienced in the Near East under the Turkish régime.
They consequently followed the general current of new
international ideas and revised the spirit, if not theletter,
of the 1916 agreement, in the Franco-British declaration
bo the peoples of Syria and Mesopotamia, made on
November 7, 1918, which in one part runs as follows:

"The end aimed at by France and Great Britain in
their carrying out of the war in the East ... is the
complete and final enfranchisement of the peoples . . .
and the establishment of national governments and ad-
ministrations, drawing their authority fromtheinitiative
and free choice of the native populations. . . . Far
from wishing to impose upon the populations of these
regions any particular institutions, the Allies have no
other desire than to assure by their support and by an
effective assistance the normal functioning of the govern-
ments and administrations which the populations have
freely given themselves.'

It is not merely a ' change of form," as has been said,*
Jut essentially a change of policy. It constitutes a
Jreach with the old practice of annexation and the
nauguration of anew spirit, the very same which mani-
ested itself somewhat later in the mandates system.?

1 J. de V. Loder, op. cit, p. 33. Baghdad Vilayet; and the declara-
2 Speaking of the Sykes - Picot tions publicly made by Great Britain
Agreement, the New Statesman said : and France immediately after the

These purely imperialistic concep- Armistice embody a definite pledge
iona were indeed gradually modified.  to assist the establishment of native
A different spirit breathes through governments in Syria and Meso-
Stanley Maude's Proclamation of potamia’ {The New Statesman, vol.
March 19, 1917, to the people of the  xv., July 10, 1920, p. 385),
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2. Palestine, as we have seen, had been divided up by
the agreement of 1916. The south was to form part of
the zone B under British influence, the north, of the blue
zone annexed by France, and the ports of Haifa and
Acre were to be 'accorded to Great Britain.' The
centre of Palestine—the brown zone—was to be placed
under international administration. Now these pro-
visions, both the geographica and the administrative,
could hardly be reconciled with the policy adopted by
the British Government in their declaration of November
2, 1917, snce known as the Balfour Declaration, where
they pledge themselves, subject to certain conditions,
' to use their best endeavours to facilitate the establish-
ment in Palestine of a national home for the Jewish
people’ To divide the territory of the national home
isto curtail the national homeitself, and to international-
ize the administration of this territory is to render the
establishment of a national home well-nigh impossible.
An international organ with essentialy 'functional’
attributions may ‘'work smoothly and with marked
success. It has been proved by the various international
bodies (The Danube Commission, the Postal Union, etc.,
and of late by the Secretariat of the League of Nations)
that international co-operation can be satisfactorily
secured for thisend. But in the case of 'territorial’
administrationsall attemptsat internationalization have
falled whenever and wherever made.! The Balfour
Declaration added a new object to the administration
of Palestine. Palestine by it was recognized not only
as a Holy Land in which religious rights and interests
aone had a place, but dso as a land where national
rights and interests were to be safeguarded. This is
no more a task which can be successfully assumed by
international organs. As Lord Cromer says”:

! s J. C. Smuts, The League of ' Quoted by G. L. Beer, African
Nations, a Practical Suggestion, p.  Questions at the Paris Peace Con'
18. ference, p. 423.
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'International institutions possess admirable negative
qualities. They are formidable checks to all action, and
the reason why they are so is that, when any action is
proposed, objections of one sort or another generaly
occur to some member of the international body. Any
action often involves a presumed advantage accorded to
some rival nation, and it is a principle of international-
ism, which is scornfully rejected in theory and but too
often recognized as a guide for practical action, that it is
better to do nothing, even though evil may ensue, than to
alow good to be done at the expense of furthering the
interests or of exalting the reputation of an international
rival.'

In the case of Palestine, the above ' formidable checks'
would have been even greater owing to the divergent
religious influences which might have equally come into
play. Moreover, it was feared that ' Russian orthodox
and French and Italian catholic interests would be
strong enough to prevent any international recognition
of the special interest taken by the Jewish community
all the world over in Palestine.' *

These were the main reasons which rendered necessary
a revision of the Franco-British agreement of 1916.
An explicit revision, however, never took place ; it was
only implicitly carried out through different measures
subsequently adopted by the Allies with regard to the
territories in question.

OCCUPATION OF MESOPOTAMIA, PALESTINE AND SYRIA:
THE PERIOD OF MILITARY ADMINISTRATION

This was, in its broadest outline, the stage reached
by international agreements and understandings, with
regard to the territories to be detached from Turkey,
when the military operations leading to the occupation
of these territories were being carried out.  The Ottoman

* Ph. Graves, Palesting, the Land of Three Faiths, pp. 43-44.
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Empire lost through these operations its non-Turkish
provinces in Asia one after the other. The Arab
revolt which was the price paid to the Allies for
the recognition of Arab independence deprived the
Turkish Empire of Arabia; southern Mesopotamia, with
Bagdad, and southern Palestine, with Jerusalem, were
conquered by the troops of the M.E.F. (Mesopotamian
Expeditionary Force) and the E.E.F. (Egyptian Ex-
peditionary Force) respectively in the course of 1917,
and the rest—northern Mesopotamia, northern Palestine
and Syria—was occupied as a result of the battles which
led to the Armistice of Moudros (October 30, 1918) as
well asin virtue of the terms of the Armistice itself.

Military administrations were set up in the conquered
provinces. The Commanders-in-Chief of the above
Expeditionary Forces were invested with the supreme
authority in their respective zones. The territories
occupied by the Egyptian Expeditionary Force were
divided into three administrative zones called O.E.T.A.
(Occupied Enemy Territory Administration) South,
North and East, all of which continued to be under the
supreme authority of the Commander-in-Chief of the
Egyptian Expeditionary Force. But the immediate
local administrations were entrusted, in the northern
zone to a French military administrator called the chief
political adviser, in the eastern zone to an Arab, and
in the southern to a British, administrator. The deter-
mination and division of authority was dealt with in a
special agreement between France and Great Britain,
signed on September 30, 1918, which placed the French
local authority in coastal Syria under the supreme con-
trol of the British Commander-in-Chief. Thisagreement
was of a purely military, and as such, provisional,
character, its sole object being to preserve the necessary
unity of command in time of war and during the period
of military administration’
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In January 1919 Cilicia was occupied by the Allies and
constituted into a specia zone called O.E.T.A. North,
the former O.E.T.A. North becoming O.E.T.A. West.
The functions of the French chief political adviser were
extended to the newly occupied territory, but he con-
tinued to be under the control of the British Commander-
in-Chief.

This arrangement was i n force till September 15,1919,
when a new agreement was signed by Great Britain and
France, abolishing the unity of command and stipulating
that French troops be substituted for the British bothin
Syriaand Cilicia, as from November 1, 1919. Although
this agreement, like the previous one, was essentially
of a military nature, yet it had far-reaching political
consequences.  The northern and western zones were
placed under the authority of a French Commander-in-
Chief who was no longer to be subordinateto the British;
complete separation between the French and British
zoneswasthus effected.  This arrangement was regarded
as a provisional one and without prejudice to the sub-
sequent measures definitively to be taken in respect of
the international status and the frontiers of the terri-
tories. But theinfluence of the Sykes-Picot Agreement
isperceptibleinits provisionsasawhole. According to
the agreement of September 15, 1919, the French troops
wereto replace the Britishin theterritory corresponding
to the blue zone of the Sykes-Picot Agreement; the
zone A with' thefour towns," although evacuated by the
British troops, was not necessarily to be occupied by the
French.' Indeed, the Arabs had already taken possession
inthe meantime of thisterritory, whichwasto form part
of the contemplated Arab State or Confederation.
However, part of zone A—the district of Mosul—was to

! According to P. Pic, however, Regimedu Mandatd apresleTraitdde
both the blue and A zones of the Versailles in R.G., tome xxx. (1923),
Sykes-Picot Agreement were to be p. 351).
oocupied by the French troops (Le
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remain under British occupation without prejudice to
the future. (How far this has been the case will be
seen later.)

The provisional, and in some respects vague, character
of the agreement was responsible for the creation of a
state of uncertainty and friction in the relations between
French and Arabs in Syria. This state of affairs was
further aggravated by the fact that it was practically
impossible to ascertain the real wishes of the population
concerned with regard to the future régime of the
territories. The American Commissionof Inquirywhich
proceeded to the ex-Turkish provinces earlier in the year
in order to ascertain what those wishes were, could not
reach any definite and practical conclusions owing
mainly to the heterogeneous character of the populations
and the generally backward stage of their development,
especially in political matters. The masses were, indeed,
and still are, under the immediate influence of largely
irresponsible notables or tribal chieftains.

In spite of the fact that a neutral zone had been
established between the French and Arab spheres in order
to avoid hostilities, the situation grew more delicate after
the proclamation of the Kingdom of Syria by the Arab
Congress, held in Damascus in March 1920, and the
election to the throne of Syria of the Emir Feizal, son
of Hussein, then King of the Hedjaz. French and Arabs
reciprocally accused each other of exceeding their powers
under the provisional situation and taking advantage of
it, until it became obviously impossible for such a state
of affairs to continue any longer. It came to an end
in July 1920 after the French ultimatum to Feizal, his
overthrow and the ultimate occupation of eastern Syria
with ' the four towns' by French troops. As a direct
and immediate consequence of this occupation, the
southern portion of the ex-kingdom of Syria, lyingto the
east of the Jordan, came under the direct control of the

B
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British authorities in Palestine. On the other hand,
the throne of Mesopotamia, which had been previously
offered to Emir Abdullah, another son of Hussein, went
to the dispossessed King Feizal, the former being
subsequently compensated by the territory which has
become known as Transjordan.

It has been said that the original responsibility for this
state of affairslay with the British Government, because
of the parallel negotiations it conducted in 1915 and
1916 with France, on the one hand, and with the Arabs,
on the other. This assertion may be alowed to pass,
but not in the sense that the actual obligations assumed
by the British Government towards French and Arabs
were mutually inconsistent. It ought, however, to have
been foreseen that the negotiations themselves, and the
uncertainty asto their results, were likely to be the cause
of divergent claims. On the other hand, it has to be
pointed out that the French Government was not un-
aware, at the time, of the British negotiations with the
Sherif of Mecca, as appears from the documents sub-
mitted to it by the British Government when the
agreement of September 15, 1919, was signed.!

APPLICATION OF THE MANDATES SYSTEM TO
MESOPOTAMIA, PALESTINE AND SYRIA

Such was broadly the generd situation which arose
during, and partly owing to, the period of military
administration in the occupied Turkish provinces. The
view has been advanced that, in these circumstances,
the application of the mandates system was the only
practical means of harmonizing the various rights and
interests involved. That is to say that, as far as
Mesopotamia, Palestine and Syria are concerned, the
mandates system under which these territories were

! Le Terpa, Sept. 17, 1919.
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subsequently placed is mainly a compromise between
the secret inter-allied agreements and the obligations
assumed towards the inhabitants concerned.  This con-
tention may be considered as well founded in so far asit
implies that one of the aims of the mandates system—
if it is not to degenerate into annexation or premature
independence—is to establish a harmony between the
rights of the inhabitants and the interests of the man-
datory Powers. But it cannot be said that the under-
lying principles of the mandates system are merely the
result of political combinations between the Powers.
Ultimately the system owes its origin to the same causes
as have stimulated the development of international
law generally in the post-war period, and contributed
towards the establishment of new foundations for the
comity of nations.

The application of the mandates system to ' certain
communities formerly belonging to the Turkish Empire'
was first provided for in the Treaty of Versallles (Article
XX 11, paragraph 4, of the Covenant). The legal effect
of this provision was to place the signatories to the
treaty under obligation eventually to apply, or at least
not to oppose the application of, the mandates system
to the territories in question. But no permanent or
definite measures could be taken in respect of these
territories unless a treaty had previously been concluded
between the interested Powers and Turkey; the re-
nunciation by the latter of all rights and titles over the
territories had indeed to be secured before any definite
regime couldlegally be established there. Inanticipation
of such a treaty only preliminary measures were taken
by the Powers, and mainly the assignment of the
eventual mandates. This involved a decision by the
Supreme Council of the Principal Allied Powers asto the
territories to be placed under mandate as well as to the
Powers which should be entrusted with the administra-
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tion of these territories. Such a decision was mainly
necessary owing to the vagueness of the provision of
Article X X 11 concerning the ex-Turkish provinces.
Paragraph 4 of this Article does not state explicitly
which of the territories to be detached from Turkey
should be placed under the mandatory régime ; it speeks
only of ' certain communities,' as we have seen.  These
communities had therefore to be determined in sub-
sequent negotiations between the interested Powers.

It seems that the original intention of the authors of
Article X X I'l was to apply the mandatory régime to all
territories detached from Turkey which at that time
were considered as ' not yet able to stand alone,’ and in
respect of which there existed no previous undertaking
inconsistent with the introduction of the above régime.
To the latter category belonged the Hedjaz, whose
independence under the sovereignty of an Arab King
had been recognized in the meantime. Complete in-
dependence is, indeed, the negation of the mandatory
régime, and the Hedjaz had thus to be excepted from the
sphere of its application.

Thiswas dso, though for quite different reasons, what
happened with Armenia, another territory which was
originally to be detached from Turkey. Armenia, itwas
generally admitted, was most in need of some form of
international protection, surrounded as it then was
by unfriendly neighbours against whom it could not
adequately defend itself, should necessity arise. The
failure to apply the mandates system to Armeniais due
to the fact that no Power waswilling to accept amandate
over this territory. The United States Government

b With reﬁard to the negotiations H. Morgenthau (former Ambassador
concerning the application” of the toTurkey), TheAttitudeof theUnited
mandates sysem to Armenia, se StatestowardsEurope,in TheAnnals
Andre Mandelstam, La Sodele des of the American Academy of Political
Nations et les Puissances devant le and Social Science, vol. xcvi. (July
ProbUme arminien, in E.G., tome 1921), pp. 68-69.

xxix. (1922), pp. 361-366 ; s ao



APPLICATION OP THE MANDATES SYSTEM 21

was approached on the matter by the Principal Allied
Powers, and President Wilson—who was personally
largely responsible for the elaboration of the mandates
system—was favourably inclined to the idea, but when
he asked the Congress for authority, this was refused.
The special reason for this refusal—the general reasons
undoubtedly being the same as prevented the United
States from joining the League of Nations—may be
gathered from the following quotation ':

"It was never, to my knowledge, prog)osed, except by
theinhabitants of the region in question,” that the United
States should accept a mandate for Syria or the Asiatic
coast of the Aegean Sea. Those regions were rich in
natural resources and their economic future under a stable
government was bright. Expenditures in their behalf
and the direction of their public affairs would bring
ample returns to the mandatory nations. On the other
hand, there was a sustained propaganda—for it amounted
to that—in favour of the United States assuming man-
dates over Armenia and the municipal district of Con-
stantinople, both of which, if limited by-the boundaries
which it was then purposed to draw, would be a constant
financial burden to the Power accepting the mandate,
and, in the case of Armenia, would require that Power
to furnish a military force, estimated at not less than
50,000 men, to prevent the aggression of warlike neigh-
bours and to preserve domestic order and peace.’

After the exclusion of the Hedjaz on the one hand, and
Armenia on the other, there remained, as far as Turkey
was concerned, the detached territories of Mesopotamia,
Syria and Palestine where the mandatory régime was to
be instituted in pursuance of the provisions of Article
XXII of the Covenant. The assignment of the man-
dates over these territories was made by the Supreme
Council atits San Remo meeting (April 1920),

' R. Lansing, The Peace Negotia- ' This seems to be a reference to
tions: aPersonal Narrative, pp. 141- the conclusions of the American
142, Commission of Inquiry of 1919.
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The San Remo Conference—The mandates for Meso-
potamia and Palestine were assigned by the Supreme
Council to Great Britain, the mandate for Syria (in-
cluding the Lebanon) to France. These allocations
were, naturally, subject to the subsequent conclusion
of a peace treaty with Turkey.

It has been maintained that the decision taken by the
Supreme Council at San Remo was merely the reproduc-
tion, under the cover of mandates, of the Sykes-Picot
Agreement, which contemplated the division of the above
territories between Great Britain and France. The
influence of the Sykes-Picot Agreement on the decisions
of the San Remo Conference cannot indeed be denied,
but, as we shall &= a substantial change was contem-
plated in the new régime, as far as the inhabitants of the
above territories are concerned.  On the other hand, it
can hardly be said, even from the mere point of view of
territorial arrangement, that the San Remo Conference
did no more than ratify the provisions of the Sykes-
Picot Agreement.

Firstly, the vilayet of Mosul was, according to the
latter, to be part of the zone A, under French influence.
The San Remo Conference considered it to form an in-
tegral part of Mesopotamia and consequently placed it
under British mandate, subject to thefinal delimitation
of frontiers between Mesopotamia and Turkey whichwas
to be provided for in the peace treaty. France adhered
to this modification in consideration of a 25 per cent,
share in the Mesopotamian oil, but the general desire
to preserve the territorial integrity of Mesopotamia,
to which the vilayet of Mosul more naturally belonged
than to Syria, was doubtless a conclusive factor in
producing this change.

The second modification introduced by the decisions
of the San Remo Conference was the substitution in
Palestine of a mandatory regime for the international
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administration as contemplated by the Sykes-Picot
Agreement. This, as we have seen, seems to be mainly
due to the policy of the Jewish national home, to which
the British Government in the meantime had pledged
itself. Great Britain having been the first Power to
adopt this policy, was naturally the most suitable one
for carrying it into effect, and the British accredited
representative to the Permanent Mandates Commission
(Mr. Ormsby-Gore), whenreferringto this question, said
that ' it was, after all, the Balfour Declaration which
was the reason why the British Government was now
administering Palestine.' *

THE TREATY OF SEVRES AND THE SUBSEQUENT
PEACE NEGOTI ATl ONS

The Supreme Council's decisions of April 1920 were
taken in anticipation of the pesce treaty with Turkey,
which at that time was under negotiation, its con-
clusion having been subsequently effected at Sevres
on August 10, 1920. In'this connection it may be
mentioned that a similar procedure had been followed
in the previous year in the application of the mandates
system to the ex-German colonies in Africa and the
Pacific. The assignment of the B and C mandates was
made by the Supreme Council at its sesson of May 7,
1919, i.e. equally before the signature of a peace treaty,
in this caxe the Treaty of Versailles. Both as regards
the ex-German colonies (under B and C mandates) and
the ex-Turkish provinces (under A mandates), the
respective peace treaties do not so much as mention
the particular mandatory Powers. Germany renounced
her oversea possessons in favour of the Principal Allied
and Associated Powers (Article 119 of the Treaty of
Versailles), and Turkey renounced her provincesinfavour

1P.M.C., Minutes of 7th Session, p. 111.
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of the Principal Allied Powers (Article 132 of the Treaty
of Sbvres), the United States—Associated Power—not
having been at war with Turkey, This collectivity of
Powers in whose favour the territorial renunciations,
both by Germany and Turkey, were made, was main-
tained for the purpose of carrying into effect the tran-
sitory measures contemplated by the pesce treaties.
This explains the intervention of the above Powers
through their representative organ, the Supreme Council,
in the question of mandates. The functions of the
Principal Allied Powers in this matter are, indeed,
expressy dealt with in the provisions of the Treaty of
Savres concerning the ex-Turkish territories to be placed
under the mandates system. These provisions run as
follows:

"Article 94.—The High Contracting Parties agree that
Syria and Mesopotamia shall, in accordance with the
fourth paragraph of Article 22, part | (Covenant of the
League of Nations), be provisionally recognised as inde-
pendent States subject to the rendering of administrative
advice and assistance by a Mandatory until such time
as they are able to stand aone.

" A Commission shall be constituted within fifteen days
from the coming into force of the present treaty to trace
on the spot the frontier line described in Article 27, 11 (2)
and (3). This Commission will be composed of three
members nominated by France, Great Britain and Italy
respectively, and one member nominated by Turkey ; it
will be assisted by a representative of Syria for the
Syrian frontier and by a representative of Mesopotamia
for the Mesopotamian frontier.

'The determination of the other frontiers of the said
States, and the selection of the Mandatories, will be made
by the Principal Allied Powers.

‘Article 95.—The High Contracting Parties agree to
entrust by application of these provisions of Article 22
the administration of Palestine, within such boundaries
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as may be determined by the Principal Allied Powers,
to a Mandatory to be selected by the said Powers. The
Mandatory will be responsible for putting into effect the
declaration originally made on the 2nd November, 1917,
by the British Government and adopted by the other
Allied Powers in favour of the establishment in Palestine
of a national home for the Jewish people, it being clearly
understood that nothing shall be done that may prejudice
the civil and religious rights of existing non-Jewish com-
munities in Palestine or the rights and political status
enjoyed by Jews in any other country.

'The Mandatory undertakes to appoint as soon as
possible a specia Commission to study and regulate all
questions and claims relating to the different religious
communities. In the composition of this Commission
the religious interests concerned will be taken into
account. The Chairman of the Commission will be
appointed by the Council of the League of Nations.

"Article 96.—The terms of the mandates in respect of
the above territories will be formulated by the Principal
Allied Powers and submitted to the Council of the League
of Nations for approval.

" Article 97.—Turkey hereby undertakes, in accordance
with the provisions of Article 132, to accept any decisions
which may be taken in relation to the questions dealt
with in this Section.'

The Treaty of S&vres, however, was not ratified owing
to the Turkish nationalist movement, which had gradu-
ally become strong enough to prevent its execution.
The free and independent State of Armenia established
by the treaty (Article 88) was occupied by the Turkish
troops who, on the other side, threatened Cilicia under
French occupation. After prolonged negotiations a
Separate agreement was signed between France and
Turkey in Angora on October 20, 1921, pending the
conclusion of a collective peace treaty. According to
this agreement the French troops withdrew from Cilicia,
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and France renounced all rights in the zone of economic
influencewhich sheheld invirtue of thetripartite agree-
ment between Great Britain, Italy and herself (August
10,1920). The zone of economic influence attributed to
Italy was destined subsequently to suffer the same fate.

It was still thought, however, especially in British
spheres, that the Treaty of Sévres would survive these
modifications and continue to be the regulative instru-
ment as regards the other terms of peace with Turkey.
But the military victories of the Turks over the Greek
forces in western Asia Minor in 1922 made it clear that
the Treaty of Sevres would have to be revised in accord-
ance with the new conditions.

This necessarily resulted in the postponement of the
ratification by the Council of the League of Nations of
the mandates as allocated at San Remo. True, it was
argued by the British representative that ' whatever
might happen to the Treaty of Sevres, those parts of the
treaty dealing with mandates would remain entirely
unaffected.' ' But legally a treaty is indivisible; it
existsor it fails to exist. Solongasatreatyisnotduly
ratified, i.e. solong as it creates no rights or obligations,
it isimpossible to say with certainty what the conditions
are going to be when it comes to be signed, or what the
repercussions of those conditions will be even on points
not at present in dispute. In a case of this kind a tacit
acquiescence cannot be invoked, because it is partial and
essentially conditional, the conditions themselves not
being stated or otherwise known. This was mainly the
view putforward by the ltalian Government and adopted
by the second Assembly of the League of Nations in
accordance with the recommendation of the mandates
sub-committee, expressed in the following terms :

"With regard to the A mandates, the sub-committee

1 Ch. H. Levermore, Third Year- full r%)ort of Lord Balfour's spesch
book of theL. of N., p. 137. For a s 0.J., June 1922, pp. 546-548,
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fedsthat it would bein any case premature to press for
immediate action by the Council. It takes note of the
fact that the Treaty of Sévres has not yet been ratified
by the Powers. Asto these mandates, the sub-committee
would only express its hope that, so long as the transitory
conditions continue, the administration of the territories
in question will still be carried out in the spirit of
Article X X 11 of the Covenant.”

Moreover, there was the question of the Mesopotamian
northern frontier, which remained unsettled and which,
it was maintained, might directly affect the mandate
for this territory, because Great Britain's willingness
to accept the mandate would be largely influenced by
the decision regarding the province of Mosul?

The provisions of the Treaty of Sevres relating to
mandates were, however, carried out by the Principal
Allied Powers in occupation of the territories con-
cerned, in spite of the non-validity of the treaty.
These Powers tacitly agreed to regard the above pro-
visions as binding in their relations inter se, so that when
subsequently a new treaty was substituted for the
Treaty of Sevres, Turkey was simply called upon to
recognize a fait accompli.  This was, indeed, done in the
Treaty of Lausanne (July 24, 1923) in the following
terms:

" Turkey hereby renounces all rights and title whatso-
ever over or respecting the territories situated outside the
frontiers laid down in the present treaty . . . the future
of these territories . . . being settled or to be settled by
the parties concerned ' (Article 16).

THE NEGOTIATIONS WITH THE UNITED STATES

The non-ratification of the Treaty of Sevres, however,
was not the only cause of the delay which occurred in

' RA. (1921), 0. 1., p. 587. in connection with this question has
2 What has subsequently happened ~ proved the soundness of this view.
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theratification of the A mandates by the Council of the
League of Nations. Owing to the serious effect the
delay had on the internal situation of the territories
concerned, the Council would probably haveratified the
A mandates before the conclusion of a peace treaty
with Turkey—as in fact it eventually did—but for the
protracted negotiations with the United States concern-
ing itsinterests in the mandated territories.

These negotiations began after the San Remo Con-
ference at which, besdesthe allotment of the A mandates,
an oil agreement was signed between Great Britain and
France (April 24, 1920). The recognition by Great
Britain of a 25 per cent, interest in the Mesopotamian
oil to France was regarded by the United States Govern-
ment as inconsistent with the principle of equal|ty of
treatment as embodied in the mandates system,’ and
a saies of long notes were exchanged between the
Governments concerned. The British Government
maintained that the above interest (representing the
former German sharein the Turkish Petroleum Company)
was allotted to France ' in return for facilities by which
Mesopotammn oil will be able to reach the Mediter-
ranean' (constructlon of pipe-lines through Syrla)
but the main consideration was no doubt the renuncia-
tion by France of her 'long-standing interests in the
Mosul district,” of which a former note spesks. This
has to be read in connection with the now abandoned
provision of the Sykes-Picot Agreement which placedthe
above district in the French zone of influence.

Another point of primary importance was aso dis-
cussed in the notes exchanged between the United
States and the British Government. This was the
drafting of the mandate, a question which inits origin
goes as far back as the Paris Peace Conference itself.

! International Conciliation (No. ' lbid., p 329, British Note of
166), Note of the U.S. to Great Feb. 28, 192
Britain, May 12, 1920.
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At the sesson of the Supreme Council held in May 1919
an international Commission, under the chairmanship
of Lord Milner, was set up in order to prepare draft
mandates of the different categories for adoption by the
League of Nations. But, while the Commission suc-
ceeded in drafting the type-mandates for the B and C
categories, divergencies of views aose among its
members with regard to the A mandates, the drafting
of which was consequently abandoned by the Commis-
sion. In order to avoid undue controversy as to the
competent authority for defining the terms of the A
mandates, a specia provision to this effect, as we have
seen, was inserted in the Treaty of Sévres (Article 96).
In their negotiations with the United States the British
Government took the view that 'the terms of the
mandates can only properly be discussed at the Council
of the League of Nations by the signatories of the
Covenant,’ ' The United States Government, however,
was of the opinion that

"such powers as the Allied and Associated nations may
enjoy or wield in the determination of the governmental
status of the mandated areas accrued to them as a direct
result of the war against the Central Powers. The United
States as a participant in that conflict and as a contri-
butor to its successful issue cannot consider any of the
Associated Powers, the smallest not less than itself,
debarred from the discussion of any of its consequences,
or from participation in the rights and privileges secured
under the mandates provided for in the treaties of
peace.'?

When, therefore, on the following December 17, the
draft A mandates, as first prepared by the respective
Mandatories, were forwarded to the Secretariat of the
League in order to be submitted to the Council, the

Y Ibid., p. 315, Note of Aug. 9, 2 |bid., p. 321, Noteof Nov. 20,
1920. 1920.
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United States Government in a note to the latter, dated
February 23, 1921, protested against a definition of the
mandates being made without previous consultation
with itself.

' The attention of the Council was particularly invited
to a request . . . that the draft mandates to be sub-
mitted to the League of Nations should be communicated
to the Government of the United States for its considera-
tion before they were submitted to the Council of the
League, in order that the Council might be furnished with
the opinion of the Government of the United States on
the mandates and an indication of the basis on which
the Government of the United States would be prepared
to approve them."

On March 1 the Council informed the United States
Government that it had postponed the consideration
of the mandates, and that ' no decision would therefore
be reached with regard to them until the United States
Government had had an opportunity to express its
views,'?

RATIFICATION OF THE A MANDATES BY THE
COUNCIL OF THE LEAGUE OF NATIONS

Palestine and Syria—It was not before the session of
the Council of the League of Nations held in May 1922
that the British representative was in a position to
announce that the negotiations between Great Britain
and the United States with regard to the Palestine
mandate had come to a successful conclusion. It seems
that originally it was the opinion of the British repre-
sentative that the A mandates could be individually
approved by the Council of the League, the more so since
the mandate for Mesopotamia had in the meantime
developed on quite different lines. But the French

' RA. (1921), P., p. 115. " Ibid.
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representative asked for the postponement of the dis-
cussion of the Palestine mandate until the mandate for
Syria was ready to be equally and simultaneously dis-
cussed by the Council. The Italian representative aso
asked for postponement because at that time an ex-
change of views was taking place between the British
and Italian Governments on certain points relating to
the Palestine mandate. Finally the Council of the
League agreed that the matter should be postponed
until itsnext session.

When the question of the above mandates came before
the Council at the following session, in July, the Italian
representative made a similar request concerning the
mandate for Syria, namely that a new delay should be
granted for the conclusion of the conversations which at
that time were still in progress between the French and
the ltalian Governments. Thisamounted to animpasse,
since the opposition of the Italian representative to the
discussion by the Council of the mandate for Syria
necessarily resulted in the French representative having
to object to the immediate ratification of the Palestine
mandate. ' It would create an intolerable situation for
France,' said the French representative,' if the Palestine
mandate were to be awarded to Great Britain and dis-
cussion of the Syrian mandate postponed. This would
cause administrative difficulties of the gravest nature for
the French authoritiesin Syria,'> Considerations of an
administrative character were mainly the reason why
both the French and the British Governments urged
the early ratification by the Council of the mandates
respectively allotted to them. This was pointed out at
the previous session of the Council by the British repre-
sentative, who added that'no one need . . . have the
least fear, or entertain the least hope, that the broad lines
of the policy regarding mandates were going to suffer

1 0J, June 1922, p. 549. ' Ibid, Aug. 1922 (Part 1. ), p. 798.
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any alteration,”t This statement, although mainly
intended for the inhabitants of the territories concerned,
was made in terms general enough to imply a direct
reference to the possible attitude of certain Powers
towards the question of mandates.

The Italian attitude was professedly due merely to a
desire to safeguard the rights of Italy and its nationals
in the mandated territories, but in fact it was based on
reesons of far greater importance. We have already
$en that when the question of the A mandates first
oame before the League, the view was taken by the
Italian Government that' the future of these mandates
should be bound up with the fate of the Treaty of Sevres.
The logical and legal deduction from this view would
be that the whole question of the A mandates was to be
reopened in the case of arevision of the treaty. But
Italy could hardly have taken exception to the applica-
tion of the mandates system to certain ex-Turkish
provinces, being signatory to the Covenant in which
such application is provided for. Moreover, Italy was
represented at the San Remo Conference when the
A mandates were allocated. The real aim of Italy
apparently was to get some compensation in the man-
dated territories for the loss of the zone of economic
influencein AsiaMinor attributed to her inthetripartite
agreement based on the Treaty of Skvres and signed
on the same day. 'The Italian attitude,' as was
pointed out," meant that I taly wastrying to secure again
gpecia economic, educational and missionary privileges
in Syria and Mesopotamia which she had renounced in
the sphere of influence agreement of 1920, ?

Italy's suggestion, however, to postpone further the
definite approval by the Council of the League of
the above mandates met with the strongest objection
from the prospective mandatory Powers. The Council

1 0.J., June 1922, p. 546. ' Oh. H. Levermore, op. cit., p. 195.
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decided merely to adjourn the question long enough
to give the Italian representative 'an opportunity of
‘receiving instructions from his Government,'* and in
the meantime the highly controversial Article 14 of
the Palestine mandate regarding the Holy Places was
discussed and revised. Towards the end of the session,
on July 22,1922, agreement was reached by the members
of the Council on the following lines:

"In view of the declarations which have just been
made, and of the agreement reached by all the Members
of the Council, the articles of the mandate for Palestine
and Syria are approved. The mandates will enter into
force automatically and at the same time as soon as the
Governments of France and Italy have notified the Presi-
dent of the Council of the League of Nations that they
have reached an agreement on certain particular points
in regard to the latter of these mandates,

In conformity with this decision the mandates for
Palestine and Syria came simultaneously into force on
September 29,1922.

Mesopotamia.—The mandate for Mesopotamia, unlike
the other two A mandates, was not laid before the Council
at the above session, owing mainly to the fact that at the
same time negotiations were in progress between the
British and the Mesopotamian Governments with a
view to the recognition of Iraq's independence subject
to certain conditions. This was foreshadowed in the
statement made by the British representative on the
Council to the effect that

"His Majesty's Government think it desirable to inform
the League that the political developments in Iraq have
led them to the conclusion that their obligations vis-&-vis
the League can be most effectively discharged if the
principles on which they rest are embodied in a treaty to
be concluded between His Mgjesty's Government and the
1'0.J., Aug. 192 (Part I1.), p. 802 2 Ibid., p. 8.
0
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Kingof Irag. ... Itwill be understood that the proposed
treaty will serve merely to regulate the relations between
His Mdesty's Government, as mandatory Power, and the
Arab Government of Iraq. It is not intended as a
substitute for the mandate, which will remain the opera-
tive document defining the obligations undertaken by
His Majesty's Government on behalf of the League of
Nations.'*

The negotiations concerning the above treaty came to
an end on October 10,1922, when the Treaty of Bagdad®
was signed by the British High Commissioner for Iraq
and the Prime Minister of the territorial Government.
According toArticle 18, the treaty was to remainin force
for twenty years, but this period has been subsequently
reduced by the protocol of April 30,1923, providing that
the Treaty of Bagdad 'shall terminate upon Iraq be-
coming a Member of the League of Nations and in any
case not later than four years from the ratification of
peacewith Turkey,'® Four subsidiary agreements pro-
vided for in the treaty (Articles 2, 7, 9, 10 and 15) were
signed on March 25, 1924.

The provisions of the above document were sum-
marized by the British Government in adraft instrument
and submitted with annexes to the Council of the League
of Nations. On September 27, 1924, the latter ' unani-
mously approved the terms of a communication from
the British Government as giving effect to Article X X I |
of the Covenant with regard to the British mandate for
Iraq,'®> These terms are summarized as follows :

' The British Government assumes towards all Members
of the League responsibility for the fulfilment by Iraq
of the provisions of the Treaty of Alliance between Great

; M.S., Dec. 1921, pp. 169-170. superssded by new ones in pursu-
Cmd. 2370 (1925). anoe of the treaty of December 14,
3 Ibid., p. 8 =& dv 0.J., June 1927 (sx infra, p. 38), Arts. 12 and
1923 (Annexes), p. 728. ) 13 respectively.
* Two of them, the financial and
military agreements, are now to be " M.S, Sept. 1924, p. 191.



RATIFICARION OF THE A MANDATES 35

Britain and Iraq. The British Government will submit
an annual report to the Council on the steps taken by
Iraq to carry out the terms of the Treaty of Alliance.
The British Government will not agree to any modifica-
tion of the terms of this treaty without the consent of
the Council. It undertakes to submit to the Permanent
Court of International Justice any dispute between itself
and any other Member of the League as to the applica-
tion or interpretation of the Treaty of Alliance, if this
difference cannot be settled by negotiation. The various
obligations assumed by the British Government will come
to an end if and when Iraq is admitted to the League.”

The ratification of the Iraq mandate by the Council
proved, however, not to be final, since the subsequent
dispute concerning the frontier between Iraq and
Turkey seemed to have reopened the whole question
of the mandate itself. The dispute, which arose out
of Article 3, 8 2 of the Treaty of Lausanne, came
before the Council of the League, and in virtue of
the interpretation given to the above provision by
the Permanent Court of International Justice in its
advisory opinion of November 21, 192572 a decision
was reached by the Council attributing the disputed
vilayet of Mosul to Irag on condition that the British
Government should undertake to act as Mandatory for
Iraq for aperiod not exceeding twenty-fiveyears. Thus
the protocol of April 30, 1923, was replaced by a new
treaty signed between Great Britain and Iraq on
January 13, 1926,®° and the consent of the Turkish
Government to the arbitral award of the League was
secured in the treaty of June 5, 1926, signed in Angora
between Great Britain, Iraq and Turkey.

These were the final stages in the history of the
definite ratification of the mandate for Irag. With
this ratification all the A mandates, namely those for

! Ibid., pp. 191-192. 2 Cmd. 2662 (1926).
3 P.c., SxiesB, No. 12.
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Palestine, Syria and Iraqg, have entered the period of
practical realization, each onitsown peculiar likes.

GENERAL OBSERVATIONS ON THE A MANDATES

Article XX 11 of the Covenant seems to have contem-
plated in paragraphs 4,5 and 6 some sort of general class-
fication of the various mandated territories into three
large categories, which subsequently became known as
the A, B and C categories.  But owingto theintentional
vagueness of the Article, it is hardly possible to reach
any definite conclusion as to the considerations under-
lying this classification. |s the classification mainly a
geographical one—in other words, is the expression ' A
mandated territory," for instance, to mean merely that
the territory in question formerly belonged to the
Turkish Empire, or is it based on political and legal
considerations, and in this case, does the above expres-
sion refer to a territory which is necessarily to be
placed under the specia provisions of paragraph 4 of
Article XX11 ? In comparing this Article with the
terms of the particular A mandates in which its general
principles are applied, the following conclusion suggests
itself : If theoriginal intention of theauthors of Article
XXl was that each category of mandates should be
based on some definite and distinct principles of itsown,
then it is hardly possible to say that what is known as
the A mandates form a specia category. In fact,
the texts of the A mandates—unlike the C and, with
ome exceptions, the B mandates—differ considerably
from one another, and all they actually have in common
are the generd principles of the mandates system and
the fact that they apply to ex-Turkish territorieswith a
peculiar position of their own in the Near and Middle
East.

Already the Milner Commission, whose task it wasin
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1919 to prepare the draft type-mandates for the various
categories, had come to the conclusion that it was im-
practicable to apply the same principle and general lines
of policy in the various A mandates. While the Com-
mission was successful in drawing up the draft B and
C mandates, it had to leave the drafting of the A
mandates to the prospective Mandatories themselves.
The latter, however, could not rest content with the
generalizations of Article X X 11 of the Covenant and
base their drafts on the somewhat arbitrary classification
which it has vaguely contemplated. Large powers of
interpretation in regard to the general principles under-
lying Article XX 11 seem to have been allowed to those
who would have to draft the texts of the particular
mandates ; it is, indeed, provided in paragraph 3 of the
Article that ' The character of the mandate must differ
according to the stage of the development of the people,
the geographical situation of the territory, its economic
conditions, and other similar circumstances.’ As in-
terpreted in the particular mandates, the classification
contemplated in Article XX seems rather to have
been taken as broadly indicating the consecutive stages
which the Various mandated territories would have to
pass through on the way to their ultimate independence.?
In particular the territories under A mandates were
not considered as having all reached the same stage of
evolution. First from this point of view comes Meso-
potamia, next, Syria, and last, Palestine.

We have just seen that a series of agreements were
signed between Mesopotamia and Great Britain regulat-
ing the mutual relations of the two countries. The very
fact that Mesopotamia was recognized as possessing the

10, inthe words of Lord Milner 2 Fauchille spesks indeed of the
himself, ' to fix the conditionsunder  transformation of the B and C man- .
whiohthevariousMandatoriesshould  dates into categories A and B respect-
exercise their authority over the ively (Traite de Drait International
territories allotted to them' (P.D.  Public, tomei. 2°™ partie, p. 883),
(H.ofL.), vol. 41 (1920), col. 628).
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necessary capacity for signing an international agree-
ment by Great Britain and the League of Nations
shows that this mandated territory had an international
status far in advance of the status enjoyed by the other
mandated territories, even of thesamecategory. Article
1 of the original treaty of 1922 laid down the funda
mental principle on which the relations between the
contracting parties were to be based; it provided that
Great Britain was to render to Mesopotamia ' such
advice and assgance as may be required during the
period of the present treaty, without prejudice to her
[Mesopotamias] national sovereignty,” This Article
fully and amost literally applied to Mesopotamia the
provision of Article X X I |, paragraph 4, which, speaking
of the communities that have formerly belonged to the
Turkish Empire, saysthat' their existence as independ-
ent nations can be provisionally recognized subject to
the rendering of administrative advice and assstance
by a Mandatory until such time as they are able to stand
alone,’ In accordance with Article 1 of the treaty,
Article 3 provided that ' His Majesty the King of Iraq
agrees to frame an organic law for presentation to the
constituent assembly of lIrag,” The framing of the
organic law ' by Iraq itself was, indeed, the first step
towards Irag's independence. In view of the progress
made by lrag a new treaty was concluded between its
Government and Great Britain on December 14, 19277
"onterms of equality,” Article 1 of thetreaty provides
that ' His Britannic Majesty recognizes Irag as an
independent sovereign State," and invirtue of Article 8,
" provided the present rate of progress in Iraq is main-
tained and all goes well in the interval, His Britannic
Majesty will support the candidature of Iraq for admis-
sion to the League of Nationsin 1932, It may conse

! Definitely adopted by the Constituent Assembly on July 10, 1924,
2 Cmd. 2998 (1927),
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quently be said that Iraq had now reached the border-
line between an independent State and a mandated
territory.

Syria, on the other hand, is in quite a different
position. Article 1 of the mandate provides that

! The Mandatory shall frame, within a period of three
years from the coming into force of this mandate, an
organic law for Syria and the Lebanon. This organic
law shall be framed in agreement with the native author-
ities and shall take into account the rights, interests and
wishes of all the population inhabiting the said territory.
The Mandatory shall further enact measures to facilitate
the progressive development of Syria and the Lebanon
as independent States. Pending the coming into effect
of the organic law, the Government of Syria and the
Lebanon shall be conducted in accordance with the spirit
of thismandate. The Mandatory shall, so far as circum-
stances permit, encourage local autonomy.'

The reason why Syria was not to be granted so large an
autonomy as Mesopotamia was not because the inhabit-
ants of the former territory were individually less
developed than those of the latter—the contrary seems
rather to be the case—but because collectively Syria
was, and apparently still is, less ' able to stand alone,’
owing to the heterogeneous character of its inhabitants,
belonging as they do to different creeds and nationalities
opposed and sometimes hostile to each other. The
larger powers given to the Mandatory in Syria, as com-
pared with those of the Mandatory in Iraq, may thus be
justified on the ground that they offer the necessary
guarantee for securing peace and public order within
the territory. Syria of the mandate is, indeed, a mere
geographical expression, containing as it does the

Lebanonwitha Christian majority and various national -
~ ities, Syria proper with 'the four towns' inhabited

10.J., Aug, 1922 (Part | 1.), p. 1013,
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mainly by Mohammedans of various shades, the district
of Alexandretta with a strong Turkish element, the
Druse territory, etc. Thisdiversity of element made it
necessary for the Mandatory to establish in the territory
a Federation of States, politically independent of each
other, as the only practical means of securing co-opera-
tion between thevarious parts of the territory. Central-
ization and decentralization have been alternately tried
by the Mandatory, but only a very limited autonomy
could up to the present be granted to the local population.
The organic law referred to in Article 1 of the mandate
is still largely a matter for the future, and it is hardly
possible to say that the role of the Mandatory in Syria
consists in nothing more than administrative advice and
assistance as provided in paragraph 4 of Article X X11.
The third and last place, from the point of view of the
degree of local autonomy granted to the territories under
A mandate, is held by Palestine. According to the
provisions of Article 1 of the mandate, ' the Mandatory
shall have full powers of legislation and of administra-
tion, save as they may be limited by the terms of this
mandate,” A similar provision has been inserted in all
the mandates of the B category, and some authors,
presumably on this account, classify the Palestine
mandate in this category.! Indeed, those who consider
that the degree of autonomy granted to a given mandated
territory constitutesthe criterion for classifyingits man-
date must admit that the Palestine mandate, although
applying to a territory which formerly belonged to the
Turkish Empire, is nearer the B than the A category.

PECULIAR CHARACTER OF THE PALESTINE MANDATE

The exceptional character of the Palestine mandate
is due to, and constituted by, the following general
provision of its preamble :

! Oppenheim, Interrnational Law, vol. i. p. 288, note,
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" Whereas the Principal Allied Powers have also agreed
that the Mandatory should be responsible for putting into
effect the declaration originally made on November 2nd,
1917, by the Government of His Britannic Majesty, and
adopted by the said Powers, in favour of the establishment
in Palestine of a national home for the Jewish people, it
being clearly understood that nothing should be done which
might prejudice the civil and religious rights of existing
non-Jewish communities in Palestine, or the rights and
political status enjoyed by Jews in any other country; and

* Whereas recognition has thereby been given to the his-
torical connection® of the Jewish people with Palestine
and to the grounds for reconstituting their national home
in that country.'

Various clauses of the mandate, as we shall see, give
effect to this provision in placing the mandatory Power
under definite obligations and making this Power
' responsible for placing the country under such political,
administrative and economic conditions as will secure the
establishment of the Jewish national home' (Article 2).

In the opinion of the Mandatory, it was impossible
to reconcile the above provisions with the granting
of unqualified autonomy to the present population of
Palestine, since such an autonomy would imply the right
to dispose of the country by legislative and administrat-
ive measures, even against the obligations assumed by
the Mandatory. The present population of Palestine is,
indeed, only a part of the much larger population whose
connection with Palestine has been internationally
recognized. The Jewish people as a whole may be
considered, for this particular purpose, as forming
virtually part of the population of Palestine. The
mandates system has been applied to Palestine not

! The expression ‘historical con- ' historical right.' This last expres-
nection' was criticized as being too  sion, it is said, was probably not used
vague, and it was suggested that if  because of the disrepute into which it

it ‘meens anything from the legal fell owing to the ause made of it in
point of view it can only mean thecourseof history (seinfra, p. 63),
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merely on account of the inability of its present popula-
tion to stand alone, asis the case with the other mandated
territories, but aso, and perhaps chiefly, on account of
the fact that the people whose connection with Palestine
has been recognized is still outside its boundaries. The
mandatory Power thus appears not only as a Mandatory,
in the sne generally given to this term, but as a kind
of a provisional administrator in the interest of an
absent people. In this capacity the Mandatory has
assumed an obligation not towards the actual but the
virtual populatlon of Palestine.*

" INTRODUCTORY

IS THE PALESTINE MANDATE INCONSISTENT WITH
ARTICLE XXII OF THE COVENANT?

It has been dleged that the obligations undertaken
by the Mandatory for Palestine with a view to carrying
out the national home policy are inconsistent with those
of aMandatory in his capacity as such. In other words,
it has been said that the mandate for Palesting, in its
present form, is incompatible with Article XX 11 of the
Covenant, because the mandates system as contem-
plated in that Articleisinstituted in the interests of the
actual inhabitants of the mandated territories, while
the Palestine mandate contemplates the interests of a
people actually outside the territory. The criticism is

! The peculiar nature of the

Palestine mandate has been sum-
marized in the following terms:
' The Mandatory is to administer
that country not simply on behalf
of the population which is there, but
with a view to help the people which
desiresto comethere. . . . Thereis
no parallel in history to a State
undertaking a task of this kind, not
on behalf of its own subjects, but as
a trustee for the conscience of the
civilised world. ... It undertakes
the continual and gradual realisation
of anideal. It mustinitiate a system
of government and administration
which, while securing justice and
fair treatment for the existing popu-

lation of Palestine, will enable a new
national life to be established there.
It was clearly necessary in order to
achieve this end that the Mandatory
should be able to exercise the powers
inherent in the government of a
sovereign State and should not have
its functionslimited to the rendering
of administrative advice and assist-
ance' (N. Bentwich, Mandated Terri-
tories : Palestine and Mesopotamia,
in B.Y. (1921-22), p. 51). Pro-
fessor Berriedale Keith is also of the
opinion that in Palestine ' the Man-
datory has and must retain sovereign
power' (Mandates, in J.CL. Feb.
1922, vol. iv. parti. p. 78).
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thus concerned with the underlying principles of the
mandates system as applied to Palestine. But the
main object of this system is to guide towards inde-
pendence and self-government those races, peoples or
communities who for various reasons are not yet able |
to stand aone. This is adso the very object of the
national home policy, which aims at giving the Jewish
people the necessary assstance to form in Palestine an
Independent and self-governing community. The under-
lying principles, not only of the mandates system but
of the Covenant as a whole, are thus given effect to in
the national home policy. There ssems to be no valid
reason for doubting that this policy in itself follows
directly from the principles of nationality and sdf-
determination upon which the Covenant of the League
of Nations largely rests.

Thus the principle upon which the Palestine mandate
—including the national home provision—is based
appears to be the very same as that which underlies all
the other mandates, namely that the well-being and the
development of the peoples not yet able to stand alone
form a sacred trust of civilization. The peculiarity of
the national home policy seams to be the extension of
this principle so as to include the Jewish people in the
category of the above peoples. The reason why the
Jewish people is as yet not able to stand aone matters
but littlefromthe point of view of the mandate, although
it may be said that this incapacity is mainly due to its
dispersion and not, as in most other cases to a more or
less low degree of development. The insertion of the
provisions regarding the national home in the Palestine
mandate merely widens the scope of the latter and does

! The contrgrdy view is held by the right of each people to sdf-
Professor Berriedale K eith, whosays  determination’  (ibid.).  One_fails,
that 'the adoption of the principle however, to s why the Jewish
of a Jewish national home runs people should be deprived of this
directly counter to the doctrine of  right,
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not affect the fundamental principles of the system as
awhole; it simply gives a wider meaning to the term
" community ' used in Article XX 11 with regard to
certain ex-Turkish provinces, of which Palestineis one.
The question whether the Palestine mandate is in-
consistent with Article X X I | of the Covenant has been
answered in the negative in the following terms :

' The real point, and the only point, appears to me to
be whether it can be said that the scheme contained in
Article 2 [of the Palestine mandate—inaugurating the
national home policy] is inconsistent with Article X X 11
of the Covenant. | am clearly of opinion that there'is
no such inconsistency. Article X X 11 of the Covenant
does show that the general object is to secure the well-
being and devel opment of mandatedterritories. Article2
of the mandate, of course, deals with a special scheme
of immigration and settlement, viz.: that of the Jewish
people. But | s absolutely no inconsistency between
the two. It may well be that a judicious scheme of
immigration is the best possible method of developing
the resources of Palestine and securing the well-being of
that country."

So much for the question of principle. Withregardto
the text, it has been pointed out that the provisions of
the Palestine mandate relating to the national home do
no more than give effect to Article 95 of the Treaty of
S&vres, which contains the actual text of the British
Declaration of November 2, 1917, endorsed by the
Principal Allied Powers. Accordingtotheabove-quoted
statement,

' Palestine does not really fall within any of the three
categories laid down in Article XX 11, and the validity
of this mandate depends upon Article 95 of the Treaty
of Sevres, which applies to the speC|a| case of Palestine
the provisions of Article X X11.

! Statement by Sir William Fjnlay on the Palestine mandate (O.J., July-
August 1921, p. 444). ibid., p. 443,
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Whilst thefirst part of this statement may be questioned
on various grounds, the second still holds good in spite
of the fact that it was made in 1921, when it was
thought that the Treaty of Sévres would be ratified.
Indeed, the provisions of this treaty as far as the
various A mandates are concerned have been implicitly
ratified, as we have seen, in Article 16 of the Treaty of
Lausanne.

Two more points of alleged inconsistency between the
Palestine mandate and Article X X I | of the Covenant
have been raised. The first is that, while paragraph 4
of Article X X 11 limits the role of the Mandatory in the
ex-Turkish provinces to 'administrative advice and
assistance, the Palestine mandate gives him ' full
powers of legislation and of administration' (Article 1).
The other is that the wishes of the Palestine communities
have not been ' a principal consideration in the selection
of the Mandatory,” as provided for in Article XX11,
paragraph 4.

1. The first point was referred to above in the
general observations on the A mandates, and the main
reasons were stated for the differences in the degree of
autonomy granted to the inhabitants of the territories
concerned. However, the allegation of inconsistency
on this particular ground can only be maintained if it
is proved :

(a) That the above provision of paragraph 4 applies to

Palestine.

[Certain authorities hold that it does not,
on the ground that the international instrument
on which the Palestine mandate is based is the
Treaty of Sevres and not Article XXI1 of the
Covenant.]

(b) That the heterogeneous population of Palestine has

reached a stage of development which would en-
able it to be self-governing subject only to the
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administrative advice and assistance of the Man-
datory.!

(c) That ' administrative advice and assistance,' as inter-
preted in the other A mandates, does not mean in
some particular instances of vital importance
advice which must be taken. '

[Thisisto a certain extent the case even in Meso-
potamia, where the largest measure of autonomy
has been granted.]

(d) That there was no attempt made by the Mandatory
to grant any autonomy to the local population, or
that the latter did not reject any form of autonomy
granted by the Mandatory as a first step towards
ultimate self-government.

[We shall se that the repeated attempts of the
Mandatory to introduce a larger measure of auto-
nomy in Palestine have only failed through local
opposition.]

2. With regard to the second point on which the
allegation of inconsistency is based, it has been pointed
out “ that

(& The provision relating to the wishes of the local com-
munity is not applicable to Palestine.

(6) It is only in the selection of the Mandatory that the
wishes of the community must be a principal
consideration.

(c) The words are ' a principal consideration' and not

‘the principal consideration.'

An attempt was made in 1919, as we have seen,

to ascertain the wishes of

! Dealing with the proposed appli-
cation of the mandates system to
certain territories to be detached
from Turkey, General Smuts says:
'. . . there wil befound caseswhere,
owing chiefly to the heterogeneous
character of the population and their
incapacity lor administrative co-
operation, autonomy in any real sense
would he out of the question and the

the inhabitants concerned

administration would have to be
undertaken to a very large extent by
some external authority. Thiswould
be the case, at any rate for some time
to come, in Palestine, where the
administrative co-operation of the
Jewish minority and Arab majority
would not be forthcoming' (op. cit.,
pp. 16-17).

2 0J., July-August 1921, p. 444.
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through an American Commission, but it failed owing to
the fact that the masses of the local population are still
insufficiently developed to have and to express political-
wishes of their own.* Moreover, in the particular case of
Palestine there could be no question of acting exclusively
upon the wishes of the local population, supposing they
could be ascertained. Indeed, the national home policy
brought into the orbit of Palestine a potential popula-
tion whose wishes, as it seems, would have had equally
to be taken into consideration, on the ground of its
' connection' with Palestine. As to the selection of the
Mandatory, there can be no doubt that the wishes of the
people whose right had been recognized to a national
home in Palestine would have been in favour of the
Power that was the first to recognize this right and
consequently the most suitable to carry it into effect.

Both from the point of view of principle and text
the following conclusion seems therefore to be fully
justified :

"Itis...impossible upon any principle of construction
to say that there is any inconsistency between this scheme
[the national home as embodied in the mandate] and
either the letter or the spirit of Article X X 11, merely
because the scheme, which may benefit Palestine, may
also benefit one particular people, viz. : the Jews. What
is hoped is obviously that this scheme, while beneficial to
the Jews, will also prove in the best interest of Palestine.
There is no inconsistency between these objects.' 2

GENERAL DIVISION.—The Palestine mandate was
conceived and is to be read as one whole. It contains,
however, as we have seen, two distinct sets of provisions,
the one being concerned with the Jewish national home
and the other with the mandate properly speaking. It

! According to Smuts, Palestine . . . formally impossible’ {op. cit.,
provides one of the cases where "the  p. 20).

consultation of the country on the

question of its mandatory” State is 2 0.y July-August 1921, p. 444.
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Is by dealing with those provisions separately, without
at the same time losing sight of their interdependent
character, that the dual aspect of the Palestine mandate
can be most clearly brought out.

Part | will be devoted to the Jewish national home,
its fundamental principles and the resulting obligations
assumed by the Mandatory.

Part |l deals with the mandate properly speaking and
the Mandatory's obligations towards the inhabitants of
Palestine as a whole and the League of Nations.



PART |
THE JEWISH NATIONAL HOME






CHAPTER |
THE FUNDAMENTAL PRINCIPLES

THE fundamental principles on which the Jewish
national home is based may be analysed under the
following heads:
1. Theprinciple of nationality and the Jewish people.
2. The historical connection of the Jewish people
with Palestine.
3. The concept of a national home, as applied in
Palestine.

1. THE PRINCIPLE OF NATIONALITY AND THE
JEWISH PEOPLE

The principles of nationality and of self-determina-
tion, asthey are commonly called, owetheir originto the
growth of national sdf-consciousness, mainly during the
second half of the nineteenth century. In spite of their
gradually increasing influence since their inception, they
were long kept outside the sphere of international law
proper. It is only after the Great War that they seem
to have actually become part of that law, inasmuch as
they have served as a guiding instrument in the pesce
treaties of 1919-1923. Whatever dse may be said about
these treaties, there can hardly be any doubt that they
have given to the above principles much wider applica-
tion than any previous treaty. AsS a consequence, a
general tendency to subject these principles to lega
analysis and definition has gradually taken the place of
vague idealistic conceptions in which very little notice

51
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has sometimes been paid to realities and possibilities.
Therole of the international lawyer in this connection
mainly consisted in purging the principles in question
from such elements as could not be easily absorbed by
positive law, and as a result a slight reaction has set in,
which in certain casss ssams to have overshot the mark.
The main issue before the lawyers was whether all—and
if not, which—human groups claiming to constitute a
nation should be recognized as such by international law
and given the right of self-determination.

According to the so-called objective theories,mainly of
German origin, some outer signs, such as community of
race, language or even religion, must be possessed by any
nation in order to be recognized assuch.  Other theories,
mainly of the French school—the subjective theories, as
they are sometimes called—maintain that the main
characteristic of a nation is the common desre of its
members to live a distinct national life of their own,
‘avoir fait degrandeschosesdanslepassg, vouloir enfaire
dans l'avenir,' as Renan put it before the question had
ever been dealt with from a legal point of view. A
theory which does not come under either of these two
heads has recently been advanced ; its eclectic nature
may be seen from the enumeration of the conditions
which, according to this theory, any human group is
bound to fulfil in order to be admitted to nationhood.
They are the following :

(1) Desire for autonomy by the group concerned.

(2) Distinct historical development.

(3) Capacity to govern.

(4) Fairly considerable population, economic wealth
and territory.

(5) A certain level of culture.

It ssems, however, that the absence of such conditions
! B. Lavergne, Le Principe des Nationalites et les Guerres, pp. 17-27.
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as capacity to govern and sufficient degree of culture
does not necessarily deprive a given human group of its
"national' character. International law has, indeed,
recognized as 'independent nations'—though only
" provisionally," it is true—certain communities which
are ' not yet able to stand alone,’ The formulation of
the above conditions appears to be based on a confusion
between State and nation, which the principle of nation-
ality itself, indeed, facilitates. On the other hand,
such a condition as distinct historical development does
not necessarily constitute one of the essentials of nation-
hood, although in fact it may often be its cause.

In this connection it is to be pointed out that the
recognition of nationhood does not of necessity imply
the recognition of an unqualified right to self-govern-
ment, but it may have other practical consequences of
the very first importance to the population concerned.
It is clear that, in so far as the right of self-government
is involved, the principle of nationality cannot be
applied when one or more of the conditions enumerated
above are not fulfilled. But in that case the principle
may imply another right, namely, to special international
protection, such as has been recently established by the
law of nations and carried out under the principles of
protection of minorities or of the mandates system, as
the case may be. If the impossibility of granting self-
government to a given community is due to such condi-
tions as lack of geographic contiguity between the areas
inhabited by its members or to insufficient numbers for
the creation of an autonomous State, then the applica-
tion of the principle of nationality to the above com-
munity would mean in certain cases the recognition of a
right to the special privileges embodied in the system
of protection of minorities. If, on the other hand, itis
due, say, to the lack of capacity to govern or to insuffi-
cient development, then the application of the above
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principle would be carried out through the special
guarantees of the mandates system. Thus the two
systems of recent creation, each in its own way, appear
to be the necessary complements of the principle of
nationality when full application of the latter, namely,
the grant of unqualified independence, is considered
either impracticable or premature. They clearly indicate
that for the purposes of the above principle distinction
is to be drawn between the necessary conditions for the
creation of a State on the one hand and the recognition
of a nation on the other. Such distinction, however,
seams not to have been fully taken into account in the
above-mentioned theory, which is summed up by its
author in the following terms:

"In order that a population be a nation, the desire to
live in common [vouloir-vivre collectif] is not sufficient,
there should also exist within it the capacity to live in
common [pouvoir-vivre collectif] "

But is it not the cae that protection of minorities
and the mandates system apply to human groups
constituting ' nations' in being or in process of forma-
tion respectively, and possessng no such ' pouvoir-
vivre collectif ? The latter indeed, necessary as it is
to the creation of a State by a given nation, seems not
to be indispensable for the purpose of the recognition
of the nation itself.

Speaking of the ' recognition of nations' which has
recently been accepted in international law, P. Fauchille
traces the recognition as a nation of the Jewish people
by the British Government back to 1903 when it offered
territory in Uganda for Jewish settlement. It is, how-
ever, the World War that has brought about the inter-
national recognition of the national character of the
Jewish people. Enumerating the various declarations
made by France (April and June 1917 and February

! B. Lavergne, op, cit., p. 29.
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1918), Great Britain (November 1917), Italy (March
1918), the United States (September 1918), Greece,
Japan, etc., Fauchille concludes that

‘all these converging declarations constitute beyond
question the recognition as anation of the Jewish people.
They were solemnly confirmed by the Principal Allied
Powers at the San Remo Conference.' *

There can hardly be any question now whether Jews
constitute a distinct national entity in the eyes of
international law. This seems to have been laid down,
on the one hand, by the various treaties containing what
is known as minority clauses, and on the other, by the
mandate for Palestine providing for the establishment
in that country of a national home for the Jewish people.
If, therefore, the question of the national character of
the latter may remain open—as in fact it does—for
purposes of ethnographical or sociological research, it
seems to have been definitely settled from the point of
view of international law. The status of Jews no longer
constitutes a mere political issue within certain States,
or a diplomatic issue between States, on the ground of
humanitarian protection afforded to them by such
Powers as Great Britain, France and the United States ;
Jews as such have now become subjects of rights and
duties provided for by international law. This change
was rendered possible by the widening of the scope of
that law itself, as since the establishment of the systems
of protection of minorities and of mandates international
law may be said to begin with nations while previously
it began with States. It is through this extension that
Jews, constituting at the present time a nation without
a corresponding State, could directly be dealt with by
international law across the boundaries of the various
States in which they reside.

p, cit, tomei, lere partie (1922), p. 315.
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It has been argued that there is some inconsistency
in granting to the Jewish people the benefits of both
protection of minorities and the mandates system.
According to those who hold this view, one legal con-
sequence of the application of the mandate to Palestine
would be to assimilate the status of Jews living outside
the land of their national home to that of, say, English-
men or Frenchmen residing outside England or France
respectively, namely, to the status of foreigners. Onthe
other hand, the protection of minorities, it is said, has
an opposite object in view. Indeed, not only are Polish
Jews, for instance, not to be considered as foreigners,
but, in virtue of international treaties, they are to be
recognized as possessing a status of full citizenship in
Poland, with special minority rights in addition. Itis
consequently asked whether such a state of affairs does
not create a kind of double nationality for Jews.

If inconsistency there be—and, as we shall see, this is
probably not the case—it does not exist in the applica-
tion of minority protection and the mandate to the
Jewish people, but between two parts of what has become
known as the Balfour Declaration, embodied in the
mandate for Palestine. The declaration, as we have
already seen, provides that

'His Majesty's Government view with favour the
establishment in Palestine of a national home for the

Jewish people ... it being clearly understood that

nothing shall be done which may prejudice . . . the

rights and political status enjoyed by Jews in any
other country.'*

The question is whether this provision can be so
interpreted as to imply the establishment of double

1 It has been pointed out that the
insertion of the latter part of this
provision in the declaration was
mainly due to apprehension on the
part of Jews in western Europe
that the national home might be

used as a means to deprive them of
their rights of citizenship in the
countries which they respectively
inhabit. We shall see, however,
that such apprehension as may have
existed was altogether groundless.
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nationality for Jews, one being connected with the
national home in Palestine and the other with the
countries in which they respectively reside.

In this connection it may be of interest to quote the
following passage from the report of the High Com-
missioner on the administration of Palestine during the
period of 19204925 :

"Above all, it was asked, what was the meaning of the
word " national " in the Balfour Declaration ? In the
languages of Eastern Europe, the words that translated
" nationality " were not regarded as corresponding to
"citizenship." In Russia, in Austria, in Turkey, men
were accustomed to speak of severa distinct " national-
ities" being members of the same State. Conversely,
there was to them nothing strange in the idea of people,
belonging to a single Jewish " nationality," being resident
in various countries and being citizens of those countries.
In Western Europe, on the other hand, the term " a
national" denoted the same thing as the term " a
citizen." All the members of a State must be of that
"nationality.” Residents who were not, were aliens.
People of the same " nationality " aso could not normally
be citizens of different States. ... If the Jews were
declared to be a "people " and entitled to a "national
home,"” a member of that people, it would seem, must
possessthat nationality. Butif he were already a national
of England, for example, or of France, or of the United
States, was the citizenship that he cherished, unaffected
by this, or wasit not ? The Balfour Declaration asserted
that it was unaffected. But could it, in logic or in
practice, so remain ? "

The allegation of inconsistency between the above-
quoted two parts of the Balfour Declaration may thus
be extended beyond countries in which Jews enjoy
minority rights. It seems, however, to be based on the
confusion of the terms ' national' and ' subject’ on the

! Colonial, No. 15 (1925), p. 26,
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one hand and ' national' and ' citizen' on the other.!
The distinction between the true meanings of ' national '
and ' citizen' is made by Oppenheim in the following
passage (although some confusion still exists in the
terms employed) :

"It must be emphasized that nationality as citizenship
of acertain State must not be confounded with nationality
as membership of a certain nation in the snse of a race.
Thus, all Englishmen, Scotchmen and Irishmen are, de-
spite their different nationality as regards their race, of
British nationality as regards their citizenship. Thus
further, although all Polish individuals are of Polish
nationality qua race, they have been, since the partition
of Poland at the end of the eighteenth century between
Russia, Austria and Prussia, either of Russian, Austrian
or German nationality qua citizenship.'

Under the influence of colonial expansion the above
distinction is gradually gaining ground even in such a
unitary State as France, and this in spite of the most
simplistic conception of nationality which it hasinherited
from the Revolution. In the opinion of Lavergne,®
" colonial citizenship ' constitutes

"a violent denial of the rationalist theory which has
served as a philosophical basis to the Revolution of '89
and to the elaboration of our law: the unity of human
mind, hence the desirable uniformity of civil and
political laws under all climates and for all races.

And he further says :

'The error of this mysticism which has become
classical in"latin countries is obvious, since the French
citizen, without in the least renouncing his nationality
and his private customs, acquires by the force of things
a second citizenship when residing in one of our colonies.
! Oppenheim states that theterms and practice of international law,

of ' subject’ and ' citizen' aresynony-  0p, cit, vol. i. p. 494. )
mously made use of in the theory Ibid, Op. dt, p. 126,
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The facts are decisive, for even in such a colonial posses
sion as Algeria, which least differs from the Metropolis,
we as French citizens enjoy, by the merefact of our change
of domicile, a political status wholly distinct from the
Frenchstatus. . . . A colonial citizenshipis superimposed
on our French citizenship. Isthere any need to add that
the one does not harm the other ? This legal status,
common as it is elsawhere, is so unusual with us that it
puzzlesus. Our political situationin Algeriaisthe same
as that of the American who is a citizen of one of the
48 States of the Union, or of the Swiss who is a member
of the confederation and a citizen of his canton. Rare
are the unitary States like France whose members have
but one citizenship."

It is hardly necessary to point out that no comparison
whatever is intended to be made between the status of a
Jew remaining outside Palestine and that of an English-
man or a Frenchman transferring his domicile to one of
the dominions or colonies of the mother country ; for
the latter, indeed, it is a mere change of residence, while
the sovereignty under which they continue to live is the
same. Nor can the status of Jews—members of one
nation and subjects of different States—be compared,
for example, with that of members of the various
national entities composing the British commonwealth
of nations. The foregoing quotation was merely made
in order to illustrate the distinction between the various
capacities of subject, citizen and national, a distinction
which may apply to Jews no less than to other nation-
alities. There would hardly be any room for confusion
iIf theterm' national' were used in the sense of ' member
of a nation' and ' subject' in that of ' member of a
State,'” The term 'citizen' would remain in its proper
sphere of municipal law. A citizen, indeed, is an in-
dividual to whom the municipal law of the State to
which he belongs grants civil and political rightswithin

! 1bid., pp. 126-127.



60 THE JEWISH NATIONAL HOME

its sphere of application. Inthissnsetheterm’ citizen
would hardly have been dealt with by international
law but for the system of protection of minorities which -
prescribes that individuals residing in a given State and
being its subjects should be recognized as having full
rights of citizenship, although not being nationals ' qua
race' of the majority of the people composing that
State. A clear definition of the above terms would save
a good deal of controversy not only as regards the
status of Jews both within Palestine and without, but
aso with regard to other disputed points in international
law and colonia legislation. What Oppenheim cals
"nationality qua citizenship ' is both implied and ex-
hausted by the term ' subject; and what he cals
"nationality qua raceé may in short be termed
" nationality,’'

The best illustration for the suggested distinction is
afforded by the instance of the British Empire, which so
naturally combines nationality and citizenship. From
the point of view of international law all individual
members of the empire are British subjects (and not
British nationals as they are called, because there is
no such thing as a British nation, properly speaking) ;
from the point of view of the various municipal laws of
the constituent parts of the empire they are respectively
citizens of those parts (we may therefore spesk of
South African citizenship and not of South African
nationality, because there is no South African nation);
on the other hand, the above individual members are
nationals of the various national entities of which the
British commonwealth of nations is composed.

On the basis of such distinction an attempt can be made
to answer the question which was raised above regard-
ing the status of Jews. For the Jews all over the world,
as long as they remain Jews and keep their national
characteristics, there is but one nationality, namely the
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Jewish nationality (taken in the above sense), because
they belong ' qua race," as Oppenheim would say, to one
entity, which has been recognized as a nation. From
the point of view of international law, they are subjects
of the various States in which they permanently reside
and to which they owe allegiance. For the purposes of
the various municipal laws, Jewish subjects of those
States are respectively their citizens (the capacity of
citizens has been willingly granted to them by the
great majority of States; it has been granted by others
as a result of international treaties containing minority
clauses). Aswe have just seen, such a situation, based as
it ison a clear-cut distinction between national, subject
and citizen, isin no way unique or privileged. Whileit
would certainly be a contradiction in terms for a Jew
to be an Englishman or a Scotsman, there can be no
more inconsistency between being a Jew and a British
subject than between being an Englishman or a Scots-
man and a British subject. These are two different
capacities which, but for the prevalent confusion in
terms, are wholly distinct from each other.

2. THE HISTORICAL CONNECTION OF THE JEWISH
PEOPLE WITH- PALESTINE

The second element on which the national home is
based is what has been termed in the preamble of the
mandate as 'the historical connection of the Jewish
people with Palestine,” It seems hardly possible to give
a clear and exhaustive definition of the expression
" historical connection ' which the mandate for Palestine
is the first international document to use, but a close
examination of its various aspects may be made in the
light of the particular circumstances to which it is meant
to apply and of the mandate itself.

It has been said that paragraph 3 of the preamble,
relating to the historical connection, wasinserted in the
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mandate as a concesson to a rather sentimental and
mystical idea, in order to give some moral satisfaction
to the people concerned. Consequently the provision
would involve no legal obligation on the part of those
who gave recognition to the above connection, and no
rights to those in whose favour the recognition was
made. In other words, from the point of view of inter-
national law it would mean nothing at all. Such an
interpretation is but one among the many which have
been' given to newly created international terms and
expressons, on the assumption that they were no more
than a concesson to the 'idealist' current of opinion
which was strongly represented at the Paris and other
peece negotiations. Attempts have been—and some-
times still are—made to interpret in this spirit the man-
dates system, which is thus considered as a mere cover
for wholesde annexation. Some ' realists,’ as they call
themselves, went so far as to look upon the Covenant
of the League itself as a mere expression of pious hopes
and idealsinserted in international treaties only in order
to satisfy the above-mentioned current of opinion.

It can be seen from the preamble that the recognition
of the historical connection was both the cause and the
effect of the national home policy as laid down in the
mandate. After quoting 'the declaration originally
made on November 2nd, 1917, by the Government of His
Britannic Mgesty and adopted by the said [principal
Allied] Powers' the preamble goes on to say that

recognition has thereby ' been given to the historical
connection of the Jewish people with Palestine and to
the grounds' for reconstituting their national home in
that country," This provision is both declaratory of
a previous state of affairs, namely, that a connection
(' lien' in the French version of the mandate) exists
between the Jewish people and Palestine, and con-

! Theitalics are the author's.
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statutory with regard to such rights and duties as may
be involved. When interpreting the other provisions
of the mandate affecting the national home, it is there-
fore to be kept in mind that the historical connection
is at the foundation of such rights and duties as have
been recognized in the mandate to the Jewish people
in the person of its representative the Jewish agency.!
This seems to be the construction placed upon the above
provision by the British Government in the following

passage:
"It is essential that it [the Jewish community] should
know that it is in Palestine as of right” and not on suffer-
ance. That is the reason why it is necessary that the ex-
istence of a Jewish National Home in Palestine should be
internationally guaranteed, and that it should be formally
recognized to rest upon ancient historic connection.'®

The latter may thus be considered as a legal foundation
of the national home.

On the other hand, it is to be pointed out that ' his-
torical connection' and not ' historic right' is spoken
of in the mandate. As may be gathered from the
preliminary negotiations, this was meant to safeguard
such rights and interests as have been recognized in
the mandate to non- Jews within Palestine and without.
Presumably it was feared that the recognition of a
historic right to the Jewish people in or over Palestine
would mean, if not the total exclusion of other rights, at
least their relegation to a secondary plane. Moreover,
the notion of ' historic rights' has been grossly abused
in the course of history, and some authors were conse-
quently led to deny their validity altogether.* Either

! S infra. stration of the former, objects to the
2 The italics are the author's. re-establishment of the old regime, is
3 it not a proof that the previous

Cmd. 1700 (1922), p. 19. government was guilty of malad-

* Thus Lavergne says: 'We deny ministration and could not gain the
that a historic right can ever exist. sympathy of the inhabitants? To
If the people governed by the State speak of historic right isto movein
which now claims back the admini- avioiouscircle' (op. cit., p. 56).
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the historic right is in accordance with the wishes of the
population concerned, and then there is no need to invoke
it, oritisnot, and then it does not exist.

It is hardly necessary to add that the so-called theory
of 'historic rights," as understood and applied in the
course of history, has nothing whatever to do with the
principle of ' historical connection' as provided for in
the Palestine mandate. This may be seen from the
following conditions under which the principle is
applied :

(1) The nation which is recognized as having ' historical
connection ' with a given territory must have been at one
time of its history in possession of that territory.—This is
the first condition on which the principle is based. It
involves a plain question of fact common both to ' his-
toric rights' and ' historical connection,” But while it
is the only condition of the former, it is merely one of
the conditions required for the application of the latter.

Before passing on to the other conditions, distinction
may be drawn between the above two theories and that
of ' historic interests," as it is sometimes called. The
interests in question may be religious or educational,
economic or commercial, but the actual possession
of the territory by the State claiming such interests
is not a necessary condition. Historic interests have
indeed been claimed by, and recognized as belonging
to, France in Syria, although the latter territory has
never formed part of the French State. Moreover,
historic interests can be claimed not only by nations
or States—which alone can claim historical connection
or historic rights—but eyen by such collectivities as
churches, missions or other religious bodies. Such are,
for instance, the religious interests which the Palestine
mandate has safeguarded ; they have been recognized
as belonging not to States but to religious bodies in
favour of the individuals who compose them. There
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is, however, one common condition to both ' historical
connection' and 'historic interests,’ viz. the non-
renunciation of such connection and interests by those
who respectively claim them. This brings us to the
second condition upon which the principle of historical
connection rests.

(2) It is essential that the 'people claiming the benefit of
" historical connection ' with a given territory should not
have previoudly renounced it, either explicitly or tacitly.—
Renunciation is said to be explicit when provided for by
unilateral declaration or treaty," while tacit renunciation
may result from the fact that all claims to the territory
in question have been abandoned during a more or less
prolonged period of time. Theinstitution of prescription
originally introduced from Roman law into the municipal
laws of various countries mainly for reasons of social
stability, may be considered as forming part also of
international law for reasons of international stability.
The main difference seems to be that in the latter case
there are no statutes of limitation fixing periods for each
category of prescriptio and determining factors which
prevent it from rimning. The periods vary from one
country to another; they are considerably longer in
international than in municipal law, for what may be
considered as a long period in an individual's life is but
a brief spell in the life of States or nations. As to the
factors which may prevent the prescriptio from taking
effect, thereis one universally recognized in the municipal
laws of civilized States with which international law—
in so far as it is based on practice—is equally well

1 It is sometimes asked whether
all renunoiations by treaty can be
considered as valid in spite of the
obvious absence in a great many
cases of mutual consent. Analogy
with the law of contract is, however,
hardly in place in this matter, as it
would involve the invalidation of
the great majority of peace treaties

containing renunciation clauses. All
that can be said here is that the
recent tendency in the theory of
international law is to question the
validity of renunciations made under
obvious threat or abuse of force and
resulting in the unwarranted subjec-
tion of foreign population.
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acquainted; that is the fact of the person or nation,
as the case may be, continuously claiming his right to
the object involved.

The existence of such claimisimplied in the recogni-
tion of 'historical connection.! As far as Palestine is
concerned, this recognition indicates that the Jewish
people has not renounced its right to the territory and
has continually claimed it; that consequently no
prescriptio could take effect against it, and that no
exclusive rights could either morally or legaly have
been acquired over that territory by any other people.
Without dwelling here upon the ideological side of the
question, it may be asserted that the Jewish people as a
whole has never ceased to consider Palestine as the Land
of Israel (Eretz Israel'), as various aspects of its daily
life, religious or other, clearly indicate. Morally—and
the whole question of renunciation is largely of a moral
character—no breach has occurred between the Jewish
people and Palestine, and this is the real foundation of
"historical connection." Mutatis mutandis this is aso
the foundation of what is described as' historic interests;’
The historic religious interests of Christendom in Paes-
tine are, indeed, based on the same ground of active
non-renunciation as the historic national connection
recognized in favour of the Jewish people, in spite of the
fact that for many centuries Palestine was neither in
Christian nor in Jewish possesson.

(3) Thethird condition isthat the people which claims
the benefit of * historical connection' shall not have lost its
distinct national character. As we have aready seen,
‘historical connection,'unlike 'historic interests,'can only
be claimed by nations as such. A non-national entity
cannot—and indeed woul d not—claimits benefits, which
are essentially of a national character. As far as the

! An inter esting case came recently Igron in official documents of the
before the Courts in Palegtine in alestine Gover nment and on tamps.
connection with the use of this ex-  See infra, p. 259.
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application of this condition to Palestine is concerned,
reference may be made to the previous chapter re-
garding the principle of nationality and the Jewish
people'

(4) The people claiming the benefit of' historical connec-
tion ' with a given territory shall not have acquired in the
meantime any other national territory of its own,—This is
also acondition. Indeed, such acquisition would prima
facie imply renunciation. Had the Jewish people as a
whole, on leaving Palestine, acquired another territory
and established there an independent national com-
munity, there seems to be little doubt that its claim to
"historical connection' with Palestine would have been
forfeited. Thus, had the Jewish people accepted such
an offer as that of Uganda made by the British Govern-
ment in 1903—unless under special reservation of its
claim to Palestine: stating, for instance, that the new
territory isto be considered merely asatemporary refuge
for the persecuted Jews—and established there a national
life of its own, it would have forfeited the ' historical
connection ' with its ancient home. Palestine would
have become for the Jewish people aso no more than the
Holy Land, inwhichit could claim only historicinterests
of areligious character, similar to those recognised as be-
longing to Christendom and Islam. The fact, however,
that the Jews have established themselvesindividual ly or
ingroups in various countries after having been forced to
leave Palestine can hardly be construed as implying re-
nunciation. Communal autonomy in certain countries,
"emancipation ' in others, and minority rights in more
recent times seem equally irrelevant for the purpose,
as ever since they left Palestine the Jews as such had
no national territory of their own although they retained
their distinct national characteristics.

(5) Another essential condition is that such other rights
and interests as may Jiave been acquired in the meantime
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shatt be safeguarded. ' Historical connection,’ similar in
this respect to historic interests and opposed to historic
rights, implies the recognition and safeguarding of other
rights which may have been acquired in or to the terri-
tory in question during the absence of the people in
whose favour the above connection was recognized.
Itisnot exclusive of suchrights, just asno other exclusive
rights could have been acquired in or to a territory in
regard to which ahistorical connectionisrecognized. The
effect of the recognition of such connection in favour of
a given people ssems thus to be retroactive, but in no
way exclusive ; it contains a reservation. Indeed, as
we have already seen, one of the reasons why the ex-
presson of 'historical connection' was used in the
mandate is that it does not convey the exclusveness
connoted by ' historic rights ' as concelved and applied
in the course of history. This is one of the main
points which are to be kept in mind in the interpreta-
tion of the mandate itself, the foundation of which—
as it now stands—is the reconciliation of the various
rights and interests involved in Palestine. The nature
and extent of all rights and interests thus reserved
are to be gathered from the various provisions of the
mandate as well as from the general formula safeguard-
ing "thecivil and religious rights of existing non-Jewish
communities,

(6) Inorder to bevalid," historical connection' isto be
internationally recognized. The recognition is necessarily
declaratory since the connection is historic in character
and therefore existed prior to its formal recognition. It
does not create the connection, but implies an obliga-
tion on the part of its authorsto abstain from interfering
with such rights as may be involved. It is therefore
‘essentia that the recognition should be of international
character, i.e. given by severa States or aninternational
body on which they are represented. The recognition
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by the League of Nations, in the mandate, of the
historical connection of the Jewish people with Palestine
may be said to have, in some respects, the effect of a
collective recognition by all the States represented in
the League. '

3. THE CONCEPT OF A NATIONAL HOME, AS
APPLIED IN PALESTINE

The principle of nationality, in so far as it concerns
the Jewish people, and the historical connection between
the latter and Palestine, as recognized in the mandate,
constitute the foundations of the Jewish national home
in Palestine. It is in this light that the new term of
" national home ' is to be interpreted. Before, however,
any attempt can be made to examine the nature and
scope of the national home, as applied in Palestine under
the special conditions of the mandate, a few preliminary
remarks seem to be necessary in view of the fact that the
whole question has sometimes been considered as alto-
gether outside the domain of international law. Looked
at from this point of view, the tendency to emphasize the
moral as against—or even at the expense of—the legal
aspect of the question seems to be the result of the idea
that international law is still exclusively concerned with
such notions as State and sovereignty, and that all
principles or institutions which remain outside their
scope do not belong to international law properly speak-
ing. The League of Nations and all that is being
gradually built up around it seem to have definitely
disposed of this narrower conception of international
law. There is certainly a moral foundation to the
national home just as there is a moral foundation to the
League of Nations itself, to the mandates system, and to
all other institutions, old and new, which make for the
progress and development of international law. But
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this can hardly be said to deprive them of their legal
character as expressed in rights and duties recognized
and sanctioned by international agreement. The prin-
ciple laid down in all modern legal systems that, to use
the words of the French Civil Code, ' le control fait la hi
des parties' cannot be questioned in international law
any more than in municipal law, or it would hardly be
possible to speak of international law at all. If it is
admitted, as seems to be generally the case, that the
Covenant of the League of Nations and the various
mandates are international conventions in the legal
sense of this term,® there is no apparent reason why a
certain part of one such convention, namely that part
of the Palestine mandate affecting the Jewish national
home, should be differently treated from the rest.

The document in which the new term of ' national
home ' was first used is the declaration of November 2,
1917, made by the British Government and generally
known as the Balfour Declaration. Some explanation
of what is meant by this term is given by its author
himself when he says that the assimilation of ' the
national and international status of the Jews to that of
other races . . . would be promoted by giving them
that which all other nations possess : a local habitation
and a national home.' # In the opinion of the author
of the declaration, therefore, a national home is ' that
which all other nations possess’ and it tends to assimilate
the national and international status of those whom it
is to benefit to that of other races.

A somewhat similar construction was placed upon the
term ' national home' in the course of the debates which
took place at the Second Assembly of the League of

LIt is not quite clear what the tion islargely entrusted to Courts
Supreme Court of Palestine meant of Law, both municipal and inter-
by .saying that the mandate was a  nafional. )

" “politicaidoeurnent’ (Suleiman Murra “ Introduction by Lord Balfour to
v. Attorney General of Palesting), in  History of Zionism by N. Sokolow,
of the foot that its interpreta-  vol. i.'p. xxxiii.
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‘Nations on the Armenian question. The following
resolution, proposed by the sixth committee, was then
unanimously adopted:

" The Assembly urges the Council to press upon the
Principal Allied Powers the necessity of making pro-
visions in the treaty [between Turkey and the Allied
Powers] for safeguarding the future of Armenia, and in
particular of providing the Armenians with a national
home entirely independent of Turkish rule."

Intervening in the debate, the French representative
interpreted the resolution as meaning that 'an inde-
pendent State of Armenia will be created,”> But if
"national home' and 'independent State' are to be
synonymous, it may be asked why a new term had to be
created. There can be little doubt, however, that both
in the British declaration of 1917 and the League
resolution of 1921 the term 'national home' was
intentionally used, to the exclusion of other terms, in
order to meet a wholly new situation. A comparison
between the respective situations in Armenia and
Palestine may indeed prove of assistance in the attempt
to interpret the above term and to find its underlying
principle.

The creation of an Armenian ' free and independent
State' which was contemplated by the Principal Allied
Powers and which Turkey had to recognize in the Treaty
of Skvres (Article 88) proved premature. The State was
nipped in the bud by the Turkish nationalist movement,
which ultimately brought about the revision of the
treaty. Leftasitwaswithout protection, the Armenian
State could hardly defend itself, and the number of
Armenians who remained in the country began to
decrease rapidly through wholesale massacre and emigra-
tion. In order to re-establish an Armenian community
on Armenian soil it was necessary to secure some sort

L RA. (1921), P., p. 299. 2 Ibid., p. 298.
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of protection for the territory, so that those willing to
return might do so. This aim was to be achieved
through the national home policy coupled with the
mandates system, the application of which to Armenia
was contemplated by the Supreme Council initsdecision
of March 1921. It is this very decision which was
subsequently approved by the above-quoted resolution
of the Second Assembly of the League; and had a Power
been found willing to act as a Mandatory on behalf of
the League in Armenia, the situation from the point of
view of the national home policy would have been
somewhat similar to that of Palestine. The League
would have protected and encouraged, through its
Mandatory, the return of the people to the land from
wliich it was expelled, with a view to re-establishing
there an independent national community. While in
Palestine, however, the carrying into effect of the
national home policy was rendered possible by the
acceptance of a mandate by Great Britain, there was,
as we have seen, no State to be found which would be
prepared to accept the functions of a Mandatory in
Armenia.

The following conclusions may be drawn in the light
of the above remarks :

1. Both the mandates system and the national home
policy apply when the immediate creation of an inde-
pendent community is as yet impossible—in the case
of the former, owing to the local community not being
able to stand aone, and of the latter, owing to the
absence of the people whose right to the country has
been duly recognized. The national home in itself,
therefore, cannot be considered as a State, but, where
contemplated, is to be established within a State under
the protection and with the assistance of a mandatory
Power.

2. The connection between the mandates system and
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the national home policy is not limited, however, to the
necessity of international protection through the medium
of a selected Power. It is the principle of the use of
such protection with a view to creating an independent
national community which lies at the foundation of both.

3. The mandates system and the national home policy
are therefore of an essentialy transitional character;
they are means to an end and thus differ from the other
post-war institution, the protection of minorities, which
isanendin itself.

4. All three are fundamentally institutions of peace
in the widest sense of the term. Such local friction as
may result from their application is more than counter-
balanced by their salutary effect on international peace.
The League of Nations, being the competent authority
in all matters ' affecting the peace of the world," is there-
fore the natural institution for the purpose of carrying
into effect the mandates system and the national home
policy, on the one hand, and the protection of minorities,
on the other. When the Armenian question was again
dealt with by the League, at its third Assembly, Lord
Robert Cecil declared himself to be in favour of the
national home policy because he believed that 'the
settlement of the Armenian question would do much to
safeguard peace,” and he went on :

" Undoubtedly, that policy is a sound one, not only in
the case of Armenia, but in the case of other minorities.
Wherever you find a minority—a national, linguistic or
racial minority—in condition of disturbance or unrest,
it constitutes a threat, more or less serious, to the peace
of the world, and, from the very kernel and foundation
of the League of Nations, it results that we ought to do
what we can to put an end to a state of things of that
description,' ?

Lord Cecil gave a similar reason in favour of the Jewish
national home in Palestine when he said that 'the
Zionist policy seems to me of vital importance to the

P RA. (1922), P., val. i. p. 207. 2 |bid.
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world. A nation without a country of its own is an
anomaly, and anomalies bring trouble."

Various Interpretations of' National Home'—We have
seen that attempts have been made to question the legal
aspect of the national home policy from the point of
view of its connection with international law. Had
those attempts proved successful, the national home
would have been deprived of such guarantees as are
offered by international law. It was further contended
that apart from the question of sanction and guarantee
the national home in itself is of merely moral value,
having for its aim the creation in Palestine of a spiritual
centre for the Jewish people, its language and religion.
For this purpose a number of educational and religious
institutions and a spiritual éite would amply suffice in
Palestine, and no immigration and colonization schemes
on a large scale would be necessary. The local inhabit-
ants would not object to such' national home ' any more
than to the various religious rights and interests safe-
guarded in the mandate.

It may, however, be asked whether a special declara-
tion by the British Government was necessary in order
to achieve such a purpose, as there seems to be no reason
in this case why the provisions regarding the national
home should not have been drafted on the same lines as
those safeguarding the purely spiritual interests of the
various religions in Palestine. In fact, Palestine has
never ceased to be the spiritual centre of the Jewish
people, and it is not post hoc, in order merely to recognize
a pre-existing state of affairs, that the declaration was
made, but propter hoc, with aview to a new achievement.
If it is trueto say, as we have seen, that the declaration
of November 2, 1917, is declaratory of the historical
connection, it is equally true that it is constitutory of
the national home.

1J. deV. Loder, op. cit. Foreword by Lord Robert Ceil.
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Moreover, the above contention is directly contra-
dicted by the text of the mandate itself. Unlike the
others, the mandate for Palestine had two distinct
instruments to carry into effect: Article X X || of the
Covenant and the declaration previously made by the
British Government. The interpretation of these two
documents as embodied in and supplemented by the
mandate is the only operative and legally binding
interpretation.  Consequently, before any speculative
construction is placed upon the national home—and
this seems to be very largely done—one is undoubtedly
bound to consult the various provisions of the mandate
bearing on the national home. Had it been intended
to create a merely spiritual centre for Jews in Palestine,
there would hardly have been any reason to provide for
" such political, administrative and economic conditions
as will secure the establishment of the Jewish national
home ' (Article 2) ; nor would it have been necessary
to recognize a Jewish agency and to provide for the
immigration of Jews, their settlement on the land and
naturalization.

The placing of this construction on the national home
was largely based on political considerations, and had the
avowed aim of allaying local susceptibilities. It was
rendered more plausible by the material impossibility of
the whole Jewish people settling in Palestine owing to
its limited area. Palestine, it was contended, cannot
contain all the Jews of theworld, and consequently must
remain a spiritual or moral centre for those who cannot
settle there.  This may be true as far as it goes ; it does
not imply, however, that Palestine should also remain
a purely spiritual centre for those who do settle t"ere.
The fact that the majority of, say, the Irish people live
outside Ireland could hardly be used as an argument
to deprive the minority which remain there of inde-
pendent national life.
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The official interpretations, as we shall see, undoubt-
edly exclude the purely spiritual character of the Jewish
national home in Palestine, although their intentional
vagueness hardly permits of a clear definition of the
national home from official sources. Thefirstattempt of
the Mandatory—or more precisely his representative, the
High Commissioner for Palestine—to define the national
home was made on June 3,1921, in the following terms:

' These words [national home] mean that the Jews, who
are a people scattered throughout the world, but whose
hearts are always turned to Palestine, should be enabled
to found here their home, and that some amongst them,
within the limits fixed by numbers and the interests of
the present population, should come to Palestine in order
to help by their resources and efforts to develop the
country to the advantage of all its inhabitants.'

It may be pointed out that this declaration was made
after, and as a consequence of, the serious disturbances
which took place in Palestine during May 1921 and
resulted in a partial weakening of the position and
prestige of the then prospective Mandatory. These
circumstances largely explain both the vagueness of the
declaration and its tone, which reads almost like an
appeal to the local inhabitants, their sense of justice
and humanity. The declaration is a purely political
instrument both in respect of the reasons which prompted
its promulgation and its actual language; it is quoted
here on account of its official character, which gave it
a certain importance at the time it was made, but it
can hardly assist us materially in ascertaining the exact
legal construction placed by the Mandatory upon the
national home.

On June 3,1922, a statement was issued by the Colonial
Office on ' British policy in Palestine,’ of which the
following extracts are relevant for our present purpose:

! Cmd. 1700 (1922), pp. 6-7.
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" Unauthorized statements have been made to the effect
that the purpose in view is to create a wholly Jewish
Palestine.  Phrases have been used such as that Palestine
is to become "as Jewish as England is English." His
Majesty's Government regard any such expectation as
impracticable and have no such aim inview. Nor have
they at any time contemplated, as appears to be feared
by the Arab Delegation, the disappearance or the subordi-
nation of the Arabic population, language or culture in
Palestine. They would draw attention to the fact that
the terms of the declaration referred to [the Balfour
Declaration] do not contemplate that Palestine as a
whole should be converted into a Jewish national home
but that such a home should be founded in Palestine'*

After describing the existing Jewish community in
Palestine 'with its town and country population, its
political, religious and social organizations, its own
language, its own customs, its own life," the statement
saysthatit' hasin fact " national " characteristics,’ and
proceeds in the following terms :

" When it is asked what is meant by the development of
the Jewish national home in Palestine, it may be answered
that it is not the imposition of a Jewish nationality upon
the inhabitants of Palestine as a whole, but the further
development of the existing Jewish community, with the
assistance of Jews in other parts of the world, in order
that it may become a centre in which the Jewish people
as a whole may take, on grounds of religion and race,
an interest and a pride. But in order that this com-
munity should have the best prospect of free development
and provide a full opportunity for the Jewish people to
display its capacities, it is essential that it should know
that it isin Palestine as of right and not on sufferance.
. . . This, then, isthe interpretation which His Majesty's
Government place upon the declaration of 1917.'

This interpretation was formally endorsed by the
! 1bid., p. 18. 2 Ihid., p. 19.
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Zionist Organization in its capacity, for the time being,
as the Jewish agency provided for in Article 4 of the
mandate,’

Three general principles may be disengaged from the
above interpretation as constituting the essential ele-
ments of the Jewish national home in Palestine. They
are to the effect

(1) that the Jewish natiotial home is to be founded in
Palestine and not that Palestine as a whole is to
be converted into a Jewish national home ;

(2) that the Jewish people as a whole, and 'not merely
the existing Jewish community in Palestine,
should be given full opportunity to establish the
national home; and

(3) that the Jewish community in Palestine, thus
assisted by the efforts of the Jewish people as a
whole, is in Palestine as of right and not on
sufferance.

(1) Thefirst principleis based on the very wording of
the declaration of 1917 and the preamble of the mandate,
both of which provide for the' establishment in Palestine
of anational home for the Jewish people.” Although the
wording itself does not necessarily imply all such limita-
tions as have subsequently been made by the Mandatory,
there can be little doubt that a somewhat restrictive
construction was placed on the national home scheme
fromits very inception. Thismay be seen, indeed, from
the preparatory documents and the preliminary negotia-
tions (in so far as they were made public) which resulted
in the issue of the above declaration. The fact, for
instance, that the expression ' a national home for the
Jewish people' was preferred to ' Jewish Common-

! The resolution runs as follows: date June 3rd, 1922, assure His
* The Executive of the Zionist Majesty's Government that the
Organization, having taken note of  activities of the Zionist Organization
the statement relative to British will be conducted in conformity
policy in Palestine, transmitted to with the O|I03/ therein set forth
them by the Colonial Office under (Cmd. 1700 (1922), pp. 28-29).
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wealth," as proposed at one time, and that the above
final formula was substituted for ' the re-establishment
of Palestine as the national home of the Jewish people,’
sams strongly to point in this direction. It may
therefore be said that, on the whole, the interpretation
given by the British Government in its statement of
1922 to the ' national home' is not inconsistent either
with theletter or the spirit of the declaration as embodied
in the preamble of the mandate.

What does this interpretation imply ? It excludes,
in its own terms, 'the subordination of the Arabic
population, language or culture in Palestine ' or ' the
imposition of a Jewish nationality upon the inhabitants
of Palestine as a whole,’ Paestine is thus not to be
exclusively Jewish, since the existing native population
has a recognized share init. It has acquired rights and
interests in the country and is entitled to keep them.
This is, in short, what the first principle means.

Attempts have been made, mainly since—and possibly
as a consequence of—the above official interpretation,
to elaborate a sort of new theory to the effect that the
establishment of two national homes was contemplated
in Palestine, one for Jews and the other for Arabs. It
Is to be pointed out, however, that there is no question
of an Arab national home in any of the instruments on
which the status of Palestine is based, and no interpreta-
tion can obviously go so far as to create new institutions.
Moreover, a national home is not merely destined to
safeguard rights and interests of a given community.
Either it applies to a people as a whole—this, indeed, is
one of the main characteristics of the Jewish national
home, as we are going to sse—or it is not a national
home in the proper snse of the term. This point,
however, will be brought out more clearly on examina-
tion of the second principle of the officia interpretation
with which we are concerned here.



80 THE JEWISH NATIONAL HOME

(2) In virtue of this principle it is not merely the
existing Jewish community in Palestine which has been
recognized as possessing the right to a national home,
but the Jewish people as a whole. The Jewish popula-
tion in Palestine is, so to speak, merely a representative
community of the Jewish people for the purposes of the
national home. This is what the formula ' national
home for the Jewish people ' clearly means, and this is
what it cannot mean, as things now stand, with regard
to any other people. No one can deny the acquired
rights and interests of the existing non-Jewish communi-
ties in Palestme, nor can it be maintained that these
rights and interests are not guaranteed and sanctioned
equally with the national home. But it seems hardly
possible to assert that the Arab people, in its capacity as
such, has been recognized as possessing any national
right to Palestine. This is, however, what a national
home for Arabs would imply. The difference between
Jews and Arabs in respect of their relation to Palestine
may be summarized as follows: While, in virtue of the
national home, Jews, in their capacity as such, were
recognized as possessing a right to Palestine, the Arabs
were granted rights in Palestine in their capacity as,
and in so far as they actually are, local inhabitants
of that country. This fundamental difference in prin-
ciple is amply illustrated by its legal conseguences, as
embodied in various provisions of the mandate, which
will bedealt within detail later on. Inthis connection
it is sufficient to mention here Article 4 of the mandate,
providing for the creation of aJewish agency®; Articles,
placing the Mandatory under obligation to ' facilitate
Jewish immigration under suitable conditions'; and
Article 7, whereby the Mandatory shall ' facilitate the
acquisition of Palestinian citizenship by Jews who take
up their permanent residence in Palestine,’ No such

! With regard to the proposed ' Arab agency’ se infra, pp. 97-100.
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provisions, nor any similar, exist in the mandate in
favour of any other people.

(3) The third principle, as embodied in the official
interpretation given by the British Government to the
term ' national home,' is that the Jewish community in
Palestine is there 'as of right and not on sufferance,
No such right is referred to expressly either in the
declaration of 1917 or the mandate, and this seems to
have been the main reason for a good deal of early
scepticism as to its very existence. We have seen that
the formula of ' establishment in Palestine of a national
home for the Jewish people' was substituted in the
declaration, and consequently in the mandate, for ' re-
establishment of Palestine as the national home of the
Jewish people,” Apart from the construction placed by
the Mandatory upon the difference between these two
formulae, as we have just seen, this substitution is
even more important for the bearing which it has on
the very nature of the national home. It seems indeed,
at first sight, to emphasize that what was intended by
the national home policy was not to re-establish the same
relations as existed in ancient times between the Jewish
people and Palestine, but to create some sort of new
relation to be defined by and implied in the term
'national home," This construction, however, leaves
the term as vague as ever, and that is apparently why
it was felt necessary to add to the formula of the declara-
tion a special paragraph in the preamble of the mandate,
asserting the historical connection between the Jewish
people and Palestine. Thus, this provision not only
constitutes one of the foundations of the national home,
but also greatly helps towards finding a definition of the
national home itself.

In the light of the above remarks it may be said, in
conclusion, that the national home policy consists of

the ensemble of measures to be taken by the Mandatory,
F
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with a view to the creation, within the framework of the
future Palestinian State, of an independent Jewish com-
munity out of such dements aswill return to Pdestine
in virtue of the historical connection recognized as
appertaining to the Jewish people as awhole.



CHAPTER 11

OBLIGATIONS OF THE MANDATORY RESULTING
FROM THE NATIONAL HOME POLICY

BEFORE dealing with the obligations assumed by the
Mandatory in virtue of the national home policy, it
seems necessary to draw attention to the fact that some
controversy may arise—and in fact has arisen—as to
whether certain provisions of the mandate had their
origin in the above policy or in the mandate properly
speaking. This question is not merely theoretical,
especially as regards the provision embodied in Article 1
of the mandate.

It is argued that the reason why in Palestine alone
of the ex-Turkish provinces placed under mandate the
Mandatory has been given ' full powers of legislation and
of administration ' is to be found in the national home
policy. There can be little doubt that this policy was
one of the main reasons for the above provision, as
appears from the reply of the Colonial Office to the Arab
delegation in London who, inter alia, asked for 'the
creation of a national independent government in
Palestine,’” The following quotation, indeed, sufficiently
illustrates this point:

" There is no question of treating the people of Palestine
as less advanced than their neighbours in Iraq and Syria ;
the position is that His Majesty's Government are bound
by a pledge which is antecedent to the Covenant of the
League of Nations, and they cannot allow a constitutional
position to develop in a country for which they have
accepted responsibility to the Principal Allied Powers,

which may make it impracticable to carry into effect a
83
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solemnlundertaking given by themselves and their
Allies.'

On the other hand, however, it is maintained that the
national home policy is not the only reason for the
insertion of Article 1 inthe mandate, on the ground that
the Article in question equally applies to Transjordan,
where the application of the above policy has been
withheld invirtue of Article 25 of the mandate.

The best way of ascertaining the Mandatory's view
as to what obligations have been assumed by him in pur-
suance of the national home policy, and whajt in virtue
of the mandate properly speaking, is to refer to the
Memorandum sent by the British Government to the
Secretary General of the League of Nations® enumerating
the provisions of the mandate not applicable to Trans-
jordan on account of the non-application to thisterritory
of the national home policy.®> A contrario, the following
provisions of the Palestine mandate have, in the opinion
of the Mandatory, their origin directly in the above
policy:

1. Preamble—Recitals 2 and 3—These provisions refer to
the declaration of November 2, 1917, and to the
historical connection of the Jews with Palestine.

2. Article 2—the words ' placing the country under such
political, administrative and economic conditions as
will secure the establishment of the Jewish national
home, aslaid downinthe preamble." Thisprovision
contains the enunciation of the general principle
upon which are based the various obligations of the
Mandatory connected with the national home policy.

3. Article 4—dealing with the Jewish agency.

4. Article 6—concerned with the question of Jewish
immigration and close settlement by Jews on the

land.
, Cmd. 1700 (1922), p. 6. non-applicable to Transjordan be-
Cmd. 1785(1922), pp. 10-11. cause of there being no Holy Places

% Articles13and 14 0 thePalestine  to safeguard in that territory.
mandate are equally mentioned as
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5. Article 7—the sentence ' There shall be included in
this [nationality] law provisions framed so as to
facilitate the acquisition of Palestinian citizenship
by Jews who take up their permanent residence in
Palestine.’

6. Article 11—the second sentence of the first paragraph
dealing with close settlement on and intensive culti-
vation of the land in pursuance of Article 6; the
second paragraph concerning public works and con-
cessons which may be arranged with the Jewish
agency.

7. Articles 22 and 23—dealing respectively with the recog-
nition of English, Arabic and Hebrew as official
languages in Palestine and of the holy days of the
various communities.

The provisions embodied in the preamble and Article 2
of the mandate are of a general character, affecting as
they do the national home policy as a whole and not
being concerned like the others with special obligations
arising out of this policy. Before the latter are dealt
with, it may be pointed out that particular importance is
to be attached to the fact that such general obligation
was assumed by the Mandatory side by side with obliga-
tions of a special and definite character. According to
the usual rules of interpretation this would lead to the
following conclusions :

1. Theenumeration of the special obligations, following as
it does upon the general provision, constitutes a
series of illustrations of what the Mandatory is under
obligation to do in pursuance of the national home
policy, rather than alist of obligations of alimita-
tive character. Out of the principal obligation, as
laid down in both the preamble and Article 2, a
series of new obligations which have not been
explicitly provided for in the mandate may indeed
arise in course of application of the latter. Any new
question regarding the national home policy which
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may subsequently arise is thus to be given such
solution as is consistent with the above genera
obligation.

2. Thisis aso the case as regards the express provisions
of the mandate directly connected with the national
home policy. They are to be interpreted and
appliedinthelight of thegeneral provision, wherever
involved. The latter may thus be considered as
constituting a guiding principle for the interpre-
tation and application of the special obligations
assumed by the Mandatory in virtue of the national
home policy.

3. The various other provisions, namely those that have
their source in the mandate properly speaking, are
equally to be construed so as not to be in conflict.
with the above general provision, just as the con-
struction placed upon the latter is to be in accord-
ance with the other underlying principles of the
mandate, such as the safeguard of the 'civil and
religious rights of all the inhabitants of Palestine,
irrespective of race and religion.’'

These appear to be the main consequences of the
insertion in the mandate for Palestine of a general
provision relating to the national home policy. An
analogy to this may be found in Article X X 11 of the
Covenant, where side by side with the various provisions
concerning slave trade, arms and liquor traffic, etc.,
there is the general and fundamental principle that ' the
well-being and devel opment of such peoples[placed under
mandate] form a sacred trust of civilization," This
general provision—in spite of the fact that its wording
has more of a moral and humanitarian than of a legal
character—had the most decisive bearing on the inter-
pretations which the Permanent Mandates Commission
was called upon to make with regard to various questions
not expressly dealt with in the texts of the mandates.
The above general provision has, indeed, beenfrequently
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resorted to as a guiding principle in the decisions of the
Commission on questions of administration, finance,
nationality, etc., in mandated territories.

The specia obligations assumed by the Mandatory in
virtue of the national home policy as embodied in the
mandate may be dealt with under the following heads :

1. The Jewish Agency.

2. Immigration and Settlement on the Land.
3. Public Works and Concessons.

4. Nationality and Naturalization.

1. THE JEWISH AGENCY

The recognition of a Jewish agency is the first special
obligation which the Mandatory has assumed in virtue
of the national home policy. Article 4 of the mandate
provides that

" An appropriate Jewish agency shall be recognized as
apublic body for the purpose of advising and co-operating
with the Administration of Palestine in such economic,
social and other matters as may affect * the establish-
ment of the Jewish national home and the interests of the
Jewish population in Palestine, and, subject always to
the control of the Administration, to assist and take part
in the development of the country.

' The Zionist Organization, so long as its organization
and constitution are in the opinion of the Mandatory
appropriate, shall be recognized as such agency. It shall

the attributions of
Indeed, it is

! The word 'effect’ was used in
the final draft mandate submitted

widening of
the Jewish agency.

for the approval of the Council of
the League of Nations (Cmd. 1500,
1921). The modification figures
among the list of 'verbal altera-
tions' communicated by the Manda-
tory to the Secretary General of the
League (Cmd. 1708, 1922). It may
be asked, however, whether the
substitution of the word 'affect’
for ‘'effect’ does not imply some

said that the matters in which
the advice and co-operation of this
agency are to be sought need not
be of such vital importance as to
' effect’ or execute the establishment
of the Jewish national home, but
must only be of such a character
as merely to ' affect' or concern the
latter.
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take steps in consultation with His Britannic Mgjesty's
Government to secure the co-operation of all Jews who
are willing to assist in the establishment of the Jewish
national home."

Organization of the Jewish Agency

The only direct provision to be found in the mandate
concerning the organization of the Jewish agency is the
one embodied in the above Article 4 (first sentence of
paragraph 2) which confers the capacity of the Jewish
agency upon the Zionist Organization 'so long as its
organization and constitution are in the opinion of the
Mandatory appropriate.” It was apparently the desire
of the authors of the mandate to leave to those concerned
the question of deciding as to the best way of organizing
the agency on such lines and principles as are most in
conformity with their own methods and conceptions.
This question remains, therefore, as a constitutional and
internal question for the competent public authority of
the Jewish people, i.e. for the Zionist Organization itself.

Accordingto the constitution of the Zionist Organiza-
tion, the Congress, whose members are elected by all
Zionists belonging to the local Federations throughout
the world, is the sovereign authority as regards all
matters affecting Zionist aims in Palestine. It elects an
Actions Committee, which is a sort of permanent board
controlling the activities of the Executive—equally
elected by the Congress—during the inter-congressional
period. The Executive, whose members reside partly

Y In connection with Article 4, home scheme into effect. As to the
providing for the recognition of a statusand functions of the proposed
Jewish agency, it may be of inter- Company, which was to differ con-
eat to mention that soon after the siderably from its predecessors (such
Balfour Declaration, and before the as the East India and the South
mandate was thought of, it was Africa Companies), se H. Side
suggested in various quarters to botham, England and Palestine, pp.

establish a Chartered Company for  230-234.
the purpose of carrying the national
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in Palestine (Palestine Zionist Executive)® and partly
in London, is responsible to the Congress, which under
normal conditions meets every two years.

According to the Memorandum submitted by the
Zionist Organization to the Secretary General of the
League of Nations for the information of the Permanent
Mandates Commission (October 1924),2

' the main duties of the London Executive are to repre-
sent the Zioni st movement vis-a-visthe mandatory Power ;
to provide the necessary financial resources for construc-
tive work in Palestine; and to supervise the activities
of Zionist Federations throughout theworld.’

The activities of the Palestine Executive are divided
between its following Departments: Political (respon-
sible for the conduct of relations with the Palestine
Government and the non-Jewish communities in
Palestine), Colonization, Immigration, Labour, Public
Welfare, Education and Finance.?

As early as 1919 the Zionist Organization was
invested with the capacity to speak on behalf of Jewish
aspirations in Palestine before the Paris Peace Confer-
ence, and such recognition has again, though condition-
ally, been extended to it under the provisions of the
mandate. It may, however, be pointed out that it is
the Jewish people as a whole and not Zionists as such
which has been recognized as possessing the right to a
national home in Palestine, and which is consequently
to be represented by the Jewish agency. The following
resolution has therefore been adopted by the Executive

! The P.Z.E. took the place of relating to Jews, or which may
the Zionist Commission allowed by affect the establishment of a national
the British Government to proceed home for the Jewish people, in
to Palestine in 1918. The objects accordance with the declaration of
and status of the Commission were HisMajesty'sGovernment." Quoted
laid down as follows: ' The Com- by N. Sokolow, op. cit, vol. ii. p.
mission should represent the Zionist  140; see also Palesting, vol. iii.,
Organization. It should act as an N%. 6 (March 16, 1918), p. 42.
advisory body to the British auth- 3 P 9.
orities in Palestine in all matters p. 10.
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of the Zionist Organization and subsequently endorsed
by the 13th Zionist Congressin August 1923 :

" That negotiations be opened with the representatives
of leading Jewish communities and organizations with a
view to providing for the participation of those bodies
in the Jewish agency and to devising the most appropriate
methods of constituting the agency.”

It was thus intended to make the Jewish agency into a
representative body of the Jewish people as a whole and
not merely of those formally belonging to the Zionist
Organization. The proposed enlargement of the Jewish
agency when carried out may necessitate the revision
of Article 4 of the mandate, and the Mandatory has
rightly been informed of the above resolution, although
in his opinion the matter is one which ought to be left
to the discretion of the Zionist Organization.?

Functions of the Jewish Agency

According to the various provisions of the mandate,
the functions of the Jewish agency are the following :

1. To advise and co-operate with the Administration of
Palestine ' in such economic, social and other matters
as may affect the establishment of the Jewish
national home and the interests of the Jewish popu-
lation in Palestine ' (Article 4, paragraph 1).

2. To 'assist and take part in the development of the
country' subject to the control of the Administra-
tion (ibid.).

3. To 'take steps in consultation with His Britannic
Majesty's Government to secure the co-operation of
all Jewswho arewilling to assist in the establishment
of the Jewish national home' (Article4, paragraph 2).

4. To co-operate with the Administration of Palestine as

! Memorandum of the Zionist Or-  Letter of the Colonial Office to the

ganization to the League of Nations, Zionist Organization dated March 12,
p. 7. 1923, ibid., p. 8.
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regards 'close settlement by Jews on the land,
including State lands and waste lands not required
for public purposes’ (Article 6).

5. If and when asked by the Administration, 'to con-
struct or operate, upon fair and equitable terms, any
public works, services and utilities, and to develop
any of the natural resources of the country, in so far
as these matters are not directly undertaken by the
Administration ' (Article 11).

The general character of the Jewish agency as it
appears from the functions conferred upon it in
the above-quoted provisions of the mandate may be
summarized under the following propositions:

1. The Jewish agency is a representative body of the Jewish
people for all purposes connected with the national
home in Palestine. It is recognized as speaking on
behalf of the Jewish people and for its benefit. It
is a specia agency, however, having no genera
competence to represent the Jewish people except
for the above purposes and—subject to what will be
said below—Dbefore the Mandatory aone.

2. The Jewish agency is an intermediate body acting be-
tween the Jewish people and the Mandatory; it
serves as an organ of liaison between them. On the
one hand it is empowered by its own constitution to
lay before the Mandatory all claims of the Jewish
people with regard to the national home policy, and
on the other it is accorded what has sometimes been
termed 'the right of access' to the Mandatory in
connection with the above policy.

3. The Jewish agency is an advisory body to the Mandatory
on all questions affecting the national home policy.
In its capacity as such, no restriction is laid upon
the Jewish agency, although on the other hand no
provision exists in the mandate as to the extent to
which the Mandatory is to take into consideration
or to follow the advice given by the Jewish agency.

4. The Jewish agency is a 'public body' recognized by the
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! See infra, Public Works and

Coglcessions, p. 131 et seq.
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Mandatory mainly for such purposes as concern the
development of the country. This point will be
dealt with in detail in connection with Article 11
of the mandate,® but it may be of interest to note
here that a fairly wide interpretation seems to have
been given by the Permanent Court of International
Justice to the expression ' public body ' used in the
above-quoted Article 4 of the mandate. It is on
account of the Jewish agency being such a body that
its collaboration in the development of the country
is regarded by the Court as a manifestation of a
"program of economic policy ' which the Admini-
stration of Palestine may carry out.? Opinions of
certain dissenting judges seem to have gone even
further than that.?

5. The Jewish agency has no administrative functions ; it

co-operates with the Government of Palestine not in
the administration of the country but in its develop-
ment. It has been pointed out by the Mandatory,
inthe outline of ' British Policy in Palestine,' * that
' the Zionist Commission in Palestine, now termed
the Palestine Zionist Executive, has not desired to
possess, and does not possess, any share in the
general administration of the country. Nor does
the special position assigned to the Zionist Organiza-

to be unable to do without this
Organization, unless it consented.'

P.O., Series A, No. 2, p. 21,
and No. 11, p. 37.

® Acoording to the dissenting
opinion of M. Altamira, 'the re-
cognition of that Organization [the
Jewish agency] as a true public
body, with the rights conferred on
it by Article 4 of the mandate,
implies that it must be accorded
privileged or exceptional treatment'
(P.O., Series A, No. 11, p. 37).
Another dissenting judge, M. Calo-
yanni, goes so far as to assert that
* the Zionist Organization is so
closely connected with the Palestine
Administration that for purposes of
developing the country as regards
economic questions and as regards
works of public utility, it appears

'The words contained in Article 4,
he continues, 'are imperative as far
as concerns the co-operation of the
Jewish Organization in all economic
questions and those concerning the
development of the country; indeed,
the words employed in the French
text are: aura le droit [de donner
des avis a I'Administration de la
Palestine et de coope'rer avec elle dans
toutes questions eonomiques, sociales
ou autres . . . et . . . daider et de
participer an developpement du pays]
. the only restriction being, in
relation to all these matters, that
the Palestine Administration reserves
the right of control' (ibid., p. 50).

4 Cmd. 1700(1922), pp. 17-21.
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tionin Article 4 of the draft' mandate for Palestine
imply any such functions. That special position
relates to the measures to be taken in Palestine
affecting the Jewish population, and contemplates
that the Organization may assist in the general
development of the country, but does not ent|tle
it to share in any degree in its government.'?

This has aso been emphasized in the Note of the British
Government to the Secretary General of the League of
Nations in reply to Cardinal Gasparri's letter of May 15,
1922, and corroborated by the fact that' the draft Order
in Council providing for the administration of Palestine
does not even refer to the existence either of a Jewish
agency or of the Zionist Organization.'® And this point
has again been referred to in the correspondence on the
proposed formation of an Arab agency, where it is
stated that' this position was officially accepted by the
Zionist Organization at the time.'*

The frequent reiteration of these statements by the
Mandatory was apparently prompted by desire to allay
any doubts or misgivings—which have mainly arisen
in Arab and Catholic spheres—as to the nature of the
Jewish agency's functions, although it may be said that
the text of the mandate itself is sufficiently clear and
precise on this point.  Where the text is rather vague is
as to the extent of these functions. The following two
questions may, indeed, be raised in this connection:

(1) Is the representative character of the Jewish
agency limited to the relations of this body with
the Mandatory alone ?

(2) How far has the advisory capacity of the Jewish
agency been limited by the text of the mandate ?

Withregard to thefirst question, it may be pointed out

! This was before the ratification 2 Cmd. 1700 (1922), p. 18.
of the mandate by the Council of the Cmd 1708 (1922), p. 4.
League of Nations. 4 Cmd. 1989 (1923), p. 4.
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that nowhere in the mandate is there any provision,
either express or implied, entitling the Jewish agency
to act in its representative capacity except before the
Mandatory (the Palestine Administration in Jerusalem
and His Britannic Majesty's Government in London).
There would have been no such question at all were it
not for the fact that the Jewish agency was recognized
in the mandate itself—which is an international instru-
ment—and not in virtue of a constitutional grant made
by the Mandatory for reasons of convenience or ex-
pediency, as has been contemplated with regard to the
proposed Arab agency. In the absence of any text,
however, it seems that the representative capacity of
the Jewish agency is limited to the relations of the
latter with the Mandatory. Internationally it is the
Mandatory — and the Mandatory alone—who is re-
sponsible for the establishment of the Jewish national
home. The fact that the Jewish agency has theright to
petition the League or that it may forward memoranda
to the League does not alter the position, as such
communications can be submitted by any interested
body or individual within Palestine or without.

The second question concerns the competence of the
Jewish agency initsadvisory capacity. Invirtue of the
above-quoted provision of Article 4 of the mandate, it
extends to ' such economic, social and other matters as
may affect the establishment of the Jewish national
home and the interest of the Jewish population in
Palestine,” It has, therefore, only to be established that
a given matter before the Mandatory belongs to the
category of those which may' affect the establishment of
the Jewish national home," in order to entitle the Jewish
agency to act in its advisory capacity. Divergencies
of opinion, however, may arise on the question whether
the matter itself does or does not affect the national
home, as may be seen from the following instances:
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(a) At the end of the administrative period for which the
first High Commissioner for Palestine was appointed,
it was asked whether the above general formula
regarding the advisory capacity of the Jewish
agency would justify the mandatory Government
in considering itself to be under obligation to con-
sult the Jewish agency on the choice of the new
High Commissioner. Those who answered the ques-
tion in the affirmative based their view on the
extensive character of the formula, the appoint-
ment of a High Commissioner, who is to be respon-
sible for the carrying out of the national home
policy, being in their opinion a matter which may
affect the establishment of the national home. On
the other hand it may be said—and this appears to
have been the point of view of the British Govern-
ment—that the High Commissioner, whatever his
personal views or attitude, is no more than an agent
of the Home Government, to whom alone he is
directly responsible in carrying out any policy it
may have adopted. Thisindeed has been expressly
stated—though on quite a different occasion—in the
following terms: ' The High Commissioner and his
officers will undoubtedly carry out the policy of His
Majesty's Government, so far as they are consti-
tutionally empowered to do so, but the suggestion
that the High Commissioner either has a policy of
hisown in contradistinction to that of His Majesty's
Government, or that, if this were so, His Majesty's
Government would permit him to carry it out,
would be foreign to all the traditions of British
administration,"” By the very fact of its not
having consulted the Jewish agency on the appoint-
ment of the new High Commissioner the British
Government seems to have endorsed the view that
this was not a matter which ' may affect the estab-
lishment of the national home," since this policy will
have to be carried out by any High Commissioner

! Cmd. 1700 (1922), p. 9.
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so long as the Mandatory is under obligation to do
0. It does not mean, therefore, that the Man-
datory's intention in adopting this attitude was to
place a restrictive interpretation on the above
general formula regarding the advisory capacity of
the Jewish agency. In his opinion this was al-
together outside the scope of the formula in ques
tion. As to the provision itself, it has generaly
been interpreted in a wide sense, as may be seen
from the second instance.

(6) Article 6 of the mandate dealing with the question of

immigration provides, inter alia, that 'the Admini-
stration of Palestine . . . shall facilitate Jewish
immigration under suitable conditions and shall
encourage, in co-operation with the Jewish agency
referred to in Article 4, close settlement by Jews on
theland. . . ." Asmay be seen fromthis wording,
the Jewish agency is mentioned only in connection
with the second part of the Mandatory's obligation,
namely that affecting the ' close settlement,” thus
suggesting that its co-operation need not be sought
in matters concerning immigration. Were it not
for the general provision embodied in Article 4, such
a construction could have rightly been placed upon
Article 6 as far as the text goes, although there
can be no possible doubt, as has been repeatedly
emphasized by the Mandatory, that the question
of immigration is of most vital importance to the
establishment of the national home. In fact this
is a matter in which the Jewish agency has been
recognized as having the right to act in an advisory
capacity to the fullest extent.  This has been placed
on record in the correspondence which took place
between the Secretary of State for the Colonies and
the High Commissioner for Palestine on the pro-
posed formation of an Arab agency." As we shall
e, the Arab agency was to be granted 'similar

! Cmd. 1989 (1923).
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privileges to those of the Jewish agency, and on
this ground the proposal states that 'as regards
immigration [Article 6 of the mandate] the Arab
agency will have the right to be consulted as to the
means of ensuring that the rights and position of
other [i.e. non-Jewish] sections of the population
are not prejudiced."

Further, it is expressly contemplated that the
Arab agency should act 'in conjunction with the
Jewish agency.'? Although no difficulty of inter-
pretation or application has as yet arisen with
regard to Article 6, it seems necessary to point out
that so much has been definitely established in
spite of the defective wording of the Article. This
may be considered as a result of the wider construc-
tion placed by the Mandatory upon the provision
of the mandate affecting the advisory capacity of
the Jewish agency.

The Proposed Formation of an Arab Agency.—The
reason which prompted the Mandatory to propose the
formation of an Arab agency was a purely political one.
This was to be ' a great concession to Arab sentiment’
made with a view to putting an end to ' the agitation,
whether in Palestine or outside, which has been the
fruitful source of so much trouble, expense and even
bloodshed in the past,’® The proposal was the last of
a series of three—the first two being, as will be seen, the
establishment of a Legislative Council and the recon-
struction of the Advisory Council—having the same
object in view, namely, the securing of Arab co-operation
in the administration of Palestine on the basis of the
principles embodied in the mandate. All three were
rejected by the Arabs on the ground that they fell short
of their demands and implied their ' recognition ' of the
Jewish national home. While, however, a purely con-
stitutional issue was involved in the case of the first two

Y Ihid., p. 5. 2 lbid., p. 6. " lhid.
G
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proposals—in so far, of course, as this can be said of
issues which are to be submitted to international super-
vision—some doubts at least may be expressed as to the
nature of the proposal regarding the formation of an
Arab agency. It was, indeed, contemplated that this
body should ' occupy a position exactly analogous to
that accorded to the Jewish agency under Article 4 of
the mandate,’" and it may be asked whether the
Mandatory's act did not amount to a proposed modifica-
tion of the terms of the mandate, which contain no
reference to an Arab agency and consequently seem to
countenance the belief that the granting of an agency
to the Jews was intended to be an exclusive privilege.
If such modification was implied in the proposal, was
the Mandatory justified in not having submitted the
matter to the Council of the League of Nations in
accordancewith Article 27 of themandate ? The course
chosen by the Mandatory may have been the more
expedient, and politically perhaps the more desirable,
but it may be asked whether it was in conformity with
the mandate.

Before any attempt can be made to answer this
question a few remarks must be submitted on the nature
of the proposal itself. Although what was offered was
an Arab agency with 'similar privileges' to those of
the Jewish agency, there can be little doubt that the
contemplated equality between the two agencies was
only of constitutional rights and not of international
status, if any. While the proposed Arab agency was
to be a local body, representing the Arab population in
Palestine (inso far, of course, asthiscan be said of a body
whose members were to be appointed by the High
Commissioner only 'in consultation with the local
leaders '), the Jewish agency is to represent not merely
the Jewish population in Palestine, but above all, the

! Gmd. 1989 (1923), p. 5. 2 Ibid., p, 6.
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Jewish people as a whole in its connection with
Palestine. The Jewish agency is indeed the direct
result, not of a local constitutional privilege to a
section of the population in Palestine, but of the inter-
national recognition of the Jewish national home.

The following are the main consequences of the in-
herent difference between the Jewish agency as pro-
vided for in the mandate and the Arab agency as
contemplated in the Mandatory's proposal:

1. There can be no counterpart, in favour of the Arab
agency, to the provision embodied in Article 4,
paragraph 2, regarding the steps to betaken by the
Jewish agency 'to secure the co-operation of all
Jews who are willing to assist in the establishment
of the Jewish national home." The Arabs outside
Palestine not having been recognized as having any
" connection ' with Palestine—except for religious
purposes—there can be no ground for granting
corresponding attributionsto the Arab agency. The
proposal of the British Government contains, indeed,
no reference whatever to this particular point.

2. The proposed attributions of the Arab agency corre-
sponding to those of the Jewish agency under
Article 6 of the mandate [immigration and close
settlement on the land] were to be constituted by
the right of the Arab agency 'to be consulted as to
the means of ensuring that the rights and position
of other [i.e. non-Jewish] sections of the population
are not prejudiced.'> There has never been, and
indeed could not be, any question of facilitating
Arabimmigrationinto Palestine and of co-operating
with the proposed Arab agency in some scheme of
Arab settlement on the land, as in the case of the
Jewish agency. In other words: If the attributions
of the Jewish agency are based on the first part of
what is known as the Balfour Declaration, those of
the Arab agency were to give effect to its second

! 1bid,, p. 5.
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part—whichisnot the samething, althoughimplying
the same guarantee.

3. The contemplated status of the Arab agency, as
opposed to that of the Jewish agency, is clearly
indicated by the intention of the Mandatory that
"the new arrangements will be in the nature of a
provisional settlement only, and will be subject to
review at such time as a fully representative Legis-
lative Council shall have come into existence in
Palestine.™ The existence and status of the Jewish
agency, as recognized in the mandate, can in no
way be affected by measures of merely constitutional
character such as those providing for the establish-
ment of a Legislative Council in Palestine. While
the Jewish agency, therefore, is of a permanent
nature, in so far asthis can be said of the mandate
itself, the proposed Arab agency was intended to
be no more than a provisional institution pending
the establishment of representative government in
Palestine.

For the above reasons the proposal of the Mandatory
contemplating the establishment of an Arab agency'in
Palestine seems to have been in no way contrary either
to the letter or to the spirit of the mandate. The whole
matter was mainly one of construction, and there can be
little doubt that the proposal, as interpreted by the
Mandatory himself, does not justify the assertion that
it amounted to a tentative revision of the mandate.
It was merely intended to give effect and additional
guarantee to the various provisions of the mandate
safeguarding the rights and interests of the Arab popula-
tion in Palestine. As such, the proposal would have
certainly been approved by the Council of the League
when laid before it, together with all the local measures,
constitutional or other, which the Mandatory is to
submit every year to the League of Nations.

1 Cmd. 1989 (1923), p. 6.
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2. IMMIGRATION AND SETTLEMENT ON THE LAND

In virtue of Article 6 of the mandate

'the Administration of Palestine, while ensuring that

the rights and position of other sections of the popula-

tion are not prejudiced, shall facilitate Jewish immigra-
tion under suitable conditions and shall encourage in
co-operation with the Jewish agency referred to in

Article 4, close settlement by Jews on the land, including

State lands and waste lands not required for public

purposes.'

The text of this Article seems to indicate that, in the
eyes of the authors of the mandate, the policies of
immigration and settlement on the land are closely
connected with each other and that the latter is to be
the direct and immediate consequence of the former.
The importance attached to these questions by the
Mandatory himself may be gathered from the following
quotation :

" The immigration of Jews and their close settlement
upon the land, including State and waste lands not
required for public purposes, are integral and indis-
pensable factors in the execution of the charge laid upon
the Mandatory of establishing in Palestine a national
home for the Jewish people."!

The obligations assumed by the Mandatory in virtue
of the above Article 6 will be dealt with under the
following headings:

Immigration.
Land Policy.
IMMIGRATION

From the wording of the Article it may be seen that
the obligation assumed by the Mandatory with regard
to immigration is twofold. ' On the one hand," as has
been stated by the British Government, ' if a national

1 omd. 1708 (1922), p. 4.
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home for the Jewish people is to be established in
Palestine, there must be reasonable facilities for the
admission of Jewish settlers; on the other, the proper
regulation of immigration, and its strict correlation to
the economic capacity of the country to absorb new
inhabitants, are matters of vital concern to the people
of Palestine as a whole,’ ' The proposed Constitution
for Palestine (Order in Council, 1922) provided for a
special treatment of the question of immigration, with
a view to reconciling the two parts of the Mandatory's
obligation.  On the one hand it was intended to reserve
all matters of immigration from the competence of the
proposed Legislative Council, as without such reserva-
tion it would hardly be possible for the Mandatory
freely to carry out the immigration policy for which he
is held responsible in the mandate.  On the other hand,
however, it was proposed to set up 'some regular
machinery by which the interests of the existing popula-
tion of Palestine should be represented, without the
tnfusion of any official element,'? For this object there
was to be established a sort of immigration board
' representative of Palestinians of all classes,'® or a
' standing committee of elected members of the Legis-
lative Council,'* Article 84 of the Palestine Order in
Council provided that

"the High Commissioner shall confer upon all matters
relating to the regulation of immigration with a Com-
mittee consisting of not less than one-half of the unofficial
members of the Legislative Council,” and provision shall
be made by Order in Council for investing the said Com-
mittee with all such powers and authorities and other-
wise for the constitution and conduct of the business of
the said Committee, as may be necessary to carry this
Articleinto effect,’

; Cmd. 1989 (1923? p. 5. . Cmd. 1989 (9923) p. 5.
Cmd, 1700(1922), p. 7, See infra, Government of Paes
Ibid. tine, pp. 177-1
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The Committee was thus to act in an advisory capacity
to the High Commissioner upon all matters of immigra-
tion, and in the event of any difference of opinion the
question at issue was to be referred for decision to the
Secretary of State (Article 84, paragraphii).

As, however, the original Palestine Constitution did
not come into force, it was subsequently proposed, as
we have just seen, to confer upon an Arab agency
similar functions to those of the Jewish agency in
questions of immigration. This attempt to secure the
co-operation of the local inhabitants having equally
failed, the High Commissioner was authorized to carry
out the immigration policy in Palestine in consultation
with the Advisory Council re-established by the Palestine
(Amendment) Order in Council, 1923.

Three main periods may be distinguished in the
execution of the immigration policy by the Mandatory :

(i) The first period is the one regulated by the Im-
migration Ordinance, 1920.

(i) The second isthe period during which the Regula-
tions of August 1921 were in force.

(iif) The third begins with the promulgation of the
Immigration Ordinance, 1925, and the Regu-
lations made under this Ordinance.

The First Period—The Act which inaugurated the
immigration policy, as provided for in the then draft
mandate for Palestiiie, was the Immigration Ordinance
enacted by the High Commissioner in August 1920
before the formation of the Advisory Council. This
Ordinance may be considered as having given a wide
scope to immigration, exclusions from entering Palestine
having been confined to rather exceptional cases, such as
those of lunatics, persons suffering from certain serious
diseases, and extraditable criminals. From the economic
point of view the immigration policy was governed by

1 0.G, No. 27, Sept. 16, 1920.
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the provision embodied in Article 5, paragraph b of
the Ordinance, stipulating that the prospective immi-
grant must have in his possession, or be in a position to
obtain, the means of supporting himself and any depend-
ants who desired to enter Palestine with him. Great
latitude of interpretation and application seems to have
been left in the hands of the competent authorities, since
no definite construction by Regulation or Order was
placed upon the above provision. There was no stipula-
tion that the prospects of employment, with regard to
which the prospective immigrant had to satisfy the
immigration authorities, had to be either guaranteed or
of any definite character; possibilities of employment
in the country as awhole could be considered as sufficient
under the Ordinance. True, discretionary power was
given to the High Commissioner to refuse permission to
enter Palestine without having to state any grounds or
reason for his refusal; but this power was seldom, if at
all, exercised; and even had it been so, its influence on
the general situation could not have been considerable,
since the provision in question was meant only to apply
in individual and rather exceptional cases.

The real ' safety valve ' left by the Ordinance in the
hands of the Palestine Government to enable it to check
immigration when necessity arose—mainly on economic
grounds—turned out to be the provision embodied in
Article 5, paragraph g, which made the entry into
Palestine subject to the fulfilment of ' such other require-
ments as may be prescribed by any general or special
Instructions of the Director of Immigration,” More-
over, Article 11 of the Ordinance provided that 'the
Director of Immigration may with the approval of the
High Commissioner issue from time to time any Orders
or Regulations for the better control of immigrationinto
Palestine." These Instructions or Regulations must have
originally been intended to be of purely administrative
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or technical character, but those which were subse-
quently issued amounted in fact to the establishment
of a new régime which remained in force—with some
reservations introduced in practice—during four con-
secutive years.

The Second Period—A mere ' Public Notice' ' issued
on’behalf of the Director of the Immigration and Travel
Department brought about this new régime. From the
constitutional point of view—and with regard to
Palestine as it then was it may be said that ' Vabsence
de constitution est aussi une congtitution '—it is hardly
defensible that ' instructions ' issued by a subordinate
authority should be allowed to supersede an Ordinance
—for it amounted to that—under which they were
supposed to be made. On the other hand, in a country
where both the Legislature and the Executive are in the
hands of a High Commissioner, it matters really very
little whether the laws are promulgated directly by the
latter, in the form of Ordinances and Orders, or by one
of his subordinates acting upon his instructions, in the
shape of Regulations or Public Notices.

There was, however, a political reason for adopting
this procedure. The new Regulations were issued after
the temporary suspension of all immigration, following
upon, and as a consequence of, the disturbances of May
1921. To enact a new Immigration Ordinance would
have probably meant to act against the opinion of the
Advisory Council which had been set up inthe meantime
and had to be consulted. Indeed, both the Arab
majority represented on the Council and the Jewish
minority could hardly have been satisfied with the new
Regulations which the Government was about to enact:
the former, because of theimmigration they restored, and
the latter, because of the new restrictions they contained.

! Entitled 'Admission of Immigrantsto Palestine' (O.G., No. 49, Aug. 15,
1921).
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It was therefore presumably found more expedient to
have the new Regulations issued in the form of a simple
" Public Notice ' on behalf of the Director of Immigra-
tion, acting in pursuance of the above-quoted provisions
of the Immigration Ordinance, 1920.

The ' Public Notice," dated August 1,1921, begins by
saying that' new Regulations have now been drawn up
governing the admission of immigrants into Palestine,’
and provides for five definite categories of prospective
immigrants beside those of travellers 'who do not
intend to remain in Palestine more than three months'
and of ' returning residents,’

The categories of immigrants allowed to enter Pales-
tine under the new Regulations were as follows :

(i) Persons of independent means who intend to take
up permanent residence in Palestine,

(i1) Members of professionswho intend to follow their

calling,

(iti) Wives, children and other persons wholly de-

pendent on residents in Palestine,

(iv) Persons who have a definite prospect of employ-

ment with specified employers or enterprises,

(v) Personsof religiousoccupation, including the class

of Jews who have come to Palestine in recent
years from religious motives and who can show
that they have means of maintenance there.

The question arose whether the new Regulations, as
compared with the Ordinance of 1920, merely sanctioned
certain necessary restrictions upon immigration or
whether they amounted to a new departure.  The under-
lying principle of the Ordinance, as we have seen, was
that Palestine was to be kept open for immigration save
in a few exceptional cases ; the text of the new Regula-
tions, however, was regarded by some as indicating that
this principle had been reversed, and that Palestine was
closed to immigrants except in the case of their falling
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under one or other of the above categories. Thus, it was
said, what had been the rule under the Ordinance of
1920 became the exception under the Regulations of
1921. It is true that political considerations were
largely responsible for the enactment of the new Regula-
tions. Itis equally true that such considerations alone
were not viewed by the mandate (then only in draft
form) asasufficientjustificationfor restricting—Ilet alone
prohibiting—immigration. Indeed, Article 6 of the
mandate, as we have seen, makes the obligation of the
Mandatory to facilitate Jewish immigration subject only
to ' ensuring that the rights and position of other sections
of the population are not prejudiced®>—which has
always been interpreted as referring to the economic
position. But there seems to be nothing to prevent the
Mandatory from taking into consideration, as a con-
tributory element, such political or other circumstances
as may render advisable certain restrictions upon
immigration, provided that such restrictions are prim-
arily considered indispensable on economic grounds.
According to the Interim Report on the Civil Administra-
tion of Palestine, this was the case in 1921 when ' it
was becoming increasingly evident that the flow of
immigrants was greater than the country was able to
absorb," * '

The assertion that the immigration restrictions of
1921 were due—though not exclusively—to the economic
conditions obtaining at the time in Palestine is cor-
roborated by the fact that subsequently immigration
figures considerably increased—indeed, far beyond those
of 1920—with theimprovement of the economic position.
Although the Regulations of 1921 remained in force
until 1925, the methods which were gradually adopted
for puttingtheminto practice, and the increasingly wider
interpretation which they were given by the competent

! Cmd. 1499 (1921), p. 18,
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authorities, made them an instrument for meeting the
new conditions more adequately than was at first thought
possible.

The Third Period. — The Immigration Ordinance,
1925, ' is largely the outcome of the previous measures
which had governed the immigration policy of the
Mandatory, with such modifications as were found
necessary as the result of experience and in order to
meet the new conditions. It is the first legislative
measure concerning immigration which was promulgated
after the ratification and the coming into force of the
mandate. The Regulations issued under, and simul-
taneously with, the Ordinance directly refer to the
provisions of the mandate regarding the rdle of the
Jewish agency in matters of immigration. Previously,
it is true, the Jewish agency had been allowed to act as
an advisory body to the Palestine Government with
regard to the above matters aso, although both the
Ordinance of 1920 and the Public Notice of 1921 were
altogether silent about it. However, in a country not
very familiar with unwritten laws or an unwritten
Constitution, the fact that the Jewish agency was not
so much as mentioned in the above Acts was largely
taken as meaning that the position of that body, as far
as immigration was concerned, was merely a de facto
one, tolerated rather than legally recognized and
sanctioned.

The underlying principle of the new Ordinance is to
the effect that Palestine is to be open to immigration,
subject to such control as the interests of the country
may require. This is equally the fundamental principle
of the above Article 6 of the mandate. But doubts have
been expressed—and, as it would seem, not without
foundation—as to whether this is true with regard to
certain provisions of the new Regulations. Thewording

10.0,, No. 141, June 15, 1925.
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of the following provision in particular may give rise to
criticism: ' No foreigner shall have an absolute right
to enter Palestine without the permission of the Chief
Immigration Officer or of an Immigration Officer at the
place of hisentry into Palestine' (Articlel). Whilethere
can benodoubt that the controlling of immigrationisnot
only the right but essentially the duty of the Mandatory,
it may be asked whether the above provision does not
tend to assimilate the legal status of Jewish immigrants
to Palestine to that of all other immigrants to foreign
countries. Indeed, exception has been taken to the
Articleinquestion on the ground of its beinginconsistent
with such provisions of the mandate as admittedly imply
that Jews—in their capacity as such and not as nationals
of various States—wishing to go to Palestine are not to
be considered as immigrants entering a foreign country
where at most they are merely tolerated. There can
indeed be no possible doubt that the mandate has
created for Jews as such a right to immigrate into
Palestine under suitable conditions, these conditions
being based on facts which cannot affect the right
created by the law asit now stands. On the other hand,
it has been said that, while a right to immigrate into
Palestine has been granted to the Jewish people as a
whole, it does not necessarily mean that any individual
Jew has an absolute right to enter Palestine. For the
purposes of the Immigration Ordinances and Regula-
tions, ' foreigner'—to use the terms of the Ordinance
itself—' means a person who is not a Palestinian citizen,’
and it can hardly be reasonably claimed that prospective
immigrants—even if they enjoy the special status
accorded in the mandate to Jews—should be considered
as Palestinian citizens for the purpose of entering the
country. In spite of the wording of the above provision
—which many hold to be obviously defective—it may
still be said that the principle, as adopted by the Man-
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datory, does not interfere with the right of Jews to enter
Palestine ; itinvolves no more than such administrative
and police measures as will enable the Mandatory to
carry out his immigration policy without disturbing
effects either to the country as a whole or to the Jewish
national home itself. The principle of control is
embodied in the provision stipulating that

'no immigrant shall enter Palestine unless he is in
possession of an immigration certificate granted by the
Chief Immigration Officer, or is permitted to accompany
the holder of an immigration certificate to whom he is
related and upon whom he is dependent,' *

Paragraph 2 of the same Article enumerates four
categories of persons who alone may be granted immi-
gration certificates.

The A category, consisting of ' persons of independ-
ent means,’ is similar to the first category under the
Regulations of 1921. The new provision is given,
however, awider interpretation, and greater facilities are
granted under it to prospective immigrants from the
point of view of both the amount and the kind of means
required.

The B category includes any person who 'is quali-
fied in a profession or intends to engage in commerce or
agriculture,” and is substituted for the second category
of the previous Regulations concerning ' members of
professions who intend to follow their calling,” The
addition in the new Regulations of persons who propose
to engage in commerce or agriculture may prove of
great importance to the policy of agricultural coloniza-
tion pursued by the Jewish agency in co-operation with
the Mandatory.

To the C category belong ' persons who have a
definite prospect of employment in Palestine,’ This

Regulations made under the Immigration Ordinance, 1925, Art. 4,
para. 1.
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formula has been substituted for the provision of the
1921 Regulations requiring that the definite prospect
of employment should be ' with specified employers or
enterprises,’” The new provision, without affecting the
definite character of the employment required, allows
for more possibility of its being found and therefore
constitutes a more suitable means for encouraging
immigration.

The D category includes ' dependants of permanent
residents or of immigrants belonging to the categories
A, B and C," and corresponds to the third category of
the 1921 Regulations. The meaning of ' dependant’
under the Immigration Ordinance and Regulations,
1925, is defined in Article 2 of the Ordinance itself and
includes relatives of five sub-categories ' wholly and
directly dependent for maintenance and support upon
an immigrant or a permanent resident,’

It is mainly in connection with the above C category
that the advisory capacity accorded to the Jewish
agency in Article 6 of the mandate is expressly referred
to in the Immigration Ordinance, although there seems
to be little doubt that the Jewish agency is entitled to
exercise its advisory functions in all matters affecting
immigration. The provisions in question are the
following:

"It shall be lawful for the Palestine Zionist Executive
to notify the Chief Immigration Officer . . . that there
IS a reasonable prospect of employing a number of
persons, either named or unnamed, in Palestine, and to
make an application for permission for their entry into
Palestine, but every such application shall be accom-
panied by a guarantee to maintain the person or persons
in respect of whom it is made for a period of not less
than one year."

"In order to determine the number of persons of

bid., Art. 7, para. 4.
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category C who may be admitted to Palestine, Labour
Schedules shall be prepared from time to time by the
Chief Immigration Officer after considering any proposals
made in that regard by the Palestine Zionist Executive,
One such Labour Schedule shall be prepared in respect
of each successive period of six calendar months ending
alternately on the 30th of September and the 31st of
March, laying down the maximum number of persons
belonging to the various trades, industries and callings
who may be granted immigration certificates under
category C during the period covered by the said
Schedule."

These are the main provisions which govern the
relations of the Mandatory and the Jewish agency in
matters of immigration. As we have seen, they are
based on Article 6 of the mandate and seem to have
placed a fairly wide construction upon the latter, since
the advisory capacity of the Jewish agency amounts
sometimes to actual co-operation with the Mandatory.
Suchis, for instance, the case under Article 8, paragraph 3
of the Regulations, providing that ' the immigration
certificates shall be transmitted to the Palestine Zionist
Executive for distribution by them,’

In conclusion it may be said that, although at certain
periods—and particularly in 1921, as we have seen—
political considerations seem to have played a not un-
important part in shaping the immigration policy of the
Mandatory, the main principle upon which this policy
now rests is that 'immigration to Palestine must be
regulated by the economic capacity of the country to
absorb new settlers,'? It is in view of the decrease of
this ' economic capacity' that 'a considerable decline
in the volume of immigration and a simultaneous in-
crease in the number of emigrants were,' according to

! Regulations made under the Im- 2 Report on the Administration of

migration Ordinance, 1925, Art. 8, Palestine for 1925, Colonial, No. 20
para. 1. (1926), p. 70.
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the Report on the Administration of Palestine during
1926, ' outstanding features of the year,’ * ' The sharp
depression in trade and other commercial enterprise,’ of
which another part of the Report speaks, seems to have
largely persisted; nevertheless it is added that 'there
is possibly some danger that unduly pessimistic in-
ferences may be made from the present situation in its
relation to the establishment of the Jewish national
home,'?

LAND POLICY

In addition to the above-quoted provision of Article 6
of the mandate with regard to ' close settlement by
Jews on the land," Article 11 provides that the Admini-
stration of Palestine ' shall introduce a land system
appropriate to the needs of the country, having regard,
among other things, to the desirability of promoting the
close settlement and intensive cultivation of the land,’

The mandate for Palestine is the only one of the A
category to provide for matters such as land system and
settlement. Special attention has been paid to this
question in the mandates of the B and C categories,
namely for the ex-German colonial possessions, as,
prior to their having been placed under the man-
datory regime these territories did not always enjoy
such a land system as would favour the interests of the
native inhabitants. The land policy of various Powers
has been largely dominated by the interests of the
"white settlers,” mainly their own nationals, and one
of the main tasks of the mandates system was to render
Impossible the repetition or continuation of such abuses
as may have been committed under the old colonial
regime, at least within the boundaries of the territories
placed under mandates. With regard, however, to the

! Colonial, No. 26 (1927), p. 58. 2 Ibid., p. 7.
H
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A category of mandates, the situation was altogether
different, both because of the fact that the territories
concerned did not, prior to the introduction of the
mandates system, form part of any colonial domain,
and on account of the more advanced stage of develop-
ment of their inhabitants. No need was therefore felt,
when the mandates were being drawn up, to provide
for special measures safeguarding the land interests of
the native population.

From this point of view—as from many others—the
mandate for Palestine stands alone. Owing to the
national home policy, Palestine has become a territory
of future colonization—with the difference, however,
that it is not to be colonized with the nationals of the
administering Power or in their more or less exclusive
interest. Under such conditions, abuses of discrimina-
tion are on the face of things much less likely to occur
than in colonial possessions, where the Administration
may find itself in the difficult position of judge and party
at the same time. In Palestine the Mandatory is to se
that the two elements of the population under his trust—
the local inhabitants in whose actual possession the land
is now to be found and the Jewish immigrants who are
to settle on the land—are given equal guarantee and
protection by therégimeinforce. Indeed, the obligation
assumed by the Mandatory to encourage close settle-
ment by Jews on the land, while constituting the founda-
tion of Jewish claims to land, cannot in the slightest
affect the rights of the native population. The Man-
datory was to co-ordinate in his land legislation these
two sets of interests, which are far from being contrary
to one another and certainly are not necessarily incon-
sistent, as they were sometimes said to be. The legis-
lative measures to be taken by the Mandatory thus have
to provide for a double guarantee : one to the Jews who
are to acquire new land in order to be able to establish
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in Palestine their national home, and one to ' the other
.Sections of the population ' who are in present possession
of the land. This, naturally, excludes any prohibition
of land transactions on the one hand, and any expropria-
tion of land, unless required for public purposes, on
the other.
" These are the fundamental principles laid down by the
mandate for the guidance of the Mandatory in elaborat-
ing the land system in Palestine. We have seen, how-
ever, that besides private land which may become from
time to time available for Jewish settlement, the
mandate also mentions the categories of State land and
waste land, where many of the questions regarding the
first do not arise and in connection with which some
special points are to be examined. The various obliga-
tions assumed by the Mandatory with regard to these
categories of land will therefore be separately dealt
with in the following two sections :

i. Obligations of the Mandatory with regard to the

régime of private land.
[I. Obligations of the Mandatory with regard to State
lands and waste lands.

|. Obligations of the Mandatory with regard to the
régime of private land

Three successive stages may be discerned in the
development of the Mandatory's legislative measures
in the direction of lessening government interference
with transactions in private lands. Thefirst stage, that
of complete prohibition of such transactions (November
1918 to October 1920), was merely the result of a
war measure enacted and carried out by the military
authoritiesin the occupation of Palestine. Invirtue of
an Ordinance dated November 18,1918," all dispositions
of immovable property, pending the re-establishment



116 THE JEWISH NATIONAL HOME

of the Land Registry Offices,' were prohibited. Thiswas
obviously a provisional measure, which, however, out-
lived the military administration owing mainly to the
difficulties connected with the re-establishment of the
above-mentioned offices and the Land Settlement Court
which was to 'adjudicate on all titles,” The military
authorities were not only free to prohibit land trans-
actions—as at that time both the mandate and the
national home policy were still in the early stages of
their formation—but it was clearly their duty to do so
with a view to safeguarding the rights and titles of the
owners against illegal claims rendered possible by the
removal or suppression of the Land Registers by the
retiring Turkish forces. Whether it was necessary for
the position to remain unaltered for about two years
IS another question.

The next legislative step was effected in September
1920, after the civil authorities had taken the place of
the military, but, legally spealdng, still during the
military occupation of Palestine, which was to last as
long as a valid peace treaty had not been concluded
with Turkey. This is what accounts, to some extent,
for the fact that the Transfer of Land Ordinance, 1920,
is partly based on Ottoman law. The main principle
laid down in this Ordinance is embodied in Article 4 to
the effect that' any person wishing to make a disposition?
of immovable property must first obtain the written
consent of the Administration,” and the following
categories of conditions have been attached to the
granting of such consent:

1. Conditions connected with the person acquiring the
land.—The Governor of the district in which the

10,0, No. 28, Oct. 1, 1920. wakf of every description, and any

other disposition of immovable pro-

2 The term ‘disposition,’ for the  perty except a devise by will or a

purposes of the Ordinance, means 'a lease for aterm not exceeding three
sale, mortgage, gift, dedication of  years.
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land to be transferred is situated, who is the com-
petent authority to give the necessary consent, has
to be satisfied that the person acquiring the pro-
perty (a)is 'resident in Palestine," and (b) 'intends
himself to cultivate or develop theland immediately'
(Article 6).

2. Conditions connected with the person disposing of the
land.—It must be proved to the satisfaction of the
competent authority that 'i n the case of agricultural
land, either the person transferring the property, if
he is in possession, or the tenant in occupation, if
the property is leased, will retain sufficient land in
the district or elsewhere for the maintenance of
himself and his family ' (ibid.).

3. Conditions connected with the land itself.—(a) It must
not exceed 'either in value £E3000 or in area
300 dunams® in the case of agricultural land and
30 dunams’ in the case of urban land' (ibid.);
(b) it cannot be the subject of any new disposition
"if the land has been sold or otherwise disposed of
within a year and the intending transferor fails to
give satisfactory reason for wishing again to dispose
ofit' (Article 7).

The main objects of these conditions are stated in

the Note on the Land Transfer Ordinance,® issued by
the Administration of Palestine, in the following terms:

". . . The restrictions on transfers have been intro-
duced purely inthe interests of the people. The principal
reason for requiring the consent of the Administration is
to prevent speculation in, and which will cause an exces-
sive rise of, prices and prevent development. Trans-
actions will only be allowed if the person acquiring the
land will cultivate it, supposing it is agricultural land,
or develop it immediately, supposing it is urban land.

" Another object of the control of the Administration
isto protect the small farmer in hisholding. If heisthe
owner of land he will be unable to sell such part as is

1 75 acres. 2 7.5 acres. % 0.G., No. 28, Oct, 1, 1920.
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necessary for the maintenance of himself and hisfamily ;

and if he is the tenant his landlord will be unable to sell

without leaving sufficient land for him. . . '

When one or more of the above conditions are not
fulfilled, as for instance when the land to be acquired
exceeds either in value or in area the above-mentioned
limits, or when the person intending to acquire the land
is not resident in Palestine, the only competent authority
to grant the necessary consent of the Administration
is the High Commissioner himself (Article 8). As the
above Note states, therefore, 'the High Commissioner
can consent to land transactions without any restriction,
provided that he is satisfied that they will be for the
public benefit,'

This last provision of Article 8, coupled with those
governing the right of companies and associations ' to
acquire land in their own name and to acquire larger
areas than can be consented to by the Governor' (such
cases have, therefore, to come before the High Com-
missioner himself), was largely intended to serve the
interests of the close settlement policy, as provided for
inArticles6 and 11 of the mandate. The Jewish agency,
indeed, may have under its control—as in fact it has—
or may be assisted by companies and associations with
this special object to acquire large areas of land with a
view to distribution among individual settlers, either in
private property or under lease for a number of years.
I n such cases the consent of the High Commissioner will
not be withheld if he is satisfied that the transaction
is for the benefit of the national home and the country
as awhole. Besides, invirtue of Article 8, paragraph 2,

"the High Commissioner may refer the application for any

such disposition [outside the competence of the District

Governor] to any Commission which may be appointed

by him to report upon the closer settlement of the land,’

As may be seen from the above-quoted provisions, the
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Transfer of Land Ordinance, 1920, was based on the
principle of government control with regard to all land
transactions. In some respects it may be said that the
government control in Palestine was even stricter
than in mandated territories of the B category, whose
natives are regarded as infants under the tutelage of the
Administration.® It seems, however, that the native
inhabitants of Palestine, owing to their higher degree
of development, are hardly in need of such wide measure
of government protection against prospective purchasers
of land, the more so as the land is largely held there by
big estate owners who can properly defend their own
interests, as in fact they do. At the same time it has
to be pointed out that owing to the vital importance
which land questions have acquired in Palestine as a
consequence of the national home policy, it was clearly
the duty of the Administration to regulate the land
system so as to prevent all possible abuses, such as
exercise of pressure, speculative dealings, etc. It seems,
however, that general supervision by legislation of
national scope and application would have been more
suitable to the special conditions in Palestine than
administrative control in individual cases. It became
gradually evident that, generally speaking, government
control amounted to interference with the normal course
of transactions in land, and it was felt that a larger
amount both of freedom and responsibility should be
granted to the parties themselves. This was the main
object, asit seems, of the Transfer of Land (Amendment)
OrdinanceNo. 2,1921,2which inaugurated the third and
last stage in the development of the land policy pursued
by the Palestine Government,

The 1921 Ordinance is to be read in conjunction with

! See on this point the French Theorie Generale dee Mandata Inter-
Report on the Administration of  nationaux, p. 210.

the Cameroone for 1922-23, p. 39,
quoted by J. Stoyanovsky in La 20.0.,, No. 57, Dec. 15, 1921.
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the Transfer of Land Ordinance, 1920 (Article 3 of the
new Ordinance), and is equally based on the principle
that the consent of the Administration must be obtained
to all land transactions. The character of this consent,
however, has been wholly modified in the amending
Ordinance, since it is no longer dependent upon any such
conditions as those connected with the area or the value
of the land to be transferred or the residence and in-
tention of the prospective purchaser. All such con-
ditions, provided for in Articles 6 and 7 of the 1920
Ordinance, were abolished by Article 1 of the amending
Ordinance, which has also substituted the Director of
Land Registries for the Governor of the District as
having authority to grant the necessary consent. This
substitution should mean that legal and technical con-
siderations are intended to take the place of political and
administrative. Thus, Article 2 provides that 'the
consent of the Administration to a disposition shall be
given by the Director of Land Registries or the Registrar
of the district or sub-district, who shall be satisfied only
that the transferor has a title,” AIll that isrequired,
therefore, is a mere declaration of ownership by the
prospective transferor.  The only condition of more than
purely technical importance which has been retained in
the new Ordinance is that 'in the case of agricultural
land which is leased ' the above competent authority
" shall also be satisfied that the tenant in occupation will
retain sufficient land in the district or elsewhere for the
maintenance of himself and hisfamily' (Article2, in fine).

These are the main provisions which the Ordinance
containsin order to give effect to the obligations assumed
by the Mandatory in virtue of Articles 6 and 11 of the
mandate. It has been maintained—and still is, in some
quarters—that the above legislative measures can
hardly be described as adequately encouraging close
settlement on the land.
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There is one point, it is urged, in connection with the
land policy in Palestine which requires special attention,
namely the fact that the land is largely divided into big
estates owned by a limited number of landlords. The
position of these landlords has generally been encouraged
by the Turkish authorities, and this is what largely
explains the persistence of quasi-feudal land conditions
in Palestine—a state of affairs which is mainly responsible
for the low degree of development of the Palestinian soil.
The big landlords, many of whom are absentees and only
few of whom invest any appreciable capital in their
estates, have through centuries neglected the land, as
it was largely left in the hands of the local fellaheen
(peasants) with practically no means to cultivate or
develop the land and little interest in doing so.

It is maintained that it is the duty of the Mandatory
to take the necessary measures for altering this state of
affairs as being inconsistent not only with his obligation
explicitly undertaken to encourage close settlement
on the land in Palestine, but aso with the interests
and needs of the country as a whole. On the other
hand, it may be said that in taking such measures the
Mandatory might have to act contrary to the rights
and interests of the native population—i.e. one part of
it, the big estate-owners, which it is equally his duty to
safeguard. To admit this, however, would largely mean
to bar the way to progress in Palestine and to place the
particular interests of a fairly limited number of land-
owners above those of the country as a whole. Were
such measures as acquiring and parcelling out of big
estates in the sole interest of the national home and
detrimental to the country as a whole, there can be little
doubt that they would be contrary not only to the spirit
of the mandate but even to its letter, which explicitly
makes the ' close settlement by Jews on the land'
subject to ' ensuring that the rights and position of
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other sections of the population are not prejudiced,’
The conflict of interests, if any, is really not between
the national home and Palestine, but between a com-
paratively small class of individuals on the one hand
and both the national home and Palestine as a whole
on the other.

There is, of course, not the slightest suggestion of any
sort of confiscation of land in favour of either the present
tenants or the new settlers. It is proposed that the
measures to be taken should be drawn up so as to dis-
courage the possession of estates exceeding a certain
area or value ; fiscal measures or the gradual introduc-
tion of obligatory cultivation of the land (under the
Ottoman law—which was seldom enforced—uncultivated
lands were liable to reversion to the State) may greatly
help to achieve this object. It has been mentioned
above thatinvirtue of a special provision of the Transfer
of Land Ordinance, 1920, the area or value of newly
acquired lands has been limited; some measure on
similar lines could equally be applied to old property.
It is clear from this Ordinance as well as from the
amending Ordinance of 1921 that the clauses of the
mandate safeguarding the rights and interests of the
inhabitants have been interpreted mainly in favour of
the small owner or tenant, who has, even sometimes
against his own will, to retain sufficient land for the
maintenance of himself and his family. One of the
main objects of the mandates system was to reform the
land policies which were previously in operation; as
regards Palestine, the addition of the national home
policy only strengthens the case for land reform, giving
as it does a new object to such reform. It is either for
private motives or for political—and, it may be added,
illegitimate—ends that the national home policy seems
to have been used to hinder land reform on the lines
advocated.
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[l. Obligations of the Mandatory with regard to
Sate lands and waste lands

A great deal of uncertainty prevailed during the early
stages of the application of the mandates system on
the question of ownership of State lands in mandated
‘territories. Controversy mainly turned on divergent
interpretations given to certain provisions of the Treaty
of Versailles!' and was therefore confined to the ex-
German colonial possessons under the B and C
categories of mandates.  Expressions such as ' private
domain of the French State' or ' Crown lands' have been
used in legislative Acts in order to define and qualify the
status of State lands in Togo and the Cameroons (under
French mandate) and Samoa (under mandate of New
Zealand) respectively. This uncertainty, however, has
been removed by the official construction placed upon
these Acts both by the Mandatories themselves and the
competent authorities of the League of Nations. It has
been definitely established that no legal relation of
ownership exists between the Mandatory States and the
' State lands ' or the ' Crown lands '—as the case may
be—situated in the mandated territories, but merely
an administrative relation of control and supervision.?
At the most it is said that—taking the English concep-
tion of trust—the Mandatory is the trustee of the above
lands, the only beneficiary being the local population.

This principle has from the outset been applied to the
State lands situated in the territories under A man-
date. In these territories, therefore, the term ' State
lands' has always been understood to mean lands the
ownership of which was formerly vested either in the
Turkish sovereign or in the Turkish State,® and which,

1 In partioular Art. 257. % For the origin and_nature of

2 P.M.C., Minutes of 3rd Sesson, State or Miri lands s The Law of

P 225 Annex&s With regard to Sate Lands in Palestine, by Mr.

he Whole qu&stlon e J. Stoyan- Justice Tute,inJ.C. L., vol. ix. part
ovsky, op. cit., pp. 211-215, iv. (Nov. 1927) pp. 165-182.
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upon the introduction of the mandates system, have
passed to the' States' placed under mandate (the Treaty
of Sevres, indeed, refers to the territories in question as
' States'). These lands have thus become ' public lands'
administered by the Government exercising authority in
the territories where they are situated. According to
the Palestine Order in Council, 1922,

'Public lands means all lands in Palestine which are
subject to the control of the Government of Palestine
by virtue of treaty, convention, agreement or succession,
and all lands which are or shall be acquired for the
public service or otherwise' (Article 2).

As far as Palestine is concerned, therefore, the Man-
datory is the trustee of the State lands or ' Public
lands," the beneficiary being the country as a whole,
subject to the provisions of Article 6 of the mandate.
According to this Article, as we have seen, ' State
lands and waste lands not required for public purposes '
are included in the policy of ' close settlement by Jews
onthelands,’ TheMandatory, in hiscapacity of trustee
for the State lands in Palestine, is therefore under a
twofoldobligation: one, towardsthecountry asawhole,
to administer these lands in the interest of the latter;
and the other, towards the Jewish national home, to
encourage close settlement by Jews on such lands. If
the Government does not or cannot cultivate or develop
directly the State lands in its trust, then it is in the
interest of the country that they should be thrown open
to cultivation or development by private or collective
enterprise. This is what the first obligation seems to
imply, while the second points out the direction where
such enterprise is to be sought. In virtue of the special
provision embodiedin Article 6 of the mandate, Jewish
settlers seem to have been accorded priority in the
acquisition or occupation of State and waste lands,
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provided that the rights and position of the other
sections of the population are not prejudiced.

The only legislative measures of a general character
taken by the government of Palestine with regard to
State lands and waste lands are those embodied in the
provisions of the Mahlul Land Ordinance, 1920, and
the Mewat Land Ordinance, 1921.2 The first one deals
with State land which by the Turkish Land Code
' reverts to the government on failure of heirs of the
holder or on non-cultivation during three years," having
thus become ' Mahlul," It provides that ' every person
who at any time previous to the issue of this Ordinance
has taken possession of' such lands should 'inform the
Administration within three months of the date of this
Ordinance,” With regard to waste lands, the Mewat
Land Ordinance, 1921, amending Article 103 of the
Ottoman L andL aw, containsasimilar obligationimposed
on "any person who has already cultivated such waste
land without obtaining authorization' to notify the
Administration within a period of two months ; a title-
deed (Kushan) will be granted to such persons on
application. Ontheother hand, itisprovidedthat' any
personwhowithout obtainingthe consent of the Admini-
stration breaks up or cultivates any waste land shall
obtain no right to a title-deed for such land and further
will be liable to be prosecuted for trespass,’

The above Ordinances, as may be seen from their
provisions, were only preliminary measures necessitated
by the confused state of affairs in land tenure which
prevailed during the post-war period. The ultimate
object of the Ordinances in question was to legalize
previous occupations or acquisitions of State and waste
lands, and at the same time to prevent any rights from
being established in future over such lands without
authorization. Only after this had been done could the

! 0G, No. 31, Nov. 15, 1920. 2 Ibid, No. 38, March 1, 1921.
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Administration consider the application of the provisions
of Article 6 of the mandate with regard to these cate-
gories of land. Up to the present time, however, this
has not been the case, and these provisions are still
in abeyance, with only a few small exceptions. The
Memorandum of October 1925 submitted by the Zionist
Organization to the League of Nations mentions the only
cax in which it has yet been found possible to give
practical effect to the provisions of Article 6 regarding
State and waste lands. ' At the outbreak of the war,’'
it says,* ' the Jewish Colonization Association (now recon-
stituted as the Palestine Jewish Colonization Associa-
tion?) had been promised by the Turkish authorities
a lesse of the Kabbara swamps covering, with the ad-
jacent sand dunes, an area of about 45,000 dunams in
the neighbourhood of Caesarea, The Palestine Govern-
ment has confirmed this pre-war concession, and has
now granted the Association a fifty years' lease of the
Kabbara lands on terms providing for their reclamation
and development.”® It may be said, however, thatinrati-
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! PM.C, Minutes of 7th Session,
p. 187 (Annexe 9).

2 The P.I.C.A., as it is generally
called, has been recognized by a
speC|aI Ordinance enacted in 1924
as having purposes of public utility
withinArt. 8 of the CompaniesOrd.,
1921(0 G.,No.I | I ,Marchlf),1924).

The questlon of the so- called
Kabbara concession was discussed
by the Permanent Mandates Com-
mission at its 5th, 7th, 9th,
and 11th sessions {i.e. ail those at
which Palestine was on the agenda)
in connection with a number of
petitions submitted by the Executive
Committee of the Palestine Arab
Congress. In the opinion of the
rapporteur, M. Rappard, who dealt
most exhaustively with the matter,
the case in question ' would seem to
be one of those which might not un-
reasonably be expected to arise as a
result of the duty of the mandatory
Power to reconcile the two principles
laid down in the mandate: on the
one hand, to facilitate close settle-

ment of the Jews on the land, and on
the other hand, to respect in every
way the rights of the native inhabit-
ants of the country' (P.M. C., Report
on the Work of the 11th Session, p.
13). As, however, it was alleged that
the rights of the inhabitants of at
least part of the Kabbara lands were
alFected, the Commission adopted the
conclusion of the rapporteur to the
effect that it * sees no valid reason
why the petitioners should not bring
their grievances to Court' {ibid., p.
14). At the sametime it was pointed
out that * even in the event of aCourt
decision confirming the opinion at
present held by the Administration
—that the inhabitants represented
by the petitioner have no strictly
legal rights—the Permanent Man-
dates Commission has been assured
that the mandatory Power will,

accordance with the intention ex—
pressed by its representatives on vari-
ous occasions, see to it that a liberal
interpretation is given to the moral
rights of the inhabitants' (ibid.).
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fying this concesson the Palestine Administration has
no more than given effect to the promise of the Turkish
Government, and that it can therefore hardly be con-
sidered asfalling directly under Article6 of the mandate.
At the seventh session of the Permanent Mandates
Commission it was stated that this Article was still
inoperative; and without taking exception to this state-
ment, the British accredited representative explained
that the delay was largely due to the survey question
being rendered more difficult by the fact that many of
the Turkish surveys had been destroyed in the course
of the war.!

The main reason, however, may be seen from the
following statement made by the Mandatory in a
letter of October 19, 1925, to the Secretary General of
the League of Nations:

" Most of the State lands in Palestine are already occu-
pied by tenants under various conditions which, while
not amounting to full ownership or even, in most cases, a
right to perpetual tenancy, have nevertheless a certain
moral and, in many cases, actual legal validity. In these
circumstances, they could not be dispossessed for the
purpose of making the land available for Jewish settle-
ment without infringing that part of Article 6 of the
mandate which lays down that the rights and position
of other sections of the population shall not be prejudiced. **

The quotation spesks for itself, and, subject to what
will be said below, all that can be urged upon the Man-
datory is to establish the character and extent of the
legal right of the State to the lands in question with a
view to ascertaining exactly what areas—if any—may
be sat asde for Jewish settlement without infringing
any acquired rights.  This seems to have been the point
of view of the Permanent Mandates Commission when
observing, at the ninth sesson, that it

1P.M.C.., Minutes of 7th Session, p. 113. 2 Ibid., p. 193 (Annexe 9a).
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'trusts that every effort will be made to hasten the
survey, the completion of which will be of the utmost
importance for the general development of Palestine
and in particular for the establishment of the Jewish
national home.'*

A contributory cause of the delay in the application
of Article 6 of the mandate is to be found inthe different
views taken by the Palestine Administration on the one
hand, and the Zionist Organization on the other, with
regard to the procedure to be followed in this connec-
tion. It seemsthat the Mandatory is inclined to follow
in Palestine the customary method adopted in the
British colonies relating to land concessions, and to
await applications for such concessions from interested
bodies or persons. ' This is a matter," says the above-
quoted letter of the British Government to the Secretary
General of the League of Nations,'inwhich the Palestine
Government might reasonably expect that the Zionist
Organization would take theinitiative.’> On the other
hand, it was maintained by the Zionist Organization in
its letter to the High Commissioner of May 1, 1926
(forwarded together with the Memorandum submitted
to the Permanent Mandates Commission at its ninth
session), that it was ' at some disadvantage in doing so,
since its information as to the actual limits of the State
lands, and the degree to which they are available, is
necessarily less complete than that which isin the posses-
sion of the Government.'® This practical reason seems
indeed to be a very plausible one, in so far as it does not
affect the main question, whether the Palestine Admini-
stration is bound, and if so to what extent, to follow a
different practice from what seems to be largely the rule
in the British colonies. Looked at from the point of

! PM.C, Minutes of 9th Session, 2 PM.C, Minutes of 7th Session,
p. 217 (Report to the Council of the p. 193.
League). 3 P.M.C., Minutes of 9th Session,

pp. 198-199 (Annexe 6).
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view of the construction to be placed upon the relevant
provisionof Article6 of themandate, the question depends
for its solution upon the interpretation of the Manda-
tory's duty to ' encourage ' Jewish settlement in Pales-
tine. Inthe eyes of the British Government encourage-
ment would simply mean giving favourable consideration
to any practical and definite application by the Zionist
Organization, while the latter isinclined to place a more
extensive meaning on the term in question, and to con-
sider it to imply a more active attitude on the part of
the Palestine Administration. It may be pointed out
that support is lent to this view by the fact that in this
respect Palestine stands alone, not only as compared
with colonial possessions, but also among the mandated
territories.

In this connection it should be mentioned that, while
under no express obligation to encourage Arab settle-
ment on State lands, the Palestine Administration has
concluded an agreement with the cultivators of the
Beisan area in regard to the disposition of the Ghor
lands, which originally belonged to Abdul Hamid Il
and passed to the Turkish State in 1908. In virtue of
the Beisan Land Agreement of 1921, the cultivators
have been recognized as owners of the land respectively
held by them  in consideration of a moderate trans-
fer price payable in fifteen yearly instaiments. The
agreement has been criticized on the ground that the
Mandatory has exceeded his obligations towards the
Arabs as provided for in the mandate, and that
this act of the Administration, particularly if coupled
with the absence of any similar act in favour of
Jewish settlers, is contrary both to the letter and spirit
of the mandate. It has, indeed, been admitted by the
British accredited representative to the Permanent
Mandates Commission that 'in the matter of land
grants the balance had so far been in favour of the

\
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Arabs,'' But stated in this way, the criticism can
hardly be upheld, as those of the Ghor lands, which were
occupied by Arab tenants and tribes long before the
mandate, were automatically excluded from the close
settlement policy in favour of the Jews, owing to the
fact that their alienation or lease to Jewish settlers
would prejudice the rights and position of the other
sections of the population, namely, in this case, the
Arab villagers and tribes in occupation of the above
lands. There is, however, another aspect to the question
to which attention should be drawn. We have seen
that the Mandatory considers it to be his duty to take
into consideration not only the legal rights of the local
population with regard to land tenancy, but also the
"' moral validity ' which such tenancy may have acquired.
The mandate, indeed, does not speak merely of the
inhabitants' rights, but equally of their interests and
position, which the Mandatory is bound to safeguard.
Thus the Transfer of Land Ordinances of 1920 and 1921
have provided that, in case of alienation of agricultural
land, the tenant in occupation shall retain sufficient land
for the maintenance of himself and his family. In the
interests of the local inhabitants it has been found
necessary to supersede such fundamental rights as are
inherent in individual ownership, and thus to protect
them sometimes even against themselves. But the above
condition imposed upon certain land transfersin Palestine
contains its own limitation, and any law or agreement
giving such protection to or safeguarding such interests
of owners of estates larger than those required for their
own maintenance would hardly be compatible not only
with the close settlement policy but aso with the
interests of the country as a whole.

This point, as it appears now, was not fully borne in
mind by the Palestine Administration in providing for

! PM.C., Minutes of 7th Sesson, p. 114
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thewholesale alienation of the Ghor State lands under the
Beisan Land Agreement. In those cases, at least, where
no legal rights were involved, it seems that the ' moral
validity' of tenancies should not have been extended
so as to provide the tenant with land in excess of his
requirements, for subsequent sale and possible specula-
tion. Thisis, however, what appears actually to have
happened. It was stated before the Permanent Man-
dates Commission, at its ninth session, that State lands
which had been granted under the Beisan Agreement
were being offered for sale by the beneficiaries, pre-
sumably at higher prices and under better conditions
than those stipulated in the agreement in favour of the
Administration. This anomalous, though undoubtedly
unintentional, consequence of the Beisan Agreement is
most striking in the case of these lands being acquired
by Jews, in favour of whom the mandate has provided
for a policy of close settlement on the land, expressly
including State lands.

It is only right to point out, however, that the Beisan
Land Agreement was concluded in a year of considerable
political unrest, and may have helped to weaken the
increasing influence of the local agitators.

3. PUBLIC WORKS AND CONCESSIONS

The question of public works and concessions is dealt
withinArticle 11 of the mandate, which runs as follows:

! The Administration of Palestine shall take al | necessary
measures to safeguard the interests of the community
in connection with the development of the country,
and, subject to any international obligations accepted
by the Mandatory, shall have full power to provide
for public ownership or control of any of the natural
resources of the country or of the public works,
services and utilities established or to be established
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therein. It shall introduce aland system appropriate to
the needs of the country, having regard, among other
things, to the desirability of promoting the close settle-
ment and intensive cultivation of theland.

'The Administration may arrange with the Jewish
agency mentioned in Article 4 to construct or operate,
upon fair and equitable terms, any public works, services
and utilities, and to develop any of the natural resources
of the country, in so far as these matters are not directly
undertaken by the Administration. Any such arrange-
ments shall provide that no profits distributed by such
agency, directly or indirectly, shall exceed a reasonable
rate of interest on the capital, and any further profits
shall be utilized by it for the benefit of the country in a
manner approved by the Administration.'

As may be seen from this quotation, the second para-
graph of Article 11 is directly connected with the pro-
visions of the mandate regarding the national home
policy, and it has already been pointed out that the
reference in paragraph 1 of the Article to ' close settle-
ment and intensive cultivation of the land' is to be
read together with Article 6 of the mandate dealt with
in the preceding section. There is, however, more than
averbal connection between the above Articles 6 and 11.
Indeed, the question of State and waste lands is closely
related to that of concessions, as unless such lands are
definitely disposed of, as in the case of the Ghor lands,
they are to constitute the object of concessions. Thus
the lease granted to the Palestine Jewish Colonization
Association on the Kabbara lands is a concession pro-
viding for their reclamation and development. A clear
distinction is made, however, in the mandate withregard
to the obligations of the Mandatory as to concessions
of State and waste lands on the one hand, and all other
concessions on the other.  As regards the first, we have
seen that Article 6 provides that 'the Administration
of Palestine . . . shall encourage . . . close settlement by
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Jewson theland, including State lands and waste lands';
while in the case of concessions in general it is provided
in Article 11, paragraph 2, that 'the administration may
arrange with the Jewish agency ... to construct or
operate, etc.' The provision is of a compulsory character
in the first case, and no more than permissive in the
second. One practical consequence of thisdifferenceis,
that if the Mandatory does not act upon the provisions
of Article 6, the Jewish agency is entitled to petition the
League on the ground that the policy of the Administra-
tion is not in conformity with the mandate®; no such
course is open to the Jewish agency under Article 11,
paragraph 2, the Mandatory having been assigned
discretionary authority in the matter.

The following seem to be the main reasons why it was
not thought necessary to treat the above two matters
(respectively referredtoin Article6and Article 11, para-
graph 2, of the mandate) on the same footing in so far
as they came within the scope of the Mandatory's
obligations towards the Jewish agency:

1. While it may be said that the settlement of Jews on
the land as provided for in Article 6 of the mandate
Is a condition sine qua non of the establishment of
the national home, this can hardly be true as regards
concessions in general.  Although the grant of con-
cessons to Jewish enterprise may, and in fact
undoubtedly would, result in encouraging immigra-
tion by providing employment to Jewish labour, and
therefore greatly help in the establishment of the
national home, yet thisis not of so vital and im-
mediate importance to thelatter as Jewish settlement
on the land.

2. Jewish settlement on the land in Palestine is in need
of special encouragement on the part of the Admini-

YIn fact, the prolonged delay in  lands was the mog important point

giving effect to the provisons of this  raised in the petitions of the Zionist
Article regarding State and wase Organization.
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stration, both because not all the available land is
cultivated by the local population, and because it is
desirable that the two main national elementsin the
country should equally be in possesson of the
Palestinian soil, in so far as this does not affect any
acquired rights or established interests. On this
account such preferential treatment as may have
been granted to Jewish settlersin virtue of Article 6
of the mandate may be sufficiently justified on the
ground of its being in the interests of the country as
a whole, and as a means of creating such new con-
ditions in the distribution of land in Palestine as
would be more in keeping with the new status of
the country. There was no such reason for similar
treatment in the matter of concessons with regard
to which the position of the various sections of the
local population is substantially the same.  In these
circumstances, a compulsory provision to grant
concessions to the Jewish agency would mean dis-
criminatingin favour of one section of the population
at the expense sometimes of the other. In fact,
concessions may be granted to the Jewish agency,
as it is assumed that its financial capacity, both
direct and indirect, is at present greater than that
of the local inhabitants, but the rights and interests
of the latter have been explicitly safeguarded.

3. The question of concessions is closely connected with

the mandates system itself, both in theory and
practice. It was associated with the allocation of
mandates, and the prospect of its favourable solution
constituted in several cases a determining factor in
securing the necessary consent of interested Powers.
Equality, as regards concessions, between the
nationals of all ' Members of the League,’ including
the Mandatory, is explicitly guaranteed by the
mandates system, and also by Article 18 of the
Palestine Mandate. It is true, as we shall see, that
in the A mandates, unlike those of the other cate-
gories, the inhabitants are recognized as possessing
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acertain priority vis-a-visall foreign nationals ; but
the granting of concessions to the latter had to be
left to the discretion of the Mandatory. This is,
indeed, a bargaining asset of first importance which,
if properly used, may prove to bein the best interests
of the country as awhole. To place the Mandatory
under special obligation towards the Jewish agency
in the matter of concessions would mean to prevent
the Administration from using freely avaluable asset
for the purpose of securing commercial, economic
and other advantages for the country.

These few remarks seem to be necessary in view of the
criticismtowhich the provision of Article 11, paragraph
2, has been subjected, from diametrically opposed
motives, on account of its permissive character.

The Mavrommatis Case and the Rutenberg Concessions.
—Article 11 is one of the few Articles of the Palestine
mandate which has been given full interpretation and
thus cleared of many controversies which the vagueness
of its wording would largely invite. This Article was,
indeed, one of the foundations of a claim brought by
Greece against the Mandatory before the Permanent
Court of International Justice. The Greek Govern-
ment identified themselves with one of their subjects,
a M. Mavrommatis, alleged holder of Ottoman conces-
sions in Palestine, while the British Government, in
its capacity as Mandatory, undertook the defence of
a concession, partly covering the same ground as the
above, granted by the Palestine Administration to a
Mr. Rutenberg, through the Zionist Organization. It
was contested by the claimant that

" The fact that Palestine has ceased to be an Ottoman
province and was erected into a State under mandate of
Great Britain, with a national home for the Jewish
people, does not alter the juridical position created before
the war in favour of M. Mavrommatis. It is, indeed,
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established in international law that all rights validly
acquired by individualsin agiven territory preserve their
force and value in spite of any change in sovereignty
which has come over this territory. The new sovereign
Is, on the same ground as the previous one, bound to
respect them and, if need be, to have them respected.' '

Moreover, this universally established principle has been
explicitly applied in the particular case of ex-Turkish
territory by the Treaty of Sévres (Articles 311 and 312),
and subsequently by the Protocol relating to certain
concessions granted in the Ottoman Empire, known as
Protocol X I, attached to the Treaty of Lausanne
(Article 1).

The main point, therefore, which the Permanent
Court of International Justice had to ascertain was not
the question of the application of the above principle to
Palestine, but whether, and if so to what extent, the
concessions were binding upon the Turkish Government
itself. From the outset it seemed fairly clear that
little doubt could be entertained as to the validity of
the Jerusalem electricity and water concessions duly
entered into on January 27, 1914, i.e. before the
Turkish declaration of war. On the other hand, the
Greek Government thought it best to abandon part of
their original claim concerning irrigation works in the
Jordan Valley, as the only ground on which it could be
based was an ' accord verbal,’ the signing of a proper
contract having been prevented by the outbreak of the
war. As regards, however, the electricity, water and
irrigation concessions in Jaffa and its neighbourhood,
they seem to have been definitely granted, but not
ratified by the Imperial Firman, which had to be given
in accordance with a newly promulgated Turkish law.
The Greek Government maintained that this was a

! Translated from Memoire du Gouvernement hellenique (P.C., Series C,
No. 5-1, p. 106).
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mere formality which did not affect the validity of the
concesson, while the British contention was that
without the above Firman the contract could not become
binding upon the Turkish Government, and consequently
its recognition did not constitute an ' international
obligation' in the meaning of Article 11 of the Palestine
mandate. This being so, neither the interpretation nor
theapplication of the mandate wasany longer in question,
and therefore Article 26 of the mandate, placing the
Mandatory under obligation to submit in such disputes
to the jurisdiction of the Permanent Court of Inter-
national Justice, did not apply.

The preliminary objection to the jurisdiction of the
Permanent Court, submitted by the British Govern-
ment, was dealt with in the judgment delivered on
August 30,1924.>  The objection was upheld in so far as
it related to the claim in respect of the works at Jaffa,
and dismissed in so far asit related to the claim in respect
of the works at Jerusalem.? The ground having thus
been cleared by the Court, only the Jerusalem conces
sons were reserved for judgment on their merits.
The decision of the Court may be explained on the
ground that, by its reference to ' international obliga-
tions,' Article 11 of the mandate is brought into the scope
of the dispute, in spite of the fact that the question of
concessons is separately dealt with in other inter-
national documents such as the Treaty of Sevres and
subsequently the Protocol X I |, attached to the Treaty
of Lausanne. The 'international obligations' referred
to in Article 11, it is said, are precisely those which
have been assumed by the Mandatory in his capacity
as signatory to the above Treaty or Protocol. This
reference brings, therefore, such international obliga-
tions into the scope of the Palestine mandate, and
consequently places the Mandatory under obligation to

1p.C., SriesA, No. 2. 2 |bid,, p. 36,
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submit to the jurisdiction of the Permanent Court of
International Justice, in virtue of Article 26 of the
mandate.

The jurisdiction of the Permanent Court having thus
been established, as far as the Jerusalem concessions
were concerned, the Court was asked to decide as to
their validity and the extent to which the Mandatory
was to be held responsible for their maintenance. The
British contention was that the Mavrommatis Jerusalem
concessions were not valid, and therefore not binding
on the Palestine Administration, on the ground that:
(1) °M. Mavrommatisis referred to in both concessions as
an Ottoman subject, whereas his real and only nationality
is Greek,” so that 'the concessions were granted in
error ''; (2)' The protection accorded by the Protocol to
the nationals of Contracting Powers other than Turkey
cannot be invoked in respect of Ottoman concessions
granted to a beneficiary described as an Ottoman
subject,’>  The Court, however, pointed out that," since
the identity of the person has never been in any doubt,
the error can only relate to one of the attributes of the
concessionaire.  The absolute nullity, therefore, of the
concessions would appear to be excluded,' ?

The Permanent Court was equally called upon to
decide whether the above concessions fell under Articles
4 and 5 of Protocol XII—contracts which have to be
re-adapted to the new economic conditions; or under
Article 6—contracts which may be dissolved as not
having ' begun to be put into operation' on the date of
the Protocol (July 24,1923). In interpreting the French
text—the only authoritative one of the Protocol—the
Court laid stress on the difference between the expres-
sions ' commencement d'exécution,’ as proposed in the
original draft, and ' commencement dapplication,’ as
definitely adopted in the Protocol. It came to the con-

1 pC., SxiesA, No. 6,p. 28. 2 Ibid, p. 29. * Ibid, p. 30,
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elusion that while there may have been no ' commence-
ment d'execution’ of the works of the concession, there
had actually taken place a 'commencement d'applica-
tion' of the contract of concession, thus entitling the
beneficiary to re-adaptation. ' Application,’ says the
judgment, 'is a wider, more elastic and less rigid term
than exécution; and this may be the reason which led
to its insertion in the Protocol of Lausanne, in order to
distinguish between concessions which are entitled to
re-adaptation and those that are not."' The English
version, ' begun to be put into operation,' is still more
elastic, and, as pointed out by the claimant, may even
be extended so as to refer to contracts which have
merely ' entered into force," thus infinitely restricting
the number of cases in which Article 6 could be applied.
It has, however, to be pointed out that the English
version, not being authoritative, can only be invoked in
so far as it throws light upon the intentions of the
contracting parties.

The main point to which it seems necessary to devote
special attention is the legal relation between the
Mavrommatis and Rutenberg concessions. When the
latter were granted (September 21, 1921), some doubts
existed as to the validity of the Mavrommatis conces-
sions and the extent to which they were binding upon
the Mandatory. A special clause (Article 29) was in-
serted in the 1921 agreement to the effect that

"In the event of there being any valid pre-existing con-

cession covering the whole or any part of the present

concession, the High Commissioner, if requested in writ-
ing by the company so to do, shall take the necessary
measures for annulling such concession on payment of

fair compensation agreed by the company. . . .

The British Government contended, and the Court
agreed, that ' by giving Mr. Rutenberg the right to
Y bid., p. 48,
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ask for annulment, the Article implies that, should
he not make a request to that effect, he will not
have the right to treat such concessions as null, and
that, until annulled, in the manner provided for, they
must be maintained.” But the main question is
whether or not the fact itself that the new concessionnaire
had been granted the right to ask for the annulment
of previous concessions constituted a violation of
international obligations on the part of the Mandatory.
It seems clear that—subject to the time limit, as
mentioned below, for the exercise of the above right—
no such violation would have been committed had the
Treaty of Sévresbeeninforce, as Article 311, paragraph 2
of this treaty provided that

"any such Power [in trust of a territory detached from
Turkey], if it considers that the maintenance of any
of these concessons would be contrary to the public
interest, shall be entitled, within a period of six months
from the date on which the territory is placed under its
authority or tutelage, to buy out such concession or to
propose modifications therein.’

This right, however, does not exist under Protocol X I I,
which has been substituted for the provisions of
the Treaty of Sevres regarding concessions in Turkey
or ex-Turkish territories. The fact that while the
case was under consideration of the Permanent Court
the new concessionnaire had definitely renounced,
on the request of the Mandatory, the right to avail
himself of clause 29 of the agreement, did not, in the
opinion of the Court, alter the situation in law. ' The
fact remains,’ says the judgment, 'that prior to that
statement [of renunciation] the Article [clause 29] did
exist and was to the effect indicated above, and the
question is whether this fact alone constituted a violation

'PC, SxiesA, No. 6, p. 33,
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of the international obligations contemplated in Article
11 of the mandate,"" This question the Court answered
in the affirmative, holding that' so long as Mr. Ruten-
berg possessed the right to require the expropriation of
the Mavrommatis concessions, the clause in question
was contrary to the obligations contracted by the
Mandatory when signing the Protocol,'? As regards
compensation, however, the Court was of the opinion
that the above clause 29 of the 1921 agreement' has not
in fact either led to the expropriation or annulment of
M. Mavrommatis' concessions or caused him any loss
which might justify a claim on his behalf for compensa-
tion in the present proceedings, *

These were the final conclusions arrived at by the
Court. It appears both from the first judgment, on the
preliminary objection raised by the British Government
to the jurisdiction of the Permanent Court,* and from
the second judgment, on the merits with regard to ther
Jerusalem concessions’ that the Court was mainly
concerned with paragraph 1 of Article 11 of the mandate,
namely, with the provision according the Palestine
Administration ' full power to provide for public owner-
ship or control of any of the natural resources of the
country," etc., subject to ' any international obligations
accepted by the Mandatory,” It is in the exercise of
these full powers that, in the opinion of the Court, the
Rutenberg concessions were granted,® although an effort
of construction and interpretation had to be previously
made in order to bring these concessions within the scope
of ' public control' in the meaning of Article 11, para-
graph 1 (there being no question of ' public ownership '
in this case). A lengthy argument, based on a com-
parative interpretation of the English version of ' public
control' and the French ' contrdle public' (both being

! bid,, p. 38. * 1bid., No. 2, p. 18.

2 Ipid., p. 40. s Ibid., No. 5, p. 27.
® lhid., B 45, 6 Ibid. bt
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equally authoritative), is contained in thefirst judgment
of the Court.

It was there and then pointed out, and again re-
peatedly emphasized when the Mavrommatis conces-
sions came for the third time before the Permanent
Court of International Justice,’ that ' the grant of a
concession 'does not in itself constitute an exercise of
the full power' to provide for 'public control.”> The
Court found it necessary to lay particular stress on this
part of its judgment, presumably in view of the fact
that' the representative of the Greek Government seems
to have held that not only would the grant of a con-
cession of public utility always constitute an exercise
of public control, but that any act performed by the
Administration in connection with the grant of a con-
cession would aso have the same character.”® The
"delays ' and ' hostility ' complained of by the Greek
Government—although of a negative nature—would
thus fall under the exercise of ' public control' within
the meaning of the mandate. It was indeed pointed
out by the Greek National Judge, in his dissenting
opinion, that 'in regard to concessions, every positive
or negative act which the Administration accomplishes
in the exercise of itsfull powersisan act of public control
within the meaning above indicated.'* Thiswide inter-
pretation of the expression in question is based on the
theory that' the full powers which that Administration
[of Palesting] exercises are not the full powers of an
ordinary public administration ; they are powerswithin
the meaning always of public control, because the

' In the application filed with the
Registry of the Court in May 1927
it was submitted by the Greek
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hostility were due to Mr. Ruten-
berg's opposition'—had rendered it
materially and morally impossible

Government that the Mandatory had
not compiled -with the terms of the
previous judgment of the Court
(No. 5), and that the delays and
hostility displayed towards M.
Mavrommatis by certain British

authorities — ' which delays and

for M. Mavrommatis to obtain the
financing of his concessions; damages
were consequently claimed (P.C.,
SeriesA, No. 11, p. 6).

2 |bid., p. 17.

3 Ibid,, p. 19.

4 |bid., pp. 52-53.
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purpose of the mandate is the development of the
country, either as regards natural resources, or as regards
public works and utilities which have to be undertaken
in the public interest,* Then follows an interesting
analysis of the obligations of tutorship assumed by the
Mandatory which tends to strengthen the conclusion
that an amost unlimited interpretation is to be placed
on the expression ' public control' of Article 11 of the
mandate.

Although this was far from being the opinion of the
majority of the Court from the very outset, yet as regards
the Rutenberg concessions it agreed that they' constitute
an application by the Administration of Palestine of the
system of " public control™ with the object of develop-
ing the natural resources of the country,'? This con-
clusion appears to be based on the provision of Article
28 of the Rutenberg concessions to the effect that ' the
undertaking of the company under this concession shall
be recognized as a public utility body under govern-
ment control,’ and in the opinion of the Court the
expression ' government control' ' appears rather to be
connected with the recognition of the undertaking as a
public utility body,”> Moreover, the Court considered
that this view of the character of the concessons was
further corroborated by their relation to the Jewish
agency which "is in reality a public body closely con-
nected with the Palestine Administration," so that they
were made in pursuance of 'a program of economic
policy,'* Thewording aswell asthe general disposition
of Article 11 ssems however, to suggest that, while the
first paragraph was mainly intended to deal with direct
undertakings of the Administration regarding the natural
resources of the country, etc., the second paragraph was
meant to provide for possible arrangements with the

> Ibid., pp. 50-51. 3 Ibid., p. 20.
2 |bid;, No. 2, p. 21. * 1bid., p. 21.
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Jewish agency with regard to such activities ' in so far
as these matters are not directly undertaken by the
Administration,” The Rutenberg concessions, it would
seem, belonged to the latter category, both because they
do not constitute a direct government undertaking
and on account of their having involved certain arrange-
ments with the Jewish agency.

The Court did not dwell in its second judgment upon
the part played by the Zionist Organization in its
capacity as Jewish agency in connection with the
Rutenberg concessons, but simply stated that 'the
nature of the relations existing between Mr. Rutenberg
and the Zionist Organization mentioned in Article 4 of
the Paestine mandate has been discussed at length
before the Court,'' Various references are made both
in the first and second judgment which strongly suggest
that the Jewish agency, although not the direct con-
cessionnaire, was nevertheless considered throughout as
intimately connected with the Rutenberg concessons.
Thus it is mentioned that when the question of the
validity of the Mavrommatis concessons was raised, the
Palestine and British authorities ' invited the interested
party to come to an understandmg with the Zionist
Organization and Mr. Rutenberg,”” Again, the second
judgment spesks of " the influence of the Zionist Organ-
ization in the affairs of Palestine ** inasmuch as this
influence was aleged by the claimant to have affected
the Mavrommatis concessons. Moreover, in virtue
of Article 2 of the agreement relating to the Jordan
concesson and of Article 34 of the Jaffa concession,
the statutes of the Rutenberg Company were to be
approved by the High Commissoner in agreement
with the Jewish agency. Consequently it ssems that
the Rutenberg concessons may safely be considered as
falling under the terms of the second paragraph of

1 P.C., SriesA, No, 5, p. 17. 2 1bid., No. 2, p. 19. * Ibid., No. 5, p, 43.
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Article 11 referring to such public works and concessions
as 'the Administration may arrange with the Jewish
agency,” Why then did the Court persistently refer to
these concessions as being within the scope of the first
paragraph of the above Article ?

The main reason, as it seems, is to be found in the fact
that the words ' subject to any international obligations
accepted by the Mandatory ' figure only in the first
paragraph, and it was feared that the absence of such
words in paragraph 2 might be used for corroborating
some contention to the effect that no such reservation
was intended to apply in the event of a concession being
granted by arrangement with the Jewish agency. In
order to avoid the possibility of such argument being
raised, the Court appears to have evaded the point
by somewhat forcibly bringing the Rutenberg con-
cessons within the scope of paragraph 1. It has,
however, to be pointed out that, in spite of what the
general disposition of Article 11 may suggest to the
contrary, no real doubt could ever be entertained as to
the fact that any new concessions, whoever the direct
or indirect concessionnaire might be, were made subject
to international obligations which have been assumed
by the Mandatory. It has, indeed, been explicitly
stated in the Preliminary Counter-Case filed by the
British Government that ' it would have been open to
any Member of the League to question provisions in
those [Mr. Rutenberg's] concessions which infringed the
international obligations which His Britannic Majesty
as Mandatory for Palestine had accepted,* This
written statement has been developed in the oral
pleading of the British agent, who thought that the
words 'subject to any international obligations,' etc.,
were 'a limitation upon the powers of the Mandatory
which is so obvious that it is implied in the second

1p.C., SariesC, No. 5-1, p. 445.
K
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paragraph just as much asin the first. The Mandatory
cannot, in making his arrangements for the development
of the natural resources of the country, ignore the
international obligations which he has accepted.' *

It remains to be seen what exactly was meant by the
abovelimitationinserted in Article 11, paragraph 1, and
whether any—and if so what—special reason was
responsible for its omission from the second paragraph.
The widest interpretation seems to have been given to
the reservation by the Greek Government, which was of
the opinion that it included ' all international obliga-
tions in general." The Court, however, pointed out
that such a contention ' does not appear to take suffi-
cient account of the peculiar importance attaching
to the words "accepted by the Mandatory/' which
obviously contemplate obligations contracted,' etc.?
On the other hand, it was maintained by the British
Government—at least in the Preliminary Counter-Case,
as we have just seen—that the international obligations
referred to in Article 11, paragraph 1, were those ' which
His Britannic Majesty as Mandatory for Palestine had
accepted'; in other words, which the British Government
had accepted under the terms of the mandate for
Palestine. The reservation would, therefore, refer only
to the provisions of the mandate itself, and in particular
to those of Article 18 regarding equal opportunity for all
Members of the League.* A comparison between this
contention and what has been maintained in the oral
pleading as quoted above seems to suggest that the
restrictive interpretation originally given by the British

1 p.C, SeriesC, No. 5-1, p. 36.

% |bid., Series A, No. 2, p. 24.

%' The mandate over Palestine,
says the Preliminary Counter-Case
of the British Government, ' is exer-
cised by His Britannic Majesty on
behalf of the League, and the League
of Nations is pledged to the main-
tenance of various benefioent prin-
ciples, such as freedom of transit

and communications, equality of
commercial opportunity forall Mem-
bers of the League, suppression of
the arms traffic, and so forth. This
is the type of international obliga-
tions which the Mandatory has ac-
cepted and to which any concessions
granted under Article 11 of the
mandate must conform' (P.C.,
SeriesC, No. 5-1, p. 445).
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Government to the reservation in question was no longer
fully maintained. In the first judgment the Court
abstained from expressing its opinion on these opposing
contentions, but in the second it held that the inter-
national obligations referred to in paragraph 1 of Article
11 were ' constituted solely by the Protocol of Lausanne.
For no other instrument creating international obliga-
tions contracted by the Mandatory has been brought
to the Court's knowledge, and it does not appear that
any such exist.' * In favour of the Court's decision
it may be mentioned, inter alia, that the draft of the
provision in question was understood to have been
worded ' subject to Article 311 of the Treaty of Peace
with Turkey '; the expresson ' subject to any inter-
national obligations accepted by the Mandatory' was
substituted for the above when it became clear that the
Treaty of Sevres would not become operative.? It may,
however, be said that the original contention of the
British Government seems to be corroborated by the
wording of Article 18 of the mandate, which, referring
(in paragraph 2) to the steps which the Administration
of Paestine ' may think best to promote the develop-
ment of the natural resources of the country/ makes the
taking of such steps subject to the obligations set out
in the preceding paragraph, to the effect that ' the
Mandatory shall se that there is no discrimination in
Padestine against the nationals of any State Member
of the League of Nations,' etc.

From the point of view of the original interpretation
given to Article 11 by the British Government there
would seem to be a definite answer in the affirmative to
the question whether the much-disputed reservation
contained in paragraph 1 was omitted from the second
for any gpecid reason. The genera disposition of

! p.C, SeiesA, No. 5, p. 27. Article 11 of the mandate ss2 Cmd.
2 Ibid., No. 2, p. 24. For draft 1500(1921), p. 9.
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Article 11 would thus be explained in the following
manner: While not excluding such limitations upon
the powers of the Mandatory in connection with the
development of the country as may result from the
general obligations assumed by him, including obliga-
tionsunder the Protocol of Lausanne(this, indeed, would
seem obvious in virtue of the genera principles of
international law), the two paragraphs of Article 11
contemplate two different alternatives according to
whether the Mandatory directly undertakes the devel op-
ment of the natural resources of the country or carries
them out by arrangement with the Jewish agency. In
thefirst case, hewould be bound, invirtue of thereserva
tion embodied inArticle 11, paragraph 1, by the provisions
of the mandate regarding equality of treatment, and
especialy that there shall be no discrimination against
any Member of the League; in the second, he would
not be under such obligation, owing to the absence of
a similar reservation from paragraph 2 of Article 11.
There can belittledoubt, it would seem, that the authors
of the mandate did not intend to make the granting of
concessions directly or indirectly to the Jewish agency
subject to such obligations as may result from the
principleof equality of treatment embodiedin Article 18
of the mandate. The Jewish agency is not a State nor
a Member of the League; it is, aswe have just seen,’ a
public body, closdly connected with the Palestine Admini-
stration,’ whose task it is 'to co-operate with that Ad-
ministration, and under its control, in the devel opment of
the country,'' In this capacity, it ssams to have been
the definite intention of the mandate that the Jewish
agency should not stand on a mere footing of equality
with nationals or companies of foreign States, including
the Mandatory. On the other hand, it can hardly be
said that adefinite right of priority has been accorded in

1P.C., SxiesA, No. 2, p. 21.
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this respect to the Jewish agency, since the Mandatory
is under no obligation, as we have seen, to grant any
concessions to the Jewish agency, except in so far as he
Is held responsible for the development of the natural
resources of the country as a whole and the best way
of carrying it into effect.

4. NATIONALITY AND NATURALIZATION

The mandate for Palestine is the only one which con-
tains a special provision with regard to the nationality
of theinhabitants. Asfarasthe B and C categories of
mandates are concerned, no definite provision could,
indeed, be inserted, owing to the fact that at the time
of thedrafting of these mandates a great deal of contro-
versial ground had to be gone over before any solution
could be reached. But no such uncertainty, as we shall
see, has ever existed in this respect with regard to the
A mandates, which nevertheless do not, except in the
case of Palestine, mention the question of nationality.
One seems, therefore, to be justified in thinking that the
object of the above special provision in the Palestine
mandate was not so much to secure the enacting of a
local nationality law—this would have had to be done
in any case, as in the other mandated territories—but to
ensure the inclusion in this law of special provisions,
the nature of which may be seen from the following
guotation. Indeed, Article 7 of the mandate provides
that

'the Administration of Palestine shall® be responsible
for enacting anationality law. There shall be included
in this law provisions framed so as to facilitate the
acquisition of Palestinian citizenship by Jews who take
up their permanent residence in Palestine,’

‘'will in the draft mandate
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Were it not for the second part of this Article, no
provision concerning nationality would have been
inserted in the Palestine mandate any more than
in the mandate for Syria and the draft mandate for
Mesopotamia.®

In virtue of the above Article, the Mandatory has
assumed two obligations quite distinct from each other
in their underlying principles, only the second obligation
being directly connected with the national home policy.
The following remarks will therefore be limited only to
such aspects of the question as may affect the national
home policy, the question of citizenship in Palestine as
a whole being reserved for Part Il of this volume,
dealing with the international status of the country.

By the wording of Article 7 of the mandate a connec-
tion was clearly established between the then con-
templated nationality law and the national home policy.
The nature and extent of this connection, however, have
to be carefully defined in view of the controversy that
has arisen as to what the nationality in Palestine should
be. While the above Article may mean—in fact un-
doubtedly does mean—that the nationality law in
Palestine is to be used to further, in its own sphere, the
national home policy, it does not necessarily mean that
the latter is to affect such fundamental principles of this
law as would have been adopted had there been no such
policy in existence.

It has been maintained that, as a consequence of the
national home policy, Jewish nationality should be
recognized in Palestine, i.e. that the Jewish population
in Palestine should constitute the national element in
the country—Ilike the English population in England, for
instance.  The Report of the High Commissioner for
Palestine (1920-1925), as we have seen, puts this point of
view in the following terms : ' If the Jews were declared

! Cmd. 1500(1921), pp. 2-6.
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n

to bea " people” and entitled to a " national home,"
a member of that people, it should seem, must possess
that nationality.'’ Thisistrueonly if theterm' nation-
ality ' is taken as indicating the relation between the
individual and the nation, or as Oppenheim calls it,
"nationality qua race'; it is not true if what is meant
by 'nationality 'is citizenship, i.e. the relation between
the individual and the State. The fundamental idea
of those who maintain that the recognition of a Jewish
national home involves that of Jewish citizenship in
Palestine seems to be based on the widely spread con-
fusion between the terms ' nationality ' and ' citizen-
ship,’* The Balfour Declaration has been frequently
appealed to in this controversy, but it seems to be
wholly irrelevant for the purpose of establishing the
national status of the inhabitants of Palestine, whether
Jews or non-Jews.

This has been the object of other documents which
clearly "indicate what the above national status was
from the outset intended to be. Article 129 of the
Treaty of Sevres already speaks of ' citizens of Palestine’;
and so does Article 35 of the draft terms of the Treaty
of Lausanne, which was originally meant to take the
place of the above Article 129, but was subsequently
omitted for reasons which do not clearly appear from
the minutes of the Lausanne Conference. These Articles,
which will be dealt with below, cannot, however, be of
great practical importance, since the one belongs to an
unratified treaty and the other merely to a draft treaty.
In these circumstances, the only text which is to be
taken into consideration for the purpose of establishing
the national status of the inhabitants of Palestine is
Article 7 of the mandate itself; and the above Article
129 of the Treaty of Seévres, which survived until the

! Colonial, No. 15 (1925), p. 26.
2 Seesupra, ThePrincipleof Nationality and the Jewish,People, pp. 57-58.
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Lausanne Peace Conference, may be used to establish
the fact that the recognition of a ' Palestinian Citizen-
ship ' was not originally decided upon by the authors of
the mandate, as has sometimes been assarted for the
purpose of proving some aleged inconsistency between
the Balfour Declaration and the mandate.

Moreover, the principle laid down in this respect in
the Palestine mandate is in complete conformity with
the underlying principles of the mandates system and
the practice adopted in the various mandated territories.
Indeed, in all territories under mandate the denomi-
nation of what is called ' national status' is of terri-
torial and not national character.' In the B and C
mandated territories the reason is to be found in the fact
that they constitute merely geographica expressons,
it being hardly possible to spesk of national entities in
these aeas. As regards the territories under A
mandates’ the situation is quite different, and yet the
national status of their inhabitants is equally of terri-
torial character and denomination. It would, indeed,
be contrary to thefundamental principles of the mandate
if the national status of the local inhabitants were to be
that of one section of the population, however pre-
dominant, and were to be forcibly imposed upon the
others. That is why there is an internationally recog-
nized Syrian citizenship and not an Arab, Maronite or
Druse nationality in Syria, and a Palestinian citizenship
and not an Arab or Jewish nationality in Palestine.

In outlining the British policy in Palestine, the
Mandatory has repeatedly emphasized the fact that the
Jewish national home does not imply ' the imposition of
a Jewish natlonallty upon the inhabitants of Palestine
as a whole,'? and that 'the status of all citizens of
Palestine in the eyes of the law shall be Palestinian,' *

1 J. Stoyanovsky, op. cit, p. 9% 2 Cmd. 1708 (1922), p. 4.

3 Cmd. 1700 (1922), p. 19.
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"Finally it was made clear,’ says the above-quoted
High Commissioner's Report, 'that the " nationality "
to be acquired by all citizens of Paestine, whether Jews
or non-Jews, whether for the purposes of domestic law
or of international status, would be " Palestinian" and
nothing ese'

The question of the national status of the inhabitants
of Palestine has thus been found to be outside the scope
of the main object of Article 7 of the mandate as out-
lined above. The connection between the nationality
law and the national home policy, as contemplated in
thisArticle, hasbeen limited, indeed, by itsvery wording,
to ' provisions framed so as to facilitate the acquisition
of Palestinian citizenship by Jews who take up their
permanent resdence in Palestine,’ It is therefore only
the question of naturalization that is deat with in
Article 7 of the mandate in connection with the national
home policy—a question which is, indeed, of the utmost
importance to the latter. It would be hardly, if at all,
possible to pursue this policy and at the same time to
refuse the benefits of naturalization to Jewish immigrants
who intend settling in Palestine. Theoretically, such
immigrants have a right to Palestinian citizenship under
the conditions laid down by the local law, thisright being
based not only on the above Article 7 but on the very
principle of 'the historical connection of the Jewish
people with Palestine' as laid down in the preamble
of the mandate. From the practical point of view the
recognition of the above right is acondition sine qua non
of the realization of the ultimate ends of the mandate,
namely, that the Jewish community in Paestine be
entitled to share with the other sections of the popula-
tion in the administration of the country when the
latter is declared able to stand alone.

Before dealing with the naturalization clauses of the

! Colonial, No. 15 (1925), p. 27.



154 THE JEWISH NATIONAL HOME

nationality law in Palestine—theonly clauseswithwhich
we are here concerned—it may be of interest to mention
that special provisions were previously contemplated,
in the peace treaties with Turkey, for the naturalization
of Jews in Palestine in pursuance of the national home
policy. Thus the nationality clauses of the Treaty of
S&vres provided in Article 129 that

‘Jews of other than Turkish nationality who are
habitually resident, on the coming into force of the
present treaty, within the boundaries of Palestine, as
determined in accordance with Article 95, will ipso facto
become citizens of Palestine to the exclusion of any
other nationalit}-,'

Thisprovision—instituting a special regime for acertain
category of Jews—illustrates how far the Powers were
prepared to apply to questions of nationality the above
principleof thehistorical connectionembodiedinthethen
draft mandate. It meant that the States signatories to
the Treaty of Sevres agreed to renounce subjects of their
own, provided the latter were at the time habitually
resident in Palestine. In the eyes of these States who
as signatories of the treaty have ipso facto declared
themselves in favour of the national home policy, the
bonds created between Jews of the above category and
Palestine were to supersede those of citizenship which
connected them with their respective States of origin.
Asfar asis known, it is hardly possible to find another
case in which citizens of third Powers have had their
citizenship automatically affected as a consequence of
the transfer of the territory in which they habitually
resided. The justification for such an exception to
international law and practice was presumably intended
to be found in the national home policy, although it is
still difficult to see why those concerned were granted,
under Article 129 of the Treaty of Sevres, no right of
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optionin the event of their wishing toretain their former
citizenship-*

Itisin order to fill thisgap, aswell asto avoid possible
friction with States non-signatory to the peace treaty
with Turkey, that the above Article was subsequently
amended and replaced by the following provision
embodied in Article 35 of the draft terms of the Treaty
of Lausanne :

* Jews of other than Turkish nationality who are habitu-
ally resident in Palestine on the coming into force of the
present treaty will have the right to become citizens of
Palestine by making a declaration in such form and under
such conditions as may be prescribed by law.'?

This provision, while expressly recognizing the right of
the above category of Jews to Palestinian citizenship,
removes the compulsory character of Article 129 of the
Treaty of Sevres. Article 35 of the draft terms of peace
was, however, not inserted in thefinal text of the Treaty
of Lausanne, and nothing was substituted for it. The
reason, although not stated, may be found in the fact
that the mandate for Palestine, which had been ratified
in the meantime, contained a general provision to the
effect that in the contemplated nationality law there
should be included facilities for the acquisition by Jews
of Palestinian citizenship.

No definite period has been fixed in the mandate
during which the above law was to be enacted. Thisis
due to the fact that questions of nationality in trans-
ferred territories are generally regulated, as to their
broad lines at least, by the very treaty in virtue of which
the transfer is effected. There was a fundamental

1 It seems, indeed, to be hardly
reconcilable with the express pro-

' nothing should be done which might
prejudice . . . therightsand politi-

vision of the Balfour Declaration
(embodied both in the Treaty of
Sévres and the mandate) that, as a
consequence of the establishment
of the national home in Palestine,

cal status enjoyed by Jews in any
other country.'

2 Records and Proceedings of the
Lausanne Conference, 1922-23, Cmd.
1814 (1923), pp. 697-698.
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difference between the nationality law and the law of
antiquities, for instance, for the enactment of which a
period of one year was contemplated in the mandate;
or the organic law in Syria, which the Mandatory was to
enact within a period of three years. Legally speaking,
none of these laws could be valid unless atreaty of peace
with Turkey had previously been signed and ratified;
but as there was no possible doubt regarding the ultimate
transfer of the territories concerned, laws of mere
domestic character could be enacted on the assumption
that the treaty of peace to be subsequently concluded
would ratify them implicitly. The treaty in question,
however, was only signed in July 1923, and came into
force on August 6, 1924, and this is what explains to a
great extent the delay in the enacting of the nationality
law in Palestine, known as the Palestine Citizenship
Order, 1925."

The only part of the Order which will have to be dealt
with in this section is that regulating the question of
naturalization, since, as we have seen, all matters con-
nected directly with the national status of the local
inhabitants are to be considered as outside the scope of
the national home policy. We have to examine here
what facilities of naturalization have been recognized
in the Palestine Citizenship Order, 1925, to Jews who
take up their permanent residence in Palesting, in
accordance with Article 7 of the mandate. Part |11 of
the Order is devoted to questions of naturalization, and
the following remarks will therefore be limited to its
principal provisions, the other questions dealt with in
the Order, mainly those based on the nationality clauses
of the Treaty of Lausanne, being reserved for later
examination in connection with the international status
of Palestine.

Section 7, clause 1 of the Order provides that

1 0.G, No. 147, Sept. 16, 1926.



'NATIONALITY AND NATURALIZATION 157

'The High Commissioner may grant a certificate of
naturalization as a Palestinian citizen to any person who
makes application therefor and who satisfies him :

' (@) That he has resided in Palestine for a period of not
less than two years out of the three years immedi-
ately preceding the date of his application.

' (b) That he is of good character and has an adequate
knowledge of either the English, the-Arabic or
the Hebrew language.

"(c) That he intends, if his application is granted, to
reside in Palestine.’

It can be seen from the above provision that it con-
tains no reference to special facilities to Jews as such,
and that special stress is laid on conditions of residence.

With regard to the first point, it may be said that itis
Jews who form the overwhelming majority of those who
avail themselves of this provision, as by far the largest
number of immigrants into Palestine are Jews. The
position as regards naturalization would have been
different had the policy of the Mandatory resulted in
diverting to Palestine a flow of non-Jewish immigration,
supposing such policy not to be inconsistent with the
mandate. Then it could have been argued that the
naturalization provisions of the Palestine Citizenship
Order ought expressly to recognize the special position
of Jewish immigrantsinconformity with Article 7 of the
mandate. Moreover, this Article stipulates that' there
shall be included in this law provisions framed so as to
facilitate the acquisition of Palestinian citizenship by
Jews," etc. ; it may be inferred from the words ' framed
so as to facilitate ' that no express mention has neces-
sarily to be made of the privileged position accorded in
this respect to Jews in Palestine, provided, of course,
that the absence of such mention is not construed so as
to affect the object aimed at in Article 7 of the mandate.

The second point, that of conditions of residence, is of
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fax greater practical importance. It may indeed be
asked whether the condition of two years' residence—
though not necessarily consecutive—can be regarded as
forming part of the 'facilities' of naturalization stipu-
lated in the above Article 7. But it must be borne in
mind that, while on the one hand the Mandatory is to
grant facilities of naturalization to Jews, on the other
hand he has to assure himself that these Jews will take
up their permanent residence in Palestine. It isin the
interests of the national home itself that a provision to
this effect has been inserted in the mandate, and this is
the main reason why two out of the three conditions
with which the prospective Palestinian has to comply
are connected with residence ; the first of them pro-
viding for some guarantee of stability in the past, and
the other aiming at a similar guarantee for the future.

There is another provision in the Palestine Citizenship
Order which illustrates how important the condition of
residence is considered to be for purposes of Palestinian
citizenship. Section 10, clause 1 of the Order provides
that

"Where it appears to the High Commissioner ... that
the person to whom the certificate [of naturalization] is
granted has, since the grant, been for a period of not less
than three years ordinarily resident out of Palestine . . .
the High Commissioner may, subject to the approval of
one of His Majesty's Principal Secretaries of State, by
order revoke the certificate, and the order of revocation
shall have effect from such date as the High Commissioner
may direct.'

Thus residence in Palestine is not only a condition of
acquisition but also of retention of Palestinian citizen-
ship. It is, however, to be observed that the character
and extent of the condition of residence differ according
to whether the issue is one of acquisition or of revocation
of citizenship. In the first case, as we have seen, the
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" required resdence is to be of two years duration
within the three years immediately preceding the appli-
cation ; moreover, clause 5 of Section 7 of the Order
provides that

* the High Commissioner may in any specia case, if he
thinks fit, grant a certificate of naturalization, although
the two years' residence has not been within the last three
years immediately preceding the date of the application.’

In the second case, the person whose citizenship may be
revoked is to have been 'ordinarily resident’ out of
Palestine ' for not less than three years, and even when
this condition is fulfilled, the High Commissioner is not
at liberty to act without referring the matter to one of
His Majesty's Principal Secretaries of State.

No distinction is made in the Palestine Citizenship
Order between born and naturalized Palestinian citizens.
In virtue of Section 8

" a person to whom acertificate of naturalization is granted
by the High Commissioner shall, subject to the pro-
visions of this Order, be entitled to all political and other
rights, powers and privileges and be subject to all obliga-
tions, duties and liabilities to which a Palestinian citizen
is entitled or subject.’

This provision is of fundamental importance to those
who may have to avail themselves of the naturalization
clauses of the above Order, and goes far towards giving
effect to the ultimate object of Article 7 of the mandate.

In conclusion it may be said that, on the whole, there
seems to be nothing in the naturalization provisions of
the Palestine Citizenship Order which can properly be
considered inconsistent with Article 7 of the mandate.

1 This expression is not quite dear,
as the word ' ordinarily’ may be
taken both as an aggravating and
an attenuating qualification of ' resi-
dent." This may give rise to con-
troversies and difficulties of interpre-

tation, especially if a comparison be
made between the above expression
and ' habitually resident' employed
in Seotion 1 of the Order (see infra,
National Status of the Inhabitants
of Palestine, pp. 268-269).
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Theterm ' facilities' used in its wording with regard to
the naturalization of Jews could never have meant that
upon their arrival Jewish immigrants shall automatically
become Palestinian citizens, although on the other hand
a resdence period of one year may be considered as
fairly ressonable and adequate. Article 7, indeed,
refers only to the intention to reside in Palestine in
future, and the additional precaution taken by tbe
Mandatory in requiring from the prospective citizen a
two years' period of residence previousto hisapplication,
while not inconsistent with the above Article, may be
regarded as somewhat excessve. On the other hand, it
must be admitted that, in comparison with conditions of
naturalization prevailing in most countries—especially
the old countries and those that are practically closed
to immigration—the conditions laid down in the above
Order for the acquisition of Palestinian citizenship may
be considered as ' facilities ' in the meaning of Article 7
of the mandate. The resdence requirements are not
intended to interfere with such rights as the mandate
may have established in favour of a certain category of
prospective citizens; their object is mainly to give
effect to the provisions of the above Article as regards
resdence, in the interest of the national home itself
and the country as awhole.
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THE MANDATE PROPER

OBLIGATIONS OF THE MANDATORY ARISNG
OUT OF THE MANDATE PROPER

Rights or Obligations?—The obligations assumed by
Great Britainin its capacity as Mandatory for Palestine
are embodied in the text of the mandate. They retain
the character of obligations, even when they are expressly
or implicitly referred to as rights. A right can be
exercised or renounced ad nutum, whereas there can
be no question of renouncing an obligation; being in
the interest of a beneficiary, obligations are binding as
long as the act or contract in which they are provided for
remains in force. A mandatory Power is bound by the
obligations it assumed in virtue of the provisions of the
mandate so long asit retains its capacity of Mandatory.

A typical illustration of this remark can be found in
Article 1 of thefinal draft of the mandate for Palestine,’
providing that ' His Britannic Mgjesty shall have the
right to exercise as Mandatory all the powers inherent
in the government of a sovereign State, save as they
may be limited by the terms of the present mandate,’
In spite of its wording, this provision can hardly be
considered as having conferred any right upon the
Mandatory, since the latter was bound to exercise the
above powers in virtue of the mandate and could not
renounce them without denouncing the mandate itself.
The case would have been different, of course, had the
mandatory Power acquired sovereignty over the man-
dated territory, but opinion is practically unanimous

! Cmd. 1500 (1921), p. 7.
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that, wherever sovereignty over mandated terr|tor|es
may be located, it does not reside in the Mandatory."

Thisview isstrikingly corroborated by the above quota-
tion, which indeed does not speak of sovereign rights of the
Mandatory, but of ' the right to exercise as Mandatory
all the powersinherent in the government of a sovereign
State.! The possession of a right and the provisional
.exercise of powers inherent in such a right are two
different thingsin law. The exercise of rights inherent
in sovereignty by a mandatory Power can be compared,
mutatis mutandis, to the exercise of rights inherent in
ownership by a guardian or trustee. Such exercise
means neither that the Mandatory as such is sovere|gn
nor that the guardian or trustee is the real owner.?

The subsequent modification of thewording of Article
1 greatly strengthens the case for placing this construc-
tion upon it. This Article, as definitely drafted and
adopted by the Council of the League of Nations,
provides that ' The Mandatory shall have full powers
of legislation and of administration, save as they may
be limited by the terms of this mandate/ The modi-
fication s|ams to have been made mainly in order to
avoid the possibility of ascribing to the Mandatory the
possesson of sovereignty, although, as we have seen, the
final draftitself wasfar from suggesting that sovereignty
resded in the Mandatory. Moreover, it was intended
to bring the formula of the Palestine mandate into line
with that of other mandates.

It may therefore be said in conclusion that the Man-
datory, not being in possesson of sovereign rights over
the mandated territory entrusted to him, has there,
strictly speaking, no other rights than those exception-

! As to the various theoriea con- 2 By 'real owner' in meant the
cerning sovereignty over mandated possessor of the jus utendiac abutendi,
territories, eee J. Stoyanovsky, op. which the trustee — though having
cit, pp. 67-86. what English law calls ' legal owner-

ship'—undoubtedly is not.
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ally assgned in the mandate. As an example of such
an exception, the right of passage which the Mandatory
has acquired in virtue of Article 17, paragraph 3 of the
Palestine mandate, may be cited.

Division of Part 1l.—The general obligations of the
Mandatory resulting from the mandate properly speak-
ing, i.e. from those provisions which are not directly
connected with the national home policy, are based on
the fundamental principles laid down in Article X X I | of
the Covenant, which constitutes, so to speak, the organic
law of the mandates system.

The institution of mandates, as has been frequently
pointed out, isin reality one of a double character : it
is a guardianship or tutelage (tutela) in the relations
between the Mandatory and the territory in which he
exercises authority, and a mandate (mandatum) in the
relations between the Mandatory on the one hand
and both the League and its Members on the other.
The obligations of the Mandatory thus fall into the
two following categories :

|. Obligations towards the territory and its in-
habitants.

I 1. Obligations towards the League and its Members.

|. OBLIGATIONS OF THE MANDATORY TOWARDS
THE TERRITORY AND ITS INHABITANTS?

These obligations, as set out in the various provisions
of the mandate, are connected with the

1. Government of Palestine.

2. Territorial Integrity, Defence and Public Order.

3. Public Finance.

4. Civil and Religious Rights and Interests.

5. International Status of Palestine.

! This is equally the case with ' The terms ‘'inhabitants' and
Syria (Art. 2, para. 4 of the mandate), ' natives' are often used indiacfimv.
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1. GOVERNMENT OF PALESTINE

Reference has already been made in the Introduction
to the military administration in Palestine that lasted
from the occupation of the country by the Egyptian
Expeditionary Force in 1917 and 1918 up to July 1,
1920, when a civil administration was established. In
its earlier sages thisadministration was semi-military in
character, as far at least as its personnel was concerned ;
it was set up, as has been pointed out," upon the founda-
tions laid by the previous military administration."

Moreover, in virtue of the general principles of inter-
national law, as has aready been mentioned, Paestine
was legally to keep the status of a territory under
military occupation until such time as a valid peace
treaty was concluded with Turkey. Consequently, it
was the duty of the then prospective Mandatory to
maintain, as far as possible, the status quo in Palestine,
but in approving the mandate before the conclusion
of such treaty the Council of the League of Nations
eventually set asde these legal scruples on account of
the practical difficulties and dangers for which they
were largely responsible.

The mandate for Palestine, unlike the mandate for
Syria and the draft mandate for Mesopotamia, contains
no provision regarding the framing of an organic law
by the Mandatory. Some such law had, however, to

nately to designate the local
populations of colonies as well as
of mandated territories. Palestine,
however, seems to be in this respect

Palestine as a whole their status is
one with that of all the other sections
of the population. They are, there-
fore, included in the expression

in a somewhat special position, as
to its population of 'natives*
strictly speaking (composed mainly
of Arabs) is to be added a new
population of Jews, settling in the
country in virtue of the national
home policy. For the purposes of
this policy they may have—as in
fact they have—a distinct status as
Jews, but from the point of view of

‘inhabitants of Palestine.’

This preliminary remark seems to
be necessary in view of certain not
wholly disinterested attempts to
assimilate the position of Jews in
Palestine to that of what is known
in terms of colonial policy as ' white
settlers' as opposed to ' natives, *

! Report on Palestine Administra-
tion, July 1920-December 1921, p. 3,
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be enacted, and in fact it was even in preparation before
the approval of the mandate by the League; it was
actually promulgated on August 10, 1922 (under the
name of The Paestine Order in Council, 1922%) in
pursuance of the above-quoted Article 1 of the mandate.
The Order in Council provides for the composition and
functions of the Executive, the Legislature and the
Judiciary, and defines their respective competence and
authority. As we shall s however, part of the
provisions of the Order, mainly those connected with
the Legislative Council (Part 111), were subsequently
amended by The Paestine (Amendment) Order in
Council, 19232
These two Orders have to be 'read and construed as
one' (Article 1 of the amending Order).
The following three sections will be devoted to the

examination of the main provisions of the above Orders :

(1) The Executive.

(2) The Legislature.

(3) The Judiciary.
An Appendix will deal with the Relations of the Man-
datory and the Administration of Palestine.

(1) THE EXECUTIVE

High Commissioner in Council.—The executive auth-
ority in Palestine is vested in the High Commissioner in
Council, which means, according to Article 2 of the Order,
" the High Commissioner acting by and with the advice
of the Executive Council,' the latter including the heads
of the chief departments of the Government. The
High Commissoner (who is dso the Commander-in-
Chief) is appointed by a Commission under His Majesty's
Sign Manual and Signet (Article 4). The Commission
is to be read and published in the presence of the

! Statutory Rulesand Orders, 1922, 2 lbid., 1923, No. 619 (s Annexe
No. 1282 (2 Annexel | .). 1.).
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Chief Justice of Paestine, who is to administer to the
High Commissoner the Oath of Allegiance (Article 6).
In cae of successon to government, which may be
caused by vacancy, incapability, etc., the Chief Secretary
is, asarule, to be appointed ' Administrator ' according
to the procedure laid down in Articles4 and 6 (Article7).
When on temporary leave or asence the High Com-
missoner may appoint his Deputy by an instrument
under the Public Sed of Palestine (Article 8).

As regards the Executive Council, Article 10 of the
Order provides that

" There shall be for the purpose of assisting the High
Commissioner an Executive Council which shall be com-
posed of such persons and constituted in such manner
as may be directed by any instructions which may from
time to time be addressed to the High Commissioner by
His Majesty, under His Majesty's Sign Manual and
Signet, and all such persons shall hold their places in the
said Council during His Majesty's pleasure,’

Powers of High Commissioner.—The powers of the
High Commissioner are mainly defined in Ai'ticle 5 of
the Order, which runs as follows :

" The High Commissioner shall do and execute in due
manner all things that shall belong to the said office,
according to the ten our of any Orders in Council relating
to Palestine and of such Commission as may be issued
to him under His Majesty's Sign Manual and Signet,
and according to such instructions as may from time to
time be given to him, for the purpose of executing the
provisions of the mandate, under His Majesty's Sign
Manual and Signet, or by Order of His Majesty in Council
or by His Majesty through one of His Principal Secretaries
of State, and to such laws and ordinances as are now or
shall hereafter be in force in Palestine.'

Besdes this general provision, specid rights and
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powers have been recognized to the High Commissioner ;
they are mainly thefollowing :

1. To appoint aDeputy High Commissioner, aswe have
already seen. This right has been exercised on various
occasions, and it can be said that it is the established
practice to appoint the Chief Secretary, although it seems
that the High Commissioner's choice is not strictly
limited by the Order. In virtue of Articles 14 and 15
of the Order, the High Commissioner may, subject to
instructions, appoint or authorize the appointment of,
dismiss or suspend ' any person holding any public office
within Palestine,’ Whether, and if so to what extent,
this provision applieswith regard to the members of the
Executive Council is not quite clear, as the above-quoted
Article 10 of the Order seems to suggest that in this
respect the powers of the High Commissioner are more
strictly defined. Among other appointments which the
High Commissioner is empowered to make are those
of government officers to be substituted for British
consular officers for the purposes of the provisions of
the Merchant Shipping Act, 1894, or any amending
Act (Article 36).

2. ' The High Commissioner shall keep and use the
Public Seal of Palestine for the sealing of all things
whatsoever that shall pass the said Public Seal'
(Article 9).

3. ' The High Commissioner may, with the approval
of a Secretary of State, by Proclamation divide Palestine
into administrative divisions or districts in such manner
and with such sub-divisions as may be convenient for
purposes of administration, describing the boundaries
thereof and assigning names thereto ' (Article 11 (1)).
This provision has been applied up to now not less than
three times. Upon the setting up of the civil admini-
stration Palestine was divided into four districts:
Northern, Samaria, Jerusalem-Jaffa and Southern. In
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virtue of a Proclamation gazetted on June 1, 19241
the following districts were established: Northern,
Jerusalem-Jaffa ard Southern,  This has again been
modified by a Proclamation, gazetted on September 16,
1925, dividing Palestine into two districts: Northern
and Jerusalem-Southern.? This tendency towards
administrative centralization seems to have been largely
prompted by financial considerations, but was presum-
ably carried too far, since it has been found necessary
by a subsequent measure® to constitute a special
division for Jerusalem. Palestine is, therefore, divided
at present for the purposes of administration into the
Northern District, the Southern District and the
Jerusalem Division. In connection with the question
of the administrative division of Palestine, it has to be
mentioned that, in virtue of Article 86 of the Order,
giving effect to Article 25 of the mandate, ' such parts
of the territory comprised in Palestine to the east of
the Jordan and the Dead Sea' are to be considered as
not forming part of Palestine for administrative pur-
poses. Subject to the provisions of the above Article,
the High Commissioner is, however, responsible for the
administration of Transjordan (Article 86 in fine).

4. The principle laid down in Article 12 of the Order
that 'all rightsin or in relation to any public lands '*
(paragraph 1) and ' all mines and minerals of every kind
and description' (paragraph 2) 'shall vest in the High
Commissioner," is given effect to in the power accorded
to him to ' make grants or leases of any such public
lands or mines or minerals' (Article 13). Owing, how-
ever, to the vital importance of this matter, especially
as far as public lands are concerned, the exercise of this
right by the High Commissioner was made subject to

1 0.G., No. 116, June 1, 1924. Order in Council, 1922 (0.G., No. 190,

2 |\ July 1, 1927).
Ibid., No. 147, Sept. 16, 1924. L For the definition of this term

* Proclamation under the Palestine seesupra, Land Policy, p. 124.
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instructions for the purpose of executing the provisions
of the mandate (Article 13, paragraph 2 in fine). This
gams to be a reference to Articles 6 and 11 of the
mandate with regard to State and waste lands and to
concessions respectively.

5. Article 16 of the Order assigns the High Com-
missioner the power to grant pardon 'to any offender
convicted of any crime or offence in any Court or before
any judge or magistrate within Palestine. This right
cannot be transferred by the High Commissoner to a
Deputy he may appoint in virtue of Article 8 of the
Order. On the various occasons of such appointments
the power of pardon has in fact been expresdy excluded
from the competence of the Deputy. As regards death
sentences, Article 48 of the Order provides that they
" shall not be carried into effect until confirmed by the
High Commissioner/

6. The legislative powers vested in the High Com-
missioner in virtue of Article 17 of the Order as amended
by Article 3 of the Palestine (Amendment) Order in
Council, 1923, will be dealt with in the following section
concerning the Legislature. Itisonly to be pointed out
here that certain acts, such as Proclamations, Regula-
tions, Orders, Rules, etc., have always been considered
within the competence of the High Commissioner.’

! After stating that during the hand, an enactment which was de-
period of military occupation * there  signed to be an application of the
was nqexaptltudemthetermlnolgg%/ Oftoman law, or concerned some
of legislation,' and that 'an enact-  departmental matter, was normally
ment was indifferently called an entitled a Public Notice, while a
Ordinance or a Public Notice, with- bodg of Ruleswhich applied in detail
out any apparent distinction,” N. an Ordinance of the administration
Bentwich continues: 'When the or an existing Ottoman law was
civil administration wasestablished  entitled Regulations. There were,
in July 1920 an attempt at differ- indeed, some lapses from these prin-
entiation was made. A measure ciples, but in general the legislation
which was submittedtothe Advisory ~ from July 1920 til| the issue of the
Council and made some substantial  Palestine’Constitution by the Order
changesin the early Ottoman law, or  in Council of 1922 followed them'
introduced regulation or penalties (Legislation of Palesting, 1918-1925,
in respect of a topic which was not ~ compiled by N. Bentwich, Attorney
covered by the Ottoman law, was General of Palesting, vol. i ., Intro-
entitled an Ordinance. Ontheother ~ ductory Note, p.iii),
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Some are specifically referred to in the Order, but
even previously, when the enactment of Ordinances
was entrusted to the High Commissioner after con-
sultation with the Advisory Council, special power was
sometimes given to the High Commissioner acting
alone to issue such Orders as might be necessary for
the purposes of

(1) carrying into execution the provisions of the
Ordinance ;

(2) interpreting any of these provisions;

(3) supplementing them in respect of any matter
not specifically provided for.!

Such Orders, however, cannot be considered as legis-
lative acts strictly speaking, and most of the executive
authorities of parliamentary Governments have been
granted some such powers.

The most important provision connected with the
legislative powers of the High Commissioner is the one
embodied in Article 87 to the effect that

"the High Commissioner may by Proclamation in the
Gazette? at any time within one year from the date of
the commencement of this Order, and provided he has
previously obtained the approval of the Secretary of
State, vary, annul or add to any of the provisions of
this Order in order to carry out the purposes of the same,
and may provide for any other matters necessary in order
to carry into effect the provisions thereof.'

It was maintained that 'these powers of the High
Commissioner render this Order in Council as if it had
not been,' * but, as was pointed out by the British

! This is an illustration provided ~Government of Palestine.

by the Orthodox Patriarchate Ordi-  Letter of the Palestine Arab
nance, 1921 (O.G., No. 50, Sept. 1, Delegation to the Secretary of State
1921). for the Colonies, Feb. 21,1922, Cmd,

? The Official ~ Gazette of the 1700(1922), p. 4,
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Government, the above Article 87 (83 of the draft which
was then under consideration) was ' of a purely tempor-
ary character,’ and its provisions were 'intended to
supply a simple method of remedying any inaccuracies
of drafting which may appear when the Order is brought
into active operation, and of explaining any provisions
which may then appear to require further definition.'*
It seems only natural, indeed, that such precautions
should have been taken by the British Government,
whose attitude towards any written Constitution can
only be one of the greatest reserve.

7. With reference to such parts of the Foreign
Jurisdiction Act, 1890, as in virtue of the Palestine Order
in Council, 1922, are to be applied to Palestine, it is
provided that ' the High Commissioner is hereby sub-
stituted for the Governor of a Colony or British Posses-
sion ' (Article 35, (i)). It can hardly be maintained
—though this has in fact been done—that by this
provision ' Palestine is considered as a Crown Colony,
and the High Commissioner as the Governor of a Colony
or British Possession. 2 The British Government has,
indeed, pointed out that the above provision, as well as
the other provisions of Part IV of the Order (Articles
35, 36 and 37), ' merely provide for the application of
certain British statutes to Palestine, and do not in any
way affect the status of that country.'® The applica-
tion of a British statute, whether colonial or not, to
Palestine, no more affects the status of the latter than
would the extension to Palestine of any treaty signed by
Great Britain. Among the other statutes the applica-
tion of which is partly or wholly extended to Palestine,
mention should be made of the Merchant Shipping Act,
1894, and the Colonial Prisoners' Removal Act, 1884

! Letter of the Colonial Office to % Ibid,, p. 9.
the Palestine Arab Delegation, March
1,,1922, ibid., 10. * See infra, International Status
Ibid., p. 4. of Palestine, pp. 280-282.
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(Articles 36 and 37 respectively).> In connection with
thelatter Act, and in virtue of the provisionsof Articles
68, 69, 70, 71 and 78 of the Order, the High Com-
missioner is recognized as the supreme authority in
mattersof removal of prisonersor deportation of political
offenders. It appears from the above-quoted corre-
spondence that the British Government was ready to
reconsider the provision embodied in Article 70 to the
effect that ' an apped shall not lie against an Order of
deportation made under this Order,’ on the condition,
however, that ' some advance has been made towards
a friendly understanding.”

Such understanding not having been reached, the
above provision remained unaltered, as it was thought
necessaty to arm the High Commissioner with extra-
ordinary powers against all such offences as may possibly
be committed in an atmosphere of political agitation.

8. The establishment of the various Courts in Pdes-
tine, both genera and specia (Land Courts, Tribal
Courts, etc.), is to be prescribed ' by Order under the
hand of the High Commissioner' (Articles 39, 40,
42 and 45). The procedure of the various Courts,
including the Supreme Court established in virtue of
Article 43, may be laid down by the Chief Justice
‘with the approval of the High Commissioner ' (Article
49), and it is the latter who aone can give the
necessty written consent to enable an action to be
brought against the Government of Palestine (Article 50,
paragraph 1). The High Commissoner himsalf, his
resdence and property, whether official or unofficial,

1 A special Order in Council sub-
sequently extended to Palestine the
application of Part |1 of the Admini-
stration of Justice Act, 1920, provid-
ing for 'the reciprocal enforcement
of judgments in the United Kingdom
and in other parts of His Majesty's
Dominions. The expression 'His
Majesty's Dominions' is extended so

as to comprise the mandated terri-
tory of Palestine ' asif that territory
were part of His Majesty's Domin-
ions." This last sentence should
allay such doubts as have been ex-
pressed with regard to the status
of Palestine (Statutory Rules and
Orders, 1923, No. 647).
2 Cmd. 1700 (1922), p. 10.
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are immune from the jurisdiction of the Civil Courts
(ibid., paragraph 2).
9. As a corollary to the powers of the High Com-
missioner, Article 81 of the Order provides that
"all His Majesty's officers, civil and military, and all
other inhabitants of Palestine are hereby required and
commanded to be obedient, aiding and assisting unto the
High Commissioner and to such person or persons as
may from time to time, under the provisions of this
Order, administer the Government of Palestine.'

(2) THE LEGISLATURE

We have seen that the mandate has given the Man-
datory 'full powers of legislation . . . save as they
may belimited by the termsof thismandate ' (Article 1).
Nothing in the provisions of the mandate for Palestine,
unlike those of the other A mandates, refers to a national
Legislature in and for Palestine, to which at least part
of the legislative powers of the Mandatory would be
delegated, subject to the latter's control and supervision.
It has already been pointed out that the main object
of the Mandatory, as it appears from the various officia
statements, in reserving to himself the legislative power
in Palestine, was to secure a free hand in the execution
of the provisions of the mandate. And when subse-
quently the Mandatory made an attempt to delegate
part of his legislative powers to an organized body
emanating from the inhabitants of Palestine, every
precaution was taken in order to prevent any possble
abuse of political concessons against the letter or the
spirit of the mandate. However, the Mandatory's
attempt failed. Already, during the informal discusson
of the draft Constitution, which took place between the
British Government and the Palestine Arab delegation,’

! It has been clearly pointed out machinery for representation has as
by the Mandatory that these were yet been constituted' (Cmd. 1700
not negotiations, * since no official {1922), p. 5).
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it appeared that no common basis could be found at the
timewith regard to the contested points. Although the
discussion turned mainly upon such questions as the
powers of the High Commissioner, the number of official
or unofficial members on the proposed Legislative
Council, etc., the main difficulty really lay in the clear
intimation that all such powers as might be acquired
in virtue of the new Constitution would be used by the
representatives of the majority of the population against
the fundamental principles of the mandate, mainly in
regard to the provisions connected with the national
home policy.

The Palestine Constitution was enacted and came into
force on September 1, 1922. The elections to the
Legislative Council were to take place during the last
week of the following February (the period was subse-
quently extended to the first week in March), but there
was a large measure of non-co-operation among the local
population. According to the ' Papers relating to the
elections for the Palestine Legislative Council, 1923, this

"was due mainly to active agitation conducted by

members of the Committee of the Palestine Arab Con-

gress, but not a little to political apathy, to lack of
confidence that representative persons would be elected,
and to afeeling among the population that a Legislative

Council would not bring any better Government or any

better protection of their interests than that already

afforded by the present administration."

The following May an announcement was published by
the High Commissioner in which it was said, inter alia:

". . . the people not having fully availed themselves
of the opportunity offered to participate in the govern-
ment of the country through elected representatives, His
Majesty's Government have decided to suspend, for the
time being, such part of the proposed Constitution as

1 cmd. 1889 (1923), p. 7.
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relatesto the establishment of a Legislative Council, and
to authorize the High Commissioner to act in the mean-
timein consultation with an Advisory Council as before.' !
The Palestine (Amendment) Order in Council, 1923,
which had been previously issued, declared the above
elections null and void and either repealed or suspended
the applicationof variousprovisionsof the Principal Order
of 1922. In virtue of the amended Article 17, clause 2,
' from and after a date to be fixed by the High Commis-
soner in Executive Council, by Proclamation in the
Gazette, there shall be constituted a Legislative Council
in and for Palestine as in this Order provided and any
advisory body then existing shall be dissolved. The
powers of the High Commissioner as defined and limited
by clause 1 of this Article [concerning legislation] shall
continue in force until a Legislative Council as provided
above shall have been duly constituted, when Articles 18
to 34 of this Order shall apply.'

The suspended Articles as well as the corresponding
provisions of the amending Order will be dealt with
under the following headings :

(i) Constitution of the Legislature,
(i) Powers of the Legislature.

(i) Consgtitution of the Legislature

The draft Constitution? provided that the Legislature
or Legislative Council 'shall consist of 25 members in
addition to the High Commissioner, of whom 10 shall
be official members and 15 shall be unofficial members'
(Article 19); of the latter 12 were to be elected and
3 nominated (Article 21). The High Commissioner
was to exercise a 'casting vote in case of equality of
votes." The Executive was not to be responsible to
the Legislature. The latter principle of non-responsi-
bility of the Executive to the Legislature has been intro-

! Jhidy p. 10. 2 Not published,
M
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duced in the Constitution as definitely adopted, which
provides, however, for a majority of imofficial over
official members. According to the suspended Article 19
of the Palestine Order in Council, 1922, ' the Legislative
Council shall consist of 22 members in addition to the
High Commissioner, of whom 10 shall be official members
and 12 shall be unofficial members’ The former,
enumerated in Article 20, are the persons for the time
being exercising the functions of the respective offices
of Chief Secretary, Attorney Genera, Treasurer,
Inspector General of Police, Director of Health, Director
of Public Works, Director of Education, Director of
Agriculture, Director of Customs, Director of Commerce
and Industry. As to the 12 unofficial members, they
were to be elected in accordance with the Palestine
Legislative Council Election Order, 1922" (enacted on
the same day as the Constitution itself). This Order
provides for primary and secondary elections (Article 3)
according to the system which was in force under the
Turkish régime and which seems to be the most practic-
able and appropriate in a country with a population of
largely uneducated messes Every male Palestinian over
twenty-five years of age (except those who had lost their
civil rights or had been declared bankrupt or placed under
interdiction? or sentenced to imprisonment for more than
one year) was entitled to vote at the primary elections
(Article4). No property qualificationwasthusrequired.
The number of secondary electors (they were subject
to the same qualifications and disqualifications as the
primary electors—Article 10) was to be determined in
each voting area ' on the bags that every 200 primary
electors shall elect one secondary elector' (Article 5).

! Statutory Rules and Orders, of the administration of his own
1922, No. 1283. property on account of * imbecillite,’

) ) o emence' or ‘fureur' (Art. 489 of

,Bydudgment of a Civil Court theFrenchCivil Code), andincertain
which deprives the person concerned ~ similar cases.
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In virtue of Article 12

'the secondary electors shall be formed into 12 dec-
toral colleges according to the religious community to
which they belong ; that isto say, there shall be separate
electoral colleges for Moslems, Christians and Jews. . . .
The number of colleges to be allotted to each religious
community shall be determined by the High Commis-
sioner, having regard to the numbers of secondary electors
belonging to the severa communities, provided that
there shall not be less than two Christian and two Jewish
colleges. Each electoral college shall elect one member/
To membership in the Legislative Council every male
Pal estinian who has completed his thirtieth year shall be
eligible (Article 15) unless he is under one of the above
disqualifications, or ' holds any office of profit under the
Palestine Government' (Article 15, paragraph f), or ' has
any direct or indirect pecuniary interest in any agree-
ment with the Public Service of Palestine' (Article 15,
paragraphg). These provisions have been inserted with
a view to securing the independence of the unofficial
members vis-a-vis the Administration.

We have seen, however, that the first elections held
under the Palestine Legislative Council Election Order,
1922, had to be declared null and void on account of large
abstentions on the part of the Arab population.*

(i) Powers of the Legislature

The suspended Article 18 of the Palestine Order in
Council, 1922, referred to as the Principal Order, pro-
vided that

'the Legislative Council shall have full power and
authority, without prejudice to the powersinherent in,
or reserved by this Order to, His Majesty, and subject
always to any conditions and limitations prescribed by

! According to the High Com- 809 who should have been elected had
missioner's Report, 213 secondary full nominations taken place. For
electors were elected out of a total of  details see Cmd. 1889 (1923), pp. 7-8.
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any Instructions under the Sign Manual and Signet, to
establish such Ordinances as may be necessary for the
peace, order and good government of Palestine, provided
that no Ordinance shall be passed which shall restrict
complete freedom of conscience and the free exercise of
all forms of worship, save in so far asis required for the
maintenance of public order and morals; or which shall
tend to discriminate in any way between the inhabitants
of Palestine on the ground of race, religion or language.’

As, however, the constitution of a Legislative Council
had to be postponed, the above powers of legislation
were assigned, in virtue of the amended Article 17,
clause 1, to the High Commissioner,' until aLegislative
Council . . . shall have been duly constituted' (Article
17, clause 2 in fine). In addition to the reservations
included in the above-quoted provisions, the legislative
authority of the High Commissioner has been limited as
follows :

1. 'No Ordinance shall be promulgated by the High
Commissioner until he has consulted the Advisory
Council ' (Article 17, clause 1, paragraph b). Owing
to the abstention, however, of the nominated Arab
members, the Advisory Council was constituted, by
Proclamation under the Palestine (Amendment)
Order in Council, 1923, with the following officia
members: Chief Secretary, Attorney Genera, Trea-
surer, Inspector General of Police and Prisons,
District Governor Jerusalem-Jaffa,' Directors of
Agriculture, Customs and Trade, Education, Health
and Public Works.? Thus the promulgation of the
Palestine Constitution has, in fact, resulted in the
substitution of an official Advisory Council for the
unofficial one which had been in existence from
October 1920.°

2. "No Ordinance shall be promulgated which shall bein

! Subsequently the Jerunalem- ® The unofficial Advisory Council
Southern District. was composed of ten nominated
members, of whom four were Mos-

20.G., No. 104, Deo. 1, 1923. lems, threeJews, andthreeChristians,
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any way repugnant to or inconsistent with the pro-
visions of the mandate' (Article 17, clause 1, para-
graph c). A provision to the same effect is to be
found in Article 18, paragraph 2 of the Principal
Order, 1922.

3. 'No Ordinance which concerns matters dealt with
specifically by the provisions of the mandate shall
be promulgated until a draft thereof has been
communicated to a Secretary of State and approved
by him, with or without amendment’ (ibid.). This
provision has been substituted for the one embodied
in Article 26 of the Principal Order (see below) con-
cerning reserved Ordinances.

4. ' No Ordinance shall be promulgated unless a draft of
the same shall first have been made public for one
calendar month at the least before the enactment
thereof, unless immediate promulgation shall, in the
judgment of the High Commissioner, beindispensably
necessary in the public interest' (Article 17, clause 1,
paragraph d). No such publication was deemed
necessary in the Principal Order, as under its pro-
visions Ordinances were to be enacted by a body
comprising representative elements of the local
population.

The provisions of the Principal Order regarding
the relations between the High Commissioner and the
Legislative Council cannot naturally become effective
until such a Council is constituted. Mention should,
however, be made of these provisions, as they still form
part of the Palestine Constitution, and all that the
amending Order of 1923 did was merely to suspend their
application. The following are the main provisions
governing the relations of the High Commissioner and
the Legislative Council:

1. In virtue of Article 22 'the High Commissioner may
at any time by Proclamation prorogue or dissolve
the Council. The High Commissioner shall dissolve
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the Council at the expiration of three years from the
date of the first meeting thereof,’ Although, as
appearsfrom the preliminary documents, it had been
intended to provide that the High Commissioner
should call anew Council within astated time,* no
provision to such effect has been inserted in the

Order.

2. Article 24 provides that 'no Ordinance shall take

effect until either the High Commissioner shall have
assented thereto and shall have signed the same in
token of such assent, or until the assent of His
M ajesty thereto has been given by Order in Council
or through a Secretary of State." Although it has
been pointed out that this provision does not give
to the High Commissioner unrestricted right to
veto any measure passed by the Council,? he has
been granted discretionary powers, subject to certain
limitations, with regard to granting or refusing his
assent to Ordinances (Article 25). However, in
virtue of Article 27 ' HisMajesty reserves to himself
theright to disallow an Ordinanceto which the High
Commissioner has assented within one year," etc.

3. The main limitation of the power of veto given to the

High Commissionerisembodied in Article 26 of the
Order, providing that "'the High Commissioner may
reserve for the signification of the pleasure of His
Majesty any Ordinance passed by the Legislative
Council, and shall in any case so reserve any Ordi-
nance which concerns matters dealt with specifically
by the provisions of the mandate." Care was taken
to state that the second part of this provision ' has
been expressly inserted in the draft Order to meet
the peculiar circumstances of Palestine.' 3

4. Article 28, dealing with financial measures, provides

that 'no vote, resolution or Ordinance for the
appropriation of any part of the public revenue, or
for the imposition of any tax or impost, shall be

! Cmd. 1700 (1922), pp. 3and 9. 2 Ibid, p. 9. *  Ibid.
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proposed except by the High Commissioner, or by
hisdirection," Invirtueof thisprovisionthe Legis-
lative Council seems to have been deprived not only
of theright toinitiate, but alsoto amend, any finan-
cial or fiscal measures. The term 'proposed’ was
apparently used with aview to including both. In
limiting the powers of the Legislative Council in
matters of public finance the above Article mainly
intended, as it seems, to prevent a situation from
arising in which a majority of the members on the
Council would combine for suppressing such credits
or expenditure as might be necessary in the interest
of the country or for the purpose of carrying out
certain provisions of the mandate. Public finance,
indeed, has proved to be one of the best weapons in
the hands of |egislative bodies for political ends.

5. Invirtue of Article 29 the High Commissioner is to be
the President of the Legislative Council. In his
absence this function is to be carried out by the
Chief Secretary, and in the absence of the latter by
' some member elected by the Council,” The Presi-
dent or the presiding member is given a casting vote
in casxe of equality of votes (Article 32).

These are the main provisions embodied in the Pales-
tine Constitution with regard to the powers of the Legis-
lature. Both from these provisions and those relating
to the constitution of the Legislature it clearly appears
that the main preoccupation of the Mandatory was
to take all necessary measures and precautions in order
that no possible conflict should arise between the execu-
tion of the mandate and theworking of the Constitution.
Thisiswhat chiefly explains, aswe have seen, thelimited
powers which it was considered possible to grant to the
proposed L egislative Council. Thenecessity of theHigh
Commissioner's assent to Ordinances, the reservation of
Ordinances and their possible disallowance, as well as
various matters of procedure, such as the establishing
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of a quorum of 10 members (Article 30),' tend to the
same effect. The position of the Mandatory in con-
nection with the whole question of the Palestine Con-
stitution may be summed up in thefollowing quotation :
"His Mgjesty's Government . . . consider it necessary to
adopt the constitutional procedure which experience in
all parts of the British Empire has shown to be the most
practicable and convenient method of combining a large
measure of popular representation with the necessary
degree of control to ensure that the policy of the Govern-
ment is not thereby stultified.'?

There is ground to believe, however, that part at least
of the above precautions were rendered indispensable
by the attitude adopted by certain sections of the
population towards the provisions of the mandate.

(3) THE JUDICIARY

In virtue of Article 9 of the mandate ' the Mandatory
shall be responsible for seeing that the judicial system
established in Palestine shall assure to foreigners,® as
well as to natives, a complete guarantee of their rights/
This Article, aswell as the provisions embodied in the
Palestine Constitution with a view to carrying it into
effect, will be dealt with under the following headings :

(i) Judicial System of Palestine.

(i) Personal Status of Palestinian Citizens.

(hi) Condition of Foreignersin Palestine.
(i) Judicial System of Palestine

In pursuance of the above provision of the mandate
the Palestine Order in Council, 1922, provided for the
establishment of a complete judicial system, with its

special law and its own Courts. The latter may be

! This means that only the official 3 The reference to foreigners in
members on the Legislative Council  Art. 9 of the mandate is to be read
may validly proceed with the together with the provisions of Art.
despatch of business. 8 regarding the suspension of capi-

tulations in Palestine during the

2 Omd. 1700(1922), p. 8. mandatory regime,
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divided into General Courts, whose jurisdiction extends
to the whole country and embraces all civil and criminal
matters, and Special Courts, with a jurisdiction limited
either in area or in nature.

A. The GENERAL COURTS provided for in the above
Order are the following :

1. Magistrates Courts, whichin virtue of Article 39 'shall
be established in each District and Sub-District as may
be prescribed from time to time by Order under the hand
of the High Commissioner.”" The jurisdiction of these
Courts is based on the provisions of the Ottoman law
(Magistrates Law of 1913) and the amending Ordinances.

2. Digtrict Courts, to be equally established by the High
Commissioner in the various districts. According to
Article 40 these Courts exercise jurisdiction

(1) AsaCourt of First Instance :

(@ In all civil matters not within the jurisdiction
of the Magistrates' Courts in and for that
district.

(6) In all criminal matters which are not within
the jurisdiction of the Court of Criminal
Assize;

(2) As an Appellate Court from the said Magistrates
Courts, subject to the provisions of any Ordi-
nances or Rules.

3. Court of Criminal Assize, provided for in Article 41,
which ' shall have exclusive jurisdiction with regard to
offences punishable with death, and such jurisdiction
with regard to other offences as may be prescribed by
Ordinance.’

4. Supreme Court, which in virtue of Article 43 is to
exercisejurisdiction

(1) As a Court of Appeal, 'to hear appeds from all
judgments given by a District Court in first
instance or by the Court of Criminal Assze or
by a Land Court ' (paragraph 1);

(2) As aHigh Court of Justice, ' to hear and determine
such matters as are not causes or trials, but
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petitions or applications not within the jurisdic-

* tion of any other Court and necessary to be
decided for the administration of justice ' (para-
graph 2).!

Article 44 provides that

"in civil matters when the amount or value in dispute

exceeds £E500 an appeal shall lie from the Supreme Court

to HisMajesty in Council. Every appeal shall be brought
within such time and in such manner as may be pre-
scribed by any rules of procedure made by His Majesty
in Council
It is in pursuance of this provision that the Palestine
(Appeal to Privy Council) Order in Council, 1924, has
been enacted, prescribing in detail the rules of procedure
and the conditions of appeal from the Supreme Court
of Palestine to the Judicial Committee of the Privy
Council. The Order makes a distinction between
judgments referred to in the above-quoted Article 44
and other judgments. In the first case the appeal
from the Supreme Court to the Judicial Committee is
"as of right'; in the second it is'at the discretion of
the Court' and is permitted if in the opinion of the latter
" the question involved in the Appeal is one which, by
reason of its great general or public importance or other-
wise, ought to be submitted to His Majesty in Council
for decision' (Article 3, paragraphs a and b).

The institution of appeal from the Supreme Court of
Palestine to the Judicial Committee of the Privy Council
gives an additional guarantee to individual litigants in
the event of large interests being involved, and to the
country as a whole when legal or constitutional questions
of general or public importance are to be decided upon.

' In this capacity 'the Supreme  Corpusand Mandamus (N'. Bentwich,
Court has been vested with the The Legidation of Palesting, 1918'
er to check abuse of authority 1925, inJ.CL., vol. viii. parti. (Feb.
y the Executive through theintro-  1926), p. 14; se dso ibid., partiii.
duction of remedies that correspond (Azu% 1926'\%, p. 228).
with the English writs of Habeas .G, No. 129, Dec. 15, 1924.



THE JUDICIARY 187

It is hardly necessay to add that such appeds are
provided for in the interests of ' good government,' and
do not involve any more reference to the question of
sovereignty than does the recognition in the Paestine
Constitution of legidative powers to His Mgesty in
Council. The fact that Paestine shares the benefits
of an institution which equally applies to the British
dominions and colonial possessons does not affect in
the least the specia status of the former as a mandated
territory. The Paestine (Appeal to Privy Council)
Order has merely adapted a given part of the British
Constitution to the principles of the mandates system
as applied in Palestine.

B. The SPECIAL COURTS, & provided for in the
Palestine Order in Council, are the following :

1. Land Courts—These Courts were originally set up,
as we have seen, for the purpose of definitely establishing
.all rights and titles to immovable property in Palestine—
a matter in regard to which a great deal of uncertainty
and confusion resulted from the change of régime
Article 42 of the Order gives them a permanent char-
acter, providing that such Courts may be established by
the High Commissioner from time totime ' for the hearing
of such questions concerning the title to immovable
property as may be prescribed.'

2. Tribal Courts, provided for in Article 45 of the Order,
mainly for the district of Beersheba (southern Palestine) -
where tribal life and custom largely prevail. The High
Commissioner is given the power to decide in what other
tribal areas such Courts are to be established. As to
the law to be applied by these Courts, it may be tribal
law and custom ' so far as it is not repugnant to natural
justiceand morality ' (Article45in fine). Thisreservation
isintentionally vague, but it may be assumed that with
the development of the country and its inhabitants there
will be agrowing tendency gradually to extend itsinter-
pretation so as to bring the law of the above Courts—if
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they are still deemed necessary—up to the general level
of elementary justice and morality as understood in the
more civilized countries.

3. Religious Courts—These Courtsform by far the most
important category of Special Courts, and their establish-
ment, as we shall seg, isdueto a specia provision of the
mandate itself. Three groups of Religious Courts have
been provided for in the Order, one for each of the main
religious communities in Palestine—Moslem, Jewish and
Christian. According to Article 56, ' the judgments of the
Religious Courts shall be executed by the process and
offices of the Civil Courts." Their jurisdiction, its scope
and extent, will be dealt with in the following section
concerning the persona status of Palestinian citizens.

Law to be applied in the Courts of Palestine—In virtue
of Article 46 of the Palestine Order in Council the law
to be applied in the various Courts of Palestine (except
the Tribal Courts and the Religious Courts) is the
following:

1. ' The Ottoman law in force in Palestine on 1st
November, 1914, and such later Ottoman laws as have
been or may be declared to be in force by Public Notice/

2. ' Such Orders in Council, Ordinances and Regula-
tions as are in force in Palestine at the date of the com-
mencement of this Order, or may hereafter be applied or
enacted/

3. The common law and the doctrines of equity in force
in England ' so far only as the circumstances of Palestine
and its inhabitants and the limits of His Mgesty's
jurisdiction permit, and subject to such qualification as
local , circumstances render necessary' (Article 46 in
fing).!

! According to N. Bentwich, ' the
Ottoman law which was in force at

being rapidly replaced, the Ottoman
Codes of civil law, civil procedure,

the outbreak of the war remainsthe
basis of the legal system of the
country [Palestine]. . . . Whilethe
principal parts of the Ottoman ad-
ministrative law have been or are

commercial law and penal law have
remained in operation, with slight
amendment' {Legislation of Palestine,
1918-1925, Introductory Note, pp.
iv-v).
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(i) Personal Satus of Palestinian Citizens

Article 9, paragraph 2 of the mandate provides that

' Respect for the personal status of the various peoples
and communities and for their religious interests shall be
fully guaranteed. In particular, the control and admini-
stration of Wakfs shall be exercised in accordance with
religious law and the dispositions of the founders.

The existence of a close connection between personal
status and religious interests is suggested in the wording
of this Article, and the Palestine Order in Council has
given practical effect to the above provisioninArticle 51,
which recognizes the jurisdiction of the Moslem, Jewish
and Christian Religious Courts in matters relating to
the personal status of members of their respective
communities.  These matters comprise

' suits regarding marriage or divorce, alimony, mainte-
nance, guardianship, legitimation and adoption of minors,
inhibition from dealing with property of persons who are
legally incompetent, successions, wills and legacies, and
the administration of the property of absent persons.'

The Moslem Religious Courts have been granted, in
virtue of Article 52,

1. ' Exclusive jurisdiction in matters of personal status
of Moslems' in accordance with the pre-existing law, as
subsequently amended by any Ordinance or Rules.

2. ' Exclusive jurisdiction® in cases of the constitution
or internal administration of a Wakf constituted for the
benefit of Moslems before a Moslem Religious Court.'

No distinction is made in Article 52 of the Order
between Palestinian and foreign Moslems, and Article 64,
as we shall see, confirms the rule that all Moslems in
Palestine, whether Palestinians or not, are exclusively

! Subject to the powers assigned Order of December 20, 1921 (O.G;

to the Supreme Council for Moslem No, 58, Jan. 1, 1922).
Religious Affairs established by
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justiciable of the Moslem Religious Courts in all matters
of personal status, as defined above.

Thisis, however, not the case with regard to either the
Jewish or the Christian Religious Courts. Articles 53
and 54 of the Order dealing with thejurisdiction of these
Courts respectively provide that they shall have

1. ' Exclusive jurisdiction in matters of marriage and
divorce, alimony and confirmation of wills of members
of their community other than foreigners as defined in
Article 59." ! Invirtue of Article 65, paragraph 2, ' the
Courts of the religious communities other than the
Moslem. Religious Courts shall not have power to grant
a decree of dissolution of marriage to a foreign
subject.’

2. "Jurisdiction in any other matter of personal status
of such persons, where all the parties to the action
consent to their jurisdiction." In the absence of such
consent, the only competent Courts are the Civil Courts
(Article 47). In this case, therefore, the jurisdiction of
the Jewish and Christian Religious Courts—unlike that
of the Moslem Courts—is not exclusive. On the other
hand, in virtue of Article 65 foreigners may also consent
'to such matters being tried by the Courts of the
religiouscommunitieshavingjurisdiction inlike matters
affecting Palestinian citizens.'

3. 'Exclusive jurisdiction over any case as to the
constitution or internal administration of a Wakf or
religious endowment constituted before the Rabbinical
Court according to Jewish law' (Article 53).> With
regard to Wakf or religious endowment, specifically
mentioned in the mandate, the Religious Courts of the
respective communities have all been equally given
exclusive jurisdiction.

Article 55 of the Order provides for cases of conflicts

; S infra, pp. 194-195. according to the religious law of the
. . . beforetheReligiousCourt community, if such exists' (Art. 54).
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of law and jurisdiction; it distinguishes two categories
of such cases:

" Where any action of personal status involves per-
sons of different religious communities.' In this case
* application may be made by any party to the Chief
Justice who shall, with the assistance, if he thinksfit, of
assessors from the communities concerned, decide which
Court shall have jurisdiction." It seems that for the
guidance of the Chief Justice certain general principles
might have been laid down in the Order upon such broad
lines as have been universally adopted for the purpose
of dealing with questions of conflict of laws.

"Whenever a question arises as to whether or not a
case is one of personal status within the exclusive juris-
diction of a Religious Court/ Inthis case the establish-
ment by Ordinance of a Special Tribunal isprovided for.

Finally, Article 57 provides that

" subject to the provision of any Ordinance or Order
establishing a Supreme Council for Moslem Religious
Affairs, the constitution and jurisdiction of Religious
Courts established at the date of this Order may be varied
by Ordinance or Order of the High Commissioner.' 2

This is another instance in which it has been deemed
necessary to treat the Moslem religious interests on a
special footing as compared with those of the Jewish
and Christian communities. The reason is to be found
in the fact that religious precepts and conceptions seem
to be more at the basis of the organization of the Moslem

! This was done by the Courts dent. The Chief Justice, or, in his

Ordinanoe, 1924, providing in Art.
8 that 'the Special Tribunal referred
to in Article 55 of the Palestine
Order in Council, 1922, shall consist
of two British judges of the Supreme
Court and the President of the high-
est Court in Palestine of any re-
ligious community, whichis alleged
by any party to the action to have
“exclusivejurisdictioninthematter,

:; judge appointed by such Presi-

absence, the senior British judge of
the High Court, shall preside over
the tribunal' (O.G., No. 117, June
15, 1924).

2 As far as the Jewish Religious
Courts are concerned, their consti-
tution and jurisdiction have been
defined, in the Jewish Community
Regulations (0.G., No. 202, Jan. 1,
1928).
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community than of either the Jewish or the Christian
That is why all matters of personal status involving
Moslems in Palestine are under the exclusive jurisdiction
of the Moslem Religious Courts, while only a few are
exclusively under the jurisdiction of the Religious
Courts of the other communities. That is aso why all
Moslems in Palestine, whether natives or foreigners, are
exclusively subject to the jurisdiction of their Religious
Courts in matters of personal status, while foreign Jews
or Christians are, in such matters, subject to the juris-
diction of their respective Religious Courts only with
their own consent.

(iti) Condition of Foreigners in Palestine:  Suspension
of the Capitulatory Régime

The status of foreigners in Palestine has been com-
pletely altered as a result of the application of the
mandates system to the territory. As a part of the
Ottoman Empire, Palestine had been previously sub-
jected to the regime of extraterritoriality known as
' capitulations '  which placed the foreigner, national of
a beneficiary State, in a privileged position in respect of
diplomatic protection, immunities from local jurisdic-
tion, taxation and so forth. The régime of capitulations,
however, seems to have been considered either incon-
sistent with or unnecessary under the mandates system
which placed Palestine under the authority and control of
a European Power; and it has accordingly been provided
in the mandate that ' the privileges and immunities of
foreigners, including the benefits of consular jurisdiction
and protection as formerly enjoyed by capitulation or
usage in the Ottoman Empire, shall not be applicable
in Palestine ' (Article 8, paragraph 1). It appears to
have been the intention of the Mandatory to secure the

1.Wit.h regard to the capitulatory others, L. E. Thayer, The Capitv,
rdgime, its origin and nature, its tions of the Ottoman Empire, in /d?

history and content, se among vol. xvii. (1923), pp. 207-233. : 5''f
A
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definite abolition of the regime of capitulations in
Palestine, and the words used in the draft mandate
instead of ' shall not be applicable in Palestine' were
" are definitely abrogated in Palestine.’ This wording,
however, was amended in the final stages of the draft,
and a second paragraph was added to the effect that

" Unless the Powers whose nationals enjoyed the afore-
mentioned privileges and immunities on August 1<, 1914,
shall have previously renounced the right to their re-
establishment, or shall have agreed to their non-application
for a special period, these privileges and immunities shall,
at the expiration of the mandate, be immediately re-
established in their entirety or with such modifications
as may have been agreed upon between the Powers
concerned.’

Whatever may be said in favour of this provision from
the point of view of the interested Powers, it seems to
be wholly incompatible with the underlying principles
and the ultimate object of the mandates system as a
whole. The application of the latter is not to come to
an end in any given territory before it has been clearly
established that the territory in question is ' able to
stand alone,' i.e. to conduct its own affairs, including
the administration of justice as well as the general
government of the country. It is therefore hardly
consistent that, upon being recognized as able to stand
alone, Palestine should be subjected to the very régime
which implies incapacity, as far at least as the admini-
stration of justice is concerned.

In such circumstances all that the Mandatory can
lo—and the wording of Article 8, paragraph 2, seems to
point to this—is to secure, if possible, the consent of the
interested Powers to the definite abrogation of their
capitulatory rights in Palestine, the exercise of which
they have only agreed to suspend during the operation
of the mandate. The conclusion of special agreements

' N
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to this effect may ultimately result in obviating the
unfortunate effect which the re-establishment of capitu-
lations is bound to have upon the development of a self-
governing community in Palestine.

The non-application of the régime of capitulations
during the mandate period allowed of the following
provision being inserted in the Palestine Order in
Council, 1922 : ' The Civil Courts . shall, subject
to the provisions of this part of the Order, exercise
jurisdiction in all matters and over all persons in
Palestine ' (Article 38). The jurisdiction of the Civil
Courts over foreigners—subject to certain conditions—
has been expressly provided for (Article 58), but this
does not mean that the same treatment is actually
reserved in this respect to foreigners and Palestinians
alike. Indeed, in pursuance of Article 9, paragraph 1
of the mandate, specifically referring to the rights of
foreigners which the Mandatory is to safeguard, a
somewhat special regime has been set up in favour
of a certain category of foreigners. For the purpose
of the provisions dealing with the administration of
justice, the expression ' foreigner ' means, in the words
of Article 59 of the Order, 'any person who is a
national or subject of a European or American State
or of Japan,’ * Expressly excluded from the term
‘foreigner’ are (1) 'native inhabitants of a territory
protected by or administered under a mandate granted
to a European State'; (2) ¢ Ottoman subjects’; and
(3)' persons who have lost Ottoman nationality and have
not acquired any other nationality." To these may be
added nationals or subjects of a number of States which

THE MANDATE PROPER

1 It has been pointed out that
' the definition is clearly intended
to include all foreigners (with the
addition Japanese) who previously
enjoyed privileges under the capitul a-
tions ' either as being subjects of
Stateb Possessing capitulations or as

being foreigners protected by such
States' (F. M. Goad by, The Present
Stuation with regard to the Privileges
of Foreigners in the Near Ead, in
J.C.L., vol. vi. partiv. (Nov. 1924),
p. 267).
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have to be inferentially excluded as not being either
" of a European or American State or of Japan/ such
as Egyptian subjects, Chinese, Abyssinian, etc. Some
doubt may exist as to the status of natives of European
colonies residing in Palestine. It all depends on the
interpretation which will be given, when the case arises,
to the above expressions, ' national or subject’ on the
one hand and ' protected by ' on the other. If the above
category of persons are considered as being included in
the expression 'national or subject'—and the word
" subject’ may well have been intended for this pur-
pose—then they will enjoy such treatment as has been
granted to foreigners in Palestine; if, however, the
expression ' protected by ' is interpreted not in its
technical sense of natives of a Protectorate but in the
larger sense, then natives of European colonies will be
excluded from the term ' foreigner' for the purposes of
this section of the Palestine Order. It may be pointed
out that. it is at least unlikely that a native of Kenya
or Madagascar, for instance, should be treated for the
above purposes as a European, while natives of Syria
or even of Egypt are not.*

The special judicial privileges granted to foreigners,
as defined above, in the Palestine Order are based on
the principle that the foreigner has a right to claim—
after proving that heis aforeigner within the meaning of
theaboveArticle59—that the Court to whosejurisdiction
heis subject shall be composed, according to the nature of
the case, either of a British magistrate or of a majority
of British judges, who thus take the place of the con-
sular magistrates provided for in the capitulations. In
criminal matters a foreigner has the right to claim trial

! Accordin% to F. M. Goadby, partof theworld . . . whether they
'natives of British India proper belong to a European part of the
i.e. native inhabitants of other than ~ Empireor not, e.g. Maltese, Cypriot,
the Indian Native States) are clearly ~ South Africans, West Africans, West
foreigners! And so are in his Indians, Australians, etc' (ibid,,
opinion 'British subjects from any  p. 268).
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— i f the offence of which heisaccused ispunishablewith
more than fifteen days imprisonment or afine exceeding
£E5—Dby aBritish magistrate. If tried by aPalestinian
magistrate—in cae of smaler offences—he has aways
the right to apped to the District Court (Article 60).
In offences of a graver character which are not triable
by a magistrate he is entitled to claim that he be in-
terrogated, or that a warrant of search of his house be
issued, by a British magistrate (Article 61). In case of
aforeigner committed for trial before the District Court
or the Court of Criminal Assize, he may claim ' that the
Court shall contain a majority of British judges'
(Article 62). This provision has been amended by a
subsequent Proclamation* and reads now ' . . . that
the Court shall consist of a single British judge or
contain a majority of British judges.' Incivil casesthe
foreigner has the right to claim that at least one member
of the District Court (whether in first instance or on
apped) shall be a British judge (Article 63). In civil
and criminal cases which come before the Supreme
Court in its appellate capacity he may claim that
the Court shall contain a majority of British judges
(ibid.). In contentious matters affecting the personal
status of foreigners (other than Modems) the competent
Court is the District Court constituted by the British
president sitting alone or—if the foreigner is not a
British subject—with the possible addition of an assessor
representing the Consulate of the foreigner; such
ase=s0r isalwaystobeinvitedinacase of appeal, and the
law to be applied isthe persona law of the nationality of
the foreigner concerned (Article 64). We have seen, how-
ever, that in matters of persona status foreigners are
always entitled to refer their case to the Religious Courts
of their respective communities, the only restriction, if
they choose to do so, being that no decree or dissolution

1 0.G., No. 91, May 15, 1923,
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of marriage can be granted by Religious—other than
Mosem—Courts. Non-contentious measures relating to
the persona status of foreigners are left in the hands of
the respective Conauls (Article 67). Specia regulatious
have been issued by the High Commissioner under this
provision ' concerning the powers of Consulsin relation
to personal status of nationals of their State.' *

APPENDIX : RELATIONS OF THE MANDATORY AND
THE PALESTINE ADMINISTRATION

The relations between the Mandatory for Palestine,
i.e. HisBritannic Mgjesty, and the Palestine Administra-
tion have not been dealt with in the mandate, and it is
only by inference that some light can be thrown upon
the matter. The various provisions of the mandate
dealing with the obligations assumed by Great Britain
in Palestine refer, at first sight indiscriminately, to ' the
Mandatory ' or to ' the Administration of Palestine' as
being respongible for carrying these obligations into
effect. But a comparison between those provisions
which mention the Mandatory and those that speak of
the Administration of Palestine seams to suggest that the
former is mentioned in connection with the generd or
fundamental principles embodied in the mandate or
where questions of international character are involved,
while the Administration of Palestine is referred to
when it is a matter of giving effect to such obligations
as may derive from the above principles or in questions
of mainly local concern. This is however by no means
a definite rule; it merely indicates a tendency. Thus
itis' the Mandatory ' who is entrusted with the mandate
itself (preamble), or is given ' full powers of legislation
and of administration' (Article 1), or is responsible for

1 0.G,No. 80, Dec. 1, 192
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the Jewish national home policy as a whole and the
safeguarding of the civil and religious rights of the in-
habitants (Article 2); whileitis'the Administration of
Palestine ' which is to co-operate with the Jewish agency
(Article 4), or to give effect to the immigration policy
(Article 6), or to deal with concessions, etc. (Article 11).
Thus also it is ' the Mandatory' who is responsible for
the territorial integrity of Palestine (Article 5), for its
foreign relations (Article 12), and for such fundamental
principles as freedom of conscience (Article 15) and
equality of treatment (Articles 18 and 21); while ' the
Administration of Palestine ' is to organize the defence
of the country (Article 17), and to recognize the holy
days of its respective communities (Article 23). On
the other hand, while it was the Administration
of Palestine which the mandate held responsible for
enacting a nationality law, it was the Mandatory,
i.e. the British Government, who enacted it in the
form of an Order in Council. This seems, indeed, to
have been the only proper course to follow, since the
Palestine nationality law was to apply provisions of
the Treaty of Lausanne which were exclusively within
the competence of the British Government.

The above general lines along which the mandate
seems to have divided the authority between the Man-
datory and the Administration of Palestine have been
followed and given effect to in the Palestine Constitution,
as may be traced through various provisions of the
Palestine Order in Council, 1922. In addition to
"instructions' and ' directions' which the High Com-
missioner is to receive from the British Government in
all vital matters, the principle of reserved legislation, as
we have seen, has been adopted in ' matters dealt with
specifically by the provisions of the mandate' (Article 26
of the Order), and direct legislation by the Mandatory
has been provided for in the following terms :
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" There shall be reserved to His Majesty, His heirs and
successors, the right, with the advice of His or Their
Privy Council, from time to time to make all such laws
or ordinances as may appear to Him or Them necessary
for the peace, order and good government of Palestine
in accordance with the mandate conferred on Him'
(Article 89 of the Order).

However, direct legislation by means of Orders in
Council or Acts of Parliament forms the exception
rather than the rule, and the underlying principle which
the Palestine Constitution has adopted is based on the
autonomy of the Palestine Administration qualified by
permanent and close supervision on the part of the
Mandatory. The present constitution of the Palestine
Administration matters but little from this point of
view ; although in its present form it is mainly vested
in the person of the High Commissioner, it is gradually
to be transferred to the local population and constitutes
as such the nucleus of the future autonomy of the
country. In virtue of Article 3 of the mandate ' the
Mandatory shall, so far as circumstances permit, encourage
local autonomy," and inasmuch as the Palestine Ad-
ministration protects the interests and safeguards the
rights of the local population—even if as yet it does not
represent it politically—it may be said that any exten-
sion of powers granted to the Administration, within
the limits of the mandate, is actually a furtherance of
local autonomy. Those who take the opposite view
seem to consider the Administration of Palestine merely
as an agent of the Mandatory; and although there is
much to justify this view in the present Constitution,
it is to be borne in mind that the Administration
is equally acting on behalf of the local inhabitants
and in their interests. It is mainly in its capacity as
such that the Administration of Palestine, as dis-
tinguished from the Mandatory, is referred to in the
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various provisions of the mandate. The control exer-
cised by the Mandatory over the Administration
is not so much based on the principles of agency
as deriving from the direct responsibility of the
Mandatory to the League of Nations. This control,
indeed, will continue to be exercised as long as the
mandate remains in force, even—and for a transition
period of longer or shorter duration probably more
strictly—whenthe Administration of Palestinewill have
altogether ceased to be the mere nominee of the
Mandatory.

A question of considerable importance—though per-
haps more from the academic than from the practical
point of view—is as to what ministerial authority
within the mandatory Government should be entrusted
with the control of the Administration in mandated
territory. From which ministry of the Home Govern-
ment is the High Commissioner for Palestine to re-
ceive 'instructions ' or ' directions' ? There is nothing
to supply an answer to this question either in the
mandate or the Constitution. According to the Palestine
Order in Council, 1922, instructions may be given to the
High Commissioner either ' under His Majesty's Sign
Manual and Signet "or 'by Order of His Majesty
in Council' or 'by His Majesty through one of the
Principal Secretaries of State’ A practice has,
however, been established recognizing the direct hier-
archical authority of the Secretary of State for the
Colonies over the Administration of Palestinein common
with other territories under British mandate. Such
practice is aso followed by France and Belgium;
Japan, on the other hand, has connected the control
of the Administration of the territories under her
mandate with the Office of the Prime Minister.
There is much to be said in favour of either of these
solutions. The former commends itself mainly on the
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ground that the Colonial Office undoubtedly has more
experience in conducting what has come to be known as
"native affairs." On the other hand, the second solution
is supported as much the sounder from the theoretical
point of view, emphasizing as it does the difference
between mandated territories and colonial possessions.
But even from a purely practical point of view it has
been maintained, mainly ontheground of comparatively
recent experience, that the colonial civil services of the
various Powers do not always provide the right officials
for the administration of mandated territories, and that
part at least of colonial practice, tradition and routine
cannot be applied in such territories without prejudice
to the mandate.'! This argument acquires special
strength with regard to mandated territories of the A
category which, unlike those of the B and C categories,
have never been part of any colonial domain, so that the
problems to be solved and the measures to be taken in
theseterritoriesare often of awholly different naturefrom
those which are the normal concern of colonial officials.

For Great Britain, in its capacity as Mandatory, this
question has come into greater prominence since the
creation in 1925 of the Dominions Office and the dis-
tinction thus made between purely colonial affairs on
the one hand and dominion affairs on the other. The
process of specialization thus commenced may have to
be completed by being extended to such affairs as are
of special concern to mandated territories. This may
prove an alternative to placing mandated territories
under the control of the Secretary of State for Foreign
Affairs, which is advocated on the ground that the
Foreign Office is the proper channel for dealing with
all matters connected with the League of Nations.

L' Thereis, it must be owned, some  and ideals to the conditions of man-
truthin thear ument,’ says Professor datory government' (Review of J.
A. Berriedale Keith, ' that itisdiffi-  Stoyanovsky's op. ct., in JC.L.,
cult for officials trained in colonial  vol. vii.partiv. Nov. 1925) p. 281).
government to adapt their methods
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2. TERRITORIAL INTEGRITY, DEFENCE AND PUBLICORDER
The Boundaries of Palestine and Article 5 of the
Mandate.—The obligation of the Mandatory to safeguard
the territorial integrity of Palestine is provided for in
Article 5 of the mandate, whichreads as follows :

' The Mandatory shall be responsible for seeing that
no Palestine territory shall be ceded or leased to, orin
any way placed under the control of, the Government
of any foreign Power.'

Similar provisions are to be found in the mandate
for Syria (Article 4), and in the final draft mandate
for Mesopotamia (Article 4). In view of the fact that
no provision to this effect has been inserted in the
mandates of the B and C categories, it would seem
a ccmtrario that no such obligation was assumed by
the Mandatoriesin respect of the ex-German colonial
possessions. But as the respective boundaries of these
territories have been defined in the mandates themselves,
any acquisition or cession of territory would involvethe
revision of the text of the mandate concerned, and this
would automatically bring into play the intervention of
the Council of the League with its ensuing guarantee.
The position with regard to the territories under A
mandate is of a different nature, as the determination
of their frontiers was mainly to be carried out after the
entering into force of the mandates. In virtue of
Article 95 of the Treaty of Sevres, as we have seen,

'the High Contracting Parties agree to entrust, by

application of the provisions of Article X X 11 [Part I,

Covenant of the League of Nations], the administration

of Palestine, within such boundaries as may be deter-

mined by the Principal Allied Powers, etc.'

! Such, indeed, was the case of the  approved 'theproposed modifications
rectification of the boundary between  of Article 1 of the Belgian mandate
Ruanda - Urundi and Tanganyika for East Africa and of Article 1 of
when, in consequence of the agree- the British mandate for East Africa’
ment reached by the Belgian and (OJ., Nov. 1923, p. 1273).

British Governments, the Council
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Provisions to the same effect have been inserted in
the preambles of the mandates both for Palestine and
for Syria, and only after these provisions had been
given effect to could there be any question of territorial
integrity affecting these territories. A distinction is
therefore to be made between such delimitations
as either have been or will be carried out in virtue
of the above provision and those that may involve a
revision or rectification of frontiers which have once
been definitely established by treaty or otherwise. The
Mandatory's obligations in this respect can only be in-
voked in the event of proposed changes in such boun-
dary lines as either were in force before the mandate and
which the latter was nit meant to affect, or as a conse-
guence of the mandate have been settled by agreement.

Thus, the southern frontier of Palestine between the
Mediterranean and the Red Sea, following as it does the
straight line" of the pre-war Turko-Egyptian boundary,
belongs to the first category, since, as far as is known, it
was not intended to be materially altered as a result of
the mandate (this is at least true as far as the interested
Governments were concerned).”? As things stand now,
there can be little doubt that any cession or transfer of
Palestinian territory in this part of the frontier (suppos-
ing such a thing were contemplated) would immediately
and directly raise the question of the Mandatory's
obligations to safeguard the territorial integrity of
Palestine.  On the other hand, the frontiers of Palestine,
north and east, are a new creation, cutting as they do

! Speaking of the boundary lines
in Africa, G. L. Beer characterizes
the 'straight line' boundary as the
‘abomination of scientific geogra-
phers,' on account of the fact that
"these artificial frontiers cut across
natural physical divisions and sever
closely related tribes and peoples' (op.
city p. 65). The frontier between
Transjordan and the Hedjaz is also
one of the ' straight line' boundaries.

2 |n answer to a question in the
House of Commons, it was stated on
behalf of the British Government
that 'the line dividing the terri-
tories under Egyptian and Turkish
administration respectively was de-
fined in 1906 by a boundary com-
mission and has not since been
modified' (P.D. (H. of C), vol. 186,
col. 1536).
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across areas which previously all belonged to the
Ottoman Empire. It was the delimitation of these
frontiers that the Palestine mandate entrusted to the
Principal Allied Powers, and before such delimitation
had actually taken place it could not be said that there
was any special obligation upon the Mandatory to secure
the inclusion of certain areas within the boundaries of
Palestine, although the Mandatory was assuredly under
the general obligation of safeguarding the interests of
the country in this respect.

Uncertainty has chiefly prevailed with regard to the
Syro-Palestine frontier on account of previous conven-
tions between France and Great Britain, such as the
Sykes-Picot Agreement, and subsequent military under-
standings whereby the zone held by British troops was
slightly extended to the north as compared with the
brown zone of the 1916 agreement.’ The Franco-
British Convention of December 23, 1920,% provided for
the readjustment in favour of Palestine of the frontier
between this territory and Syria, and traced its general
lines between the Mediterranean (Ras-el-Nakura) and
the River Yarmuk, east of the Jordan (El-Hammé).
But not before April 1924 was this frontier definitely
settled in accordance with the Anglo-French Agreement
of March 7,1923.> Thecurvinglineof thefrontier seems
to have been drawn in such a way as to comprise within
the boundaries of Palestine the most northern Jewish
settlements which it was intended to bring within the
sphere of the national home policy. In a statement of
the French accredited representative to the Permanent
Mandates Commission indirect reference is made to the
fact that this policy influenced the ultimate decision
taken with regard to the delimitation of the Syro-
Palestine frontier, although it equally points out that
what was claimed for Palestine was 'an historical

! Se supra, Introductory. 2 Omd. 1195 (1921). * Omd. 1910 (1923).
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frontier.' ' Further,” said the French representative,
" the British Government had strongly insisted that the
frontiers of Palestine should be determined according
to the Biblical formula from Dan to Beersheba' '

As to the eastern frontier, the only reference made to
it in the mandate is to befoundin Article 25, stipulating,
as we have seen, that the application of certain pro-
visions of the mandate (mainly those connected with the
national home policy) may be postponed or withheld
"in the territories lying between the Jordan and the
eastern boundary of Palestine as ultimately determined.’
According to the Memorandum relating to Article 25 of
the Palestine mandate presented by the British Govern-
ment to the Council of the League, this area comprises

"all territory lying to the east of aline drawn from a point
two miles west of the town of Akaba on the Gulf of that
name up to the centre of the Wadi Araba, Dead Sea and
River Jordan to its junction with the River Yarmuk ;
thence up the centre of that river to the Syrian frontier.' ?

Although Article 25 of the mandate spesks of this
territory, which has subsequently become known as
Trangordan, as 'lying between the Jordan and the
eastern boundary of Palesting, thus indicating that it is
comprised within Palestine, this can hardly be said to
be the cae in fact. The interpretation given by the
Mandatory to the above Article has practically resulted
in a complete separation between Palestine proper and
Trangordan (in spite, this time, of such 'Biblical
formula' as may have been considered relevant for
the purpose of determining the northern frontier),
not only from the point of view of the national home
policy but adso as regards generd administration.
While what is known as ' direct administration' is the
! P.M.C., Minutes of 8th Sesson, of Paesting, 1920-1925, Colonial,

p. 69. See aso Report of the High  Ng. lrSan 55,
Commissioner on the Administration Cma. 1785 (1922), p. 10.
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form of government to the west of the Jordan, the ad-
ministration of TransJordanisof an'indirect' character,
being under the authority of an Arab Chief. The High
Commissioner seems to be the only link between those
territories, which for all intents and purposes may be
considered as constituting two distinct entities entrusted
to the same Mandatory.® As regards the frontiers of
Transjordan, they have practically been settled by agree-
ment—although not yet traced on the spot—the last
having been concluded between Great Britain and the
Wahabi King at Jeddah on September 17, 1927.2

I n the light of these preliminary remarks it will be
seen that the above provision of Article 5 of the mandate
did not, and indeed was not meant to, apply to such
delimitations as have been made with regard to the
northern and eastern frontiers of Palestine, for at the
time the mandate entered into force there did not exist
a well-defined Palestine territory. Having since been
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! Since this book went to the
publishers a treaty has been signed
between Great Britain and Trans-
jordan, on February 20, 1928, which
fully confirms this view. According
to the treaty, 'theword " Palestine "

. shall mean that portion of the
area under mandate which lies to the
west of a line drawn' as indicated
above (Art. 2, para. 2). Art. 1 of
the agreement provides that 'His
Highness the Emir [Abdullah] agrees
that His Britannic Majesty shall
be represented in Transjordan by a
British Resident acting on behalf of
the High Commissioner for Trans-
jordan, and that communications
between His Britannic Majesty and
all other Powers on the one hand
and the Transjordan Government on
the other shall be made through the
British Resident and the High Com-
missioner aforesaid." The principle
of " indirect administration' is laid
down in Art. 2, para. 1, which in
its first part runs as follows: 'The
powers of legislation and of admini-
stration entrusted to His Britannic

- Majesty as Mandatory for Palestine

shall be exercised in that part of the
area under mandate known as Trans-
jordan by His Highness the Emir
through such constitutional govern-
ment as is defined and determined
in the organic law of Trans-
jordan.* The Emir agrees, however,
'to be guided by the advice of His
Britannic Majesty tendered through
the High Commissioner for Trans-
jordan in all matters concerning
foreign relations' (Art. 5), financial
and fiscal policy (Art. 6), jurisdiction
over foreigners (Arts. 6 and 9), free-
dom of conscience (Art. 9), etc. In
the remaining clauses of the agree-
ment every precaution is taken to
prevent any act from being done, and
any legislative measure from being
enacted, which might be inconsist-
ent with Great Britain's obligations
under the mandate for Palestine and
Transjordan. For the text of the
agreement see Cmd. 3069 (1928).

2 Cmd. 2951 (1927). As appears
from anote accompanying the Treaty
of Jeddah, no final settlement has as
yet been effected with regard to the
question of Akaba.
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definitely settled, the boundaries of Palestine are now
under the guarantee and protection of the Mandatory
invirtue of the obligation embodiedin Articleb5.
Judging from the general wording of the Article, it
$ams to have been the intention of its authors that the
Mandatory's obligation with regard to the territorial
integrity of the area under his mandate should be widely
interpreted. In this respect, however, there is a dis-
crepancy between the two authoritative versions of the
mandate. Indeed, the English text provides that ' no
Palestine territory shall be ... in any way placed
under the control of the Government of any foreign
Power/ thus clearly indicating that the placing of any
part of Palestine under such control is inconsistent
with the Mandatory's obligation; while in the French
version the words are to the effect that ' le Mandataire
garantit la Palestine . . . contre Vetablissement de haut
controle d'une Puissance erangere’ which does not
necessarily imply—and may even be said to exclude—
any obligation on the part of the Mandatory to prevent
the establishment. of foreign control over part of Pdes-
tine territory. On the other hand, the expression used
in the French version, 'le Mandataire garantit,' etc.,
places a more definite obligation upon the Mandatory
than does the English wording—' the Mandatory shall
be responsible for seeing,’ etc.” Both the English and

1 It may be of interest to recall
here that the Judgment of the Per-
manent Court of International Justice
with regard to the Mavrommatis
Palestine Concessions contains a
definite principle of interpretation
which may as well apply in this case.
The relevant passage reads as follows:
' The Court is of opinion that, where
two  versions possessing  equal
authority exist, one of which appears
to have a wider bearing than the
other, it is bound to adopt the more
limited interpretation which can be
made to harmonise with both ver-

sions, and which, as far as it goes,
is doubtless in accordance with the
common intention of the Parties.'
The Court, however, appears equally
to be of the opinion that, as far as
the Palestine mandate is concerned,
special force is to be given to the
English version ' because the ques-
tion concerns an instrument laying
down the obligations of Great Britain
in her capacity as Mandatory for
Palestine and because the original
draft of thisinstrument was probably
made in English' (P.C., Series A,
No. 2, p. 19).
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French versions, however, agree in providing that even
partial cession or lease of Palestine territory is incom-
patible with the obligation assumed by the Mandatory,
although a distinction is to be made between cession of
territory and a mere readjustment of frontiers. The
latter, as it appears from opinions expressed at the eighth
session of the Permanent Mandates Commission, does
not come within the scope of the provision of the man-
date relating to territorial integrity. This has been held
on the occasion of the examination by the Commission
of questions connected with the Angora Agreements
which have been concluded between the High Com-
missioner for Syria and the Turkish Government. The
distinction between cession of territory and readjust-
ment of frontiers in favour of a neighbouring country
is a mere question of fact which has to be decided in each
individual case onits merits. The competent authority
for such decision would seem to be not the Mandatory
but the Council of the League acting upon the advisory
opinion of the Permanent Mandates Commission. On
the above occasion the French accredited representative
pointed out that' in regard to the question of principle,
the French Government had never had any idea of
consenting to considerable modifications of the limits
of the territories under mandate without referring the
matter to the League,' but, on the other hand, he thought
that for readjustments of slight importance or ' topo-
graphical rectifications' 'the Mandatory, which was
responsible for the foreign relations of the mandated
territory, should act freely.'" ' There was no doubt,’
he said in conclusion,' that in this connection a question
of principle arose, but there was also a question of fact.' *
The Permanent Mandates Commission seems to have en-
dorsed a similar point of view initsreport to the Council
of the League by making the following observation:

! P.M.C., Minutes of 8th Sesdon, p. 71.
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" Asregardsthe political agreementswhich the mandatory
Power has so far concluded on behalf of the mandated
territories, it does not appear that they have unjustifiably
affected the territorial integrity of Syria and the Lebanon.™

The Commission has further noted with satisfaction that
the above agreements concluded with the Turkish
Government ' will be communicated to the League of
Nations for approval so far as they affect the territorial
boundaries of the mandated territory before they are put
into force' > While in cases of minor readjustment a
mere approval by the League subsequent to the con-
clusion of the agreement providing for such readjust-
ment is considered as sufficient, it seems that any re-
vision of frontiersinvolving cession of mandated territory
is subject to a definite understanding with the Council
of the League to be arrived at prior at least to the
conclusion, if not the negotiation, of any agreement
to such effect.

As to the duties of the League as a whole with regard
to theterritorial integrity of mandated areas, it can only
be said that neither the particular mandates (including
the mandate for Palestine) nor the Covenant contain
any provisiontothiseffect. Article 10 of the Covenant,
invirtueof which' the Members of the League undertake
to respect and preserve as against external aggression
the territorial integrity and existing political independ-
ence of all Members of the League," was obviously not
meant to apply to mandated territories. When the
territory of one of his mandated areas is threatened,
the Mandatory can hardly invoke Article 10 of the
CoVenant, because what this Article guarantees is his
own territorial integrity and not that of the areas
under his mandate which do not form part of his
territory. No specific obligation seems to lie in this
case upon the individual Members of the League as

! Ihid., p. 204. 2 Ibid. Theitalics are the author's.
0
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it does in the event of any threat to the territorial
integrity of such Members. The League, however, can,
and indeed will, intervene not only in order to preserve
peace, but on the ground that all mandated territories
are under its supervision and entrusted to its particular
care in virtue of Article XX 11 of the Covenant.

Organization of the Defence of Palestine—The fact
that the Mandatory alone is directly responsible for
the territorial integrity and defence of the area under
his mandate does not necessarily mean that the only
military forcesin the areaareto be hisown. Article 17,
paragraph 1 of the mandate provides that

"the Administration of Palestine may organize on a
voluntary basis the forces necessary for the preservation
of peace and order, and aso for the defence of the country,
subject, however, to the supervision of the Mandatory,
but shall not use them for purposes other than those
above specified save with the consent of the Mandatory.
Except for such purposes, no military, naval or air forces
shall be raised or maintained by the Administration of
Palestine.

This provision is based upon one of the fimdamental
principles laid down in the mandates system, namely
that the Mandatory has no right to use the native forces
of the territory under his mandate for purposes other
than the defence of, or the preservation of peace and
public order in, the territory. The Mandatory, like the
trustee, may derive from the mandate no direct benefit
for himself, be it military, financial or any other. Itis
the application of this general principle to Palestine that
isprovided for in the above Article 17, paragraph 1.
There is one point, however, in this connection which
may giveriseto difficulty of interpretation. According
to the above provision, the Administration of Palestine
is not entitled to use the native forces for other purposes
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than defence and public order ' save with the consent of
the Mandatory." Doesit mean that, with such consent,
the Administration of Palestine may use the local forces
for the Mandatory's own purpose, such as in the event
of a general war or in any other case ?' If this is
what the above provision means, then it may amount
to the total negation of the very principle which
it has laid down, because there seems to be nothing—
as far at least as the mandate itself is concerned—to
prevent the Mandatory from giving the necessary consent
at any time, should he be in need of additional military
forces.

It is, however, difficult to conceive the Council of the
League ratifying, without the slightest remark, a pro-
vision which would imply so drastic a derogation of the
principles of the mandates system. True, the Council
might have been unable to prevent the insertion of the
above provision in the Palestine mandate, just as, in the
case of the French mandates for Togo and the Cameroons,
it failed to secure the elimination of an Article expressly
providing for the right of the Mandatory to make use
of the native forces outside their own territory in the
event of a general war. But inthat case, at least the
provision in question was exhaustively dealt with, and
ultimately agreed to only as an unavoidable exception;
whereas in the case of Article 17, paragraph 1 of the
Palestine mandate the above reservation, ' save with the
consent of the Mandatory," was not even as much as
alluded to in the report on A mandates adopted by the
Council. The lack of any objection by the Council to
a reservation which, at least on the face of it, appears
most inconsistent with the general principles of the man-

YIn the opinion of M. Lewis
Mandated Territories, in L.Q.R,
Ct. 1923,(;). 463) thewords mean that

' the Mandatory might use such forces
for a war unconnected with the man-
dated territory by arrangement with

the local Administration.' He adds,
however, that 'it is questionable
whether the franiers of Art. X X I of
the Covenant contemplated, much
less intended to authorize, such a
possibility.'
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dates system as explained above, would seem to suggest
that a totally different construction has been placed upon
the provision in question. In the absence of any indi-
cation as to what this construction is, it may prove of
assistance to compare Article 17, paragraph 1 of the
Palestine mandate with the corresponding provisions
of the mandate for Syria and the draft mandate for
Mesopotamia, Article 2, paragraph 2 of the latter
provides that

"the said local forces shall thereafter [i.e. after the entry
into force of the organic law and the re-establishment
of public security] be responsible to the local authorities,
subject always to the control to be exercised over these
forces by the Mandatory. The Mesopotamian Govern-
ment shall not employ them for other than the above-
mentioned purposes [public order and defence], except
with the consent of the Mandatory."

Here the consent of the Mandatory appears as an act
of control over anative Government who, invirtue of an
organic law, is to be granted a certain amount of inde-
pendence vis-avis the Mandatory. It can hardly be
said in this case that the reservation regarding the
Mandatory's consent was inserted with aview to enabling
him to use the native forces in his own interests, while
this is what is largely conveyed by the unsatisfactory
wording of Article 17, paragraph 1 of the Palestine
mandate. It may therefore be said that in the desire
to use as far as possible similar expressions in the
various A mandates the fact was overlooked that a
different meaning might be conveyed by the same
reservation according to whether or no the Government
of the mandated territory concerned is mainly an agent
of the Mandatory. If this be true, the reservation
embodied in the above Article 17, paragraph 1, may have
only been intended to secure the continuance of control
! Cmd. 1500 (1921), p. 3.
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by the Mandatory over the local Administration when
the latter has acquired more freedom of action or when
its present character and composition have altered.
This view seems to be confirmed by Article 8 of the
Frontier Force Ordinance, 1926, which runs as follows:

" The Force [the Trans Jordan Frontier Force, as it is
officially styled] shall not be employed outside the limits
of the mandated territory except with the special auth-
ority of the High Commissioner, who may authorize its
employment in any adjacent territory when such employ-
ment is deemed necessary for the defence of the territory of
Palestine and Transjordan.' 2

If this provision constitutes—as it probably does—the
Mandatory's interpretation of his obligations under
Article 17, paragraph 1 of the mandate, there can
hardly remain any doubt that nothing inconsistent with
the general principles of the mandates system has ever
been contemplated by the above reservation.

Although Article 17 of the mandate makes no distinc-
tion between the forces to be raised for the preservation
of peace and public order and those that may be neces-
sary for the defence of the territory, it has from the
outset been the policy of the Mandatory to entrust the
locally raised forces mainly with police duties and to
reserve to his own military forces the defence of the
territory. The local police force, however, soon proved
to be inadequate in view of the unstable state of affairs
inwhich Palestine, among the other ex-Turkish provinces,
was left after the war, and especially on account of
the differences that arose between the various sections
of the population. The disturbances on a wide scae
which broke out in May 1921 amply proved the in-
adequacy—and to a large extent the unreliability—of
the native police in spite of its being under the higher

L 0.G. (Extraordinary), March 24, 1926.
' The italics are the author's.
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command of British officers.! This was the main reason
which prompted the creation of a special body of
gendarmerie on semi - military lines with both police
and military duties. It was composed of two sections:
the British section (enlisted mainly in Ireland in 1922)
and the Palestine section, raised on the spot. More
recently, however, fundamental modifications have been
made in the gendarmerie ; the British section has been
disbanded, and the Palestine section has also ceased to
exist as such, part of it having been drafted into the
ordinary police and the remainder constituted into a
special Frontier Defence Force 'available for duty in
both territories [Palestine and Trans Jordan] but . . .
principally required for servicein Transjordan.'? These
changes have been rendered possible owing to the fact,
as pointed out in the Report of the High Commissioner
for 1920-1925, that ' for some time past Palestine has
been the most peaceful country of any in the Middle
East.' * In its Report to the Council on the work of
the ninth session, the Permanent Mandates Commission
has also noted ' with satisfaction that political unrest
in the country is decreasing and that order has been
preserved in all parts of Palestine.’ The Commission
adds that it 'does not doubt that the mandatory
Power will always have at its disposal local forces
capable, by their composition and number, of preventing
any troubles which might constitute a menace for any
part of the population.' *

! See Report of the Commission
of Inquiry into the Disturbances of
May 1921, Cmd. 1540 (1921), p. 49.

2"Colonial, No. 26 (1927), p. 8.

31bid.,No. 15(1925), p. 5.

4 PM.G.,, Minutes of 9th Session,
p. 217. The words in italics prob-
ably refer to the claim put forward
by the National Council of the Jews
of Palestine in its petition to the
League to the effect that the Jewish
population ' should be given complete
and real opportunity to participate

in every defence or police unit, and
that the enrolment should be based
upon an equality of civil and national
rights of all nationalities in the
country' (ibid, p. 210). It was
pointed out in the petition that the
Jewish population saw in the defence
scheme which preceded the Frontier
Force Ordinance and which the latter
has modified, ' not only an encroaoh-
ment upon its State and civic rights,
but also the danger of disturbances
of peace ' (ibid,).
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Among the measures taken by the Administration of
Palestinefor the preservation of internal peace and public
order, mention should be made of the Collective Punish-
ments Ordinance, 1926," substituted for the Collective
Responsibility for Crime Ordinance, 1921, and other
provisions of various Ordinances. Invirtueof Article5
of the Ordinance, the District Commissioner of a dis-
turbed area in which an offence has been committed
either by the inhabitants themselves or with their
connivance, ' may after enquiry order that a fine® be
levied collectively from the assessable inhabitants of
the area' The Ordinance does not affect individual
liability to penalty (Article 11), and is meant to act as
a deterrent against offences in which whole villages or
tribes may be implicated. Typical illustrations of such
offences are given in the Report of the Commission of
Inquiry into the Disturbances of May 1921, which were
mainly dueto political agitationandincitement to armed
attack by one section of the population against the other.
Now, however, that disturbances of such nature are more
than unlikely, the Collective Punishments Ordinance is
mainly to apply in such cases as tribal or village feuds,
which are still sometimes a cause of anxiety in Palestine,
in common with the neighbouring Arab countries.

The defence of Palestine from external aggression was
mainly entrusted to aBritish garrison, which has gradu-
ally been decreased. Although in virtue of Article 17
of the mandate, as we shall see, part of the cost of
maintenance of the British forces stationed in the
territory may be charged to the local Administration,
there has been no occasion for the latter to contribute
to thiscost.* Moreover, the state of peace, both internal

' 0.G.,, No. 159, March 16, 1926.  collective compensation in the case of

2 h ' damage to or destruction or loss of

Ibid, No. 57, Dec. 15, 1921. property . . . caused by the act of or

% TheCollective Responsibility for  theft by persons unknown' (Art. 2).
Crime Ordinanoe provided only for ' Colonial, No. 17 (1925), p, 12.
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and external, which Palestine enjoys has recently
rendered possible the withdrawal of the military forces
of the Mandatory (except the Royal Air Force) from
the country.

The Mandatory's Right of Passage.—Thelast provision
to be examined in connection with Article 17 of the
mandate is the one embodied in its final paragraph;
it reads as follows: ' The Mandatory shall be entitled
at all times to use the roads, railways and ports of
Palestine for the movement of armed forces and the
carriage of fuel and supplies! What is provided for in
this paragraph in favour of the Mandatory ssems to be
an international servitude of passage.

Thewords' at all times ' should not be taken to imply
that the above servitude is of a perpetual character;
what they mean is: in time of peace aswell asintime
of war, in time of internal order as well as in time of
disturbances. They do certainly not mean that the
right of passage may be exercised by Great Britain in
Palestine—or by France in Syria, as a similar provision
is inserted in the French mandate for Syria (Article 2,
paragraph 4)—even when the mandate has ceased to be
in force. It isindeed upon 'the Mandatory/ and not
Great Britain or France as the cae may be, that the
above right has been conferred. But is it only in his
capacity as such that the Mandatory is entitled to
exercise the above right ? In other words, may the
Mandatory use the roads, ports, etc., of Palestine only
in the event of this being necessary in the interests of
Palestine, or is he authorized by the above provision
to make use of Palestine as a base for his own military
or naval operations? There can be little doubt that
the general principles of the mandates system would
condemn such an interpretation, but the question is
whether a derogation was not made to these principles
in the case of A mandates. It may be said that, in



DEFENCE AND PUBLIC ORDER 217

virtue of Article X X 1| of the Covenant itself, it is only
to the B and C categories of mandates that the inter-
diction to use mandated territories as naval or military
bases by the respective Mandatories was meant to apply.
It is, however, to be pointed out that the fundamental
principles of the mandates system—and the principle
involved in the above question is undoubtedly one of
them—have been found, both by the competent auth-
orities of the League and the Mandatories themselves,
to be of common application in the various categories
of mandates, except in cases of express provision to the
contrary. There seems, however, to be nothing in the
wording of Article 17, paragraph 3, that might be con-
strued as amounting to a derogation of the above
principles. Besides, it has to be borne in mind that
the right of the Mandatory is only one of passage,
as indicated by the terms ' movement,’ ' carriage,
which can hardly be said to include the establishment
of naval or military bases.

Moreover, the whole question of the international
status of Palestine—and the same is true of Syria—is
involved in the interpretation of the above provision.
We shall s that an international status, distinct from
that of the Mandatories, has been assigned to territories
under mandate; if, however, Article 17, paragraph 3,
should be construed as implying that the Mandatory-
irrespective of whether or not he acts in his capacity as
such—is entitled to use Palestine territory for military
ends in the event of awar inwhich heisinvolved, there
can be little doubt that the above principle becomes no
more than a dead letter. It has, indeed, been pointed
out that

"It would be unreasonable for Palestine or Syria to be
abletoclaimtheprivilegesof neutrality whenitsterritory
is subjected to a servitude inconsistent with neutrality.
In time of war international law recognizes belligerency
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and neutrality ; it knowsno tertiumquid. If abelligerent
is authorized to use certain territory as a base of opera-
tions, then that territory is belligerent territory. Thus
mandated territories [of the A category] will beinvolved
automatically in the wars of their Mandatories."

It is, indeed, mainly in time of war that questions
connected with the right of passage of the Mandatory
may become of vital importance to Palestine, while in
time of peace it would sometimes be difficult, if not
impossible, to establish in whose interest the above right
was exercised, or to what extent the mandated territory
benefited by it directly. The main question which
may be raised in this case is that of the expense. In
this connection it is of interest to note that, in answer
to a question of the Permanent Mandates Commission,
the Mandatory has declared that 'all expenditure
involved [under the above provision] has been defrayed
by His Majesty's Government.' 2

3. PUBLIC FINANCE

Obligations of the Mandatory.—There is no general
provision in the mandate laying down the principles
upon which the Mandatory should base his financial
policy in Palestine. It seems, therefore, to be his
duty to apply to the special case of Palestine the
general rules which have been recognized as inherent
parts of the mandates system as a whole, and which the
various Mandatories have carried into effect in the
territories respectively entrusted to them. The guiding
principle underlying those rules is that the financial
policy of the Mandatory is to be framed in such a way
as to enable the territory under his mandate gradually
to progress to financial independence. No country,
indeed, can ever be or become politically independent

1M, Lewis, op. dt., p. 464. 2 Colonial, No. 17 (1925), p. 13
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unlessit has previously achieved financial independence,
and as the ultimate aim of the mandates system is to
enable mandated territories ' to stand alone,' the only
financial policy for thé Mandatory to pursue is the
one that leads towards that end, or at least does
not prevent it from being attained. This principle is
especially emphasized in the case of the territories under
A mandates, with regard to which it seems to have been
the definite intention of the framers of Article X X 11
of the Covenant that the mandate period should be the
shortest.

As early in the development of the mandates system
as 1921, the question of financial policy in mandated
territories was dealt with by the Permanent Mandates
Commission. It was then pointed out by one of its
members that

"Article X X I'l of the Covenant, of which, moreover, the
original draft wasin English, seemed to reflect the British
colonial view, in accordance with which a colony ought
to be self-supporting and have recourse as seldom as
possible to the home country for financial support. By
analogy, the authors of the Covenant had aPpeared to
extend that principle to mandated territories.'

Although it may appear at first sight that such policy
would only serve the interests of the Mandatories, yet
there seems to be little doubt that the main reason why
it was recommended by the Permanent Mandates Com-
mission and has since been established as an integral
part of the mandates system was that it furthered the
interests of the mandated territories themselves. In-
deed, aslong as such territories depend upon the financial
assistance of their respective Mandatories, it is obvious
that the ultimate purpose of the mandate will have
to remain in abeyance. Moreover, constant appeals
made by a given territory under mandate to the funds

! PM.C., Minutes of 1s Sesion, p. 23,
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of the mandatory Government may result in serious
political consequences, as it would become increasingly
difficult for that Government to resist such pressure as
may be exercised by his own taxpayers (who constitute
at the same time the bulk of the electorate) against the
continuance of an expensive mandate. This sort of
pressure has in fact been felt with regard to certain
colonies which have proved too burdensome for the
Exchequer of the colonizing Power; and it may be feared
that, should a similar situation arise with regard to
any mandated territory, the position of the mandatory
Government would be even more difficult than in the
caze of acolony. The latter, indeed, may provide some
economic or commercial compensation to the colonizing
Power for its financial contribution, while no such
benefits, as we shall sse may directly and exclusively
be derived by any Mandatory from territories under his
mandate.

It islargely on financial grounds that the continuance
of the mandates for Mesopotamia and Palestine has been
either criticized or opposed in the British Parliament.
With regard to the former, financial considerations were
prominent among those that strengthened the opposition
to the renewa of the Anglo-lragi Treaty consequent
upon the Mosul award of the Council of the League ; as
far as Palestine is concerned, financial arguments have
frequently been put forward even by those who have
really objected to the mandate for reasons of quite a
different nature. It is mainly thanks to the substantial
decrease year by year in the expenditure incurred by the
Mandatory in or for Palestine that the criticism of this
mandate has materially subsided.

It may therefore be said that it is chiefly in the
interest of the mandated territories that the above
principle has been laid down by the mandates system.
The obligation of the Mandatory to guide territories
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under his mandate towards financial independence is
thus based upon the right of those territories: (a) to
benefit from the advantages of the régime established
in virtue of Article X X 11 of the Covenant, so long as it
may be necessary; (b) to become wholly independent
when they are ' able to stand alone.’

The financial policy pursued by the Mandatory in
Palestine has been guided by the above considerations
from the very beginning, even before the mandate came
intoforce. Themainobject of thelocal Administration
in this respect was to meet the budgetary expenditure
of Palesting, as well as its financial obligations, firstly
and chiefly from the resources of the territory itself ;
the assstance of the Mandatory's Exchequer was re-
sorted to only in so far as it was not found possble to
cover the military expenditure of the territory or to
secure loans and advances.  Consequently the following
principles have been laid down:

(1) Financial autonomy isto be granted to Palestine.

(2) Military expenditure is provisionally to be borne
by the Mandatory.

(3) The Mandatory is to guarantee such loans as
may be necessary for the development of the
territory.

(1) THE PRINCIPLE OF FINANCIAL AUTONOMY

By virtueof thisprinciplethe mandatedterritory isto
have a budget of its own, entirely distinct from that of
the Mandatory. |ts main object is to secure the use of
the local revenue for the territory's own benefit, and the
Mandatory isaccorded no right to any surplus of revenue
over expenditure that may result from the local budget.
Any such surplus must be spent in or for the territory,
subject to what has been said above with regard to the
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interest the latter may have in lightening the burden
of the Mandatory's expenses. This, indeed, is merely
the financial expression of the general principle that the
trust held by the Mandatory is of a gratuitous nature.
The question of appropriation of budgetary surpluses
in mandated territories is, however, to be left to the
Mandatory's own discretion, subject, of course, to the
supervision of the League. Inthe event of adeficititis
the duty of the Mandatory first to attempt the balancing
of the budget with the resources of the territory itself,
and only when this cannot be achieved is he to meet
such deficit from his own budget. It has been pointed
out within the Permanent Mandates Commission that
the fact of the Mandatory's occasionally covering the
deficits of a mandated territory does not affect the
principle of financial autonomy ; a budgetary deficit,
as has been said, is mainly a question of treasury, while
the principle of financial autonomy is of administrative
character; and it may be added that the application of
this principle to mandated territories is a question of
international character in so far as it constitutes an
integral part of the mandates system itself.

These are the broad lines of financial policy which
Mandatories have to follow, and, as appears from the
successive reports on the administration of Palestine,
they have always been applied in that territory. Before
reducing the Mandatory's expenses for the defence of
Palestine, the local Administration found it necessary
to devote considerable sums to the construction and
purchase of railways,’ the construction of roads and
various public works. On the other hand, it gradually
reduced the expenditure charged to the ordinary budget
of the territory, thus partly relieving the local taxpayer
by suppressing or reducing some of the previous Turkish

! Such as the Jerusdem-Jaffa railway, which belonged to a French
Company (Colonial, No. 15, p. 7).
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taxes." Moreover, there was no occasion for the Man-
datory to cover any deficit of the Palestine civil admini-
stration (the question of military expenditure will be
dealt with later), and aready in the first report it is
stated that the cost of this administration 'has been
kept within the amount of the local revenue, and no
grant-in-aid is received from the British Exchequer.' 2
This, according to subsequent reports, seams to be still
the position asawhole.®

In connection with the question of financial autonomy,
and as a further step in its development, a specia Order
in Council has been promulgated prowdlng for the
establishment of a 'Palestine currency.* Transjordan
was expressdy excluded from the scope of the Order
(Article 9).

MILITARY EXPENDITURE

(2) MILITARY EXPENDITURE

It may be considered as afairly well established prin-
ciple of the mandates system that it is the Mandatory's

! 'Certain among them,' says the
above Report, 'that wereirritating
and vexatious have been repealed or
amended. The practice of farming
out to contractors the collection of

regarded in this light. In other
words, they do not constitute an
admission of tenancy. It follows
that if the tithe is changed to a tax
of this nature it will cease to be the

agricultural tithes has been abolished.
The tax payable to secure exemption
from military service has disappeared
with compulsory military service
itself. A number of changes have
been made in the customs tariff.
But, as a whole, the fiscal system
remains much as it was' {ibid,
pp. 6-7). It has since been announced
that the tithe, which constitutes
one of the main sources of local
revenue, is to be replaced by a new
tax on land. [In the meantime it
was reduced from 12J to 10 per cent. ]
The contemplated change will in-
volve a substantial reform of the
land system in Palestine, as may be
seen from the following quotation:
'The tithe was and is regarded as a
rent paid by an occupier to an owner
(the State). The ordinary taxes of a
fixed amount payable in cash are not

mark and admission of absence of
ownership. The forthcoming settle-
ment is intended to introduce such a
change' (Mr. JusticeTute, The Law of
Sate Lands in Palestine, in J.C.L.,
vol.ix. partiv. (Nov. 1927), p. 182).
It is probably on account of the wide
scope of the contemplated reform
that the abolition of the tithe has
been so long overdue, in spite of its
obvious defects. A vivid criticism
of thetithe is made by J. C. Wedg-
wood in The Seventh Dominion, pp.
15-19.

' Interim Report on the Civil
Administration of Palestine, July
1920-June 1921, Cmd. 1499 (1921),
p. 10.

3 ¢ Colonial, No. 15, p. 7.

* The Palestine Currenoy Order
in Council, 1927, 0O.G, No. 193,
Aug. 16, 1927.



224

duty to bear, at least in the early stages of his admini-
stration, such expenses as are necessary for, or connected
with, the defence of the territory under his mandate.
Although no special provision to this effect has been
embodied in the mandates, this has always been the
practice of the various Mandatories. Asfar asPalestine,
however, is concerned, the above principle seems to be
implied in the following provision, common only to the
A mandates: ' NothinginthisArticleshall precludethe
Administration of Palestine from contributing to the
cost of the maintenance of the forces of the Mandatory
in Palestine ' (Article 17, paragraph 2). What it means
is that the cost of maintenance of the Mandatory's forces
in Palestine is to be borne first by the Mandatory him-
self, who is allowed, however, to ask the local Admini-
stration to contribute towardsit. Such contributionis,
naturally, subjecttoandlimitedby thefinancial capacity
of the territory ; but as on the one hand this capacity
is gradually increasing—owing largely to immigration
and importation of capital—and on the other, military
expenditure is constantly diminishing—owing to internal
and external peace, which seems to have been definitely
established—it is to be expected that soon no more
financial grants of the Mandatory for the defence of
Palestine will be necessary.

Moreover, time and again it has been pointed out by
the British Government itself that it was open to doubt
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! 'The cost to the British tax-
payer,' Baysthe High Commissioner's
Report for 1920-25, 'which was
£3,155,000 in 1921-22, has been re-
duced year by year and is estimated
for 1925-26 at £640,600. If no un-
toward events occur, this sum also
may be subject to reduction in the
near future." And in thisconnection
the Report adds that ‘'apart from
the cost of the garrison, there is
not, and has never been, any grant
from the British Exchequer in aid of
the Civil Administration of Pales-
tine' (Colonial, No. 15, p. 5). This,

however, does not include Trans-
jordan, as may be seen from the
following quotation : ' The finanoial
transactions of the Transjordania
Government are not incorporated
in Palestine accounts, and advances
made by Palestine before the 1st
April 1921 have been recovered
from the Parliamentary grant-in-aid
to Transjordaniafor the year 1921-2 '
(ReportonPalestineAdministration,
July 1920-December 1921, p. 6).
For the financial year 1926-27 the
estimate was only £16,000 (P.D.
(H. of C.), vol. 207, col. 656).
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whether the whole cost of maintenance of the British
garrison (including the Royal Air Force) stationed in
certain mandated territories should be considered as
being incurred exclusively for the benefit of these
territories. Indeed, part at least, if not the whole, of
the garrison, and especially the Air Force, stationed in
Iraq, for instance, would have had to be kept up by the
British taxpayer even if there had been no such territory
to defend. Thisis equally truewith regard to Palestine
and Transjordan.! Oneisthereforejustifiedin thinking
‘that the additional expenditure caused to the British
taxpayer by Palestine proper—the Air Force is, indeed,
mainly concerned with the defence of Transjordan—is,
in fact, largely inferior even to the reduced figures
which appear in the British budget estimates.?
Solongasitisthe Mandatory who defrays the military
expenditure for the territory under his mandate, it seems
to beirrelevant from the point of view of the mandates
system whether or no the forces maintained in the
territory are strictly those that are indispensable for
the defence of the latter—subject, however, to the
obligation of the Mandatory not to use such territory

! Indeed, the reoent treaty be-
tween Great Britain and Transjordan
provides that the latter will bear ' as
soon as the financial resources of the
country permit, the excess of the cost
of the British forces stationed in
Transjordan, so far as such forces
may be deemed by His Britannic
Majesty to be employed in respect of
Transjordan, over the cost of such
forces if stationed in Great Britain'
(Art. 11).

2 |n spite of the fact that the
Frontier Defence Force, as we have
seen, is 'principally required for
service in Transjordan,' the latter
territory is only charged with one-
sixth of its cost, although it 're-
cognizes the principle that the cost
of the forces required for the defenoe
of Transjordan is a charge on the
revenues of that territory’ (Art. 11

of the Anglo-Transjordan Treaty).
The balance, as appears from the
Report on the Administration of
Palestine and Transjordan for 1926,
"is borne by the Palestine Govern-
ment with the assistance in 1926 of
a grant-in-aid from the British
Government' [Colonial, No. 26, p. 8).
Although there can be no doubt that
the defence of Transjordan against
desert raids is of direct and imme-
diate conoern to Palestine, it is pro-
bably true to say that the Palestine
Government bears financially more
than what should be its share in
the defence of the country. The

grants-in-aid of the British Govern-

ment for defence purposes may there-
fore be said to be made, at the
present moment, exclusively in the
interest of Transjordan. They are
explicitly provided for in the above
treaty (Art. 12).
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as amilitary or naval base. On the other hand, when
the mandated territory is asked to defray, or to con-
tribute towards, the above expenditure, it isthe duty of
the Mandatory to limit his forces in that territory to
such numbers as are strictly necessary for defence and
preservation of public order. ' Except for such purposes,
says the mandate,' no military, naval or air forces shall
be raised or maintained by the Administration of
Palestine ' (Article 17, paragraph 1 in fine)} Otherwise,
the Mandatory may have part of the cost of maintenance
of his own forces paid for by the mandated territory,
which would be inconsistent with the gratuitous nature
of the mandatory trust.

(3) LOANS, ADVANCES AND INVESTMENTS

Under this heading there was examined by the
Permanent Mandates Commission (mainly at the third,
fourth, fifth and sixth sessons) a most important
question involving fundamental issues of the mandates
system. This question, like practically all the others
dealt with by the Commission, was raised not with
a view to solving some theoretical problem but in
order to remove a definite practical difficulty. Inthe
opinion of the Commission ' mandated territories were
exposed to an economic disadvantage in conseguence of
the popular doubts as to the stability of the mandates.'
This ssems to have largely prevented individual capital-
ists from making investments in these territories, and
mandatory Governments from providing the necessary
guarantee for loans. On the other hand, it was asked
whether the mandatory principles would allow the

! The word 'maintained sems as we have seen, as distinguished
clearly(1 to refer to expenditure, as from 'the Mandatory.'
any other interpretation would make
it ‘more or less synonymous with 2 Memorandum by Sir Frederick
"raised,’ and theréfore” superfluous. (now Lord) Lu ard,%’.M.C., Minutes
'Administration of Palestine' isused,  of 5th Sesion (Annexe 6), p. 176.
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assignment of special guarantees (railways for instance)
to the service of such loans as might be granted or
guaranteed by the Mandatory.

With regard to the first question, involving the far
more general one of the termination of the mandate,
the Permanent Mandates Commission decided, after pro-
longed discussions continued through four consecutive
sessions, to submit to the consideration of the Council
the following draft resolution :

' The Council of the League of Nations ... (1) Declares
that obligations assumed by a mandatory Power in a
mandated territory and rights of every kind regularly
acquired under its administration, shall have under all
circumstances the same validity as if the mandatory
Power were sovereign. (2) Decides that: (a) In the
event of a cessation of a mandate or of its transfer—
however improbable this may be—to a fresh mandatory
Power, the Council, without whose approval no such
change can take place, will not give such approval unless
it has been assured in advance that the new Government
undertaking the administration of the territory will accept
responsibility for the fulfilment of the financial obliga-
tions regularly assumed by the former mandatory Power
and will engage that all rights regularly acquired under
the administration of the latter shall be respected,
(b) Moreover, the Council, when this change has been
effected, will continue to use all its influence to ensure
the fulfilment of these obligations, as has already been
expressly provided in the mandatesfor Syria and Lebanon
and for Palestine."

This reference to the mandates for Palestine and
Syria concerns the following provision: 'In the event
of the termination of the mandate . . . the Council of
the League of Nations . .. shall use its influence for
securing, under guarantee of the League, that the

IR submitted to the Council of the L P.if.C., Minutes of 6th
Seson e
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Government of Palestine will fully honour the financial
obligations legitimately incurred by the Administration
of Palestine during the period of the mandate . .
(Article 28 of the mandate for Palestine; a similar
provision is to be found in Article 19 of the mandate
for Syria).! It is the absence of some such provision
in the B and C categories of mandates that seems to
have mainly prompted the Permanent Mandates Com-
mission to suggest that some declaration be made by
the Council with a view to reassuring both the Man-
datories and the prospective private investors as to the
security of their advances and investments in mandated
territories. All that the above draft resolution con-
templated was to extend to such territories the applica-
tionof the general principlesof international law relating
to succession of States.

One might have thought that 'the reserve and
hesitation displayed by private capitalists and even
mandatory Powers' to invest capital in mandated
territories would be far greater as regards the A than the
B and C mandates, owing to the fact that the former
are generally intended to be of shorter duration. EXx-
perience, however, has shown that this was not the case,
although thereisnothing to prove that the comparatively
more favourable position of Palestine and Syria, in this
respect, is due to the above special provision inserted
in the A mandates. Palestine especially may be said
to be in a somewhat privileged position with regard to
investments. Capital is imported into Palestine not so
much under the guarantee of the general provisions of
the mandate as of those relating to the Jewish national

THE MANDATE PROPER

! Thewords ' shall use itsinfluence
for securing’ were substituted by
the Council for 'shall make such
arrangements as may be deemed
necessary ... for securing. This
alteration was decided upon after it
was pointed out by the Secretary

General of the League that the former
draft of Art. 28 'imposed on the
League a new guarantee which was
of a financial character,’ and that
'the League had not hitherto
accepted a guarantee of this kind'
(0J., Aug. 1922 (Part I1.), p. 82?).
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home. Investments are largely made through, or under
the guidance of, the Jewish agency, which, in virtue of
Article 4 of the mandate, as we have seen, is ' to secure
the co-operation of all Jews who are willing to assist in
the establishment of the Jewish national home. In.
addition to its own budget,* consisting almost exclusively
of imported capital and spent practically in its entirety
within Palestine, through its various departments (I m-
migration, Agricultural and Urban Colonization, Educa-
tion, Public Welfare, etc.), the Jewish agency (at present
the Zionist Organization) controls, partly or wholly, a
number of companies investing considerable amounts
of capital in the country for the construction of public
works, electrification, mining, etc. It seems, therefore,
that, as far as Palestine is concerned, the application of
the mandate, far from having exposed the territory to
such economic disadvantages as have been referred to
above, has on the contrary diverted to it a compara-
tively large flow of capital, to the benefit of the country
as a whole.

As regards the second question raised by the Per-
manent Mandates Commission, namely that of the
hypothecation of certain works (railways, harbours,
etc.) to the Mandatory against such loans and advances
as the latter may grant or guarantee in the interest of
territories under his mandate, there is some difficulty
in forming a definite judgment on the matter, owing
to conflicting opinions which have been expressed by
competent authorities. A draft decision was submitted
by the British member on the Permanent Mandates
Commission providing that the Commission should
recommend inter alia that' any advances or loans made
by the mandatory Power should not be secured in any
particular property, such as railway or harbour or land

! Amounting to about a third of the budget of the Palestine Admini-
stration.



230 THE MANDATE PROPER

etc., but as a free charge on the revenue of the mandated
territory,' the reason apparently being that in case of
such security being taken, 'those works or lands are
thereby mortgaged to the Mandatory, and it may be said
that the mandatory principle has consequently been
|mper|lled in favour of annexation.' = It is added that
"if the hypothetical test of transfer of the mandate be
applied, it is clear that no succeeding Mandatory could
undertake the mandate if such important assts of the
country were owned by aforeign Power (viz. theretiring
Mandatory).'> The opposite view was taken by the
vice-chairman of the Commission, who pointed out that
' property used as security for a loan does not ipso facto
pass into the possession of the lender [in this case the
Mandatory]; although mortgaged to the lender, it does
not belong to him unless execution has taken place and
the lender has actually acquired ownership.' * He did
not sse therefore, ' how the taking of securities of any
kind can be regarded as a measure equivalent to annexa-
tion and, consequently one imperilling the mandatory
principle.” Thisdivergence of view ssamsto correspond
to the different conceptions of English law on the one
hand and what is generally called Continental law on the
other, as to where the legal ownership of mortgaged
property resdes. As far as mandated territories,
however, are concerned, this question appears to be of
theoretical rather than practical importance. Indeed,
the rapporteur of the Permanent Mandates Commission,
formerly Director of the Mandates Section at the
Secretariat of the League, was of the opinion that the
question could hardly arise in practice. He said :
" Disposing as it does of the public finances of the

territory, such a Power [the Mandatory] is obviously free
! P.M.C., Minutes of 5th S 4 P.M. C., Minutes of 6th Session,
son, p. 180. p. 151.

Ibid., p. 179. 5 ]
* Ibid. Ibid.
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to take from the revenue yield a sum sufficient to cover
this service [of theloan or advancegranted by it]. What
reasons might lead a mandatory Power to have security
for a debt when the debtor's resources are entirely at
its disposal ? . . . We should note, moreover, that no
transaction of the kind has ever been brought to the
notice of the Permanent Mandates Commission." '

This is, indeed, the case with such cash advances for
capital expenditure upon railway and other public works
and services as have been made by the British Crown
Agents for the Colonies to the Administration of Pales-
tine, and with certain imperial assets (railways, roads,
etc., constructed by the British army for military
purposes, mainly during the war) which have been
handed over to the latter with the intention that their
value ' should be entered against Palestine as a book-
debt, and that so soon as the finances of Palestine admit,
payments by way of interest and sinking fund on this
book-debt should be made by Palestine to His Majesty's

Government.' 2

Such payments are provided for in the Palestine |oan
which the Mandatory has been asked to guarantee.

! PM.C, Minutes of 6th Session,
p. 158.

2 Statement by the Under Secre-
tary of State for the Colonies, P.D.
(H. of L.), vol. 58, col.152. Accord-
ing to the High Commissioner's
Report for 1920-25, 'the post-war
value to Palestine of these assets
has been variously estimated at from
onetotwo million pounds' (Colonial,
No. 15, p. 8); the above statement,
however, estimates it at an approxi-
mate figure exceeding the latter
amount {ibid., col. 151). As to the
cash advances or temporary loans,
their total amount, up to July 1924,
was over £1,500,000 (ibid.), but
they seem to have risen to about
£2,000,000 by the end of March
1925, as may be seen from the High
Commissioner's Report (p. 7). Itis
difficult, however, to ascertain the

exact amount of these advances, and
even the Permanent Mandates Com-
mission seems not to have been pro-
vided with the necessary material.
In its report on the work of the
7th Session submitted to the Council
of the League the Commission says
that "it would ... be useful to have
a separate table showing the funds
advanced, loaned or given gratuit-
ously to the Palestine Government
by the British Government year by
year since it assumed control as
Mandatory Power' {P.M. C., Minutes
of 7th Session, p. 214). ' Fuller ex-
planations' and ‘further details'
regarding the state of public finance
in Palestine were also asked for by
the Permanent Mandates Commis-
sion at its 9th Session (see Minutes,
p. 217) and 11th Session (Report to
the Council, p. 3).
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The British Government decided in principle that such
guarantee should be given, but the authority of an Act
of Parliament was necessary to this effect. Two years
later the question of the Palestine loan came up in
the House of Commons together with that of the East
Africa loan, the resolution before the House being to
the effect

"That it is expedient to authorize the Treasury to guar-
antee the payment of the principal of and the interest
on ... a loan to be raised by the Government of
Palestine not exceeding an amount sufficient to raise
£4,500,000."

It seems that a smaller amount was originally contem-
plated, and the sum of £3,000,000 was mentioned, though
not authoritatively, in this connection.? The increase
was probably due to a desire that the loan should
enable Palestine to repay a more substantial part
of its liabilities to the Mandatory, without interfering
with the necessary funds for public works and services
(railways, harbours, etc.). Itis, however, to be pointed
out that there has never been any mention, in this
connection, of hypothecation of Palestine property or
revenue either to the Mandatory or to the individual
investors; besides the reason stated above for the
absence of any special guarantees, the surpluses shown
by Palestine budgets for the last few years® have largely
contributed towards making such additional precautions
quite superfluous. The above resolution was agreed to
by the House of Commons, and an Act of Parliament
passed on December 15, 1926.* Subsequently an Ordi-

Y PD. (H. of C), vol. 198, col. p. 7). The surplus, however, ex-

1321 Coeded 4? u?rtb% (;f a mdill£i7%r(1) pounds
1 in ibid.), an ,000 in
lSOgnEj)lgT of L.), vol. 88, cols. 195576 (Statemient made b the
3 " ] ) Secretary of State for the Colonies,
Except in the financial year P.p. (H. of C), vol. 198, col. 1336).

1922-23, which closed with acompara- Public General Acts, 1926, pp.
tively small deficit (Colonial, No. 15, 526-528 (16 & 17 Geo. V. ¢, 62).
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nance’ was enacted by the Government of Palestine
authorizing the High Commissioner 'to issue stock or
bonds or both to an amount sufficient to produce as
nearly as may be the sum of £4,500,000." 2
On the other hand, it is to be borne in mind that
important financial liabilities had to be assumed by
Palestine in respect of the Ottoman Public Debt. In
virtue of Article 241 of the Treaty of Sevres, ' States in
whose favour territory has been detached from Turkey
. under the present treaty, shall participate in the
annual charge for the service of the Ottoman Public
Debt contracted before November 1, 1914.° This
provision applies to Palestine as well as to the other
territories under A mandates, which, as we have seen,
are sometimes referred to as States both in the Treaty
of Sevres and the Treaty of Lausanne. As regards
' the general principle to be adopted in determining the
amount of the annuity to be paid by each State/ it is
provided in Article 243, paragraph 2 of the Treaty of
Sevres—and a similar clause was inserted in the Treaty
of Lausanne, Article 51 (1)—that

' the amount shall bear the same ratio to the total required
for the service of the Debt as the average revenue of the
transferred territory bore to the average revenue of the
whole of Turkey . . . over the three financial” years
1909-10, 1910-11 and 1911-12.
! Palestine Loan Ordinance, 1927, 0.0, No. 189, June 16, 1927.

2 |n virtue of the Schedule to the Ordinance, this amount is to be divided
as follows :

£

1 . Railways 1,640,000
2. Purchase of rallway and other capltal assets from

His Majesty's Government . . 1,000,000

3. Harbour construction and port |mprovements . 1,115,000
4. Public buildings, telegraphs and telephones, sur-

veys, etc. . . . . . . 745,000

4,500,000

% The provisions of the Treaty of the Treaty of Lausanne (Art. 46) be-
Sévres, although not ratified, are  cause their wording happens to lend
cited here in preference to those of itself better to partial quotation.
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The date upon which this liability took effect with
regard to the above territories was fixed for March 1,
1920 (Articles 245 of the Treaty of Sevres and 53,
paragraph 2 of the Treaty of Lausanne). However, in
virtue of Article 55 of the latter treaty, the amounts
falling due between the above date and the date of the
coming into force of the treaty (August 6, 1924) will
be paid ' without interest by means of twenty equal
annuities' from the latter date.

Before the war a specia body known as the Ottoman
Public Debt Administration was responsible for the col-
lection of such revenues as have been assigned to the
service of the Turkish foreign debt, and invirtue of the
Treaty of Sevres ' the system of direct levy of certain
revenues by the existing Administration of the Ottoman
Public Debt shall ... be extended as widely as possible
and applied throughout the provinces remaining Turkish "
(Article 246, paragraph 4). With regard to the terri-
tories detached from Turkey, it is only stipulated that
they ' shall give adequate guarantees for the payment
of the share of the above annual charge allotted to them
respectively' (Article 241, paragraph 2). The Treaty
of Lausanne aso spesks in this connection only of
" adequate security' to be assgned to the Council
of the Debt (Article 48, paragraph 1). Whatever
construction may be placed upon the term ' security,’
either in itself or as distinguished from ' guarantee,’ -
there can be little doubt that it was definitely intended
not to impose any such measure as hypothecation of

234

! The italics are the author's.

e ey be said that the expres-
sion ' shall assign adeguate security’
implies a more definite guarantée
than the one provided for in the
above clause of the Treaty of Sevres,
the object of this substitution being
to oounter-balance partly the loss,
under the Treaty of Lausanne, of

the specia guarantees which the
Treaty of Sevres has stipulated from
the provinces remaining Turkish.
It has, however, to be pointed out
that in the French version of the
Treaty of Sevres and the Treaty of
Lausanne the identical expression
'gages suffisants is used for both
"adequate guarantee' and ' adequate
security.'
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revenue upon the territories detached from Turkey.
This has enabled the Palestine Government to amalga-
mate the special revenue of the former Ottoman Public
Debt Administration with the general revenue of the
country, and it is the Palestine budget as a whole—not
specialy assigned taxes or revenues—that is responsible
for the service of Paesting's share in respect of the
Ottoman Public Debt as fixed by the Council of the
Debt." Indeed, in virtue of Article 2 of the Ottoman
Debt (Payment of Annuities) Ordinance, 1925, the
above share 'shall be a first charge upon and shall be
payable out of the general revenue and assets of
Palestine.’

4. CIVIL AND RELIGIOUS RIGHTS AND INTERESTS

The mandate for Palestine, as we have seen, contains
frequent mention of the rights, interests and position
of the local inhabitants which the Mandatory isto safe-
guard. Such mention is particularly made in the
provisions affecting the national home policy, with the
object of securing that no prejudice whatever shall be
caused, either to Palestine as a whole or to the non-
Jewish sections of the population, by the above policy
in its various aspects. The provisionsin question have
already been dealt with; there are, however, others
which are not necessarily connected with the national
home policy. These may be grouped in two distinct
categories according to whether they affect individual
rightsand interests of theinhabitantsor collectiverights
and interests of the various communitiesin Palestine,

1914 (P.D. (H. of C), vol. 200, col.
2291). The actual annuities amount

! According to a statement made
by the Under-Secretary of State for

the Colonies, ' Palestine's share of the
Ottoman Public Debt is 2'46 per
cent, as regards the loans prior to
October 17, 1912, and 302 per cent,
as regards the loans raised between
October 17, 1912, and November 1,

to nearly L.T.300,000 for the first
twenty yearsand to over L.T.250,000
subsequently.  See Schedule, Otto-
man Debt (Payment of Annuities)
Ordinance, 1925, 0O.G., No, 135,
March 15, 1925.
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(1) INDIVIDUAL RIGHTS AND INTERESTS

The question of individual civil rights—religious
rights being mainly of a collective character, as we shall
see—has been dealt with in a comparatively recent case,
known as that of the Urtas Springs, which came on
appeal from the Supreme Court of Palestine before the
Judicial Committee of the Privy Council.! The facts
were briefly as follows: Owing to the scarcity of water
in Jerusalem during the spring of 1925, an Ordinance’
was enacted by the High Commissioner with a view
to enabling the local authorities of Jerusalem to use
the springs of Urtas (belonging, as it appears, to
the inhabitants of the village of that name) for the
water supply of the city. The Ordinance guaranteed
to every inhabitant of the village a sufficient supply
of water for all his needs (Article 2)—the quantity of
which was to be determined by arbitration in case
of non-agreement (Article 5)—and provided for com-
pensation for any loss he might sustain through the
operation of the Ordinance (laying of pipe-lines on
his land, destruction of crops, etc.), such compensation
equally to be submitted to arbitration in the event of
disagreement as to its amount (Articles 3, 4 and 5).
The inhabitants of Urtas, however, applied by petition
to the Supreme Court for an Order restraining the
Jerusalem authorities from taking their water. The
Order having been granted, for reasons which will appear
later, an appeal was made to His Majesty in Council,
pending which the operation of the injunction was
stayed. The Judicial Committee reversed the judg-
ment of the Supreme .Court, setting aside the above
Order and dismissing the petition.

Before the main issue involving the rights of the
! Jerusalem-Jaffa District Governor 2 The Urtas Springs Ordinance,

and another v. Suleiman Murraand 1925, O.G (Extraordinary), May 25,
others, [1926] A.C., pp. 321-330. 1925.
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inhabitants is dealt with, a few preliminary remarks
have to be made with regard to questions of procedure
and competence. These, as we shall see, are mainly
connected with the provisions of the Palestine Constitu-
tion, and may be summarized as follows :

() Was the enacting of the Urtas Springs Ordinance,
1925, within the competence of the High Commissioner ?

In virtue of Article 1 of the mandate, as we have
seen, 'the Mandatory shall have full powers of legis-
lation and of administration, save as they may be
limited by the terms of this mandate." These powers
have been partly delegated by the Mandatory to the
High Commissioner in the Palestine (Amendment)
Order in Council, 1923, enacting that he 'shall have
full power and authority ... to promulgate such
Ordinances as may be necessary for the peace, order
and good government of Palestine,’ provided, among
other things, that 'no Ordinance shall be promulgated
which shall be in any way repugnant to or inconsistent
with the provisions of the mandate." The answer to be
given to the above question depends, therefore, upon
the solution of the other question as to whether or not
the Urtas Springs Ordinance is inconsistent with the
provisions of the mandate, and in particular of Article 2,
safeguarding the civil rights of all the inhabitants of
Palestine. The first question is thus merged into the
main issue, which will be examined below.

(b) Is the Supreme Court of Palestine entitled to
question the validity of Ordinances enacted by the
High Commissioner ?

It is under the provision embodied in Article 43,
paragraph 2 of the Palestine Order in Council, 1922,'
that a petition was submitted on behalf of the in-
habitants of Urtas objecting to the validity of the
Urtas Springs Ordinance on the ground of its being

! See Government of Palestine, supra, pp. 185-186.
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inconsistent with the terms of the mandate. The
Supreme Court was satisfied that it was
" bound by the general rule that the validity of laws made
by a legislature which is not sovereign but the creature
of some instrument of government may be questioned by
the local Courts on the ground that they are repugnant
to some provision to be found in that instrument,' *

There are no administrative tribunals in Palestine, and
the wide terms of Article 43, paragraph 2 of the Palestine
Order in Council, 1922, have been interpreted by the
Supreme Court as implying the above general rule.
The latter, indeed, provides a very important guarantee
for the safeguarding of the civil rights of the local
inhabitants, and the Judicial Committee was equally
of the opinion that 'the Supreme Court was fully
justified in entertaining an argument as to the validity
of the Ordinance,' and that ' it was the right and duty
of the Court to examine the terms of the mandate and
to consider whether the Ordinance was in any way
repugnant to those terms,'?

(c) Did an appeal lie in this case from the Supreme
Court of Palestine to the Judicial Committee of the
Privy Council ?

This point was raised at one time but subsequently
dropped. The Palestine Order in Council, 1922 (Article
44), as we have seen, provides for appeals to His Majesty
in Council "in civil matters when the amount or value
in dispute exceeds £E.500," It is under this clause that
the Palestine (Appeal to Privy Council) Order in Council,
1924, has been enacted providing for appeals to the
Judicial Committee from the Supreme Court of Pales-
tine, only when sitting as a Court of Appeal (Article 2).
As, however, in this case the Supreme Court sat

! Quoted under reserve from un-  the Satus of Mandated Areas, in
official  documents, the cae not A.J., vol. xx. (Oot. 1926), p. 769.
having been reported. S dso
Q. Wright, Some Recent Cases on 111926] A.C.,p. 327.
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as a Court of First Instance or, in the terms of the
Palestine Order in Council, 1922, as a High Court of
Justice, the question was raised whether the Judicial
Committee was competent to take cognizance of the
appeal. Special leave was applied for by the appellants
and was granted. It was held by the Judicial Com-
mittee that 'the appeal was competent, since the
jurisdiction under the mandate was jurisdiction in a
foreign country within the description in the preamble
to the Foreign Jurisdiction Act, 1890, *

The above questions of competence and procedure are
purely incidental to the main issue, although important
precedents have been established by the solution of
various points raised both before the Supreme Court of
Palestine and the Judicial Committee of the Privy
Council. The question with which we are concerned
here is connected with the safeguarding of the civil
rights of the inhabitants, as provided for in the Palestine
mandate. What isthe scope and extent of these rights ?
Were they infringed by the Urtas Springs Ordinance,

-and consequently, is this Ordinance ultra vires and
inconsistent with the terms of the mandate ?

The provisions of the mandateinvolved inthe question
are those embodied in Articles 2 and 11. The former
provides, inter alia, that

' the Mandatory shall be responsible . . . for safeguarding
the civil and religious rights of all the inhabitants of
Palestine, irrespective of race and religion,’

whilein Article 11 it is stipulated that the Administra-
tion of Palestine

"shall take all necessary measures to safeguard the interests

! |bid., p. 321. The preamble reads
as follows: 'Whereas by treaty,
capitulation, grant, usage, sufferance
and other lawful means, Her M ajesty
the Queen has jurisdiction within
divers foreign countries . . ." The

expression ' foreign countries' is de-
fined in Sec. 16 of the Act as mean-
ing 'any country or place out of Her
M ajesty'sdominions'—Public General
Acts, 1890, pp. 286-290 (53 & 54

Vict. c¢. 37).
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of the community in connection with the development
of the country, and . . . shall have full power to provide
for the public ownership or control of any of the natural
resources of the country . . .
There seems to be little doubt that the Administration
of Palestine was entitled to ' provide for the public
ownership or control' of the Urtas Springs, which form
part of 'the natural resources of the country,' but the
wording of Article 11 suggests that the interests of the
community should be first safeguarded. In the opinion
of the Supreme Court of Palestine the above provision
means that the individual inhabitants of the country
are entitled to full compensation whenever their rights
are interfered with ; this was said by the Chief Justice
of Palestine to be a 'recognized principle of sound
legislation," and the Urtas Springs Ordinance, not having
fully complied with this principle, was consequently
ultra vires and void. In its decision the Judicial
Committee agreed that in case of expropriation for public
purposes, and i nthe absence of exceptional circumstances,
justice, or, as said elsewhere, natural justice, required
"that fair provision shall be made for compensation,’
It was added, however, that' this depends not upon any
civil right but (as the Chief Justice said) upon principles
of sound legislation,’' This distinction is of the first
importance, because, while the Courts are undoubtedly
competent to see if and to what extent the rights of
the inhabitants have been interfered with,
it cannot be the duty of the Court to examine (at the
instance of any litigant) the legislative and administrative
acts of the Administration, and to consider in every cae
whether they are in accordance with the view held by the
Court as to the requirements of natural justice,' 2
Moreover, it is open to question whether what was called
" full compensation' was not provided for in the Urtas

111926]A.C.,p. 328, 2 Ihid.
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Springs Ordinance. True, Article 2, guaranteeing a
sufficient supply of water to the inhabitants of Urtas,
did not provide for compensation, but, as pointed out by
the Judicial Committee,’ thisis because a breach of that
clause would be awrong for which the persons aggrieved
would be entitled to recover full damages in the local
Courts,"' As to the clause of the Ordinance regarding
arbitration, it is true that the Courts are the natural
guardians of civil rights; but the designation of an
arbitrator to determine the amount of water to be
guaranteed to the inhabitants of Urtas, and to award
compensation for damage to or loss of crops, etc., is
fully within the competence of the High Commissioner.
" There is no question of ousting the jurisdiction of the
Court," saysthe decision of the Judicial Committee. 'A
Court may award damages for a wrong, but cannot
(unless expressly authorized by statute to do so) award
compensation for a lawful expropriation; and when a
right to compensation is given by statute, there can be
no objection to the amount being determined in such
manner as the statute may provide,'?

It has been recognized by the Supreme Court of
Palestine that' no efficient Government can carry on its
work without prejudicing the rights of the citizens," and
that ' the mandate provides for certain cases of un-
avoidable interference with civil rights,”® In the
opinion, therefore, of both the Supreme Court and the
Judicial Committee the provision of Article 2 of the
mandate, safeguarding the civil rights of the local
inhabitants, does not mean

"that all the civil rights of every inhabitant of Palestine

which existed at the date of the mandate are to remain

unaltered throughout its duration; for if that were to
be acondition of theMandatory'sjurisdiction no effective
legislation could be possible.'*

L hid., p. 329. ' Quoted from the above sources.
2 bid. *[1926] A. C, p. 328.
Q



242 THE MANDATE PROPER

Could it be inferred from this restrictive interpretation
that the Judicial authority set up by the Mandatory
in or for Paestine has been ousted in favour of the
Executive and Legidlative authorities (both of which are
at present vested in the High Commissioner, subject to
the instructions of the Mandatory) as far as the interpre-
tation of the mandate is concerned ? In the opinion
of the Supreme Court of Palestine ' the mandate is a
political and not alegal document, and likely to contain
expressions of good intention which are more easy to
write than to read,’ It istrue, as has been pointed out,
that the mandate contains a good many genera pro-
visions, laying down, sometimes in vague terms, broad
lines of policy which the Mandatory isto pursue. But
the presence of such provisions is undoubtedly a feature
of a great many treaties and other international instru-
ments, which, however, do not cease on that account,
to be documents of at least as much legal as political
character. This is even more true with regard to the
mandate, the interpretation and application of which
may be enforced both by the Permanent Court of Inter-
national Justice, under the provision of Article 26,
and the local Courts of Palestine. The Privy Council
in its judgment did not dispute the principle of
judicial cognizance of the mandate, but was of the
opinion that such cognizance as had been rightly taken
by the Supreme Court of Paestine in connection with
Article 2 resulted in a misconstruction of this provision.
It is therefore difficult to se how the view, however
restrictive, taken by the Judicial Committee of Articled
of the mandate would amount to rendering the above
principle ' of little practical value,' or would justify the
conclusion that "in accord with British traditions, the
Courts will presume that the Government in performing
political and administrative acts has correctly inter-
preted the rather vague terms of that instrument [the
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mandate],” The question at issue can hardly be said
to have been of such wide and general character as to
involve the principle of judicial cognizance of the
mandate ; it was merely one of interpretation of a given
provision. ' The key to the true purpose and meaning
of the sentence quoted from Article 2 of the mandate,’
says the decision of the Judicial Committee, 'is to be
found in the concluding words of the Article " irrespect-
ive of race and religion,” and the purpose of the Article
is to secure that in fulfilling the duty which isincumbent
upon every Government to safeguard the rights from
time to time belonging to the inhabitants of the territory
the Mandatory shall not dlscrlml nate in favour of persons
of any one religion or race, = The above provision is
therefore directly connected with the one embodied in
Article 15 of the mandate to the effect that ' no dis-
crimination of any kind shall be made between the
inhabitants of Palestine on the ground of race, religion
or language,’” But while the latter is mainly concerned,
aswe shall s, with the principle of freedom of conscience,
the former is of a more genera character, embracing as
it does all rights, civil aswell as religious, individual as
well as collective.

(2) COLLECTIVE RIGHTS AND INTERESTS OF THE VARIOUS
COMMUNITIES

Local Autonomy (Article 8 of the Mandate).—The first
collective right—if it may be so termed on the ground
of its being guaranteed by a corresponding obligation
assumed by the Mandatory—which is recognized as
belonging to the various communities of Palestine is
that of autonomous administration, as qualified in the
following provision: 'The Mandatory shall, so far as

[?926r Ac\;ht AJ. 32\éol XX. (Oct. 1926), p. 710.
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circumstances permit, encourage local autonomy
(Article 3). Additional importance is acquired by this
provision when read together with the clause embodied
in the preceding Article 2 to the effect that ' the Man-
datory shall be responsible for . . . the development
of self-governing institutions,” It is, indeed, understood
to be the policy of the Mandatory that his duty under
the latter provision, namely, to train the population
towards self-government, should be carried out by means
of a gradual development in local autonomy. It is
in the organization of local rather than of central
government sys the Mandatory's Report for. 1925,
"that real progress towards autonomy can be made
immediately,”  Theoretically this is most in con-
formity with the genera methods contemplated by the
mandates system as a whole, and in fact it represents, at
least for the present, practically the only course open
to the Mandatory after the failure of his successve
attempts to increase the share of the inhabitantsin the
central government of Palestine. This is pointed out
in the observations of the British Government on the
petition submitted by the Executive Committee of the
Palestine Arab Congress to the Permanent Mandates
Commission (May 1926).2 The main object of this
petition—inwhich, as pointed out by the rapporteur, for
the first time the above Committee ' does not take up
an attitude of radical and total opposition to the mandate,
but merely complains of the dleged non-application
of part of that mandate ' *—is to draw the attention of
the Permanent Mandates Commission to the alleged
failure of the Mandatory to encourage local autonomy
in Palestine in conformity with Article 3; and it may
be of interest to note that the very same allegation—
although not on the legal ground that the rights of the

! ; Colonial, No. 20 (1926), p
! P.M.C., Minutes of 9th smon p. 202. 2 Ibid., p. 222.
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inhabitants have been violated, but on the more general
ground that the interests of the community have not
been safeguarded—was made against the Mandatory
in the petition emanating from the National Council
of the Jews of Palestine.!

No written observation was made on this point of the
petition, but the general attitude of the Mandatory may
be gathered from a previous statement of the British
accredited representative to the Permanent Mandates
Commission, to the effect that the Administration of
Palestine

"did not propose to move too fast in the matter owing
to the three different races involved. It would have to
pause before introducing the elective municipal system
on alarge scale, for, with the present state of development
of part of the population, elections would merely prove a
constant source of disturbance.'

However, from the answers given by the British Govern-
ment to the questionnaire of the Permanent Mandates
Commission, it appears that a special Commission was
appointed in 1924 to consider the question of the
development of local government,® and according to
the Mandatory's Report for 1925,

"it is hoped at an early date to put the majority of these
[Municipal and Local] Councils on an elective basis and
to prepare a Municipal Ordinance which will define their
powers and functions with greater precision than the
existing Ottoman law."*

This, as we are going to see, has been achieved by the
Municipal Franchise Ordinance, 1926.
Under the pre-war Turkish régime only part of the

! PM.C., Minutes of 9th Session, 3 Appendices to the Report for

p. 211. . 1924, Colonial, No. 17 (1925), p. 4.
4 Colonial, No. 20 (1926), p. 4.

P.M.a, Minutes of 7th Session, ® 0.G. (Extraordinary), Oct. 11,

p. 111 1926.
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members of the municipal ¢ouncils were eected, the
majority being official; moreover, only Ottoman
Modems had the right either to elect or to be elected
to such councils. At the beginning of the war this
system was altered in favour of the appointment of
municipal councillors by the district governor, and was
continued in its modified form by the military admini-
stration set up by the British forces of occupation. The
Local Councils Ordinance, 1921, enacted under the
civil administration, partly reverted to the pre-war
elective system—with the fundamental difference, how-
ever, that the rights, both active and passive, conferred
upon the inhabitants were no more limited to one
section only of the population, as such discrimination
would have been in direct opposition to the principle
embodied in Article 2 of the mandate. But owing to
the diversity of the éements of the population, no
uniform system could, at that time, be adopted both
for loca and municipal organization. Wherever the
guestion of setting up local authorities was not compli-
cated by the co-existence in the same locality of members
of different communities, provision was made, by Orders
issued under the above Ordinance, for the election of
such authorities by the inhabitants of the town or village
concerned. As regards the municipal areas, most of
which contain a mixed population, the Municipal
Councils Validation Ordinance, 1925, provided that
" pending the holding of municipal elections the district
governor, with the approval of the High Commissioner,
may nominate or suspend a Municipal Council or a
President or any member thereof ' (Article 3).

The Municipal Franchise Ordinance, 1926, which pro-
vides for the substitution of eected for nominated

106G, No. 42, May 1, 1921. Councils Ordinance, No. 2, 1921,
Additional provisions regarding the 0.0., No. 55, Nov. 15, 1921.

constitution and powers of the local
councilt are contained in the Local 20.G.,No. 131, Jan. 15, 1925,



LOCAL AUTONOMY 247

councils ‘in the largest municipal areas® marks an
important step forward in the development of <df-
governing institutions in Palestine. The difficulty of
bringing about this reform lay chiefly, as we have just
seen, in the fact that the inhabitants of some of the
largest municipal areas belong to more than one of the
three recognized communitiesin Palestine. It isaccord-
ingly laid down in Article 7 (3) of the Ordinance that
"if there are among such persons [who are entitled to
vote] members of all three communities . .. a separate
register shall be prepared for the members of each
community,' provided that' if morethan nine-tenths of
such persons are members of one community, a single
register shall be prepared,’ Andinvirtueof Article8(2)
the numbers of members to be elected from the various
registers shall bein the same proportion as the numbers
of names contained in the said registers,' 2

As may be seen from these provisions, it has been
found necessry to introduce a system of community
representation in the municipal organization of the
country. It is probably at the instance of such com-
munities as are in a minority—and chiefly the Jewish
community—that such a course has been followed, as
it may have been feared that any other course would
tend to prejudice their interests. Under the common
register system there is, indeed, a considerable amount
of risk that the communities whose members constitute
aminority in each municipal areawould be inadequately
—if at all—represented, and in the specia case of
Palestine it may be said that the Mandatory was not

at liberty to run the risk,

! The number of municipalities to
which municipal franchise was ex-
tended is 22. They are enumerated
in a schedule attached to the Ordi-
nance, but in virtue of Art. 2 other
municipalities 'may be added by
Order of the High Commissioner in

in view of the provisions

Council.'

2 The drawing up of the registers
of voters and the conduct of muni-
cipal elections are provided for in
the Regulations issued Under the
Ordinance (O.G., No. 176, Dec. 1,
1926).
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embodied in the mandate safeguardlng the rights and
interests of the various communities.*

Freedom of Conscience and Communal Organization.—
Closdly connected with the question of local and munici-
pal organization is, to use the terms of the Mandatory's
Report, ' the regulation of those organs of the severa
communities which are to be entrusted with the
" cultural functions of local government,” The question
of communal organization is, indeed, but another aspect
of the duties assumed by the Mandatory, under Article 3
of the mandate, with regard to local autonomy. ' By
these organs,' says the Report," Modems, Christians and
Jews will be enabled to conduct freely and separately
their communal affairs, leaving to municipal bodies
those enterprises in which Arabs and Jews can profitably
combine on a bass of common interest,'“ In eliminat-
ing ' cultural functions' from the competence of local
and municipal authorities and entrusting them to com-
munal organs, the Mandatory has no more than followed
the general lines of what has been known as the
Millet system under the Turkish régime. Millet was the
term given to distinct religious communities having in
most cass aso some national characteristics of their
own. The Millet enjoyed a considerable amount of
autonomy in the conduct of itsinternal affairs, and mainly
in the administration of its own religious law, in matters
of persona status, such as marriage and divorce, and
with regard to wills, bequests, wakf, etc. We have seen
that this principle was largely embodied in the Palestine
Order in Council, 1922, inthe provisionsdealing with the
establishment of the Religious Courts of the various
communities. On the other hand, a special provision
was inserted in this Order which clearly illustrates, as
we shall s= the connection existing between the

' The 05)poste view ssms to be  Dominion, pp. 19-21.
held by 0. Wedgwood in his
recently published book, The Seventh ' Colonial, No. 20 (1926), p. 4.
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question with which we are concerned here and one of
the fundamental principles of the mandates system as
a whole, namely freedom of conscience, which is ex-
pressly guaranteed in virtue of Article X X Il of the
Covenant.

The question of freedom of conscience and religion
has a somewhat different aspect in Palestine as com-
pared with the mandated territories of the other cate-
gories. In the latter, where the majority of the popula-
tionisstill, asarule, in the primitive stages of religious
development, the provisions of the various mandates
were mainly intended to secure equal opportunity for the
religious missions of the interested States both in Europe
and America. As regards Palestine, however—and this
isalso true of Syria—itisprimarily intheinterests of the
various local communities, as we shall see, that provision
was made for freedom of conscience and religion; this
is indeed of vital importance in a country where the
distinction between the various sections of the popula-
tion—both in law and in fact—is largely drawn along
general lines of areligious character. On the other hand,
a special provision is inserted in the Palestine mandate
to the effect that

"the Mandatory shall be responsible for exercising such
supervision over religious or eleemosynary bodies of all
faiths in Palestine as may be required for the maintenance
of public order and good government. Subject to such
supervision, no measures shall be taken in Palestine to
obstruct or interfere with the enterprise of such bodies
or to discriminate against any representative or member

. of them on the ground of his religion or nationality '
(Article 16).

A comparison between this provision and that of Article
7 or 8, as the case may be, of the B mandates seems
clearly to indicate the difference in aspect referred to
above. While the first places in the foreground the
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obligation of the Mandatory to supervise the various
religiousbodies—inwhich missionsseemto beincluded—
the latter is mainly concerned with the enumeration of
the rights that are to be accorded to the religious
missions ' to enter the territory and to travel and reside
therein, to acquire and possess property, to erect
religious buildings and to open schools throughout the
territory," Thisdifference, however, does not mean that
the Mandatory is entitled to exclude such missions from
Palestine, although the right of entry is not expressly
guaranteed to them in the above Article 16, as in the
case of the B mandates. Such right seems, indeed, to
be implied in the general terms of another provision of
the mandate for Palestine, stipulating that' no person
shall be excluded from Palestine on the sole ground of
hisreligious belief ' (Article 15, paragraph 1 in fine).

Freedom of conscience constitutes one of the main
rights of the various communities of Palestine; Article
15 of the mandate provides that

'the Mandatory shall s that complete freedom of con-
science and the free exercise of all forms of worship,
subject only to the maintenance of public order and
morals, are ensured to all.’

In pursuance of this Article it is stipulated in the
Palestine Order in Council, 1922, that

"all persons in Palestine shall enjoy full liberty of con-
science and thefree exercise of their forms of worship,
subject only to the maintenance of public order and
morals. Each religious community recognized by the
Government shall enjoy autonomy for theinternal affairs
of the community, subject to the provisions of any
Ordinance or Order issued by the High Commissioner'
(Article 83).

Freedom of conscience and communal autonomy, which
are both dealt with in the same provision, are, indeed,
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intimately connected, and the question arose whether
the former should be so extended as to imply the
recognition of a right of separate organization to parts
or sections of any given community, on the ground that
their religious convictions are not fully shared by the
majority of the community to which they belong.
Article 83 of the Palestine Order in Council provides no
answer to this question, since it speaks only of such
religious communities as have been ' recognized by the
Government,' and contains no indication whatever as
to circumstances in which the Mandatory would con-
sider it to be his duty to grant the required recognition.
Three main communities are officially recognized in
Palestine ; these are, in order of the respective numbers
of their members, the Moslem, the Jewish and the
Christian. But besides there is a number of smaller
communities, such as the Druse, the Samaritan, etc.,
as well as a variety of religious sects and beliefs
within the above main communities, especially among
the various Christian Churches. Has any such sect or
group the right to claim recognition as a separate com-
munity within the meaning of the above Article 83 of
the Palestine Order in Council ?

The question was brought to the notice of the Per-
manent Mandates Commission, at its seventh session,
by a petition emanating from the Ashkenasic Jewish
community of Jerusalem, in which it was chiefly alleged
that the proposed community organization

" threatens the existence of the orthodox community, it
deprives Jewish inhabitants of freedom of religion and
conscience and endangers the possibility of observing
religionin communal lifein Palestinein future."

! P.M.C.,, Minutes of 7th S
son, p. 182 An ingance illus
trating to what extent questions of
looal ‘autonomy and freedom of
conscience may be connected is to be
found in the allegation of the peti-

tioners that dauses ' such as givin
women active and passve right ¢
election, which is not practised in
any exising Jewish community,’
are ‘'againd Jewish moras and
religion™ (ibid,).
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This petition was supported by a memorandum from
Agudath Israel submitted at the ninth session of the
Permanent Mandates Commission, in which the fear was
expressed lest the Mandatory
"may adhere to the principle of the unity of the Jewish
religious community and may thus, contrary to the most
elementary rights of the freedom of conscience and
worship, abolish the right to found independent religious
communities,'*

From the oral statements of the British accredited
representative, as well as from the Mandatory's com-
munications to the Permanent Mandates Commission,
it appears, however, that no such right ever existed under
the Turkish regime in favour of any such group as was
represented by the petitioners, and that, consequently,
there can be no question of its abolition. As to the
mandate, while it expressly guarantees freedom of
conscience and religion to all theinhabitants of Palestine,
it does not provide for any special right to autonomous
organization by each section of the community. This,
indeed, as pointed out by the British representative,
"would lead to chaos,’ presumably alluding to the fact
that Article 15 of the mandate makes freedom of con-
science and religion subject to the maintenance of public
order. The principle that the Mandatory is under no
obligation to grant community status to the various
religious groups or sects that either exist or may be
formed in Palestine, is clearly implied in the Religious
Communities Organization Ordinance, 1926,% which has
since been enacted under the provisions of the above-
quoted Article 83 of the Palestine Order in Council, 1922.
Article 2 of the Ordinance provides that

"if any religious community in Palestine makes applica-
tion under this Ordinance, the High Commissioner in

! P.M.C., Minutes of 9th Session, pp. 195-19C.
2 0O.G,, No. 157, Feb. 15, 1926.
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Executive Council may,* with the approval of one of His
Majesty's Principal Secretaries of State, make, and when
made vary or revoke, regulations for its organization as a
religious community and its recognition as such by the
Government of Palestine.'

Subject to such approval, recognition of community
status is therefore left to the discretion of the High
Commissioner, whichin this case had in fact already been
exercised when the group represented by the above
petitioners was informed that' while there would be no
interference with its existence as a separate congregation,
it could not be recognized as a separate community or
be given any official communal status,’> It is not
stated what exactly is implied by such status, except
that any recognized community may form religious and
cultural councils or boards, acquire and hold immovable
and movable property, enter into contracts, impose upon
its members such contributions as may be necessary for
communal purposes ' recoverable in the same way as
municipal taxes and fees! The above Ordinance,
indeed, is mainly an Enabling Law providing that
' separate regulations shall be made in each case, suited
to the special circumstances and organization of the
community concerned," Itisonly, therefore, when such
regulations have been enacted concerning the Jewish
community in Palestine that the Permanent Mandates
Commission will be in a position to say whether or not
there has been any infringement of the principle of
freedom of conscience, as alleged by the authors of the
above petition and memorandum.® It may, however,

! The italics are the author's.

2 P.M.C., Minutes of 9th Session,
p. 198.

% Since this book went to the
publishers, the Jewish Community
Regulations have been issued (0. G.,
No. 202, Jan. 1, 1928) under the
above-quoted Article 2 of the Re-
ligiouaCommunitiesOrdinance, 1926,

providing for the organization of the
Jewish 'religious community and its
recognition as such by the Govern-
ment of Palestine' (Preamble, para-
graph 2).

In virtue of the Regulations the
organs of the community include :
a Rabbinical Council and local Rab-
binical Offices (mainly concerned
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already be pointed out that it ssems to be the opinion
of both the Mandatory and the Commission that the
recognition of the above principle does not imply ipso
facto the right to separate communal organization.
Educational Autonomy.—Another question connected
both with autonomous administration and freedom of
conscienceisthat of education, referred toin Article 15,
paragraph 2 of the mandate in the following terms :

"The right of each community to maintain its own
schools for the education of its own members in its own
language, while conforming to such educational require-
ments of a general nature as the Administration may
impose, shall not be denied or impaired.’

This right has been recognized by the Palestine Govern-
ment and exercised by the various communities—mainly
Jewish and Christian. For the purposes of the above
provision, the term ' community' seems to have been

with the application of Jewish law
in matters regarding willsand chari-
table endowments or in arbitration
of disputes between members of the
community 'where a written sub-
mission of the parties has been
obtained'—Article 10); an Elected
Assembly ‘'representative of the
community, of which the members
shall be elected for a term of three
years' (the main duty of the Assembly
is to ' prescribe the system of col-
lection and maximum amount of any
rate or fee which may be levied or
charged under these Regulations in
an Order which shall be submitted
annually to the High Commissioner
for approval' —Article 13, para-
graph 4) ; a General Council to be
elected each year from among the
members of the Assembly (' it shall
act' —provides Article 14, para-
graph (c)—' as the representative of
the community in its relations with
the Government and it shall be
responsible for the administration
of such affairs and activities as are
entrusted to it by the Government');
Committees of local communities

(each being, in virtue of Article 24,
paragraph (b), 'the recognised re-
presentative of the community before
the District Administration in
matters which are within the com-
petence of the local community').
The organization and functions
of each of these organs are dealt
with in detail by the Regulations.
Particular attention is paid to the
Register which the General Council
is to draw up of all adult Jews in
Palestine (Articles 17 and 18). It
is left to every individual Jew to
decide for himself whether or not he
wishes to belong to the organized
Jewish community, and complete
guarantee is given to any person who
desires his name to be struck off the
Register or ' alleges that his name is
wrongfully included' in it. The
principle of freedom of conscience
sems, therefore, to have been
fully safeguarded in the Regula-
tions, and the Permanent Mandates
Commission will probably be given
an opportunity to express its opinion
on the matter at its forthcoming
session. '
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taken by the Administration in its widest meaning, and
there is little doubt that any section or group could
freely establish and maintainits own schoolsin Palestine.
Educational autonomy, indeed, is in no way dependent
upon the recognition of what has been termed above
' community status," except in so far as such autonomy
may in fact be affected by the provision that contribu-
tions ' recoverable in the same way as municipal taxes
or fees can only be imposed by those sections of
the population to which. community status has been
granted.

There is nothing in the above-quoted provision of
Article 15, paragraph 2 of the mandate to prevent the
Palestine Administration from establishing its own
schoals, provided no discrimination is made between the
various communities and the government schools are
open to all the inhabitants of Palestine without dis-
tinction on grounds of race, religion or language. The
fact that one community is making use of the existing
government schools while the other chooses to exercise
its right under the above provision has, of course,
nothing to do with discrimination, unless specia facilities
or privileges are granted to any given community as
compared with the others, from the financial or educa
tional point of view. Again, there can be no question
of discrimination if, as a consequence of the fact that a
certain community has preferred the government schools
to its own, the Administration has had to adapt its
schools to the requirements of that particular commun-
ity. Thefact, for instance, that the government schools
in Palestine became in many respects practically Arab
schools, and that the language of instruction in these
schools is Arabic throughout,' does not constitute in
itself any discrimination, so long as the Administration
is ready to introduce the necessary changes if and when

! Colonial, No. 12 (1925), p. 28.
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any non-Arab community should decide to renounce its
right under Article 15, paragraph 2. Thisright, indeed
—Ilike all other rights—may be renounced, and con-
sequently an additional responsibility may be placed
upon the Administration to provide for the educational
needs of any such community. It is for this practical
consideration mainly that the Administration would
be well advised to encourage the various communities
in establishing their own schools and to assist them
adequately in their maintenance.

The question of the Government's contribution to-
wards the schools established by the various communities
in Palestine was dealt with by the Permanent Mandates
Commission at its seventh and ninth sessions, in con-
nection with the memoranda and covering letters sub-
mitted by the Zionist Organization. It was maintained
in these communications that the Jews in Palestine
should receive from the Administration for educational
purposes a share proportionate to their numbers; in
other words, that the proportion between the amount of
the grants-in-aid to Jewish schools and the total sum
appropriated by the Administration to education should
be based on such fraction of the local population as the
Jewish community in Palestine may from time to time
represent.” The Mandatory, however, declared in his
observations that he was

"unable to accept the contention that the Palestine
Government are under any obligation to ensure that in
any head of expenditure of the Palestine estimates the
amount of money devoted to the needs of service of a
particular part of the people of Palestine should be pro-
portionate to the size of that part.' ?

Indeed, no obligation whatever is laid in the mandate

! P.M.C., Minutes of 7th Sesion, 2 P.M.C., Minutes of 7th Sesion,
p. 21(%1 and Minutes of 9th Sesson, p. 193,
p. 200.
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upon the Administration to contribute towards the
maintenance of the schools established by the various
communities, and the Mandatory's contention may
further be corroborated by the fact that Article 15,
paragraph 2, speaks of ' the right of each community to
maintain its own schools,' thus presumably indicating
that the responsibility for the maintenance of their
schools lies with the communities themselves.! More-
over, to recognize the above principle, as suggested by the
Zionist Organization, would betoimply that the existing
government schools in Palestine are Arab schools not
only in fact but aso in principle, since they would
receive from the education budget a share proportionate
to the members of the Arab community. Discrimina-
tion could have been imputed to the Administration only
if the latter had not treated on an equal footing the
schools of the various communities as compared with
each other; this is, however, not the case, since the
grants-in-aid are made on a per capita basis, according
to the number of pupils in the schools maintained by the
various communities.?

Official Languages and Holy Days—Two more pro-
visions of the mandate are connected with the collective
rights of the various communities ; they are respectively
embodied in Articles 22 and 23, which read as follows :

Article 22—" English, Arabic and Hebrew shall be the
official languages of Palestine. Any statement or inscrip-
tion in Arabic on stamps or money in Palestine shall be
repeated in Hebrew, and any statement or inscription in
Hebrew shall be repeated in Arabic,'

Article 23— The Administration of Palestine shall
recognize the holy days of the respective communities
in Palestine as legal days of rest for the members of
such communities.'
1t may be pointed out, however, for 'maintain.'

that the word * conserver ' isused in
the French version of the mandate 2 Colonial, No. 20 (1926), p. 29,

R
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In pursuance of thefirst of these provisions, Article 82
of the Palestine Order in Council, 1922, lays down that

"all Ordinances, official notices and official forms of the
Government and all official notices of local authorities
and municipalities in areas to be prescribed by order of
the High Commissioner, shall be published in English,
Arabic and Hebrew. The three languages may be used
in the debates and discussions in the Legislative Council
and, subject to any regulations to be made from time to
time, in the Government offices and the Law Courts.*

A distinction is thus made between the central govern-
ment, where the three languages are to be used in virtue
of the Order in Council itself, and the local authorities,
where the use of all or part of the official languages is to
be prescribed by the High Commissioner. The Regu-
lations regarding the use of official languages' pre-
scribe that the three official languages shall be simul-
taneously used only in the central government and in
the areas of mixed population ; the latter two—Arabic
and Hebrew—are, however, to be only alternatively
used in areas of mainly homogeneous population belong-
ing to the Arab or Jewish community respectively.
Owing to the fact that by far the largest part of
Palestine is populated with Arabs, the language which
Is the more frequently eliminated under the Regulations
IS at present the Hebrew language. But there seems
to be no inconsistency between the Regulations and
Article 22 of the mandate. As has been pointed out
by the Permanent Mandates Commission, such cases as
may have given rise to complaints, mainly on the part of
the Jewish community, are inevitable in a country in
which there are three official languages.? On the whole,
it may be said that the Mandatory's attitude towards
Hebrew is still based on the principle that its recog-

1 0.G., No. 28, Oct. 1, 1920.
2 PM.C., Minutes of Oth Sesion, p. 229.
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nition ' as an official language is provided for in Article
22 of the [then] draft mandate for Palestine, in pursu-
ance of the policy of the establishment in that country
of anational home for the Jewish people,' *

In a comparatively recent case the Supreme Court of
Palestine was concerned with the interpretation of the
above Article 22 of the mandate, and mainly with its
provision that ' any statement or inscription in Arabic
on stamps or money in Palestine shall be repeated in
Hebrew ' and vice versa. The Palestine stamps, as well
asall official documentsandforms, containtheinscription
" Palestine' in the three official languages, but the
Hebrew inscription is followed by the letters Alef-Yod,
being the initials of EretzIsrael (Land of Israel). The
Supreme Court was asked for an injunction against the
Administration prohibiting the use of the above initials
as being contrary to the provisions of Article 22 of the
mandate. The Court, however, was of the opinion that
" the form of the word Palestine in each language was a
matter of administrative discretion,'? and consequently
refused to grant the injunction. Moreover, it could
hardly be maintained that the words ' repeated in
Hebrew ' used in the above Article 22 merely mean
" repeated in Hebrew characters '; what was obviously
meant i s' repeated in the Hebrew language,” ' Palestine'
in Hebrew is, and has always been, called Eretz-|srael,
so that, whether on the ground of administrative dis-
cretion or of the interpretation of Article 22, no other
decision, as it seems, could have been adopted by the
Supreme Court. When the same question came before
the Permanent Mandates Commission, at its ninth
session,' in connection with the petitions of the Executive
Committee of the Palestine Arab Congress, it was stated
by the British accredited representative that the

! > Cmd, 1700(1922), p
252 AJ., vol. xx. (Oct 1926) p. 770.
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Administration of Palestine had agreed to the above
inscription on the ground that ' the Hebrew name for
the country was the designation " Land of Israel " '*;
this is equally the view taken by the rapporteur of the
Commission when he said that it was only an ' existing
custom' which has been' approved by the Government,'?

While the question of the official languages is mainly
of anational character, that of the holy days, dealt with
in Article 23 of the mandate, is chiefly connected with
freedom of conscience and religion.® This explains why
itis that, while the number of the official languages has
been limited to those of the two main national communi-
ties in Palestine, the Arab and the. Jewish (in addition
to the language of the Mandatory), the holy days officially
recognized by the Administration extend to practically
all the various communities, large or small. Thus, for
instance, Armenian holy days have been recognized as
official days of rest for the members of that community
livingin Palestine.*

The term 'community ' in Article 23, asin Article 15,
is to be interpreted in its widest sense.  Indeed, the
principle of freedom of conscience and religion, under

! PM.C, Minutes_of 9th Session,
p. 163. ® lbid., p. 223.
% Quite recently the provisions of
the mandate regarding holy days
and freedom of conscience and re-
ligion have been dealt with by the
Palestine Courts, when a by-law of
the township of Tel-Aviv was held
to be inconsistent with the principle
laid down in Article 15 of the man-
date that ' no discrimination of any
kind shall be made between the
inhabitants of Palestine on the
ground of race, religion or language.'
From an answer to the Questionnaire
of the Permanent Mandates Com-
mission it appears that the by-law
in question was approved by the
Government of Palestine and that
it prohibited the opening of shops
by Jews, within the township of
Tel-Aviv, on the Sabbath or on
Jewish Festivals, while Moslem and

Christian shops were exempt (see
Colonial, No. 26, p. 86). The sent-
ence passed by the Tel-Aviv Court
on the Jewish shopkeeper for con-
travening the by-law was accord-
ingly annulled on appeal by the
Jaffa District Court (see The Times,
Feb. 10, 1928). Thejudgmentof the
latter was subsequently confirmed on
appeal (ibid, May 29, 1928). On
the other hand, it may be pointed
out that the principle of freedom
of conscience, as we have seen, is
subject to the maintenance of public
order and morals, and in certain
cases the question as to What these
morals are may best be left to those
concerned. This, however, involves
the whole issue of autonomous ad-
ministration, in regard to which the
Mandatory is guided by considera-
tlons of quite a different nature.
“ Colonial, No. 17 (1925), p. 14.
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which the question of the holy days mainly falls, applies,
as we have seen, to all the inhabitants of Palestine, to
whatever community they may belong.

5. INTERNATIONAL STATUS OF PALESTINE

The Principle of Distinct International Satus—The
obligations of the Mandatory in connection with the
international status of Palestine have mainly been
assumed in the interest of the mandated territory,
although they may also concern third Powers and the
League of Nations itself. The main object of these
obligations is to secure for Palestine the necessary advice
and protection in the conduct of its external relations,
just as other obligations have been accepted by the
Mandatory in order to guide the territory in the conduct
of itsinternal affairs. The mandates system would have
been at least incomplete, if not altogether unworkable,
had the Mandatory not been provisionally entrusted
with the control of the external as well as the internal
affairs of the territory under his mandate. This, how-
ever, does not mean that either internally or externally
the Mandatory is wholly substituted for the mandated
territory. In the early stages of the mandates system
some doubts prevailed on that point, but it seems to be
universally established now, both in theory and in
practice, that the status of the mandated territories is
distinct from that of their respective Mandatories.
Without entering here into the theoretical foundation
of this principle, it may be safely stated that the distinct
international status of mandated territories is a direct
consequence of the admission—now practically universal
—that sovereignty over these territories is not vested
in the mandatory Powers, although in the great majority
of cases the latter may, and in fact do, exercise such
attributes as are usually exercised by sovereign States,
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This is equally the case in Palestine. We have seen
that in virtue of Article 1 of the mandate the Mandatory
has ' full powers of legislation and of administration,' and
with regard to the external affairs of the territory it is
provided in Article 12 that ' the Mandatory shall be
entrusted with the control of the foreign relations of
Palestine and the right to issue exequaturs to consuls
appointed by foreign Powers,’ However wide such
control may be—amounting even to the apparent ab-
sorption of the territory within the mandatory State—
there is little doubt that, for all legal purposes, Palestine
constitutes a distinct international entity. It does not
form part of the Mandatory's dominions.® ' am not
sure,' said the Secretary of State for the Colonies, ' that
Palestine is in the full sense of the word in the British
Empire.”” Incommonwith the other territories detached
from Turkey, Palestine is referred to as a ' State ' in the
Treaty of Sevres and—though less frequently—in the
Treaty of Lausanne; such, indeed, is its juridical
position. It is, however, if one may use the expression,
an infant State, under the guardianship of the Mandatory.
It is represented by the Administration of Palestine,
whatever the composition of that body from time to
time may be—as distinguished from, but under the
effective control of, the Mandatory. As pointed out
by the Permanent Court of International Justice, ' the
international obligations of the Mandatory are not, ipso
facto, international obligations of Palestine,”® and the
control provided for in the above Article 12 of the
mandate was mainly intended as a safeguard against any
possible breach of the Mandatory's obligations by the
Government for the time being representing Palestine.

! See, among others, L. Oppen- given to a question as to 'why

heim, op. cit, vol. ii. p. 144, note 3, British subjects are not allowed to
and A. V. Dicey and A. Berriedale vote for or to sit on municipal
Keith, Conflict of Lawsy p. 170. councils in Palestine' (ibid.).

Y PD. (H. of 0), vol. 203
col. 823. This is part of an answer 2p.C., SeriesA, No. 2, p. 23,
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In virtue of Article 12 it is the Mandatory who will be
held directly responsible for any such breach.

The main consequences of the principle of distinct
international status will be dealt with under the follow-
ing headings:

(1) National Status of the Inhabitants of Palestine
and their Diplomatic Protection (Articles 7
and 12 of the mandate).

(2) Application of Treaties and Conventions to
Palestine (Articles 10, 19 and 20).

(1) NATIONAL STATUS OF THE INHABITANTS OF PALESTINE
AND THEIR DIPLOMATIC PROTECTION

National Status of the Inhabitants of Palestine: The
Nationality Provisons of the Treaties of Séwes and
Lausanne and the Palestine Citizenship Order, 1925.—
There has never been any serious doubt as to the dis-
tinct character of the national status of the inhabitants
of the territories detached from Turkey and placed
under mandate. When the question of national status
came before the Council of the League and the Per-
manent Mandates Commission, the only territories
concerned were those belonging to the B and C categories
of mandates ; the case of the A category was considered
as definitely settled both by the implied meaning of
Article X X I 1, paragraph 4 of the Covenant, speaking
of 'independent nations ' that 'can be provisionally
recognized," and the express provisions of the Treaty of
Stvres. Article 123 of the treaty provides that

" Turkish subjects habitually resident in territory which
in accordance with the provisions of the present treaty
is detached from Turkey will become ipso facto, in the
conditions laid down by the local law, nationals of the
State to which such territory is transferred.’
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We have just seen that in various provisions of the
Treaty of Sevres the territories detached from Turkey
are spoken of as States—whether their independence
was definitely recognized, such as the Hedjaz, or only
" provisionally," such as the areas placed under mandate.
There can therefore be no doubt that the above expres-
sion of Article 123, ' State to which such territory is
transferred,’ refers to the newly constituted States and
not to the Mandatories, as it does in the Treaty of
Versailles.! Moreover, had the above expression re-
ferred to the mandatory Power, there would have been
as a result no mention whatever in the Treaty of Sevres
of the national status of the inhabitants of the terri-
tories which on being detached from Turkey have not
been placed under the mandates system, such as the
Hedjaz and—at that time—Armenia and Azerbijan.
The above provision of Article 123 of the Treaty of
Sevres was inserted verbatim- in the Treaty of Lausanne
(Article 30) substituted for it; and although this treaty
does not always refer to the territories detached from
Turkey as ' States,' it seems to be an elementary rule of
interpretation that if a given term or formulais created
under a certain treaty and subsequently transcribed
word for word into another treaty, such term or formula
preserves its original meaning or construction, unless
otherwise stated. In other words, the verbal transcrip-
tion of Article 123 of the Treaty of Sevresinto Article 30
of the Treaty of Lausanne could not have resulted in
the modification of its original contents save by an
express provision to this effect or the alteration of its
wording. It was therefore clear from the outset that
the national status of the inhabitants of the territories
under A mandate was to be wholly distinct from that

! See, among others, Art. 256, ferred." As to the interpretation of
para. 1, in connection with the these Articles sse J. Stoyanovsky,
term ' State,' and Art. 257, para. 2, op. cit, pp. 71-72 and 211-212,
with reference to the word ' trans-
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of the nationals of their respective Mandatories. More-
over, as far as Palestine is concerned, Article 129 of the
Treaty of Sevres expressly referred to ' citizens of
Palestine,’ and ' Palestinian citizenship ' is mentioned
in the final provisions of Article 7 of the mandate.

Another point connected with Article 30 of the Treaty
of Lausanne (Article 123 of the Treaty of Sevres) is that
of the interpretation of the expression ' habitually resi-
dent," which isthe translation of the term 'etablis' in the
French authentic version. Thisterm had already given
rise to difficulties of interpretation when Article 2 of
the convention relating to the exchange of Greek and
Turkish populations, concluded on January 30, 1923,
and subsequently attached to the Treaty of Lausanne,
came before the Permanent Court of International
Justice for an advisory opinion. In virtue of this
Article there were excluded from the compulsory ex-
change, among others, 'all Greeks who were already
established (etablis) before the 30th October, 1918, within
the areas under the Prefecture of the City of Constanti-
nople,’ etc.; and according to the opinion of the Per-
manent Court, two essential factors are embraced in the
above term, 'residence and stability, i.e. an intention
to continue the residence in a particular place for an
extended period," ' It is further said that

"an idea akin to that just expressed in order to define the
conception of establishment is the basis of the conception
of domicile in severa modern legal systems. But it in

no way follows . . . that the two expressions have the
same meaning. . . . The question whether a provision

refers to a mere situation of fact or to domicilein the legal
sense of the term is a question of interpretation,' ?

Thus the question whether the term ' établis ' or ' habitu-
ally resident’ in Article 30 of the Treaty of Lausanne

* P.C., Series B, No, 10, p. 18, 2 |bid., p. 19,
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refers to a situation of fact or to domicile in the legal
sense is one of interpretation.

The following are the main arguments in favour of
the opinion that establishment defacto is referred to in
Article 30 of the treaty.

1. According to the advisory opinion of the Permanent
Court the term ' &ablis in Article 2 of the above con-
vention ' refers to a situation of fact constituted, in the
case of persons in question, by residence of a lasting
nature,’' Both the convention and the treaty being
parts of the same series of the Lausanne documents, it
may be said that the term ' etablis ' in Article 30 of the
treaty is to be interpreted on similar lines to those of
Article 2 of the convention.

2. Had the authors of the Treaty of Lausanne meant
to refer in Article 30 to the domicile of Turkish subjects
whose nationality is to be affected by the transfer of
territory, the term ' domicilies' and not ' etablis would
have been used. It is therefore maintained that the
latter was employed to the exclusion of the first.?

On the other hand, the following may be said in favour
of the second solution, namely, that what the term
" établis ' of the above Article 30 refers to is not neces
sarily an establishment defacto, an actual residence, but
a situation similar to that which is contemplated by the
term ' domicile' in its legal sense.

1. The Permanent Court has expressly stated that
i t' has not to define the meaning and scope of the word
" established " {établis) in the abstract, but only to
determine the meaning and scope of that word as used
in Article 2 of the Convention of Lausanne,”® The

2 P.C., SeriesB, No. 10, p. 20.
This ssems to be the opinion
of N. Bentwich, who says that in
the above Art. 30 of the Treaty of
Lausanne 'the basis of changé of
nationality is not domicile but
habitual residence’ and quotes the

instance of Cyprus, where the same
criterion was adopted on the annexa-
tion of the island by Great Britain
during the war (Nationality in
Mandated Territories Detached from
Tuyrkey, in B. Y. (1926), p. 97).

P.C., SeriesB, No. 10, p. 17,
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opinion of the Court with regard to the interpretation
of Article 2 of that convention can therefore have no
bearing on the interpretation of Article 30 of the Treaty
of Lausanne.! Moreover, the situations in these two
cases are wholly different.  In the one case there can be
no question of exchange of population unless persons
belonging to such populations are actually established
in the areas contemplated in Article 2 of the convention ;
actual residence at the time when the exchange takes
place is obviously a condition sine qua non of the
application of the above Article 2. This is, however,
not the case with regard to changes in nationality
consequent upon a transfer of territory ; the factors
that are usually relevant in such cases are those of origin
and domicile.  The difference in the respective situations
may equally be illustrated by the fact that, while in
the first case there is an express mention of a date—that
of the Moudros Armistice (October 30, 1918)—upon or
prior to which effective establishment had to take place
for the purpose of the provision of the Lausanne Con-
vention, no such, or any other, date is contemplated in
Article 30 of the treaty. Moreover, the term ' établis’
has been translated into ' established ' in the first case
and ' habitually resident’ in the second ; although the
English version is not the authoritative one, the fact
that the same term has been differently translated may
illustrate the difference of construction placed upon the
word ' etablis ' in the two cases in question.

2. As regards the second point, namely, why the term
' domicilies was not used in the treaty if its authors
really intended to refer to ' domicile ' in the provision
of Article 30, it may be said that the term ' &tablis,’
which has not yet acquired such a technical meaning
as ' domiciliés’ was used in preference to the latter in

! This is equally implied in a by the Permanent Court, ibid,
reference, madeto theabove Art, 30  pp. 22-23,
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order to avoid any reference to particular legal systems.
The French version of the treaty being the authoritative
one, the use of the term ' domieiliés ' might have been
construed as implying some reference to the French
law of domicile—a possibility which perhaps was meant
to be avoided. In using the term ' &ablis' it was
probably intended to refer to what the Permanent Court
has found to be its two constituent factors, namely
residence and stability, which are equally at the basis
of the term ' domicile,” without involving the techni-
calities of the latter. Moreover, the two terms ' habitu-
ally resident' and ' domieiliés are used for one another
in the English and French versions respectively of other
treaties concluded after the war, such as the treaty of
peace with Poland (Articles 3 and 4), and with Bulgaria
(Article 51).

It seems, however, that this was not the interpretation
given to the above expression ' habitually resident' in
the nationality law of Palestine enacted in virtue of
Article 7 of the mandate and under the provisions of the
Treaty of Lausanne. Indeed, Article 1, clause (1) of the
Palestine Citizenship Order in Council, 1925, provides
that ' Turkish subjects habitually resident in the terri-
tory of Palestine upon the 1st day of August, 1925,
shall become Palestinian citizens,’” The insertion of a
fixed date upon which Turkish nationals had to be
" habitually resident' in Palestine in order to be able to
acquire or to claim Palestinian citizenship does not only
constitute an additional condition? for the acquisition

1 0.G., No. 147, Sept. 16, 1925.  were contemplated by the word

It is provided in Art. 30 of the “conditions,' and it may be open to
Treaty of Lausanne that the change  doubt whether the additional stipula-
of nationality in the territories de-  tion inserted in Art. 1, clause ( % of
tached from Turkey will be effected  the Palestine Citizenship Order falls
"in the conditions laid down by the  within its meaning. In this connec-
local law.' It is certain, however, tion it may be of interest to mention
that mainly technical questions and that the hationality law in Syria,
matters of  procedure, such as the enacted in the form of arritta

form of ascertaining Turkish nation-  (decrees) by the French High Com-
ality or of registering the new one.  missioner, ‘merely applies the prp-
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of that citizenship but also reacts on the interpretation
of the above term. It conveys the impression that in
order to be admitted to Palestinian citizenship the former
Turkish subject had actually to be resident in Palestine
on the above date, ' habitually ' being added merely for
the purpose of preventing the acquisition of such
citizenship by those who only happened to be in Palestine
on August 1, 1925, or might have come there with the
sole intention of acquiring Palestinian citizenship.
Such an interpretation means that former Turkish
subjects who for one reason or another left Palestine
before August 1, 1925 (and were not in possession of
provisional certificates of citizenship which were issued
in 1922 for purposes of the elections to the Legislative
Council) became stateless (heimatlos), having on the
one hand lost their Turkish nationality in virtue of
Article 30 of the Treaty of Lausanne and, on the
other, not being admitted to Palestinian citizenship,
according to the local law.

The subsequent Articles of the treaty, 31 to 34, deal
with the right of option accorded to the following three
categories of persons :

1. ' Persons over eighteen years of age™ losing their
Turkish nationality and obtaining ipsofacto a new nation-
ality under Article 30, shall be entitled within a period of
two years from the coming into force of the present
treaty  to opt for Turkish nationality ' (Article 31).

This Article seems to require no special comment, as
the right of option for which it provides is common

visions of the treaty without modi-
fication (see N. Bentwich, op. cit.,
in BY. (1926), p. 107). As to the
nationality law of lrag, 'it defines
habitual residence in Iraq so as to
include every person who has had his
usual place of residence there since
August 23, 1921' (ibid.,, p. 108). The
elasticity of this provision, as com-
pared with the rigid character of

Art. 1, clause (1) of the Palestine
Citizenship Order, seems to be more
in keeping with the general interpre-
tation of Art. 30 of the Treaty of
Lausanne.

! Under that age they are con-
sidered as minors and follow the
status of their parents (Art. 36).

2 le not later than August 6,
1926.
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to practically all treaties in virtue of which transfer of
territory is effected.

2. 'Persons over eighteen years of age, habitually
resident in territory detached from Turkey . . . and
differing in race from the majority of the population of
such territory, shall, within two years from the coming
into force of the present treaty, be entitled to opt for
the nationality of one of the States in which the majority
of the population is of the same race as the person
exercising the right to opt, subject to the consent of that
State ' (Article 32).

The same principle is to be found at the basis of similar
provisions inserted in the treaties of peace with Austria
(Article 80) and Hungary (Article 64). Turkey, like the
former Austro-Hungarian Monarchy, contained before
the war various national and racial entities without
corresponding States, and upon the dislocation of its
Empire it was intended that persons of the above
category should be given an opportunity to become
citizens of those States to which they might respectively
belong qua nationality or race. This is a direct conse-
quence of the principles of nationality and self-deter-
mination in the name of which, if not always in strict
accordance with it, predominantly national States have
been set up on the ruins of the above States.

In the above two cases of option, as contemplated in
Articles 31 and 32 of the treaty, the optants must within
the succeeding twelve months transfer their place of
residence to the State for which they have opted (Article
33, paragraph 1). They are, however, 'entitled to
retain their immovable property in the territory of the
other State where they had their place of residence
before exercising their right to opt' (ibid., paragraph 2).!

1 ' Place of residence’ in bo'th para- to in Articles 31 and 32 are those

graphs1 and 2 isthe translation of the who had their 'domicile' in terri-
word ' domicile' in the French version.  toriesdetached from Turkey, and that
This seems greatly to strengthen the  the expression ' habitually resident’
contention that the persons referred  wasto beinterpreted in thissense
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As far as Palestine is concerned, the provisions of
Articles 31, 32 and 33 have been inserted in Article
1, clauses (2) and (3) of the Citizenship Order. It
seems, however, that Article 32 of the treaty (Article
1, clause (3) of the Order) can apply in the case of
Palestine only in so far as it entitles persons of the
category concerned to cease to be Palestinian citizens;
as it stands, it can have no practical effect in the case of
persons wishing to opt for that citizenship. Indeed, a
former Turkish subject, say Persian by race, habitually
resident in Palestine could in virtue of the above pro-
vision opt for Persian citizenship, since he (a) differs by
race from the majority of the population in Palestine,
and (b) belongs to the race of the majority of the
population in Persia.  On the other hand, the majority
of the population in Palestine being Arab, the only
persons from outside that territory who could opt for its
citizenship are those belonging to the Arab race; such
persons, however, are precluded from doing so on the
ground that they do not differ in race from the majority
of the population in any of the territories detached from
Turkey in which they may happen to reside. It seems,
therefore, that Arabs are in fact excluded from the
scope of Article 32 of the Treaty of Lausanne, and that,
except for the right to retain their previous Turkish
nationality, they can only be citizens of the State or
territory detached from Turkey inwhich they habitually
reside. As regards Jews habitually resident in territory
detached from Turkey, they are equally precluded from
exercising the right of option provided for in Article 32
of the treaty. It has been said ' that this option ' has
its basis in the existence within the former Ottoman
Empire of various races, most of which have'to-day a
national centre in which the majority of the population
belong to their race,” and that the Jewish race, which

1 N. Bentwich, op. dt, in B.r. (1926), p. 98.
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does ' not possess state rightsin any territory,' forms an
exception. It seems, however, that, as far as Palestine
Is concerned, the assertion that Jews do not possess
state rights should be subject to some qualification
if it is not to be called into question. If it means
that there is nowhere such a thing as a Jewish
citizenship, then it is a fact which cannot be disputed,
being equally true with regard to Palestine, as we have
seen. Butif the possession of' staterights "is connected
with that of a' national centre,' as the above quotation
suggests, then it may be said that such a centre is pro-
vided by the Jewish national homein Palestine. In this
cax it would be true to say that what precluded Jews
habitually resident in any other territory detached from
Turkey from opting for Palestinian citizenship was the
fact that Jews do not constitute the majority of the
population of Palestine.

3. The third category of persons who were accorded a
right of option under the Treaty of Lausanne is con-
stituted by

" Turkish nationals of over eighteen years of age who
are natives of a territory detached from Turkey under
the present treaty and who on its coming into force are
habitually resident abroad." They 'may opt for the
nationality of the territory of which they are natives,
if they belong by race to the majority of the population
of that territory, and subject to the consent of the
Government exercising authority therein'* (Article 34).

THE MANDATE PROPER

The period during which this right of option may be
exercised is the same as the above; consequently it
terminated on August 6, 1926. Article 2 of the Pales-

! The éxpression ' Government
exercising authority' refers to the

it the formula 'the Government of
the detached country' (Records and

mandatory Power, and it may be of
interest to mention that during the
Lausanne negotiations the Turkish
delegation proposed to substitute for

Proceedings of the Lausanne Con-
ference, 1922-23, Minutes of the 2nd
Commission, Cmd. 1814 (1923),
p. 527).
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tine Citizenship Order gives effect to this provision,
with the difference, however, that the prospective
optant need not, in order to be able to exercise his
right of option, belong by race to the majority of the
population of the territory of which heisanative. It
has indeed been pointed out that

"the restriction in the treaty was not well founded in
principle, for there ssems no reason why a Palestinian-
born Jew resident in America should not have the same
right as a Palestinian-born Arab to doff his |mported
Ottoman nationality and adopt that of hisPatria.’

On the other hand, a restrictive interpretation has been
given in the Order to the term ' native ' in Article 34 of
the treaty, in that it has been replaced by ' born," thus
limiting the above right of option to Turkish nationals
who were born in Palestine. Whether this was meant
by the authors of the treaty may be open to question,
the more so as the term ' originaire ' of the authoritative
version in French, while it may mean ' born," does not
necessarily and exclusively mean it. It has aso to be
taken into consideration that the term 'native' has
acquired a somewhat special meaning when used in
connection with territories under mandates. In support
of this contention it may be mentioned that the final
report of the third sub-commission on Nationalities and
Antiquities to the second Commission (Reégime of
Foreigners in Turkey) of the Lausanne Conference, when
dealing with Article 34 of the treaty (Article 32 of the
draft terms of peace), speaks of ' the juridical status of
persons belonging to territories detached from Turkey,"?
Moreover, Article 34 seems to be the counterpart of
Article 30; while the latter deals with the case of
Turkish nationals habitually resident in territory de-

> N. Bentwich, o§) dt, |n B.Y. (1926), p. 103.
Cmd. 1814 (192
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tached from Turkey, the former is concerned with those
who habitually reside abroad but belong to such
territory, where they have previously acquired Turkish
nationality by birth or otherwise. Itishard to see why
the factor of birth should be brought in by the Citizenship
Order in the case of Article 34 when it is certainly
excluded from that of Article 30, which makes no dis-
tinction between Turkish nationals whether born within
Turkey or without. It is equally difficult to se why,
if a person belonging to the category in question should
come to Palestine, he should not be able to acquire
Palestinian citizenship unless he satisfied the authority
before whom a declaration is to be made that he had
resided in the country 'for not less than six months
immediately prior to the date of making such declara-
tion' (Article 4, clause 1 (b) of the Citizenship Order).
This may have the curious and no doubt unexpected
effect of inducing such persons who happen to be
in Palestine to leave the country in order to acquire
its citizenship without any conditions of residence, under
the provision of Article 34 of the Treaty of Lausanne.
Such explanations as have been given of this obvious
paradox seem to be inadequate.

The above treaty provisions, as given effect in the
Palestine Citizenship Order, are concerned with the acqui-
sition of Palestinian citizenship only as a consequence
of the detachment of Palestine from Turkey. In regard
to the acquisition of that citizenship by birth, the above
Order is largely inspired by the nationality law of the
Mandatory. While, however, according to the British
Nationality and Status of Aliens Act, 1914, which
consolidated and amended the previous enactments
relating to nationality, both the jus sanguinis and the
jus soli govern the acquisition of British nationality,
only the former is admitted in the Palestine Citizenship
Order, the latter being applied merely in the rather
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exceptional case of persons who otherwise would have
been stateless. Article 3 of the Order provides that the
following persons are deemed to be Palestinian citizens :

"(@ Any person born in lawful matrimony within
Palestine whose father at the time of such person's birth
was a Palestinian citizen,'

"(6) Any person born in lawful matrimony out of
Palestine whose father was a Palestinian citizen at the
time of that person's birth and was either born within
Palestine or had obtained a certificate of naturalization
or who had acquired Palestinian citizenship under
Article 1 or Article 5 of this Order."

"(¢) Any person born whether in or out of lawful
matrimony within Palestine who does not by his birth
or by subsequent legitimation acquire the nationality of
any other State or whose nationality is unknown.'

The principle underlying the limitation of the jus
sanguinis to the second generation in the case of persons
born out of Palestine is borrowed from the British
Nationality Act of 1914, which, however, had been
amended in the meantime. It is obvious that conflicts
may arise between the British and Palestinian nationality
laws : thusaperson bornin Great Britain of aPalestinian
citizen himself born in Palestine is a British subject
according to British law and a Pal estinian citizen accord-
ing to Palestinian law ; such conflicts seem to resemble
those which ordinarily arise between laws enacted by
legislatures wholly distinct from each other. In this
case, however, there is an added difficulty, of a con-
stitutional character, as the British nationality law is
embodied in Acts of Parliament while the Palestinian
law was enacted in the form of an Order in Council.

As to the acquisition of Palestinian citizenship by

L' Art. 1 of the Order has been visional certificates issued in 1922
dealt with above, while Art. 5 pro- in connection with the eleotiona to

vides for the acquisition of Pales- the Legislative Council,
tinian citizenship by holders of pro-
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naturalization (Part | | | of the Order), it has already been
dealt with in connection with Article 7 of the mandate.

Diplomatic Protection of Palestinian Citizens Abroad.—
In the case of the territories under B and C mandates,
a special provision for the diplomatic protection of their
inhabitants has been inserted in the peace treaty with
Germany (Article 127 of the Treaty of Versailles), but
no such provision is to be found in the peace treaty with
Turkey concerning the territories detached from the
Ottoman Empire and placed under A mandates. This
is why, as it seems, the latter mandates contain a
clause to this effect while the former do not. After
having entrusted the Mandatory, as we have seen,
with the control of the foreign relations of Palestine,
Article 12 of the mandate provides that ' he shall also
be entitled to afford diplomatic and consular protection
to citizens of Palestine when outsideitsterritorial limits,’
The word ' entitled," if taken literally, seems somewhat
peculiar, as there can be no doubt that the diplomatic
protection of the inhabitants of Palestine—like that of
the inhabitants of all other territories under mandate—
does not constitute a right for the Mandatory but an
obligation assumed towards the inhabitants. If the
test of renunciation be applied and the question be asked
whether the Mandatory could renounce such protection,
it is hardly possible to imagine that either the competent
authorities of the League of Nations or the Mandatories
themselves would give any other than a negative answer.
Diplomatic protection forms an integral part of the
foreign relations the control of which has been entrusted
to the Mandatory, and he can renounce the former no
more than the latter. It may also be said that in virtue
of the above-mentioned provision of Article 127 of the
Treaty of Versailles it is ' the native inhabitants of the
former German oversea possessions' who are ' entitled
to the diplomatic protection of the Governments exer-
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cising authority over those territories'; and there seems
to be no reason why in this respect there should be any
difference in principle between the above possessions
and the territories detached from Turkey, unless it was
intended in Article 12 of the mandate to emphasize
the fact that it was ' the Mandatory' as distinct from
' the Administration of Palestine '—whatever its com-
position under the mandate may subsequently be—who
was entrusted with the diplomatic protection of Pales-
tinian citizens.  Such protection involves what is known
as the right of active legation, which, like that of passive
legation,* can in virtue of the mandate be exercised only
by the Mandatory himself.

Diplomatic protection is to be afforded in the terms
of Article 12 'to citizens of Palestine when outside
its territorial limits," The enactment of a nationality
law for Palestine was a preliminary condition of the
exercise of such protection, not only from the point of
view of the Mandatory but aso from that of the States
in which Palestinian citizens happened to be or to
reside. Instances of hardship to prospective Pales-
tinians abroad are known to have occurred owing to
the delay in the enactment of the Palestine Citizenship
Order, which was largely due to the protracted peace
negotiations with Turkey. It is, however, to be pointed
out that the previous situation is likely to continue for
those who left Palestine some time before the issue of
the above Order, since many, if not all, of them are
not admitted to Palestinian citizenship as a result of
the interpretation given in this Order to Article 30 of
the Treaty of Lausanne. Being dtateless, they are,
indeed, without any diplomatic protection.

In a somewhat similar position appear to be such
citizens of Palestine as are resident in territory of the

! Thin is referred toin Art. 12 of  to the Government of Palestine seem
the mandate as 'the right to issue equally to be diplomatic representa-
exequaturs to consuls appointed by tives of their respective States.
foreign Powers,' as consuls accredited
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Mandatory. No person is recognized as possessing a
right to enter and reside in foreign countries ; heisthere
on sufferance, and that is mainly why diplomatic pro-
tection is at all necessary. Not being nationals of the
Mandatory, citizens of mandated areas are considered as
foreigners when in his territory, and as such are subject
to all laws and regulations concerning foreigners. Onthe
other hand, having only the diplomatic representatives
of the Mandatory in other countries to rely upon for
such protection as foreigners may need, they seem to
be deprived of it, when in the Mandatory's dominions,
in the absence of such representatives or of any
authority which would be substituted for them. Such
suggestions as, for instance, to entrust the League of
Nations or a friendly Power with this task may safely
be considered as impracticable, taking into account the
susceptibilities of the Mandatory and the possibility of
friction due to interference from outside. A possible
solution may be found in entrusting a special authority,
either within the mandatory Government or appointed
for the purpose by the Administration of the mandated
territory concerned, with the protection of their re-
spective nationals when in the Mandatory's country.
Another possibility is that of securing for nationals of
mandated territory the same treatment as for those of
the Mandatory by means of a special convention between
the latter and the Administration of such territory.!
Such a suggestion could have been adopted, as it seems,
with comparative ease had mandated territories been
In a position to grant reciprocity to the nationals of the
Mandatory. But in virtue of the principle of equality
of treatment this would involve, as we shall see the
recognition of a similar treatment to nationals of all
States Members of the League.

! Precedents for  conventions territory exist already, as we shall
between the Mandatory and the se below'
local Administration of a mandated
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The question, although common to nationals of all
territories under mandate, is likely to become within a
comparatively short time a practical issue mainly with
regard to nationals of territories under A mandates.
As far as Palestine is concerned, the number of its
citizens coming to Great Britain for various reasons such
as study, trade, etc., is continuously increasing, so that
an early opportunity will probably be given for the
consideration of the best means to afford them such
diplomatic and consular protection as they may need.

In conclusion a few words may be said as to the scope
and extent of the diplomatic protection which the
Mandatory is under obligation to afford to citizens of
the territory under his mandate. In principle, the
protection is to be equal to that enjoyed by his own
nationals, the only exception being in cases where the
latter, as such, enjoy preferential treatment in virtue
of either reciprocity agreements between the Mandatory
and other States or extraterritorial privileges such as
capitulations. Thus, while a British subject enjoys the
privileges of the régime of capitulations in Egypt, such
privileges will not be accorded to Palestinian citizens,*
either from the point of view of diplomatic protection
or from any other, except by specia provision to this
effect. We are going to see, indeed, that treaties or
conventions entered into by Powers to which mandates
have been entrusted do not apply ipso facto to mandated
territories or their citizens.

(2) APPLICATION OF TREATIES AND CONVENTIONS
TO PALESTINE

The principle governing the application of the Man-
datory's treaties and conventions to territory under his

! Se F. M. Goadby, The Present Bp. 265-266 ; and note on Syriansand
Stuation with regard to the Privileges alestinians in Egygt, inJ.C.L., vol.
of Foreigners in the Near East, in  viii. parti. (Feb. 1926), p. 145.
J.C.L,vol. vi. partiv. (Nov, 1924),
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mandate is one of. the most important conseguences of
the distinct character of the international status of such
territory. Asearly as 1923 it was stated in the report
of the Permanent Mandates Commission on the work of
its third session that
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"the special international conventions entered into by a
State do not apply de jure to territories in regard to
which the State in question has been entrusted with a
mandate, even when these conventions are applicable to
contiguous territories placed under the sovereignty of the
same State.

The reference to these territories illustrates the difference
which exists, from the point of view of the above prin-
ciple, between colonial possessons on the one hand and
mandated territories on the other. A colony isbound ipso
facto by treaties to which its Mother State is a party,
unless otherwise provided for; a mandated territory,
however, is bound only by those treaties in which the
Mandatory acts in his capacity as such, namely, which
are concluded by the Mandatory on behalf of the terri-
tory or which contain a special provision extending the
treaty in question to the territory. In other words,
while a special provision is necessary in order to exclude
a colony or even a dominion? from the scope of a given
treaty signed by the ' mother country,’ such a provision
Is required for the purpose of including a mandated
territory in treaties signed by the Power in trust of
a mandate.®

! PM.C, Annexes to Minutes of
3rd Session, pp. 309-310.

' The dominions being integral
parts of the British Empire, this
seems still to hold good in principle,
although, as a result of the last
Imperial Conference, a departure
from previous practice may take
place in this respect.

3 A resolution to the contrary
was, however, adopted by the last

Imperial Conference, presumably at
the instance of an interested
dominion; it runs as follows: 'The
signature of atreaty on behalf of a
part of the Empire should cover
territories for which a mandate has
been given to that part of the Empire,
unless the contrary is stated at
the time of the signature' (Report
of Inter-Imperial Relations Com-
mittee, Imperial Conference, 1926,
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Commercial and Other Treaties—One of the results of
the above principle is that mandated territories have
been refused the benefits of such treaties as have been
concluded by the Mandatories either before the coming
into force of the respective mandates or subsequently,
but containing no special provision extending their
application to the territories in question. In certain
cases this has led to a situation in which mandated
territories found themselves at an economic and com-
mercial disadvantage as compared with the territories
under the sovereignty of the mandatory Power—a
situation which the authors of the mandates system can
hardly have intended to arise and for which the Per-
manent Mandates Commission has considered it to be
its duty to find an adequate solution. The recom-
mendations made by the Commission at its third
session' concerned mainly the territories under B man-
dates, where the above disadvantages were more striking
owing to the contiguity of colonial possessions. At its
sixth session, however, the whole question was dealt
with, and it was suggested by the Commission that
the Council might

' (1) Recommend that the mandatory Powers, and aso
all States, whether Members or not of the League of
Nations, which have concluded special treaties or con-
ventions with the mandatory Powers should agree to
extend the benefits of such treaties or conventions to
mandated territories if possible and expedient and if the
provisions of these international agreements are consistent
with the stipulations of the Covenant and the mandate ;

Summary of Proceedings, Cmd. 2768
(1926), p. 24). Itremainsto be seen
whether third States will take cog-
nizance of this resolution and con-
sider it as an adequate substitute
for an express provision to beinserted
in such treaties as they may from
time to time negotiate with the

various parts of the British Empire.
Moreover, as far as Palestine at
least is concerned, the resolution is
likely to have little or no effect
on the nature of its international
status.

! PM.C, Annexesto Minutes of
3rd Session, p. 310,
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(2) Request the mandatory Powers, subject to the above
reservations, to insert in any specia treaties or con-
ventions they may conclude hereafter a clause providing
for their application to mandated territories.""

Such recommendations appeared to be necessary since
no general provision to this effect is to be found in the
various mandates, although in many cases the Man-
datories themselves have previously secured the consent
of the States with which special treaties (mainly com-
mercial) have been concluded to the extension of such
treaties to their mandated territories. Thus Palestine
now enjoys the benefits of Great Britain's commercial
treaties with Lithuania,? Latvia,® Poland,* Finland,®
Austria,® Germany ’ and Greece® Treaties concluded
with France,® Belgium*® and Czechoslovakia®* regard-
ing legal proceedings in civil and commercial matters
(transmission of judicial and extra-judicial documents,
commissions rogatoires, etc.) have also been acceded to
by the Mandatory on behalf of Palestine.

Besides such treaties, namely those originally con-
cluded between the Mandatory and other States and
subsequently extended to Palestine, there is another
category of treaties, to which Palestine is an original
party, the signature being apposed by the High Com-
missioner representing the Government of Palestine and
not by a representative ad hoc of the Mandatory.
Although this may appear as a mere matter of expedi-
ency, it is probably not without connection with the
general principles governing the international status of

! PM.C, Minutes of 6th Session, It was stipulated in the treaty that

p. 172. it should not affect, until further

' 0.0, No. 104, Dec. 1, 1923. notice, existing arrangements be
% |bid., No. 124, Oct. 1, 1924. tween Palestine and Syria.
* Ibid., No. 132, Feb. 1, 1925. % The exchange of Notes between
® |bid., No. 162, May 1, 1926. Great Britain and Belgium was
® Ibid., No. 173, Oct. 16, 1926. registered with the Secretariat of the
” Ibid., No. 182, March 1, 1927. League of Nations {T.S. (L. of N.),
8 Ibid.,, No. 188, June 1, 1927. vol. xxxv. (1925), pp. 310-315).

‘Ibid., No. 125, Oct. 15, 1924. 1 0.G, No. 192, Aug. 1, 1927,
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Palestine. The following agreements may be mentioned
as belonging to the above category :
1. Agreement between the Post Office of the United

Kingdom of Great Britain and Ireland and the
Post Office of Palestine for the exchange of money
orders (January 1922). It may be of interest to
note that this agreement was registered with the
Secretariat of the League of Nations.!

. Agreement between the Governments of Palestine
and Syria in respect of customs regulations on
foreign goods in transit to Syria via Palestine and
to Palestine via Syria, broughtinto force on Octo-
ber 1, 1921.2 This agreement, as we shall see,
was concluded under the special provision em-
bodied inthethendraft Article 18 of the mandate.
. Bon voisinage agreement in connection with the
delimitation of the Syro-Palestinianfrontier,®re-
placed by a new agreement of February 2, 1926.*
. Agreement between Palestine and Syria under the
Road Transport (Amendment) Ordinance, 1924.°
. Provisional extradition agreement between Pales-
tine and Syria signed in July 1921,° and subse-
quent Addendum.”’

. Provisional extradition agreement between Pales-
tine and Egypt which came into force on October
1,1922°

Extradition Treaties—The last two are at present the
only extradition agreements to which Palestine is an
original party.® In addition, special arrangements—
which, however, do not amount to a formal treaty—

L P8 (L. of N.), val. xiiil. ((522),

pp. 10-24.
2 0.@,, No. 52, Oct. 1, 0821
‘ bt N\Noo, T, Wy 15, 1995.
M,.mio mm,Amml 16, 1826,

* They are simnler i Yeamns exonpt
that in the latter extradition is
granted by the Government of Peles-
tine only of such offenders as are
justiciable of the Egyptian Courts,
thus excluding these wihm in virtue
of the rdgime of wmepitulations in
Egypt ere subject to the jurisdiction
off the Consular Courts.
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have been.entered into between the Governments of
Palestine proper and Trans Jordan for reciprocal ex-
tradition of offenders. In view of the general state of
unrest which prevailed after the war in the territories
formerly belonging to the Ottoman Empire, it was
indeed of primary importance to Palestine that extra-
dition treaties should first be concluded with the
adjacent countries. As far as such treaties in general
are concerned, it has been provided in Article 10 of
the mandate that, 'pending the making of special
extradition agreements relating to Palestine, the ex-
tradition treaties in force between the Mandatory and
other foreign Powers shall apply to Palestine.' A
number of such treaties have accordingly been extended
to Palestine, and it has been provided in the Extradition
Ordinance, 1924, that

" where by any agreement now in force or hereafter made
between His Britannic Majesty and any foreign State
provisionis madefor the extradition of fugitive offenders
from the United Kingdom to the territory of such foreign
State, such agreement shall be deemed to apply to any
demand for extradition from Palestine of fugitive offenders
accused or convicted in such foreign State of any extradi-
tion offence to the extent that it applies to demands for
extradition from the United Kingdom ' (Article 4).!

The Ordinance closely follows the Extradition Act of
1870, and the procedure it has established is wholly
new to Palestine, owing to the fact that under the
régime of capitulations extradition in the Ottoman
Empire was not a function of the State.?

The above Article 10 of the mandate and the Extradi-
tion Ordinance, 1924, were cited in a case of extradition
from Palestine to Italy which came before the local

1 0.G., No. 115, May 15, 1924, Palestine (1918-1925), in J.C.L., vol.
2 N. Bentwich, The Legidation of  viii. part i, (Feb, 1926), p. 17.
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Courts and subsequently before the Judicial Committee
of the Privy Council.® The latter granted special leave
to appeal from the decision of the High Court of Palestine
dismissing the application of the petitioners for a writ
of habeas corpus in proceedings taken to extradite them
to Italy on the ground of their alleged complicity in a
fraudulent bankruptcy committed in that country.
The petitioners (Goralschwili and Sabatai) were in
possession of Palestinian citizenship certificates,® and it
was contended on their behalf that they were not liable
to extradition under the Anglo-ltalian Treaty of 1873
(extended to Palestine in pursuance of Article 10 of the
mandate), which excludes from its scope nationals of the
contracting parties (Article 3 of the treaty). There
could be little doubt that the petitioners were not
British subjects, since, as we have seen, the status of the
inhabitants of mandated territories was to be distinct
from that of the nationals of the Mandatory. But the
question arose whether the extension of the above treaty
to Palestine did not mean that the rights accorded in
the treaty to ' subjects of the United Kingdom ' should
be conferred upon citizens of Palestine, and that
consequently the treaty should apply to Palestine not
literally but mutatis mutandis. When a treaty between
the Mandatory and a foreign Power is extended to a
territory under the mandate of the former, such exten-
sion seems to imply that the territory in question and
Its citizens are to be substituted, inthe relationswith the
foreign Power, for the Mandatory's territory and his
nationals. Otherwise Article 10 of the mandate would
have the curious and unexpected result of exempting
British subjects residing in Palestine from extradition,

! Goralschwili and another v. of the Palestine Citizenship Order,
The Attorney General of Palestine, 1925,.and provisional certificates of
Law Report, Feb. 24, 1925 {The citizenship were issued, as we have
Times, Feb. 25, 1925). seen, in 1922, in connection with the

2 This was before the enactment elections to the Legislative Council,
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whenever such exemptionis provided for, while making
citizens of Palestine liable to it. Such interpretation
would seem to be inconsistent not only with the Man-
datory's trust as a whole, but also with the special
provisionsof the mandate stipulating that no preferential
treatment, in whatever respect, be granted to nationals
of the Mandatory as compared with those of other
States Members of the League. It may equally be
mentioned that Article 10 of the mandate provides for
the application to Palestine of ' the extradition treaties
in force between the Mandatory and other! foreign
Powers' (thus suggesting that for purposes of extradi-
tion the Mandatory himself is a foreign Power in
Palestine), and that such applicationis only of a tempor-
ary character ' pending the making of special extradition
agreements rel ating to Pal estine' which, when concluded,
will hardly be able to grant any special privileges to
the national s of the Mandatory without infringement of
the principles of the mandate. On the other hand, the
Extradition Ordinance, 1924, provided, as we have seen,
that any extradition treaty extended to Palestine should
apply 'to the extent that it applies to demands for
extradition from the United Kingdom," and this has
been construed by the High Court of Palestine as mean-
ing that ' in applying the Anglo-ltalian Treaty to
Palestine, Article 3 of the treaty is to be taken to
exempt from extradition only British subjects.”” It
may, however, be pointed out that the extension of the
above treaty to Palestine did not simply mean the
incorporation of the territory of Palestinein the United
Kingdom for the purposes of the treaty, but equally

! Theitalics are the author's.

® Quoted by Q. Wright, op. cit,
in AJ., vOl. xx. (1926), p. 771., The
writer takes exception to this part
of the opinion of the High Court,
which ' would seem to withhold from

the inhabitants of mandated terri-
tories the benefits of trade, civil
rights or other treaties of the Man-
datory which might be extended
to mandated territory' ({ibid., p.
772). :
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the assimilation of the citizens of Palestine to those of
the United Kingdom.

The logical conclusion would be that whenever a
treaty exempts British subjects from extradition, such
exemption is to be accorded, on the extension of the
treaty to Palestine, to Palestinian citizens. Such would
seem to be the case not only with regard to extradition
treaties but also with regard to all treaties that may
from time to time be extended to Palestine or to any
other mandated territory. Otherwise, as has been
pointed out, 'the object aimed at by the Mandates
Commission in urging extension of such treaties to
mandated territory would be defeated,* Owing to
the fact, however, that the above-mentioned criminal
proceedings were discontinued in Italy, no decision was
given by the Judical Committeein the Goralschwili case ;
had this been done, it would undoubtedly have had agreat
bearing upon the whole matter of application of treaties
to mandated territories. In the absence of such legal
decision the Permanent Mandates Commission may be
seized of the question when opportunity arises, and there
can be but little doubt as to what its opinion would be.

In the meantime the Extradition Ordinance, 1924,
was repealed, and another provision was substituted for
the one quoted above. It isnow provided? that ' where
an arrangement is in force between His Majesty and a
foreign State for the surrender of fugitive criminalsfrom
the United Kingdom to that State, the High Commis-
sioner may apply this Ordinance in the case of that
foreign State as though it was an arrangement between.
His Majesty and that foreign State for the surrender of
fugitive criminals to that State from Palestine' (Article
5, clause (1), paragraph 2).® The provisions of the new

L Ibid. provision extended to Palestine the
2 Extradition Ordinance, 1926, extradition arrangement between
0.G., No. 174, Nov. 1, 1926. Great Britain and Czechoslovakia

8 A Proclamation issued under this (O.G., No. 182, March 1, 1927).
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Ordinance can be made to apply by Proclamation of the
High Commissioner to existing arrangements between
the Mandatory and any foreign State ' with respect to
the extradition from Palestine of fugitive criminals to
the territory of such State ' (ibid., paragraph 1), and the
High Commissioner is further empowered, in virtue of
Article 5, clause (2), to limit the application of the
Ordinance, or ' render the operation thereof subject to
such conditions, exceptions and qualifications as may
be deemed expedient,’ The words which were mainly
responsible for the decision of the High Court in the
Goralschwili case have been omitted from the Extra-
dition Ordinance, 1926, and, although it is not quite
clear whether—and if so, towhat extent—it was intended
that the new measure should alter the law as stated by
the High Court, it may at least be assumed that the
Palestine Courts will no longer consider themselves
bound by the above decision should they be faced with
anew requisition to extradite a Palestinian citizen from
Palestine.

General International Conventions—With regard to
general international conventions, it is provided ii
Article 19 of the mandate that

"the Mandatory shall adhere on behalf of the Admini
stration of Palestine to any general international con
ventions already existing, or which may be conoludec
hereafter with the approval of the League of Nations,
respecting the dlave traffic, the traffic in arms and

Y In this connection it may be of
interest to mention that the Notice
extending to Palestine the Extradi-
tion Convention between the United
Kingdom and Estonia contains the
following passage: * The provisions
in the convention which apply to
British subjeots shall be deemed to
apply to persons who are Palestinian
citizens or acquire citizenship under
the Palestine Citizenship Order in
Council, 1926' (0.G., No. 187,

May 16, 1927).

2"Should there be any doubt, i
may be pointed out that the word
'with the approval of the Leagu
of Nations' refer to ' concluded' an
not to ' adhere.! The adhesion of th
Mandatory to such conventions o
behalf of Palestine is only subject t
the general supervision of the League
and no special approval in eac
particular case has ever been con
sidered neoessary.
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ammunition, or the traffic in drugs, or relating to com-
mercial equality, freedom of transit and navigation, aerial
navigation and postal, telegraphic and wireless communi-
cation or literary, artistic or industrial property.'

The following Article stipulates that
* the Mandatory shall co-operate on behalf of the Admini-
stration of Palestine, so far as religious, socia and other
conditions may permit, in the execution of any common
policy adopted by the League of Nations for preventing

and combating disease, including diseases of plants and
animals' (Article 20).

This provision refers to certain international agreements
mainly concluded with the assistance of the Health sec-
tion of the League of Nations, and is directly connected
with the previous Article in so far as the co-operation
of Palestine in the above common policy implies the
adhesion of that territory to such agreements.
The following international conventions may be
quoted as having been adhered to by the Mandatory on
behalf of Palestine, in virtue of the above Articles :
1. The International Copyright Convention, 1908.
2. The Universal Postal Convention and Subsidiary
Agreement, 1920.

3. The International Transit and Waterways Con-
vention, 1921.

4. The Convention and Statute of the International
Regime of Railways.

5. The International Opium Convention, 1924.

6. The International Convention relating to the
Simplification of Customs Formalities, 1924.

7. The International White Phosphorus Convention,
1925.

From this enumeration it may be seen that some of the
most important conventions referred to in Article 13
of the mandate are still to be adhered to. Since the
mandated territory may greatly benefit. from such
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accession, as well as from the execution of the common
policy of the League, mentioned in Article 20, it is the
duty of the Mandatory towards the inhabitants to avoid
any unnecessary delay in the carrying into effect of the
above provisions. Some conventions, such as those
relating to trafficinarmsand ammunition or to the traffic
in drugs, are of importance to Palestine ; on the other
hand, conventions regarding slave traffic do not directly
concern Palestine, since, except for some not quite
ascertained form of slavery in Transjordan, it is wholly
immune from any such traffic.! This is, however, a
matter in which the League as a whole is greatly inter-
ested, and which has specifically been dealt with in
Article XX 11 of the Covenant and the various mandates
of the B and C categories.

[I. OBLIGATIONS OF THE MANDATORY TOWARDS
THE LEAGUE OF NATIONS AND ITS MEMBERS

Under this heading may be classified such obligations
as have been assumed by the Mandatory, either towards
the League of Nations itself or towards the individual
States Members of the League, in virtue of various provi-
sions of the mandate for Palestine. Following the order
in which these provisions are inserted in the mandate,
the obligations in question may be subdivided into

1. Obligations relating to the Holy Places, for which,
as we shall see, the Mandatory is ' responsible
solely to the League of Nations' (Articles 13,
14 and 28). '

2. Obligationsconnected with the principle of equality
of treatment secured in the mandate to the
individual Members of the League in matters
of commerce, taxation, etc. (Article 18) and
antiquities (Article21).

! S Note on Slavery in Palestine and Transjordan, Colonial, No. 17
(1925), pp. 27-28.
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3. Obligations resulting from the principle of the
supervision of the mandate by the League of
Nations (Articles 24, 26 and 27).

L OBLIGATIONS RELATING TO THE HOLY PLACES

The question of the Holy Places, like that of the
Jewish national home, is peculiar to the mandate for
Palestine. It has proved to be the most difficult for
the Council of the League to solve, and is the only one
that still remains in suspense, nearly five years after
the ratification of the mandate.

The main reasons for the difficulty may be found in the
history of the question under the Turkish régime, and
in the fact that political and not merely religious motives
seem to have inspired the attitude adopted by the
interested Powers. Some aspects of this question, as
pointed out in the Report of the High Commissioner for
1920-25, have been 'a factor in diplomacy and sometimes
acontributory cause of enmity and of war," * With the
introduction, however, of the mandatory réegime and the
consequent substitution of international co-operation
through the League of Nations for the rival claims and
interests of individual States, this danger seems to
have been finaly averted, although such questions as
have been left for the Council to solve may still cause
difficulty and delay. The application of the mandates
system to Palestine could hardly have been allowed to
affect such rights as had been acquired prior to the
mandate and which remained outside its main object and
scope’>  No difficulty seems, therefore, to have existed

! Colonial, No. 15 (1925), p. 48. regarded as of secondary importance,’

2 As pomted out by Lord Balfour since, as he goes on to explain, ' the

in the course of the discussion, the system of mandates had been con-

question of the Holy Places ' was of  ceived in the interests of the popula-

interest mainly to people outside tions living in the mandated terri-

Palestine, and, in so far as the tories' (O.J, Aug. 1922(Part I.),
mandate was concerned, might be p. 820).
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with regard to the principle itself as embodied in Article
13 of the mandate, which was adopted by the Council
of the League practically without discussion. Itison
the method of giving effect to and of safeguarding the
principle that agreement could not be reached, as may
be seen from the fact that three different drafts were
made of Article 14 of the mandate, providing for the
constitution of aspeciad Commissionfor theHoly Places,
and that the question has ultimately been left for further
negotiation.

Preservation of Existing Rights.—Article 13 laysdown
the main principle affecting the Holy Places in the
following terms:

"All responsibility in connection with the Holy Places
and religious buildings or sites in Palestine, including
that of preserving existing rights and of securing free
access to the Holy Places, religious buildings and sites
and the free exercise of worship, while ensuring the
requirements of public order and decorum, is assumed by
the Mandatory, who shall be responsible solely to the
League of Nations in all matters connected herewith,
provided that nothing inthis Article shall prevent the
Mandatory from entering into such arrangements as he
may deem reasonable with the Administration® for the
purpose of carrying the provisions of this Article into
effect; and provided also that nothing in this mandate
shall be construed as conferring upon the Mandatory
authority to interfere with the fabric or the management
of purely Moslem sacred shrines, the immunities of which
are guaranteed.'?

L Administration of Palestine’ is
generally used in the mandate, ex-
cept when this expression has already
been mentioned in a previous sentence
or paragraph of the same Article.
Although Art. 13 provides the only
exception, it can hardly be said that
what was referred to in the above
provision wasnotthe Administration
of Palestine but some contemplated

Administration of the Holy Places.
The omission, however, cannot be
explained any more than the nature
and scope of the ' arrangements'
mentioned in the Article.

This last clause constitutes an
important reservation to the auth-
ority of the Mandatory. It is in
pursuance of the draft—as it then
was—of this provision as well as of
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Thus the maintenance of the status quo, i.e. the
preservation of existing rights of the various rdigious
communities of the world, isthe main duty assumed by
the Mandatory with regard to the Holy Places. Thisis,
however, made subject to ' ensuring the requirements of
public order and decorum,' just asunder Article 15 of the
mandate ' complete freedom of conscience and the free
exercise of all forms of worship ' is made subject to the
" maintenance of public order and morals,’ This, aswe
have seen, constitutes one of the main obligations of the
Mandatory towards the inhabitants of the territory, and
seams to indicate that the rights of these inhabitants
are to be consdered first. This is, indeed, a funda
mental principle of the mandates system as a whole,
which has been emphasized on various occasions, chiefly
by the Permanent Mandates Commission.

It was maintained by the French representative on the
Council of the League, during the discussion which
preceded the ratification of the mandate for Palestine,
that

* Article 13 of the mandate asserted the principle of the
sovereignty of the mandatory Power, which was entrusted
with maintaining order and publicwell-being and assuming
entire responsibility for the Holy Places."

This opinion was shared by the British representative,
L ord Balfour,? although there ssams to be nothingin the
letter of the above Article to justify such a construction,
which affectsthe very foundation of the mandates system.
What must have been meant is that—subject, of course,

that embodied in Art. 9, para. 2in
fine, that a Supreme Moslem Sharia
Council was set up by Order and
Regulation of the High Commissioner
as a permanent body of five members,
to be elected by the Moslem com-
munity of Palestine (O.G., No. 58,
Jan. 1, 1922). The Council is en-
trusted with 'the care of religious

buildings and charitable endowments
and the supervision of the religious
Courts of Law' {Colonia+l, No. 15
(1925), p. 52; se aso Colonial,
No. 17 (1925), pp. 25-27).

1 0J., Aug. 1922 (Part I1.), p.
819.

2 |bid., p. 820,
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to the supervision of the League—supreme authority
is vested in the Mandatory with regard to the Holy
Places. Indeed, the opinion of the French and British
representatives may be better understood when read
together with the discussion that took place in the
Council of the League concerning Article 14 of the
mandate (dealing, as we shall see, with the Commission
of the Holy Places), and in conjunction with the remark
made by Lord Balfour to the effect that ' it was in any
case desirable to avoid the appointment of a permanent
Commission which would involve creating a kind of
executive power by the side of the mandatory Power,
which must be sovereign,' *

In connection with the question of sovereignty which
has been raised on this occasion, it may be asked whether
the ' free access to the Holy Places," involving as it does
aright of passage for pilgrims and adherents of religious
denominations, constitutes a kind of international
servitude against the now mandated territory and the
future State of Palestine. Indeed, Article 28 of the
mandate provides that

"in the event of the termination of the mandate hereby
conferred upon the Mandatory, the Council of the League
of Nations shall make such arrangements as may be
deemed necessary for safeguarding in perpetuity, under
guarantee of the League, the rights secured by Articles 13
and 14,

Doesthisprovisionimply that somekind of international
servitude for religious purposes has been established
by the mandate, not only for the period of its duration
but in perpetuity ? Since it is universally recognized
that international or State servitudes exist between
States only, the answer seems to be in the negative, as
the above right of free access has not been accorded to

10J., Aug. 192 (Part 1 1..), p. 820,
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certain States, or even to the collectivity of nationals of
such States, in their capacity as such, but to individuals
or groups of individuals belonging to various religious
denominations. ' Whatever rights may be granted by
a State to foreign individuals and corporations,’ says
Oppenheim, 'such rights can never constitute State
servitudes” An instance illustrating the difference
between a State servitude involving right of passage
and the recognition of a similar right to individuals or
corporations may be found in the comparison of Article
17, paragraph 3 of the mandate? and Article 13, with
which we are concerned here.

The Holy Places Commission {Article 14 and its various
drafts).—The determination of the rights secured in
Article 13 of the mandate is left to a specia international
body provided for in the following terms :

"A special Commission shall be appointed by the
Mandatory to study, define and determine the rights and
claims in connection with the Holy Places and the rights
and claims relating to the different religious communities
in Palestine. The method of nomination, the composi-
tion and the functions of this Commission shall be sub-
mitted to the Council of the League for its approval,
and the Commission shall not be appointed or enter upon
its functions without the approval of the Council’
(Article 14).

Unlikeall the other Articles of the mandate which have
been drafted by the Mandatory and subsequently approved
—sometimes with slight modifications—by the Council of
the League, Article 14, as quoted above, has been wholly
drafted by the latter. As may be seen from its terms,
it merely recognizes the principle of the constitution of
a Commission for the Holy Places, reserving the com-
position and functions of the Commission for further

L Op. cit., vol. i. p. 366.
' S snpra, Territorial Integrity, Defence and Public Order, p. 216.
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negotiations between the interested parties. The solu-
tion of these questions was attempted by the Mandatory
in the two successive drafts of Article 14 which he
prepared, and during their consideration by the Council
of the League it became quite clear that the failure of the
Mandatory's attempts was wholly due to antagonism
between the interests of the various parties concerned.
The British representative, indeed, pointed out that his
Government' wasin an entirely impartial and independ-
ent position,' and the first draft of Article 14 prepared
by the Mandatory was in its main part merely a literal
transcription of the provisions embodied in the Treaty
of Sevres when it was still thought that the latter would
remain inforce. Itran asfollows:

"In accordance with Article 95 of the treaty of peace
with Turkey, the Mandatory undertakesto appoint as soon
as possible a specia Commission to study and regulate
all questions and claims relating to the different religious
communities. In the composition of the Commission the

. religious interests concerned will be taken into account.
The Chairman of the Commission will be appointed by
the Council of the League of Nations.'

The draft further provided that

"it will be the duty of this Commission to ensure that
certain Holy Places, religious buildings or sites regarded
with special veneration by the adherents of one particular
religion, are entrusted to the permanent control of suit-
able bodies representing the adherents of the religion
concerned.™

The selection of the Holy Places, etc., was also to be
entrusted to the Commission, subject to the approval
of the Mandatory. The second and third paragraphs
of the draft respectively provided for ' the right and

10J., Aug. 1922 (Part | 1 .), p. 819,
2 Cmd. 1500(1921), p. 10.
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duty of the Mandatory to maintain order and decorum
and for the guarantee of the League.

The draft, however, did not meet with the approval
of the interested religious bodies, and mainly of the
Catholic Church. Cardinal Grasparri's letter of May 15,
1922, addressed to the Secretary General of the League,
took exception—among other things—to the above
draft of Article 14, and 'inorder to remove all possible
ground for apprehension" an alternative draft was
prepared by the British Government and communicated
to the League together with a Notein reply to the above
letter. The following extract from this Note may be
considered as indicating the Mandatory's attitude
towards this question:

"His Majesty's Government are anxious to ensure
that no religious community shall feel any appre-
hensions as to the position of its adherents in Palestine
under the British mandate. They are conscious that
Palestine is the centre of a variety of religious interests,
each one of which, considered separately, is world wide.
As a Christian Power they are fully alive to the para-
mount necessity of ensuring to all Christian communities
the consciousness that nothing will be done in Palestine
which might be construed as negligence of or indifference
to Christian sentiment."

In the second draft of Article 142 various alterations
were made regarding both the composition and the
functions of the proposed Commission. It wasto consist
of not less than seven members, to be appointed by
the Mandatory subject to the approval of the Council
of the League. This was intended to guarantee the
impartiality of the Commission, and as a further means
towards this end it was stated in the above Note that

' His Majesty's Government would be prepared, if the
Council of the League approved this course, to select

! Cmd, 1708 (1922), pp. 56, 2 Ibid., pp. 7-8,
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nominees for the Commission from a panel put forward
in the first place under some international procedure,
whether by the Assembly or Council of the League of
Nations, or by the President of the Court of International
Justice, while reserving to themselves the right to submit
additional names for stated reasons to the Council of the
League for approval.*

Moreover, the draft provided that ' each member of the
Commission will in turn act as Chairman of the Com-
mission' (paragraph 5) instead of the latter being
appointed by the League, as provided for in the Treaty
of Sevres and the first draft of Article 14. As to the
functions of the Commission, they were to consist of
framing a

'report defining these rights,? including rights of owner-
ship, user and accesss The report shall be laid before
the Council of the League of Nations for confirmation,
and when confirmed shall be binding on the Mandatory,’

In paragraph 2 of the draft it was further provided that

"in the preparation of their report the Commission will
consider all conflicting claims to any of the Holy Places
and religious buildings or sites, and will endeavour in
consultation with representatives of the confessions con-
cerned to arrive at an agreed definition of existing rights.®
If no agreement can be arrived at within a period to be
fixed in each caze by the Commission, the Commission,
after hearing all parties, shall decide judicially on the
claims of which it has had notice and shall embody such
decisions in their report.’

Thus the contemplated Commission was to be both a
conciliation body and ajudicial authority. With regard to

! Cmd. 1708 (1922), p. 6. gcggl‘_t tlhe Wordt')s _deégrrpinel' agd

' Referred to in Art. 13 of the Ine’ are substituted for study

and regulate' in the Treaty of Sevres

mandate. ~ andthe first draft of Art. 14 of the
"It may be noted that in this mandate.
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the provision of the first draft concerning the permanent
control of certain Holy Places or religious buildings by
suitable bodies representing the adherents of the religion
concerned, the second draft provided that 'the report
of the commission may also contain recommendations
to that effect (paragraph 3). A permissive clause was
thus substituted for a compulsory one, and ‘recom-
mendation ' took the place of ' decision,’

While objection to the first draft of Article 14 came
mainly from religious sources, the second was chiefly
opposed within the Council itself. The main obstacle
to the solution of the question of the Holy Places seems
really to be not so much in the conflicting claims of the
various Christian churches, Catholic, Orthodox or other,
but in the difficulty of reconciling the political with the
religious interests. It might have been thought that
with the change of régime in Palestine such claims as
have from time to time been put forward by various
Governments with regard to the Holy Places would at
least weaken, if not altogether disappear. Under the
Turkish régime the care of the Holy Places and religious
interests was largely used by various Governments as
a mere cover for political intervention; this state of
affairs, however, is hardly conceivable under the man-
datory régime, and one fails to appreciate the objections
raised within the Council to the above scheme as pro-
posed by the Mandatory. It was stated by the French
representative that, ' as he understood the British pro-
posal, Article 14 was intended to set up a provisional
Commission whose duty it would be to substitute a new
regime for the status quo, ' It is, however, difficult to
accept this construction of the above proposal, and the
British representative expressly stated that this had
never been the intention of the British Government.?

It was in such circumstances that the suggestion was

1 0J.,Aug. 1922 (Part|1.), p. 818. ' Ibid., p. 819.
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made to resrve Article 14 for further negotiations
between the interested States, but the Italian repre-
sentative doubted ' whether it was possible to adopt the
Palestine mandate and to put it into operationif Article
14 remained in suspense' ' It was as a result of these
various considerations that the above-quoted text of
Article 14 was definitely embodied in the mandate.
Declarations were then made by the Spanish, French,
Italian and Belgian representatives on the Council to
the effect that, in view of the specia position of their
countries in the Holy Land, their Governments con-
Sdered the presence of their reepectlve members upon
the Commission as indispensable.” Upon the ratifica-
tion of the mandate, a resolution was passed by the
Council to the effect that' the present negotiations will
be resumed at Geneva on August 30 [1922], before the
meeting of the next Assembly, expressly to solve the
questions submitted for its demson under Article 14 of
the mandate for Palestine,’

A Memorandum was prepared in the meantime by the
British Colonia Office on the Holy Places Commission
and submitted to the Council at its twentieth session.
According to the Memorandum* the Commission was to
be divided into three sub-commissions (Christian, Moslem
and Jewish), each one of which would be competent to
deal, to the exclusion of the other two, with questions
solely affecting the religion concerned. It was further
proposed that the Christian sub-commission might be
composed of a French president, three Catholic repre-
sentatives (Italian, Spanish and Belgian), three Orthodox
(one of whom should be Greek and one Russian), one
Armenian and one or possibly two representatives of
the Abyssinians and the Copts. The Moslem sub-com-

1'0J., Aug. 1922 (Part I1.), p. ' |bid., p. 825.
. “Ibid., Nov 1922 (Part I1.),
Ibid., p. 822, pp. 11531154,
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misson, it was suggested, might consist of an Italian
president together with a Palestinian, a French and an
Indian Moslem; the Jewish, of an American president
and a Palestinian, a British and a Portuguese (or
Spanish) Jew, The chairman of the whole Commission
was to be an American citizen and to act as a Court
of Appea in caxe of disputes between one Christian
denomination and another. It was pointed out by the
British representative, in submitting the Memorandum,
that under the Turkish regime' the rulers of the country
were the judges in the cae of controversies between
different Christian sects,” so that the new proposal sub-
stituted a Christian for a Mohammedan judge, without,
on the other hand, entrusting this function to a repre-
sentative of the Mandatory, in ordér to secure the most
complete impartiality of the chairman.

These were the main features characterizing the last
attempt made by the British Government, as the
Mandatory for Palestine, to reconcile the political and
religious interests involved in the question of the Holy
Places Commission. The attempt, however, shared the
fate of its predecessors, one of the main objections being
that of the Catholic Church to a Protestant chairman
of the Commission. Consequently no decison was
taken by the Council, and the whole matter was sub-
mitted anew to the interested parties for further con-
sideration. Nearly five years have dapsed since without
any decision having been arrived at, and ' the Palestine
Administration,' says the High Commissioner's Report
for 1920-25, ' has not had the advantage of being able
to refer to an external authority any difficulties and
disputes that might arise,> No serious difficulties,
however, have in fact arisen up to the present time, and
the Palestine Administration seams to have impartially
mai ntained the status quo.

Y Ibid., p. 1151. 2 Colonial, No. 15 (1925), p. 49.
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The only provisional measure taken by the Mandatory
in connection with the Holy Places has been the enact-
ment of the Palestine (Holy Paces) Order in Council,
1924," providing that' no cause or matter in connection
with the Holy Places or religious buildings or Stes in
Palestine or the rights or claims relating to the different
religious communities in Palestine shall be heard or
determined by any Court in Paestine' (Article 2).
Pending the constitution of the Commission provided for
in Article 14 of the mandate, such causes or matters are
to be 'referred to the High Commissioner, who shall
decide the question after making due enquiry into the
matter in accordance with such instructions as he may
receive from one of His Majesty's Principal Secretaries
of State' (Article 3). It isto be pointed out, however,
that these provisions do not affect the jurisdiction of the
Religious Courts (provided for in the Palestine Order in
Council, 1922), which has been limited to cases of in-
dividual concern. The question of the Holy Places
and religious stes is, indeed, one in which churches
and religious denominations as a whole are primarily
concerned.

2. OBLIGATIONS CONNECTED WITH THE PRINCIPLE
OF EQUALITY OF TREATMENT

The General Principle—The juridical bass of the
principle of equality of treatment as between the
Mandatory and the other States Members of the League
isto be found in the gratuitous nature of the mandatory
trust. This question forms an integral part of the
general theory of mandates? and cannot be entered into
in detail here; a few preliminary remarks, however,
sem to be necessary as an introduction to Article 18

lOG No. 123, Sept. 15, 1924.
2. Stoyanoveky op.cit, pp. 158-178.
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of the'mandate, which extends the application of the
above principle to Palestine.

It is now universally established that the charge of the
Mandatory, like that of the mandatarius in Roman law
and of the trustee in English law, is gratuitous. Con-
sequently the Mandatory cannot legally attribute to
himself any preferential treatment in territory placed
under his mandate. He cannot derive any direct and
exclusive material profits, either for himself or for his
nationals, from the mandatory trust, although there can
be little doubt that indirectly he may reap certain
political and even economic or commercial advantages
from such trust. What is meant by the above principle
of gratuitous trust is that the Mandatory cannot legally
create in the territory under his mandate such economic,
administrative or other conditions as will place him in
an advantageous position visa-vis the other States.
This principle extends to various domains, economic,
commercial, military, etc. We have seen, however,
that, as far as military questions are concerned, an
important derogation of the above principle has been
made in the mandate for Palestine.  On the other hand,
equality of treatment has expressly been provided for
in the economic domain (Article 18) and in matters
regarding antiquities (Article 21). These questions will
be dealt with successively in the following two sections.

(1) Economic Equality of Treatment.—The principle of
equality of treatment in the economic, commercial and
industrial domains is not peculiar to the mandates of the
A category, of which the mandate for Palestine is one.
It is one of the fundamental principles of the mandates
system as a whole, in spite of a few local derogations
which had to be made in certain cases for political con-
siderations. Although Article X X 11 of the Covenant
refers to this principle only in paragraph 5, namely, in
connection with the mandates which have subsequently
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become known as forming the B category, it has been
clear from the very beginning that economic equality of
treatment will be applied to the A mandates as well, as
may be seen from the following extract:

* The Government of the United States desires to point
out that during the peace negotiations at Paris leading
up to the Treaty of Versailles it consistently took the
position that the future peace of the world required that,
as a general principle, any alien territory which should
be acquired pursuant to the treaties of peace with the
Central Powers must be held and governed in such a
way as to assure equal treatment in law and in fact to
the commerce of all nations. It was on account of, and
subject to, this understanding that the United States
felt itself able and willing to agree that the acquisition of
certain enemj' territory by the victorious Powers would
be consistent with the best interests of the world. The
representatives of the Principal Allied Powers, in the
discussion of the mandate principles, expressed in no
indefinite manner their recognition of the justice and far-
sightedness of such a principle and agreed to its applica-
tion to the mandates over Turkish territory."

On the strength of this principle the United States
Government has claimed that

" there be guaranteed to the nationals or subjects of all
nationstreatment equal inlaw and in fact to that accorded
nationals or subjects of the mandatory Power with
respect to taxation, or other matters affecting residence,
business profession, concessions, freedom of transit for
persons and goods, freedom of communication, trade,
navigation, commerce, industrial property and other
economic or commercial activities,'?

! International  Conciliation, No.  Amerioan point of view : they seem,
166 (1921), pp. 304-305 (Noteof May  however, not to have been used in
12, 1920, addressed by the United their legal sense as far as may be
States to the British Government). athered from the character of the
Theterms' acquired' and' acquisition’ Noteitself.
in the above extract may not have
been best calculated to uphold the 2 |bid., p. 306.
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The reply of the British Government® clearly showed
that they were in complete agreement with the United
States as to the application of the above principle both
in Palestine and Mesopotamia, but, for some reasons
which have never been openly stated, the negotiations
were not satisfactorily concluded till May 1922, after
having lasted for two whole years.

The text of Article 18 of the mandate, extending the
principle of equality of treatment to Palestine, may
be considered as partly the result of the diplomatic
negotiations with the United States, although it is
practically the same (only afew verbal alterations having
been made) as that embodied in the final draft of 1921.2
Thefact, however, that Article 18, aswe shall see, accords
equal opportunity only to the ' States Members of the
League of Nations '—a formula originally designed for
the exclusion of Germany from such benefits in mandated
areas—necessitated further negotiations with the United
States, which is not a Member of the League. These
negotiations culminated in the signature, on December 3,
1924, of a convention between the United Kingdom and
the United States of America respecting the rights of the
Governments of the two countries and their respective
nationals in Palestine® In virtue of this convention

' the United States and its nationals shall have and enjoy
all the rights and benefits secured under the terms of
the mandate to Members of the League of Nations and
their nationals, notwithstanding the fact that the United
States is not a Member of the League of Nations'
(Article 2).*

Y Ibid.,, pp. 311-317 (Note of Aug. of N.). vol. xliii. (1926), pp. 41-59.
9 1920). 4 An interesting provision—similar
2 Cmd. 1500(1921), p. 11. to that embodied in the convention

3 Cmd. 2559(1925). Theexchange between the United States and
of ratification took placein London Japan concerning the mandates
on Deo. 3, 1925. This convention, allocated to the latter—is that 'a
which embodies in the preamble the duplicate of the annual report to be
complete text of the mandate, was madebytheMandatoryunder Article
registered with the Secretariat of 24 of the mandate shall be furnished
the League of Nations. See T.S. (L. totheUnited States' (Art. 4).

U
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The above rights and benefits, so far as economic
equality of treatment is concerned, are enumerated in
Article 18 of the mandate, although this enumeration is
by no means limitative and merely provides a series of
illustrations of the general principle. It appears, indeed,
from the minutes of various sessions of the Permanent
Mandates Commission that a wide interpretation has
been given to the provisions of the mandates dealing
with equality of treatment, and although this has been
done mainly in connection with other mandates, there
is no apparent reason why the same should not apply
to Article 18 of the mandate for Palestine.

The following is the text of Article 18 :

' The Mandatory shall see that there is no discrimina-
tion in Palestine against the nationals of any State
Member of the League of Nations (including companies
incorporated under its laws®) as compared with those of
the Mandatory or of any foreign State in matters con-
cerning taxation, commerce or navigation, the exercise of
industries or professions, or in the treatment of merchant
vesHls or civil aircraft. Similarly, there shall be no
discrimination in Palestine against goods originating in
or destined for any of the said States, and there shall be
freedom of transit under equitable conditions across the
mandated area.

" Subject as aforesaid and to the other provisions of this
mandate, the Administration of Palestine may, on the
advice of the Mandatory, impose such taxes and customs
duties as it may consider necessary, and take such steps
as it may think best to promote the development of the
natural resources of the country and to safeguard the
interests of the population. It may also, on the advice
of the Mandatory, conclude a special customs agreement
! The corresponding provision in the Leeﬁue of Nat|ons (Art. 6 or

the B mandates is more explicitly e caxe may be, para. 5).
drafted in thls particular point; it There can be no doubt, however,
gpesks of 'companies and associa that its' in the above Art. 18 refers

tions organized in accordance with  to ' State Member of the League of
the law of any of the Members of  Nations' and not to ' Mandatory.'
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with any State the territory of which in 1914 was wholly

includedin Asiatic Turkey or Arabia.'

As may be seen from this text, the two paragraphs of
Article 18 have distinct objectsin view. Thefirstaims
at securing equality of treatment for all Members of the
League, while the second is mainly concerned with the
interests of the mandated territory and its population.
The two paragraphs combined establish the general
principle affecting territories under A mandate, namely,
that while economic and commercial equality is guar-
anteed to all States Members of the League, economic
and commercial freedom is not. Provided all such
States are equally treated, and subject to the consent
of the Mandatory, the Administration of Palestine is
entitled to impose such import or export duties or to
promulgate such laws regarding concessions, taxation,
etc., as may best be in the interests of the territory.
In other words, the policy of the ' open door ' is not to
beapplied inPalestine. Totakeapractical illustration :
Palestine, which is a wine- producing country, may
impose, if it wishes, even prohibitive duties onimported
wines, but such duties have to be similar as regards
wines originating in the various countries; they cannot
be higher, say, for Spanish wines and lower for French
wines, or vice versa. This applies equally to cases in
which the Mandatory may be concerned. Suppose that
in order to stimulate local industry the interests of
Palestine require that its internal market should be
protected against imported cloth, thiswill affect British
as well as other manufacturers, since the mandate allows
of no exception to be made in favour of the Mandatory
or his nationals. Duties can only be directed against
goods the importation of which may be restricted or
prohibited in theinterests of the country, but not against
States in which such goods originate. It would, for
instance, be contrary to the spirit if not to the letter
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of Article 18 if the Administration of Palestine should
impose prohibitive duties on a given commodity, not
because this is required by local interests but because
the commodity in question happens to be exported
mainly or exclusively from a certain State. This, how-
ever, does not mean that Palestine is deprived of such
bargaining assts as may enable it to obtain reciprocal
or compensating economic advantages from foreign
States. The only consideration by which the Admini-
stration of Palestine is to be guided in imposing duties
upon or granting facilities to foreign imports isthat of
theinterests of the territory. This clearly appears from
the second paragraph of Article 18, as quoted above.

In this connection it may be pointed out that the
extension of such benefits as those of Imperial preference
to Palestine* cannot result in reciprocity of preferential
treatment by Palestine of British or Imperial goods,
such preference can only be unilateral, namely, granted
to and not by Palestine, if the provisions of the mandate
are not to be infringed. The Secretary of State for the
Colonies has, indeed, unequivocally declared that Pales-
tine, among other mandated territories, is precluded by
the mandate ' from according a preference to British
Empiregoods,' > The same ssems to be true with regard
to any other economic, commercial or financial benefits
that Palestine may derive under various Acts of Parlia-
ment, although this is more open to question, as may
be seen from the debate which took place in the House
of Commons on the Palestine and East Africa Loans
(Guarantee) Bill. An amendment was moved during
the committee stage of the Bill to the effect

'that no part of the moneys secured by the guarantees

LIt is hardly necessary to refute  Parliament can, if it wishes grant
the argument that such an extenson  the very same benefits to any foreign
would imply ipsofactothat Palestine  country. The name given to such
had become an integral part of the bepefits matters but little.

British Empire (se the Mornln? ZPD. (H. df 0.), vol. 207, col.
Post May 14, 1925). The Imperial  1683.
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mentioned in this Act shall be expended on plant,
machinery, or equipment which has not been manufac-
tured in the United Kingdom or the British Empire . . .
provided that the provisions of this paragraph shall not
apply ... in the case -of any such plant, machinery or
equipment required for mandated territories.' *

The exclusion of such territories from the application
of the amendment was understood to be required in
accordance with the provisions of the mandates, and this
seems to have been the opinion of the Under-Secretary
of State for the Colonies,®> who, it may incidentally be
mentioned, had previously been the British member on
the Permanent Mandates Commission. A more re-
stricted interpretation, however, of the Mandatory's
obligations under Article 18 of the mandate was given
by the Secretary of State for the Colonies.  After having
drawn a distinction between general trade—with regard
to which he admitted that the Mandatory has not got
"anything like a monopoly' in Palestine—and public
works, in respect of which the interests of British manu-
facturers are guaranteed by the normal procedure to
be followed by all Crown agents of the colonies, the
Colonial Secretary is reported to have said :

" As regards the mandated territories | am not sure
that it is desirable to raise that issue, or to go so far in
laying down a definite proposition of this kind as the
amendment seeks to do.  After all, when we have given
export credit facilities or trade facilities to other countries
entirely outside the British Empire, we have regarded
ourselves as perfectly entitled to expect some return for
that specia financial assistance in the form of a stipula-
tion of this kind, and | am not prepared to accept the
sweeping suggestion that we are precluded from making
any stipulation of this kind in a mandated territory by
way of return for the guarantee.' ®

Y Ibid., vol. 200, col. 2369. 2 Ihid., col. 2375. 3 Ihid., col. 2374.
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It may be pointed out, however, that the position of
mandated territoriesisquitedifferentin thisrespect from
that of any foreign country, owing to the fact that in
the former the Mandatory is under special obligation
to safeguard the principle of equality of treatment. In
dealing with foreign countries, it is open to the British
Government to ask, in exchange for financial assistance,
for any advantages it may think best in the interests of
its nationals, while in the case of mandated territory it
is first to be ascertained if such advantages are not
inconsistent with the provisions of the mandate. More-
over, the interests involved in the latter case are not
only those of such States as are entitled to claim the
benefits of equal opportunity, but aso those of the
inhabitants of the territory concerned. This point was
emphasized in course of the above debate in the following
terms:

" After all, the mandated territories are not parts of
the British Empire. We hold them in trust, for their
benefit, to [?] the League of Nations, and we have to
administer them, not in our own interests, but in the
interests of the native inhabitants. . . . While | agree
that if we make aloan to these countries we get benefits,
because, somehow or other, every loan must take the
form of the export of manufactured goods sooner or
later, to make mandated territories pay more than is
necessary for goods that they require is not right."

As we have seen, indeed, the interests of the inhabitants
are specially safeguarded in Article 18 of the mandate
inconnectionwith the principleof equality of treatment,
and any procedure which would adversely affect these
interests could hardly be considered as consistent with
the provisions of the mandate.

As far as concessions are concerned, they are referred
to in the general provision that, subject to the principle

L P.D. (H. of C), val. 200, cal. 2377.
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of equality of treatment, 'the Administration of
Palestine may, on the advice of the Mandatory . . .
take such steps as it may think best to promote the
development of the natural resources of the country and
to safeguard the interests of the population ' (Article 18,
paragraph 2). A comparison between this provision
and the corresponding clause in the B mandates clearly
indicates the difference. It is, indeed, provided in the
latter that® concessions having the character of a general
monopoly shall not be granted' unless they are 'of a
purely fiscal character in the interest of the territory
under mandate and in order to provide the territory
with fiscal resources which seem best suited to the local
requirements’ (Article 6 or 7, as the case may be,
paragraph 4)." No such stipulation is inserted in the
mandate for Palestine, so that one is justified in
inferring that any concessions may be granted and any
monopoly established in that territory, provided the
direct beneficiary is the territory itself and that as a
result no preferential treatment is given to any par-
ticular State, including the Mandatory. True, it has
been claimed by the United States

"that no exclusive economic concessons covering the
whole of any mandated region or sufficiently large to be
virtually exclusive shall be granted, and that no mono-
polistic concessions relating to any commodity or to any
economic privilege subsidiary and essential to the pro-
duction, development or exploitation of such commodity
shall be granted.'

But this seems not to have been conceded as far as
Palestine is concerned, owing to its special position. As
to concessions that do not result in a monopoly, they are
to be granted, according to the B mandates and the

L' A provision to this effect is International Conciliation, No,

equally to be found in the mandate 166 (1921), p. 306.
for Syria (Art. 11, para. 4).
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mandate for Syria, 'without distinction on grounds of
nationality between the nationals of all States Members
of the League,’ Subject to the provisionsof Article 11,
paragraph 2 of the mandate, this seems equally to be the
principle with regard to Palestine.

It appears from what has been said above that, while
the interests of the various Powers concerned with the
natural resources of the tropical areas have been placed,
if not above, at least in a position of greater prominence
than those of the local populations, in Palestine—as well
asinthe other territories under A mandate—the interests
of thelocal community have been first considered. The
right of the Administration of Palestineto ' impose such
taxes and customs duties as it may consder necessary '
seams, indeed, indispensable in order to encourage local
industry in a country like Palestine, being asit isin the
early stages of its economic development. On the other
hand, the tropical areas under B mandates are of greater
importance than Palestine to world trade and industry
on account of their raw materials, and thisis presumably
why theinterested Powers have insisted on and obtained
awider application of the principle of equal opportunity
in these areas as compared with Palestine and the other
territories under A mandate.

The final provision of Article 18 (paragraph 2 in fine)

Turkish companies in which the
interests of such nationals are pre-
ponderant, may be the beneficiaries,
Cmd. 1946 (1923). In view of the

Y In this connection it may be
mentioned that on the day of the
conclusion of the Treaty of Lausanne
an exchange of Notes took place

between the British and French dele-
gates to the effect that: ' Within a
period of one year from the coming
into force of the treaty of peace of
to-day's date, the British Govern-
ment [the French Government, re-
spectively] will have the power, in
theterritoriesdetached from Turkey
in which it exercises authority as
Mandatory, to proceed to the re-
purchase of concessions for public
services of which French nationals
[British nationals, respectively], or

principle of equality of treatment as
embodied in the mandate, the ex-
pressions ' British Government' and
' French Government' can only refer
tothose Gover nmentsin their capacity
as Mandatories, or in other words, to
thelocal Administratiotisof Palestine
and Syria acting with the approval
of the respective Mandatories. Such,
indeed, was the case of the repur-
chase of the Jaffa-Jerusalem railway
from a company in which mostly
French nationals were interested.
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alows the Administration of Palestine, on the advice of
the Mandatory, to ' conclude a specia customs agree-
ment with any State the territory of which in 1914
was wholly included in Asiatic Turkey or Arabia,
This was intended to counteract the economic conse-
quences that might have resulted from the new political
boundaries cutting across territories which all formed
part of one State, namely the Turkish Empire. The
scope of the above provision, however, as may be
gathered from its wording, is limited to the following
territories: Paestine, Syria, Irag and the Hedjaz
(Arabia); it does not include Egypt or Turkey itself.
It is dso limited to a specia customs agreement and
nothing more. It certainly is not—and indeed cannot
be—of the same character as the provision of the
B mandates authorizing the Mandatory ' to constitute
the territory into a customs, fiscal and administrative
union or federation with the adjacent territories under
his own sovereignty or control' (Article 9 or 10, as the
cae may be). The negotiations which took place be-
tween Great Britain and the former King of the Hedjaz
concerning the establishment of a federation of States—
in which Palestine, as generally understood, was aso to
beincluded—nhad nothing to do with the above provision,
and it may be open to doubt whether they were at all
consistent with the specid position of Palestine. But
this only by the way, as with the change of regime in
the Hedjaz, the whole question has receded into the
background.

Invirtue of the above provision—still indraft form at
the time—a customs agreement was concluded between
Palestine and Syria, under the signatures of their respec-
tive High Commissioners." The main principle laid down
in the agreement was that' no duties are chargeable upon
goods exported from or imported to Syria, or vice versa,

1 0.G, No. 52, Oct. 1, 1921.
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which are the local produce of the countries concerned, '
This preferential treatment, mutually granted by
Palestine and Syria, is strictly limited to the two terri-
tories,” and it is hardly necessary to point out that it
cannot extend to their respective Mandatories without
constituting a breach of the provisions of both mandates
(Article 18 of the mandate for Palestine and Article 11
of the mandate for Syria). The principle of freedom of
transit laid down in Article 18 (paragraph 1 infine) is
recognized by Palestine as regards goods ' manifested in
transit to Syria,' with special reference to the port of
Haifa. This port, among other ' Eastern ports,” has
been declared in the Treaty of Sévres as being ' of inter-
national concern," with the stipulation that ' free zones
shall be provided in these ports ' (Article 335), and that
' the nationals, goods and flags of all States Members of
the League of Nations shall enjoy complete freedom in
the use of the port' and be 'treated on a footing of
perfect equality ' (Article 336). The reason why Haifa
has been declared a ' port of international concern' may
be gathered from the following quotation:

“Haifa, whichinthe past served only Turkishterritory,
now handles traffic destined for, or originating in, the
territories under British and French influence® respec-
tively; and its commercial importance will be considerably
enhanced if and when the projected scheme of rail com-
munication with Mesopotamia is adopted. In this event
the port will undoubtedly serve as an entrepot for the

! Report on the Administration of Brefer_ential treatment %{anted b
Palestine, July 1920-Dec. 1921, p. alestine to Syria to any State whic
%, ) does not fall under the terms of the
On the occasion of the exchange last part of Article 18 of the Pdes
of Notes between the British and tine Mandate' {T.S (L. of N.), vol.
German Goverhments which resulted  liv. (1926-27), p. 412).
in the accesson of Palestine to the
Anglo-German Commercia Treaty of % Thisisasomewhat anachronistic
December 1924, it was stated that reference to the provisions of the
'His Majesty's Government have no  Sykes-Picot Agreement with its
intention of extending the restricted  various ' zones of influence.'
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important traffic to and from Mesopotamia and possibly
beyond."

It was expressly provided in the Treaty of Sevres that
' the régime laid down for the above ports shall not pre-
judice the territorial sovereignty' (Article 335 in fine).

(2) Archceological Research and Antiquities—Palestine,
as iswell known, is of great interest to that part of the
scientific world which is concerned with history, archaeo-
logical research and antiquities. Inview of thisinterest,
it has been provided in the mandate that

' the Mandatory shall secure the enactment within twelve
months from this date? and shall ensure the execution
of a Law of Antiquities based on the following rules.
This law shall ensure equality of treatment in the matter
of excavations and archaeological research to the nations
of all States Members of the League of Nations'
(Article 21).

This provision is based on Article 421 of the Treaty of
Sévres and is common to the A mandates. Explicit
reference was made to this Article of the treaty in the
draft mandate (Article 21),% as at that time (August 1921)
it was still thought that the Treaty of Sevres would
become operative. In its present form Article 21 of the
mandate reproduces in extenso, and applies to Palestine,
the provisions of the above Article 421 of the treaty,
together with the annexe, instead of simply referring to
it, as did the draft.

The provisions of the annexe, as inserted mutatis
mutandis in the mandate, are the following :

'(1) " Antiquity " means any construction or any pro-
duct of human activity earlier than the year A.D. 1700.
'(2) The law for the protection of antiquities shall
proceed by encouragement rather than by threat.
! Report on the Administration of 2 July 24, 1922,

ZPE%ine, July 1920-Dec. 1921, pp. ® Cmd. 1500 (1921), p. 12.
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'"Any person who, having discovered an antiquity
without being furnished with the authorization referred
to in paragraph 5, reports the same to an official of the
competent Department, shall be rewarded according to
the value of the discovery.

" (3) No antiquity may be disposed of except to the
competent Department, unless the Department renounces
the acquisition of any such antiquity.

®No antiquity may leave the country without an
export licence from the said Department.

' (4) Any personwho maliciously or negligently destroys
or damages an antiquity shall be liable to a penalty to
be fixed.

" (5) No clearing of ground or digging with the object
of finding antiquities shall be permitted, under penalty
of fine, except to persons authorized by the competent
Department.

' (6) Equitable terms shall be fixed for expropriation,
temporary or permanent, of lands which might be of
historical or archaeological interest.

" (7) Authorization to excavate shall only be granted
to persons who show sufficient guarantees of archaeological
experience. The Administration of Palestine shall not,
in granting these authorizations, act in such a way as to
exclude scholars of any nation without good grounds.

' (8) The proceeds of excavations may be divided
between the excavator and the competent Department
in a proportion fixed by that Department. If division
seems impossible for scientific reasons, the excavator shall
receive afair indemnity in lieu of a part of the find.'

The Department referred to in the above provisions
was established in anticipation of Article 21 of the
mandate at the same time as the civil administration
itself, i.e. in July 1920. A Law of Antiquities’ was

! Antiquities Ordinance, 1920, The Antiquities Law of Palestine,
0.G., No. 40, April 1, 1921. Fora in JCL., vol. vi. part iv. (Nov.
detailed analyss of the Ordinance  1924), pp. 251-254.

s N. Bentwich and F. M. Goadby,
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subsequently enacted, and an advisory board, repre-
senting the various bodies interested in archaeologica
research in Palestine, was set Up under the chairmanship
of the Director of the Department of Antiquities, for the
purpose of advising the Department on all important
matters connected with archaeologica activitiesin Pales-
tine, such asexcavations, etc., including the granting of
permits to excavate.

It has been frequently pointed out in the various
reports of the Administration that it regards itself as
a trustee on behalf of all those who are interested in
archaeological research in Palestine.  The Administra-
tion is equally the trustee on behalf of Palestine itself;
and the mandate has made it a duty for the Administra-
tion to safeguard the interests of Palestine in this
respect by granting priority to the Department of
Antiquities in the acquisition for Palestine of all local
finds, and by prohibiting the exportation of any such
finds unless under special licence from the Department
(paragraph 3). The principle of equality of treatment
appliesonly to ' excavations and archaeologica research '
or in the matter of granting the necessary authorization
to excavate (paragraph 7); in respect of the acquisition
of finds, the right of the finder to claim them can only
be exercised after that of the Department acting on
behalf of Palestine. In this matter the Administration
may on occason find itself in a somewhat difficult
position; butit is clearly itsduty to act in the interests
of theterritory, evenif they happen to clash with those
of another country, be it the Mandatory himself. The
Department of Antiquitiescannot, in principle, renounce
the acquisition of any local antiquity for Palestine unless
it is prevented from acquiring it by financial considera-
tions. It is not to be guided by reasons such as the
importance and value of the find to a certain museum or
collection in any other country, including that of the
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Mandatory, unless it is satisfied that the interests of
Palestine in this respect are fully safeguarded.

3. OBLIGATIONS RESULTING FROM THE PRINCIPLE OF
THE SUPERVISION OF THE MANDATE BY THE
LEAGUE OF NATIONS

Theright of supervision over the Mandatory's admini-
stration assigned to the League of Nations by the mandates
system and the special machinery set up for its exercise
are the same both in nature and extent in all the three
categories of mandates. Such difference as exists be-
tween these categories involves only the relations of the
Mandatories with the territories respectively entrusted
to them, but not those of the Mandatories and the
League. Consequently the various questions of prin-
ciple and procedure connected with the exercise of this
right of supervision are of a similar character in all
the mandated territories, including Palestine. These
questions, however, concern mainly the general theory
of mandates,® and it is only incidentally that they can
be mentioned here.

The League supervision with regard to the mandate for
Palestine may be dealt with under the following headings:

(1) Definition of the Terms of the Mandate and their

Modification.
(2) Interpretation of the Terms of the Mandate.
(3) Examination of Annual Reports and Petitions.

(1) DEFINITION OF THE TERMS OF THE MANDATE
AND THEIR MODIFICATION

The question as to the competent authority for the
definition of the terms of the mandates gave rise to a
good deal of controversy in the early stages of the

.1 J. Stoyanoveky, op. cit., pp. 119-157.
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elaboration and application of the mandates system.
The controversy mainly centred on the interpretation
of paragraph 8 of Article X X 11 of the Covenant, but
with regard to the A mandates, the Treaty of Sevres,
unlike that of Versailles, has explicitly provided that

'the terms of the mandates in respect of the above
territories [Syria and Mesopotamia (Article 94 of the
Treaty) and Palestine (Article 95)] will be formulated by
the Principal Allied Powers and submitted to the Council
of the League of Nationsfor approval’ (Article 96).

Itis on the strength of this Article, asit seems, that the
draft mandate for Palestine contained in the final
paragraph of its premises a provision to the effect that
the Council of the League ' hereby approves the terms
of the said mandate as follows: ' A similar provision
was inserted in all the other draft mandates, but the
Council has found it necessary, probably in order to
assert more definitely its right of supervision, to sub-
stitute for the above-quoted paragraph the following
clause :

"Whereas by the afore-mentioned Article X X | | (para-
graph 8), it is provided that the degree of authority,
control or administration to be exercised by the Man-
datory, not having been previously agreed upon by the
Members of the League, shall be explicitly defined by the
Council of the League of Nations; [the latter] confirming
the said mandate, definesitsterms asfollows: '

So that inlaw it was the Council which defined the terms
of the mandate; and there would, therefore, be some
inconsistency between the last paragraph of the premises
of the A mandates as amended by the Council of the
League, and the above-quoted provision of Article 96
of the Treaty of Sevres, unless at the time of the ratifica-
tion of the above mandates the provisions of the treaty
were considered as non-existent even in so far as the man-
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dated territories were concerned. This, however, ssems
to be open to question, if inference may be drawn from
the fact that the vital provisions of the Treaty of Sevres
regarding mandates, although not reproduced in the
Treaty of Lausanne, have in fact been given effect to
and fully observed. The only other explanation which
can be given of the above inconsistency is that the
Council of the League was anxious to assmilate—as far
as this could be done—the genera provisions of the
preambles of the various mandates in order to restrict
to a minimum the possibilities of divergent interpreta-
tion and of controversy.

In fact, the definition of the terms of the mandate
for Palestine was made by the British Government's
experts, colonial or other, after it had been found im-
possble for the Milner Commisson on Mandates,
appointed in the spring of 1919, to proceed with the
task of elaborating one common formulafor the various
A mandates, ' in consequence of a divergence of views,""
The draft thus prepared was first to be ' approved by
the Allied Powers interested,” and subsequently ' com-
municated to the Council of the League of Nations,'
Some doubts seem to have prevailed at the time as to
what exactly such ‘communication’ meant, until the
Council asserted itsright of ' defining,' or, more precisely,
taking part in the definition of the terms of the man-
dates. This right has indeed been fully exercised by
the Council of the League, as clearly appears from the
minutes of its sessons in which the drafts of the man-
dates have been discussed Article by Article and modified
in various instances. The most striking of these, so
far as the mandate for Palestine is concerned, was the
substitution of a provision elaborated by the Council
itself for draft Article 14 prepared by the Mandatory,
as we have aready seen.

! International Conciliation, No. 166 (1921), p. 315. 2 Ihid,
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With regard to the revision of the text of the mandate
in future, the Council of the League has equally asserted
in a more definite form its right of supervision by-
amending the draft of Article 27, which provided that

" the consent of the Council of the League of Nations is
required for any modification of the terms of the present
mandate, provided that in the case of any modification
proposed by the Mandatory, such consent may be given
by a majority of the Council.”

In deleting the last part of this Article, beginning with
the words ' provided that,' the Council seems to have
definitely laid down that unanimity is necessary for any
modification whatever of the terms of the mandate, and
this even when such modification is proposed by the
Mandatory. This has been done aso in the case of all
the other mandates of the various categories, so that an
additional guarantee, as compared with the provisions
of the drafts, has been given by the Council to the
stability of the terms of the mandates. It may have,
however, the inconvenient result of hindering, if not
preventing, a suitable modification from being made.
It would seem that some sort of special position should
have been assigned to the Mandatory in this respect,
owing chiefly to the fact that he is undoubtedly in a far
better condition than any of the other States that may
be represented on the Council for judging if and when
a given modification should be made in the existing
terms of the particular mandate which he is to carry
into effect. On the other hand, asfar asthe A mandates
are concerned, the right of modification may be claimed
by the Powers which have originally been entrusted by
treaty with the definition of the terms of such mandates,
namely the Principal Allied Powers. Thecomparatively
fixed character, however, of the terms of the mandates

© 1 Cmd. 1500 (1921), p. 13
X
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seams not to be in doubt, as may be gathered from an
answer given by the Secretary of State for the Colonies
to the effect that it was a mistake to think that those
terms were 'open to periodic review,” With regard
to the mandate for Palesting, this question is at present
mainly of theoretical importance, as there seems to be
-nothing in this mandate which might give rise in the
near future to a proposal for modification, with the
possible exception of Article 4 dealing with the Jewish
agency.> Moreover, the latitude of interpretation
allowed to the Council of the League, acting upon the
advice of the Permanent Mandates Commission, on
the one hand, and to the Permanent Court of Inter-
national Justice on the other, may largely prevent, or
at least postpone, any proposa for modification from
being made.

(2) INTERPRETATION OF THE TERMS OF THE MANDATE

Although no provision is embodied in the mandate
recognizing the Permanent Mandates Commission as
being competent to interpret its terms, it may now
be considered as definitely established that the Com-
mission would not be exceeding its powers in advising
the Council of the League on any question of inter-
pretation, with the possble exception of those which
are to be deat with by the Permanent Court of
International Justice in virtue of Article 26 of the
mandate. This may be based on the wide terms of
reference of the Commission as embodied in Article
X X I | of the Covenant (paragraph 9), namely, that it is

' P.D. (H. of C), vol. 207, col. tion, so Jong as its orﬁanizatipn and
675. constitution are in the opinion of

) o .- the Mandatory appropriate, shall be
' The particular provision which  recognized as'such agency' (Art. 4,
may be involved in such modification  para. 2). The assumption is based
—If any isfound necessary—is the on the contemplated extension of
following : 'The Zionist Organiza=  the Jewish agency.
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its duty ' to advise the Council on all matters relating to
~ the observance of the mandates, and no exception has

ever been taken to the practice which has been gradually
introduced into the mandates system. The Permanent
Mandates Commission has thus been able to evolve a
series of fundamental principles based on Article XX 11
of the Covenant and the particular mandates. On
certain vital occasons the Commission has paid more
attention to the spirit of the mandates system as a whole
than to the letter of the various texts, and its general
tendency has been towards asserting the rights of the
inhabitants of the mandated territories and pointing out
the corresponding duties of the Mandatories.

Such tendency equally appears from the genera
interpretation given by the Permanent Mandates Com-
mission to the underlying principles of the mandate
for Palestine, mainly in connection with its dual aspect.
We have seen how carefully the mandate takes every
opportunity to stipulate that the rights, interests and
position of the inhabitants of Palestine should not be
prejudiced, and the Permanent Mandates Commission
was only doing its duty in paying specia attention to so
essential a provision.  When for the first time the annual
report on the administration of Palestine was submitted
by the Mandatory for examination by the Commission,
the opportunity was taken by the latter to outline the
main principles on which the mandate was based * and to
interpret these principles in accordance with the spirit
of the mandates system as a whole. It seems however,
that at the time the peculiar nature of the mandate for
Palestine was not yet fully appreciated by the Com-
mission, and the special provisions which constitute the
peculiarity, namely, those connected with the national
home, seem to have been given a somewhat restrictive
interpretation. True, it is in accordance with genera

! S P.M.C., Minutes of 5th Sesion, pp. 188-189.
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rules that such interpretation should be given to
exceptional provisions, but it may be asked whether
the national home is to be regarded as of exceptional
character within the orbit of the mandates system
rather than as an institution sui generis which, in
the special case of Palestine, has merely been combined
with that system. In favour of the latter contention it
has been pointed out that the national home concept
was associated with Palestine prior to the mandate,
and that the latter was allocated to Great Britain
mainly on this account. It is in the direction of
wider interpretation of the provisions relating to the
national home—without at the same time restricting
the construction placed upon the others—that the
Permanent Mandates Commission seems to have moved
when it was faced, on subsequent occasions, with the
general problems of Palestine.

In conclusion, it may be said that in non-disputed
matters the Permanent Mandates Commission con-
stitutes the most important source of interpretation
of the terms of the mandates. In the great majority of
cases its recommendations are endorsed by the Council
of the League and embodied in the mandates system.
The Commission thus contributes to the formation of
the law of mandates. Judicial matters, however, arising
in case of disputes, cannot be referred to the Permanent
Mandates Commission, which is only an advisory body,
and a special provision has been inserted in the mandate
for Palestine (Article 26), as well as in the other
mandates, to the effect that

'the Mandatory agrees that if any dispute whatever
should arise between the Mandatory and another Member
of the League of Nations relating to the interpretation or
the application of the provisions of the mandate, such
dispute, if it cannot be settled by negotiation, shall be

! S PM.C, Minutes of 7th Sesson, p. 111.
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submitted to the Permanent Court of International
Justice provided for by Article 14 of the Covenant of
the League of Nations.'

The Permanent Court of International Justice and
Article 26 of the Mandate—The jurisdiction conferred by
the mandate upon the Permanent Court of International
Justice is of a compulsory character only so far as the
Mandatory, in his capacity as such, is concerned; it
is not compulsory either for the Mandatory in his
capacity of Member of the League, or for any other
Member. This clearly appears from the above text,
and is aso borne out by the amendment introduced by
the Council in draft Article 26 of the mandate—as well
as in the other draft mandates—in view of the fact that
" Members of the League other than the Mandatory
could not be forced against their will to submit their
differences to the Permanent Court of International
Justice,’ * Indeed, it was provided in the draft that
"if any dispute whatever should arise . . . this dispute
shall be submitted to the Permanent Court of Inter-
national Justice. . . " Such a clause would have been
inconsistent with Article 13, paragraph 3 of the Covenant,
which explicitly provides that justiciable disputes
arising between Members of the League shall be referred
to ' the Court agreed on by the parties to the dispute or
stipulated in any convention existing between them,'
Members of the League are accordingly free to choose
the Court they prefer, and the mandate being, as far as
they are individually concerned, res inter alios acta, its
provisions cannot bind them. With regard to the
Mandatory, however, the jurisdiction of the Permanent
Court constitutes one of the means of control placed by
the mandates system in the hands of the League for the
benefit of its Members.

! Report of Viscount Ishii to the Council on the draft B mandates, O.J.,
Aug. 1922 (Part 1 1.), p. 854.
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Article 26 has been thoroughly dealt with by the
Permanent Court of International Justice and inter-
preted in its various aspects.  If the Court has jurisdic-
tion to interpret the provisions of the mandate, it is
surely competent to interpret the very provision which
gives it such jurisdiction and which itself forms part of
the mandate. The interpretation of Article 26 isindeed
a preliminary condition for the exercise of the jurisdic-
tion of the Permanent Court in cae of a dispute of
application or interpretation of the mandate, because a
controversy as to the above Article would prevent the
consideration of the substance of any such dispute that
may arise between the Mandatory and another Member
of the League.

The exercise of the jurisdiction of the Permanent
Court of International Justice under Article 26 of the
mandate implies, as may be seen from the above-quoted
text, the following conditions :

1. The dispute is to be ' between the Mandatory and

another Member of the League,'

2. It is to be 'relating to the interpretation or the

application of the provisions of the mandate,’

3. It is to be one that' cannot be settled by negotia-

tion,’

Before these conditions are dealt with and examined,
it may be asked whether or not the interpretation of
Article 26 as a whole should be influenced by the fact
that this provision constitutes an exception to the
general principle that the jurisdiction of the Permanent
Court of International Justiceis not of acompulsory char-
acter. ' Since the compulsory jurisdiction of the Court
is not the rule," says one of the dissenting judges in the
caee of the Mavrommatis Palestine concessons, 'and
snce Article 26 of the Palestine mandate constitutes an

" Including the United States, in  1924.  See supra. Economic Equality
virtue of the convention of Dec. 3, of Treatment, p.. 305.
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exceptional clause creating such jurisdiction, that Article
cannot be interpreted extensively,’ * It may be main-
tained, however, that the above provision (common to
all mandates) forms an integral part of the mandates
system, establishing as it does the general rule that
Mandatories, in their capacity as such, are in certain
definite cases subject to the compulsory jurisdiction
of the Permanent Court. Consequently the provision
would have to be interpreted in the light of the general
principles of the mandates system rather than in con-
sequence of its exceptional character within the rules
governing the jurisdiction of the Permanent Court.?
In view of the fact that a more extensive interpretation
than the one advocated by the dissenting judges has
been given in the above case to Article 26 of the
mandate, it may be said that the latter opinion has
impliedly been adopted by the Permanent Court. This
will equally appear from the examination of the above-
mentioned conditions relating to the jurisdiction of
the Court.

1. The first of these conditions, namely, that the
dispute is to be between the Mandatory and another
Member of the League, has given rise to the question
whether such Member can bring before the Permanent
Court an action against the Mandatory on behalf of one
or more of its nationals. The majority of the Court
were of the opinion that

"it is an elementary principle of international law that
a State is entitled to protect its subjects, when injured
by acts contrary to international law committed by
another State, from whom they have been unable to

! P.O.,, Series A, No. 2, p. 85: rule of Art. 26, he expresses the

Dissenting opinion by M. Oda. opinion that 'this rule establishes

as a guarantee for the Powers a

2 This seems to be the opinion of  system of control which ensures that

M. Nyholm, one of the judges dis- the Mandatory will actin conformity

senting from Judgment No. 10 of with the provisions of the mandate '
the Court.  Speaking of the ' general  (ibid., No. 11, p. 30).
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obtain satisfaction through the ordinary channels. By
taking up the case of one of its subjects and by resorting
to diplomatic action or international judicial proceedings
on his behalf, a State is in reality asserting its own
rights—its right to ensure, in the person of its subjects,
respect for the rules of international law. . . . The fact
that Great Britain and Greece are the opposing parties
to the dispute arising out of the Mavrommatis conces-
sons is sufficient to make it a dispute between two
States W|th|n the meaning of Article 26 of the Palestine
mandate."”

The dissenting opinions, however, of various judges
have tended to restrict the interpretation of Article 26
in connection with the above condition. Lord Finlay,
while agreeing that ' there are many cases in which a
genuine dispute between two nations has originated in
a wrong aleged to have been done to the subject of
one of these two nations by the other," comes to the
following conclusion:

"It is a mistake to suppose that Article 26 can be
made applicable to a dispute between an individual and
amandatory State merely by theintervention, aslitigant,
of the Government of which that individual is a subject.
To justify proceedings under Art|cle 26 there must have
been in existence, before the requete? was filed, a dispute
between the Mandatory and another nation Member of
the League of Nations."

Substantially the same conclusion is arrived at by
another dissenting judge, John Bassett Moore, who is
of the opinion that

"the Article [26] by itsvery termsincludes only disputes
which may arise " between the Mandatory and another
Member of the League of Nations." This obviously does
not include a dispute between the Mandatory and

2 P.C, SeriesA, No. 2, p. 12 Arf. 40of the Statute of the Court.
The ' written appllcatlon of P.O., SariesA, No 2, p. 38.
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M. Mavrommatis. Had M. Mavrommatis been aMember
of the League of Nations it would have been unnecessary
for his Government to appear here. . . '

Another argument in favour of this contention is raised
by M. de Bustamante, who draws a comparison between
Article 26 of the mandate for Palestine, as quoted above,
and Article 13 of the mandate for East Africa. The
first paragraph of the latter isidentical with Article 26,
but a second paragraph is added providing that' States
Members of the League of Nations may likewise bring
any claims on behalf of their nationals for infractions of
their rights under this mandate before the said Court for
decision,” In the opinion of de Bustamante, therefore,

"claims on behalf of the nationals of States Members
of the League of Nations for infractions of their rights
under that mandate are not included among the disputes
mentioned in the first paragraph of the Article, the only
one which has been reproduced in the mandate for
Pal estine,'?

This discrepancy between the mandate for East
Africa, on the one hand, and all the other mandates
(including that for Palestine) on the other, is equally
mentioned by Mr. Moore, who, however, draws no
inference from it.®> On the other hand, M. Oda comes
to the same conclusion as M. de Bustamante on this

H
point.
Y bid, p. 62. paragraph to the other mandates, and
2 |bid.,, pp. 82-83. suggestions to both effects have been
% Ibid,, p. 61. made by members on the Commission.
4 1bid, p. 87. It may be of in- The divergence of views as to which

terest to note that the question as to
the difference existing between the
above Art. 13 and the corresponding
Articles of the other mandates was
also raised before the Permanent
Mandates Commission. The object
of securing one common text in the
various mandates could be achieved
either by suppressing the second
paragraph of Art. 13 of the mandate
for East Africaor by adding asimilar

course should be recommended to
the Council, as may be seen from
the discussion (Minutes of 6th Ses
sion, pp. 55-56), was connected with
the question whether the additional
clause in Art. 13 was merely
accidental or whether it had a
special meaning. Opinions varied
on this point, but the final course
chosen by the Permanent Mandates
Commission, not to insist on the
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2. The second condition laid down in Article 26
Is that the dispute brought before the Permanent
Court of International Justice should be 'relating to
the interpretation or the application of the provisions
of the mandate,' that is to say, that it should involve
one or more of such provisions, the non-observance
or the violation of which is alleged by the claimant
against the Mandatory. The question as to whether
or not any—and if so, which—provisions of the mandate
are involved in a given dispute may, however, give rise
to considerable difficulty and a great deal of controversy.
Such, for instance, was the case in the dispute regarding
the Mavrommatis concessons. As we have aready
sen, the submission of the Greek Government was to
the effect that the refusa of the Administration of
Palestine to recognize the rights acquired by M. Mavrom-
matis constituted a breach of Article 11 of the mandate,
explicitly referring to the international obligations of
the Mandatory. While the Permanent Court was of
the opinion that 'the Mavrommatis concessons in
themselves are outside the scope of Article 11,' ' it came
to the conclusion that 'the international obligations
accepted by the Mandatory, referred to in Article 11 of
the mandate, certainly include the obligations arising out
of Protocol X | | of the Lausanne Treaty ' 2 under which
the Mavrommatis concessons were considered to fall.
In other words, after having been excluded from the
mandate as having no direct connection with Article 11,
the Mavrommatis concessons have been re-admitted
through a back-door by means of the incorporation of
the Protocol into the mandate. Indeed, it was held by
the Court that ' the Protocol is the complement of the

matter, may be considered as largely given on this point to Art. 26 of
the result of the fact that the great the mandate for Palestine.

majority of the judges on the Per- EP.,C, Series A, No. 2, p. 19.
manent  Court implicitly assimilated Ibid., p. 26.

the two texts by the interpretation
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provisions of the mandate in the same way as a set of
regulations alluded to in a law indirectly form part of
it,'' This ' doctrine of incorporation,' as it was called,
is, however, objected to by Lord Finlay, one of the dis-
senting judges, who ' cannot accept the view that
Article 11 of the mandate is to be read as if it contained
in extenso the provisions of the Protocol,” In his
opinion ' the difference on this point was one which, if
it had existed between the two governments, might
have been submitted to the Permanent Court by con-
sent ; it could not have been compulsorily referred
under Article 26,'> J. B. Moore is equally of the
opinion that

'the subject of "the recognition of concessons in Pales-
tine" is exclusively governed by the Lausanne Protocol,
and that, as this instrument does not provide for the sub-
mission to the Court of disputes relating to its interpreta-
tion and application, the Court cannot take cognizance
of such disputes, ®

The same argument is used and the same conclusion
reached by M. de Bustamante,* and M. Oda also
thinks that the provisions of the Protocol X I1 of
Lausanne 'are entirely unconnected with the legal
relationship created by the mandate,' °

This is merely an illustration of the difficulties that
may arise out of the above condition as laid down in
Article 26 of the mandate.

3. Astothethird and last condition, namely, that the
dispute should be one that 'cannot be settled by
negotiation," it has been pointed out by the Court that
i t' realises to the full the importance of the rule,'® but
that, on the other hand, ' negotiations do not of necessity
always presuppose a more or less lengthy series of notes

! bid., p. 31. 2 Ibid., p. 51. 3 Ibid., p. 71.
* |bid., p. 84. " bid., p. 85. « Ibid., p. 15.
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and despatches, It was of the opinion that'it would
be incompatible with the flexibility which should
characterize international relations to require the two
Governments to re-open a discussion which has in fact
already taken place and on which they rely,"? This
consideration, mainly of a practical character, seems,
however, not to have prevailed with the dissenting
judges, and J. B. Moore points out that
'in deciding whether such negotiation has taken place
the Court is not at liberty to interpret the word " negotia-
tion "asa process by which Governments are enabled to
evade their obligations. Although this superficial view
may to some extent popularly prevail, yet, in the inter-
national sphere and in the sense of international law,
negotiation is the legal and orderly administrative process
by which Governments, in the exercise of their unques-
tionable powers, conduct their relations one W|th another
and discuss, adjust and settle their differences.' ?

Particular stress is laid on this condition by another
dissenting judge, M. Pessba, who says that the nations,
being sovereign, ' have the fundamental right to settle
their disputes between themselves, and the interposition
of an outside authority is only understandable when the
former solution cannot be arrived at,'* In the present
case, however, the question in dispute has been discussed,
according to M. PesSoa, 'personally and directly’ by
M. Mavrommatis with the British Government, and
after quoting at length from various documents he
arrives at the conclusion that 'the impossbility of
settling the dispute through diplomatic channels has
in no way been proved,'®

From the above quotations of the various opinions
it may be seen how strong were the grounds adduced
by the dissenting minority, who took the view of the

,P.C, Se"lesA No. 2, p. 13. 4Ib|dp
3Ib|d p. Ibid., p. 93
Ibid., pp. 6263
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strictest interpretation of Article 26 of the mandate.
The majority, however, adopted the wider interpretation,
and the judgment of the Court may be said to have
followed, in its particular sphere, the general attitude
towards the mandates system prevailing in the League
and its institutions. While endeavouring not to burden
the Mandatory with such obligations as he did not, or
was not willing to assume under the mandate, the Court
has found its way to interpret the obligations of the
Mandatory in a larger sense, just as has been done by
the Permanent Mandates Commission with regard to
the interpretation of the fundamental principles of the
mandates system as a whole. The above decision, besides
the additional guarantee it gives to the interested Powers,
has thus resulted in strengthening the League control
which initsjudicial aspectis exercised by the Permanent
Court of International Justice.

We have seen, however, that the third judgment of
the Permanent Court relating to the Mavrommatis
concessions (No. 10) upheld the preliminary objection
taken by the British Government denying the Court's
jurisdiction, and it appears from the opinions of dis-
senting judges that the decision was regarded by them
as a departure from the above attitude. ' The same
ground,” says one of the dissenting judges, 'which
enables the judgment to find in Article 11 a restriction
upon the jurisdiction would enable also to find such a
restriction in the other Articles of the mandate, and the
result would be that the Mandatory would become more
or less free from control by the Powers,' ' It may,
however, be pointed out that in order that a given
dispute should fall within the jurisdiction of the Per-
manent Court it is not enough for the Mandatory to be
a party to it; the dispute must also be one that affects

! 1bid., No. 11; dissenting opinion  adaptation of the Jerusalem Conces-
ble/M. l\_lr)éholm,p. 30. SedwA.K. sons in AJ, vol. xxii., April 1928,
uhn, The Mavrommatis CaseonRe-  p. 385.
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the provisions of the mandate. This seems to have
been definitely laid down in Judgment No. 2, which was
largely devoted to the interpretation of the underlying
principles of Article 26 of the mandate. At the same
time, in Judgment No. 10 the issue before the Court was
of a specific character, and it by no means follows that
a wide interpretation of the genera rule laid down in
Article 26 should entail a similarly wide interpretation
of the various provisions of the mandate. The adop-
tion of such aview would hardly be conducive towards
strengthening the League's supervision over the man-
datory Power.

(3) EXAMINATION OF ANNUAL REPORTS AND PETITIONS

The examination of annual reports and petitions by
the Permanent Mandates Commission, unlike the two
other forms of supervision previously dealt with, has the
advantage of being periodically and regularly performed.
The terms of the mandate have already been definitely
settled, and the question of a new definition can only
arise in the event of their modification, while the
interpretation of these terms by the Permanent Court
can only be called for in case of an actual dispute between
the Mandatory and another State Member of the League.
Moreover, Article 26 of the mandate is only concerned
with the interests of such States (or their nationals) and
not with those of the local community, which, not being
a Member of the League, does not share the benefit of
the above provision. It is for such reasons that the
Permanent Mandates Commission has been entrusted
with the supervision of the Mandatory's administration
by means of the examination of his annua reports,
and as we have seen, it has interpreted its dutiesin the
widest possble sense, especially when the interests of
the inhabitants were concerned. With these interests
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in view, the Commission has been instrumental in, and
largely responsible for, the introduction of a new form of
supervision, resulting from the examination of petitions,
which now constitutes an integral part of the mandates
system. In the procedure laid down for the purpose of
dealing with both reports and petitions, the prestige,
position and interests of the Mandatory have naturally
been taken into account, but the main object was and
remains that of control and supervision.

Digtinction between Reports and Petitions. —' Re-
ports' and ' Petitions ' are to be clearly distinguished
from each other. This remark is not so superfluous as
it might seem, for a certain confusion has actually taken
place with regard to these terms. Thus, the Executive
Committee of the Palestine Arab Congress submitted
to the Permanent Mandates Commission at its fifth
session a communication entitled ' Report on the state
of Palestine during the four years of civil administra-
tion'; and it was observed by the Commission that
" although this document has been entitled a " Report "
and not a " Petition," both by its authors and by the
British Government, the Commission thought it ex-
pedient to discuss it in accordance with the procedure
laid down by the Council for petitions,"* Thedistinction
between ' report' and ' petition,' however, isnot merely
a matter of expediency or a question of procedure,
although such may have been the practical issue before
the Commission; nor is it a question of terminology.
If it is the Mandatory's duty to submit annually his
report to the Council of the League, it is aso his ex-
clusive right to do so. The right of petition may be
considered as a necessary complement to the former—
as indeed it is—but it is not based on the same principle.
Besides being subject to a different procedure, petitions
cannot have the same authority as reports, from the

! P.M.G., Minutes of 5th Session, p. 196.
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point of view both of their intrinsic merits and the
discretion of the Permanent Mandates Commission with
regard to their examination.

A similar question arose subsequently in connection
with the communications submitted to the Permanent
Mandates Commission by the Zionist Organization acting
in its capacity of Jewish agency under the provision of
Article 4, paragraph 2 of the mandate for Palestine,
Strictly speaking, these communications could hardly
be considered as petitions, since they were, in the words
of the covering letter, ' primarily designed to assist the
Permanent Mandates Commission by supplying it with
information which might not otherwise be readily avail-
able,'* Such communications are more in the nature of
' memoranda,’ as they are actually called, on the develop-
ment of the Jewish national home in Palestine. But as
the only procedure contemplated by the mandates system
for all communications which are not ' reports' in the
strict meaning of the term is that relating to petitions,
the Permanent Mandates Commission has merely re-
commended in this connection that
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"the Council should authorize it to place upon the term
" petition," in the regulations governing the above pro-
cedure, awider interpretation whichwill enableit to include
under that term memoranda and memorials of all kinds
relating to the administration of mandated territories,"?

No exact indication, however, was given by the Com-
mission as to what part of the procedure regarding
petitions should apply to communications of this kind.?

! PM.C., Minutes of 7th Session,
p. 184.

2 lbid,, p. 219.

% The resolution of the Council of
the League of Nations (Jan. 31, 1923)
distinguished between petitions sub-
mitted by 'communities or sections
of the populations of mandated areas,’
which ' should be sent to the Secre-

tariat of the League of Nations
through the mandatory Government
concerned' (para. 1), and petitions
received ‘'from any source other
than that of the inhabitants them-
selves," which ' should be communi-
cated to the Chairman of the Perma-
nent Mandates Commission' (para.
3) (0.J., March 1923, p. 200).
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It merely observed that

"there is no objection to the Zionist Organization con-
tinuing the procedure it has followed this year in com-
municating through the mandatory Power all documents
which it wishes to bring to the notice of the Permanent
Mandates Commission." '

It may, however, be pointed out that this procedure has
been adopted merely on the ground of convenience, and
that consequently no inference is to be drawn as to the
nature of the Jewish agency from the fact that its
petitions are forwarded to the League through the
medium of the Mandatory. We have seen, indeed, that
the above agency cannot be considered merely as a
Palestinian body representing a section of the local
population, and that the duties with which it is en-
trusted by the mandate extend beyond the boundaries
of Palestine. Neither this nor any similar question
of principle has, however, been raised in connection
with the above procedure, which, although theoretically
somewhat anomalous, may work smoothly and prove
expedient in practice.

Form of Reports and their Examination.—The procedure
regarding the examination of reports and petitions by
the Permanent Mandates Commission forms part of the
general theory and practice of the mandates system? and
cannot be dealt with here. One point, however, may
be mentioned in connection with the form of the reports
in view of the recommendation made by the Commission
that they should ' contain in their titles the explicit
statement that they are addressed to the Council of the
League of Nations in conformity with Article X X I | of
the Covenant,'® As far as the British reports are con-
cerned, they used to be sent to Geneva in the form of

! P.M.C, Minutesof 7th Session, ~ 138-152.

pp. 219-220. ' P.M.C.,, Minutes of 6th Session,
2 3. Stoyanovsky, op. cit, pp. p.172.

y
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papers ' presented to Parliament by Command of His

Majesty ' or as ' Colonial' publications. Article 24 of

the mandate for Palestine provides, however, that
"the Mandatory shall make to the Council of the League
of Nations an annual report to the satisfaction of the
Council as to the measures taken during the year to carry
out the provisions of the mandate. Copies of all laws
and regulations promulgated or issued during the year
shall be communicated with the report.’

Thus the latter is to be made to the Council and not
merely forwarded to it in a form which may suggest that
nothing more is being done than the carrying out of a
formality.! The main practical importance of the ques-
tion seems to lie in the effect it may have on public
opinioninthe Mandatory's own country, asit is essential
—in order to prevent any possible surprise or dis-
satisfaction—that the public should be given, from the
outset, every opportunity of distinguishing between
what is commonly called a ' mandate ' and a ' colony," ?
Itisequally of thefirstimportance that such opportunity
should be given to the administrative authorities in
mandated territories so that they may clearly realize
that they are responsible not only to their Home
Governments but also, although indirectly, to the
League. It has, indeed, been observed by the Per-
manent Mandates Commission

'that certain of the administrative authorities in man-

dated territories are imperfectly acquainted with the work

! The above recommendation of
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2 This is the more important since

the Permanent Mandates Commission
has eventually been given effect to,
as may be seen from the following
official title: 'Report by His Brit-
annic Majesty's Government to the
Council of the League of Nations
on the Administration of Palestine
and Trans Jordan for the year 1925
[Colonial, No. 20). The report for
the year 1926 {Colonial, No. 26) simi-
larly indicatesin itstitle that it was
made to the Council of the League.

the public at large is certainly less
acquainted with such documents as
the Minutes of the Sessions of the
Council and the Permanent Mandates
Commission than with the Stationery
Office publications, which includethe
above reports.  From this point of
view, the publication of the Question-
naire prepared by the Permanent
Mandates Commission, together with
the replies of the Mandatory from
1923 onwards, is to be welcomed.
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of the League of Nationsin connection with mandates, and
that this situation gives rise to practical difficulties.' *

The suggestion was consequently made by the Com-

mission
' that the mandatory Powers be requested to consider the
expediency of circulating the documents of the League
of Nations relating to the mandate system—in particular
the report and minutes of the Mandates Commission—
to all officials in mandated territories whom these docu-
ments may concern."

With the setting up of a civil administration in
Palestine (July 1920) the mandate in draft form, as it
then was, became the guiding instrument of the
Mandatory.® The Permanent Mandates Commission,
however, thought it advisable not to examine the
reports of the then prospective Mandatory before the
legal entry into force of the mandate. This, as we
have seen, took place only on September 29, 1923,
simultaneously for Palestine and Syria, and as the
reports are 'annual,” the Commission seems to have
been of the opinion that their examination was to
cover not less than one full year from that date. It is
only since then that the Mandatory has become legally

responsible to the League.

! P.M.C., Minutes of 6th Session,
p. 173. As an illustration of what
the Commission would undoubtedly
consider as ' imperfect acquaintance '
with the mandates system, one may
mention a comparatively recent
statement reported to have been made
by the Governor of Tanganyika
territory to the effect that 'Tan-
ganyika is a part of the British
Empire and will remain so' {The
Times, Jan. 15,1927). Besides being
legally unfounded, such statements
are likely to have an undesirable
effect, and it is clearly the duty of
the Mandatory to prevent any possi-
bility of their ever being made.

This is why no examination

2 P.M.C., Minutes of 6th Session,
p. 173.

% Speaking of the administration
of mandated territories during the
period which preceded the ratifica-
tion of the mandates by the Coun-
cil of the League, Sir F. D. (now
Lord) Lugard points out that the
draft mandates were not ' made
known to the officers charged with
the task of administration' (The Dual
Mandate in British Tropical Africa,
p. 51). If thiswas also the casein
Palestine, it may partly explain the
tension which existed at the time
between the military authorities and
various sections of the local popula-
tion.
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of the Mandatory's reports took place at the fourth
sesson of the Permanent Mandates Commission, held
in June and July 1924, i.e. after, but less than a year
from, the coming into force of the mandate. The
Commission, however, availed itself of the presence of
the British accredited representative ' to obtain certain
information on the administration of Palestine. The
information chiefly consisted of a statement outlining
the genera policy pursued by the Mandatory, particu-
larly in connection with the dual aspect of the mandate.

According to the wish expressed by the Chairman of
the Permanent Mandates Commission that Governors
of mandated territories would come to Geneva in con-
nection with the examination of the respective reports,
the High Commissioner for Palestine was accredited to
the Permanent Mandates Commission when the report
on the administration of Palestine was to be examined
for the first time. This took place at the fifth (extra-
ordinary) sesson, held in October-November 1924. It
was at that session, as we have seen, that the Permanent
Mandates Commission took the opportunity of giving
a general interpretation to the mandate for Palestine.
In its observations the Commission ssams to have been
primarily concerned with the ' acute controversy,' the
" divergencies ' and the ' conflict of interests' which had
arisen out of the dual aspect of the mandate, and while
not criticizing the terms of the mandate itself—which
would have been outside its competence—it gave the
impression of having been under some vague apprehen-
sion lest certain provisions of the mandate might not
prove workablein their present form. Asanillustration
of the impression created by the above observations, it

! Mr. Ormsby-Gore, who, in his tion with Palestine, and had been
own words, 'was very specially until January of this year partly
interested in Palestine, since he had responsible for the Palestine Govern-
been a political officer there before ment as Under-Secretary of State
the Armistice, and had also been for the Colonies' {P.M.C., Minutes
at the Peace Conference in connec- of 4th Session, p. 87).
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may be mentioned that in answer to a remark! that
' the Commission ought not to appear to question the
mandate based partly on the Balfour Declaration," the
Chairman found it necessary to state that 'it was in
this sense that the observations made by the Commis-
sion in the previous year [fifth session] should be inter-
preted,'> Thisimpression, however, seems to have been
dispelled by the observations of the Commission at its
seventh session (October 1925), when for the second time
it dealt with the Mandatory's report on the admini-
stration of Palestine. While in 1924 the opposition in
Palestine to the mandate—though never excused or
justified—was at least intelligible to the Commission,
it was clearly deprecated in 1925, especially when it
took the form of ' political agitation,” In its general
observations the Commission had unequivocally stated
that

"the essentia principles embodied in the mandate, the
observance of which is the sole care of the Mandates
Commission, provide the only substantial basis for the
economic and political development of the country.'?

Distinction between Legitimate and Illegitimate Peti-
tions—The same attitude was adopted by the Per-
manent Mandates Commission with regard to petitions
concerning the administration of Palestine. In this
respect the Commission has applied to Palestine the
fundamental principle that all petitions—whether they
emanate from inhabitants of the mandated territory
or from any other source—which criticize or protest
against the terms of the mandate itself are outside its
competence. After the establishment of the right of
petition a distinction was made between what were

! Made by M. Rappard, formerly 2 P.M.C., Minutes of 7th Session,
chief of the Mandates Section a p. 127.
the Secretariat of the League. Ibid., p. 212.
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sometimes called ' legitimate ' and ' illegitimate ' peti-
tions, the first complaining against the administration
of the Mandatory on the ground that it violates, or does
not comply with, the terms of the mandate concerned,
the other being complaints or protests against the terms
of the mandate itself. This distinction has always been
observed by the Permanent Mandates Commission with
regard to the various mandates, but some of the most
striking illustrations of it have been provided by
petitions relating to Palestine. Thus at its fourth
session the Commission had before it a petition from the
Executive Committee of the Syro-Palestinian Congress 1
in which the petitioners protested against the terms of
the mandates for Syria and Palestine; thus again, at
the fifth session, a petition was submitted to the Com-
mission by the Executive Committee of the Palestine
Arab Congress, partly following the general lines of the
previous one. Those petitions drew the following
observation from the Permanent Mandates Commission :

" As regards the protests of the petitioners against the
terms of the mandate itself, and more especialy as
regards the desire for the establishment in Palestine of
afundamentally different régime from that of the mandate
at present in force, the Commission, considering that its
task is confined to supervising the execution of the
mandate in the terms prescribed by the Council, is of
opinion that it is not competent to discuss the matter.' 2

Another petition of a similar character reached the
Permanent Mandates Commission at its seventh session,
from the same source, but'in view of the fact that . . .

! This petition has been classified petitions are sent from outside
among those emanating from sources mandated territories with the sole
other than the inhabitants them- object of avoiding the procedure
selves, on account, as it seems, of regarding petitions from the terri-
its having been sent from Egypt. tories themselves.

It may be pointed out that no pro- 2 P.M.C., Minutes of 5th Session,
vision deals with cases in which p. 196.
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the very principle of the Palestine mandate was con-
tested, the Commission has decided not to take it into
consideration."

As illustrations of the other category of petitions may
be mentioned the various communications from the
Zionist Organization, whose main object was to secure
the effective application of Article 6 of the mandate, and
the petition from the Ashkenasic Jewish community,?
which, as we have seen, was based on the various
provisions of the mandate safeguarding the civil and
religious rights of the inhabitants. To this category
of what has been termed ' legitimate' petitions belongs
aso the second communication submitted by the
Executive Committee of the Palestine Arab Congress
at the seventh sesson of the Permanent Mandates
Commission. Unlike the previous petitions emanating
from the same source, this communication contained a
series of definite complaints against the administration
of the Mandatory. But

"in spite of the very numerous allegations made and the
information contained in this petition and in the report
and comments of the mandatory Power, and in spite of
the supplementary information given by the accredited
representative, the Commission has not been able to
reach a unanimous and final decision concerning the
numerous questions raised."

It has, indeed, been pointed out that ' the Commission

1 PM.C., Minutes of 7th Session,
p. 219. o
Although submitted in time for
the sixth sesson of the Permanent
Mandates Commission, the petition
was dealt with only at the seventh
session, in connection with the Man-
datory's report on Palestine. With-
out establishing a definite rule, the
Commission has constantly followed
the practice of examining petitions
from, or relating to, any given man-
dated territory a the same time as

the Mandatory's report for the terri-
tory in question. Thus the report,
the petitions and the Mandatory's
observations to the latter—if any—
are subject to one general and
thorough examination by the Perma
nent Mandates CommisSion, which,
in addition, can avail |t$elf of the
presence of the accredited repre-
sentative of the Mandatory to obtain
such information asit may desire.

® P.M.G., Minutes of 7th Session,
p. 219.
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doubts whether it can make any adequate recommenda-
tion on so complex and delicate a subject on the sole
basis of written documents, '

The Right of' Visit' and the Hearing of Petitioners by the
Permanent Mandates Commission.—The last sentence is
a direct alusion to an important question which has
arisen in connection with the above communication.
The Permanent Mandates Commission was actually
invited by the petitioners to visit Palestine ' in order to
examine the complalnts on the spot in the presence of
the parties concerned,’ ? and the rapporteur has favour-
ably commented upon this suggestion. It was obvious,
however, that the Commission could not discuss the
question of avisit to Palestine done without hurting the
susceptibilities of the Mandatory, and the Chairman
rightly emg)haszed that this was a ' generd question of
principle,’> We have seen on various occasons that
the tendency shown by the Permanent Mandates Com-
mission from the very beginning was to interpret its
duties in the largest spirit compatible with the obliga-
tions assumed by the Mandatories on the one hand and
the underlying principles of the mandates system on
the other. True, the Commission is only an advisory
body, but it has been given wide powers of investigation
which do not necessarily cesse with the examination of
reports and petitions. The mandates system is in its
very essence one of continual evolution, and when the
Permanent Mandates Commission arrives at the con-
clusion that the means of investigation placed at its
disposal are inadequate to enable it to express its opinion
on a given point, it is not only its right but its duty to
ask for an extension of these means in order that it may
be in a position conscientiously to fulfil its advisory
duties to the Council.

! P.M.C., Minutes of 7th Sesson, 2 , bid, p.
p. 219. % Thid., p. 124
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This seems to be the position intheory, butitwaswith
a practical issue that the Permanent Mandates Com-
mission was faced, and 'it was to be feared,’ said the
Vice-Chairman of the Commission,’ that the arguments
in the present instance were mainly unfavourable,
For what was really involved in this question, as far as
Palestine was concerned, was not an enquiry limited to
one or more particular points in the administration
but a sort of general investigation of the Mandatory's
policy which was contemplated by those who proposed
or favoured the 'visit,” This word has been carefully
chosen, and not ' enquiry,' in order mainly to allay the
susceptibilities of the Mandatory, but the fact remained
that a general enquiry was envisaged. There should
have been no misapprehension, however, on this point:
the enquiry was merely intended to ascertain how far
the terms of the mandate were being carried out by the
Mandatory both in their spirit and letter; it was not
contemplated by any member of the Commission to
question the mandate itself, and from this point of view,
as the rapporteur pointed out," it seemed that the Com-
mission might be of obvious assistance to the mandatory
Power, for it would show the Arabs a way in which
they might accept the principle of the mandate,"?

On the other hand, it was urged that the proposed
visit of the Commission 'would inevitably give rise in
Palestine to an explosion of feeling on the part of all
those who were dissatisfied with the administration
of the mandatory Power,"® and the experience gained
from the visit of the American Commission in 1919 *
seems to justify such an apprehension. It was also
maintained that the proposal was impracticable on the
ground that

'no mandatory Power could accept such a procedure.

! 1bid. 3 |bid.
2 Ibid., p. 127. * Se supra, Introductory, p. 17.
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Its prestige would inevitably suffer, for the Commission
or sub-committee would be in the position of acourt of
enquiry in which the mandatory Power was the de-
fendant."

Admitting, asmany undoubtedly do, thatin principle
it is desirable that the Permanent Mandates Commission
should be accorded a right to visit mandated territories
in order to obtain on the spot such information as they
may desire, it seems to have been somewhat unfortunate
that the suggestion to that effect should have come from
the very source which proved to be opposed to the
mandate for one of these territories, namely Palestine.
The proposal would have had a far greater chance of
success had it originated in another source such as
the Council of the League acting on the advice of
the Permanent Mandates Commission or one of the
Mandatories themselves.? The susceptibilities of the
mandatory Powers on the one hand, and their prestige
on the other, would have thus been largely safe-
guarded, since the contemplated visits could hardly
have been considered as directed against any particular
Mandatory.®> Now that the question has already been

! PM.C, Minutes of 7th Session, parlers diplomatiques, au sujet

p. 124.

2 |n this connection it may be
pointed out thatitistotheinitiative
of a mandatory Power, namely Great
Britain, that the incorporation of
the right of petition in the mandates
system is mainly due.

The visits could have formed
part of the ordinary routine of the
Permanent Mandates Commission,
somewhat on the following lines:

'La Commission Permanente des
Mandats partagerait sa besogne d'ins-
pection entre ses propres membres,
en les désignant respectivement
comme rapporteurs, pour les divers
territoires sous mandat. |l serait
désirable que le Conseil ratifiat ces
désignations, car la nationality et
'es opinions personnelles des oandi-
dats peuvent faire |'objet de pour-

desquels la Commission Permanente
des Mandats n'est pas competente.
Il faut, en effet, que le candidat
se rendant au territoire sous mandat
soit, en quelque sorte, persona grata
auprés du gouvernement du Man-
dataire, et jouisse de la pleine con-
fiance de celui-ci. Lecandidat ainsi
désigné aura un ou plusieurs terri-
toirescontigusavisiter; il exarninera
sur place la situation gknérale du
territoire, s'entourera de toute in-
formation utile, qu'elle vienne du
Mandataire ou d'une autre source, et
présentera son rapport a la Commis-
sion Permanente des Mandats lors de
sa session annuelle ordinaire. Il y
aura ainsi, pour chaque territoire
sous mandat, deux rapports: |'undu
Mandataire, |'autre du rapporteur-
inspecteur, membre de laCommission
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broached—though with unfavourable results so far—
it is to be hoped that the Commission will find its way
to a satisfactory solution. In the meantime, owing to
divergency of opinions within the Commission itself,
the final decision was postponed and no recommenda-
tion was made to the Council; that is where the matter
now rests. It may be pointed out, however, that the
more those petitioners who originally suggested the visit
limit their grievances to definitely specified acts or
omissions alleged against the Mandatory, and the less
disposition they show to blame the Mandatory's ad-
ministration as a whole, the easier it will be for the
Permanent Mandates Commission to adopt a favourable
attitude towards the proposal.

As things stand now, it seems unlikely, however, that
the proposal will meet with the approval of the man-
datory Powers, if inference may be drawn from their
attitude towards the cognate matter of the hearing of
petitioners by the Permanent Mandates Commission.
In regard to this question the members of the Com-
mission were sufficiently in agreement to enable the
following observation to be made :

" The Commission has again carefully considered the
procedure in force with regard to petitions. Experience
having shown that sometimes the Commission has been
unable to form a definite opinion as to whether certain
petitions are well founded or not, the Commission is of
opinion that in these cases it might appear indispensable
to alow the petitioners to be heard by it. The Com-
mission, however, would not desire to formulate a definite
recommendation on this subject before being informed
of the views of the Council."

This observation has been characterized by the British

Permanente des Mandats. C'est sur  pp. 154-155).

ces deux rapports que sera basé Tavis

que la Commission doit dormer au ! P.M.C., Minutes of 9th Session,
Conseil' (J. Stoyanovsky, op. cit, p. 216.
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Government, acting in consultation with the Dominions,
as ' based on a misconception of the duties and responsi-
bilities of the Commission and the Council' and as' an
incorrect and dangerous application of the theory ' that
" petitioners should have a means of making their
grievances known,"' The argument that 'no such
difficulty ' as the one pointed out by the Permanent
Mandates Commission ' has been experienced in the
Colonia Office ' seems, however, rather to strengthen
the opinion that colonial possessons essentially differ
in this respect from mandated territories than to support
the contention of the British Government. The Colonial
Secretary, indeed, is in possesson of more direct and
persona knowledge of the administration set up in
colonial posessons than is the Permanent Mandates
Commission in the case of mandated territories. Al-
though the rapporteur of the Council of the League was
favourable to the suggestion of the Permanent Mandates
Commission, it was decided to refer the matter to the
mandatory Governments in order to obtain their views.
As these seem to be unanimous in opposing the sugges
tion, it is unlikely, for the present at least, that the
Commission will be accorded the right to hear petitioners
from or on behaf of mandated territories. It may,
however, be pointed out that a distinction was drawn
by the British representative on the Council between
the various categories of mandates, and that in his
opinionitiswith regard to territories under C mandates
that ' prima facie it would be in the highest degree
inexpedient to admit to the Mandates Commission peti-
tioners coming from these territories,”® Should this
distinction be agreed to by the other mandatory Powers

! Papers respecting the Work of ® Report by the British Represen-
the Permanent Mandates Commis- tative on the 41st and 42nd Sessions
sion, Cmd. 2767 (1926), pp. 15-16. of the Council of the League, Cmd.

2 |bid., p. 16. 2761 (1926), p. 6.
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and the Council of the League, the functions of the
Permanent Mandates Commission may, after all, be
partially extended. The first territories to benefit from
such extension would probably be those of the A cate-
gory, including Palestine.



CONCLUSION
TERMINATION OF THE MANDATE

THE last obligation assumed by the Mandatory is
connected with the termination of the mandate, which
Is to remain in force until such time as the local
community is able 'to stand aone,’ No provision
which might clearly define the' Mandatory's obligations
is to be found either in Article X X || of the Covenant
or in the mandate itself. Only indirect and incidental
reference is made in the mandate to the question of its
termination: once, in stating that interested Powers
have reserved for themselves the right to re-establish
in Palestine the capitulatory régime ' at the expiration
of the mandate ' (Article 8, paragraph 2); and again,
in connection with the provision safeguarding the rights
secured by Articles 13 and 14 and the financial obliga-
tions of the Government of Palestine 'in the event of
the termination of the mandate' (Article 28). There
sems, however, to be no doubt that the Mandatory
is under obligation, however vague and ill-defined,
to se that the mandate is terminated as soon as its
raison d'étre no more exists. Such obligation, indeed,
is inherent in the mandates system as a whole, and
as far as the ex-Turkish provinces at least are con-
cerned, there is on this point something like universal
agreement, apparently based on the wording of Article
XXI11, paragraph 4 of the Covenant, which explicitly

refers to the provisional character of the mandates in
360
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question.®  Moreover, it is maintained and generally
admitted by the Mandatories that their obligation does
not consist in merely awaiting the préper time for the
termination of the mandate, but in actively assisting the
local population towards such speedy attainment of self-
government as conditions may permit. The decision as
to the opportunity of terminating the mandate is of
necessity to be left with the Mandatory, acting under
the supervision of the League. It is the Mandatory,
and he aone, who isin a position to take theinitiative
in this matter, and there can be no valid objection,
legal or other, to the recognition of this prerogative as
belonging to him if the mandates system is to con-
tinue to be based on confidence and not on suspicion.
There seems to be no reason why a State that has been
trusted with the initiation of the mandatory regime in a
given territory should not equally be trusted with its
termination. If, however, for some reason or other,
any such State should be reluctant to relinquish its
control over a mandated territory and unduly delay the
termination of the mandate, the Council of the League
would then be called upon to take such steps as it might
deem 2advisable to secure full execution of the mandatory
trust.

The question whether mandates are revocable, and
if so in what circumstances, is still one of the most
controversial questions of the mandates system, but if
the systemisnot to prove a sham, it may be safely said
that the Council would be fully justified in revoking any

' A good deal of controversy has
quite recently arisen with regard to
the terminability of the B mandates.
Without entering into the details, it
may be pointed out that the pro-
visional—which docs not necessarily
mean uncertain—character of the
mandates in general is clearly
stated in the first paragraph of
Art. XXI1, which provides for the

application of the mandates system
to territories inhabited by peoples
"not yet able to stand alone. But
this by the way.

2 According to Fauchille, the fate
of any given mandated territory isto
be decided by the Council of the
League (op. cit., tome i. 2°™ partie,
p. 883).
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mandate the termination of which isunduly delayed by
the Mandatory. A mandate isterminable or it ceasss to
be a mandate, and whatever may be said to the contrary
will undoubtedly fail to convince those who are still o
ingenuous as to believe that the inauguration of the
mandates system has marked a profound breach with
old colonia conceptions. Some time must eapse, how-
ever, before the new principles as embodied in the
mandates system are fully substituted for the old. To
achieve this end is one of the tasks undertaken by the
League of Nations through its Permanent Mandates
Commission.

As far as the A mandates are concerned, the above
question is purely of theoretical importance, as no
jurist or responsible statesman has ever suggested
anything inconsistent with the terminable character of
these mandates." Moreover, there may be said to be a
precedent with regard to the ex-Turkish provinces in
the case of the Iraq mandate, where not only its termin-
ability but its very termination within a limited number
of years has definitely been laid down. On the other
hand, the mandate for Syria contains an indication of a
time limit, not for its termination but for the framing
of an Organic Law which inter alia ' shall contain pro-
visions designed to facilitate the progressive develop-
ment of Syria as an independent State' (Article 1).
In this respect as in many others, the mandate for Paes-
tine stands alone, not that its terminable character has
ever been in doubt, but that the time of its termination
could not even approximately be foreseen, the reason
being the very same which constitutes the peculiar
character of this mandate. Indeed, before relinquishing
his control over Palestine, the Mandatory is to be satis-
fied, not only that the local population as a whole is

! Fauchille uses the term ' extinction' in connection with the mandates
of the A category (ibid.).
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able to stand alone,’ but also that the establishment
of the Jewish national home has been secured. It
has sometimes been remarked that the role of Great
Britainin Palestine is both that of a Mandatory in the
strict sense of this term and of an Administrator for
an absent people. It is therefore well-nigh impossible
to estimate the duration of the Palestine mandate, as it
depends on a variety of elements—far more numerous
than in the case of the other A mandates—which are
not within the control of the Mandatory. No more s it
possible to foresee the ultimate form of independence
in which the Palestine mandate will result; butin so far
as inference may be drawn from the general tendency
of the development which is actually taking place,
Palestine seems to be growing into a bi-national State,
with theArab and Jewish communities asits two national
elements. Some doubts have been—and to a certain
extent still are—entertained as to whether this was the
original intention of the authors of the mandate. Thus
it has been maintained that the Mandatory's obligation
Is to make Palestineinto a State with only one national
element and—as a concession to the facts of the situation
on the one hand and to new international ideas on the
other—a ' minority ' whose protection should be inter-
nationally guaranteed. Opinions asto what part of the
population of Palestine should constitute the national
element of the State and what part the protected
minority not unnaturally depend on the national or
racial allegiance and sympathies of those who adopt
this view. The Mandatory's interpretation of the
ultimate purpose of the mandate, however, seems to be
quite different, and in this he has the full support of
the Permanent Mandates Commission, whose beneficial
and moderatinginfluence, although not alwaysapparent,
isnevertheless largely determining.

Asfar as Palestine at least is concerned, it can hardly

z
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be said—though, it sometimes is—that effective super-
vision by the Permanent Mandates Commission adds to
the difficulties of the Mandatory in carrying out his
trust. The proceedings of the Permanent Mandates
Commission contain ample illustration of the fact that
the Mandatory's r6le in Paestine is, on the whole,
rendered far easer thanks to the moral support of the
Commission extended to all acts and measures of the
Mandatory as are in their opinion calculated to further
the ultimate ends of the mandate. If the Mandatory
has succeeded, as he undoubtedly has, in bringing the
various communities in Palestine nearer to each other
and making future co-operation between them much
more probable than could at one time have been reason-
ably anticipated, his success is largely due to the inter-
vention of the Permanent Mandates Commission and
its influence as an institution of the League on world
public opinion and on such local public opinion as is
gradually developing in Palestine. As compared with
the other two mandates of the A category, the mandate
for Palestine is the one in connection with which the
greatest amount of co-operation and mutual confidence
has been established between the Mandatory and the
Permanent Mandates Commission. This stands to the
credit of both. The fact that both s eye to eye with
regard to the fundamental issues involved in the
Palestine mandate should greatly help to overcome all
such difficulties as are connected with the peculiar
nature of the mandate, and thus shorten its duration,
and ultimately bring Palestine, united and independent,
into the family of nations as a Member of the League.



ANNEXE |
THE MANDATE FOR PALESTINE'

The Council of the League of Nations :

Whereas the Principal Allied Powers have agreed, for the
purpose of giving effect to the provisions of Article 22 of the
Covenant of the League of Nations, to entrust to a Mandatory
selected by the said Powers the administration of the territory
of Palestine, which formerly belonged to the Turkish Empire,
within such boundaries as may be fixed by them ; and

Whereas the Principal Allied Powers have also agreed that the
Mandatory should be responsible for putting into effect the
declaration originally made on November 2nd, 1917, by the
Government of His Britannic Majesty, and adopted by the said
Powers, in favour of the establishment in Palestine of a national
home for the Jewish people, it being clearly understood that
nothing should be done which might prejudice the civil and
religious rights of existing non-Jewish communities in Palestine,
or the rights and political status enjoyed by Jews in any other
country ; and

Whereas recognition has thereby been given to the historical
connection of the Jewish people with Palestine and to the grounds
for reconstituting their national home in that country ; and

Whereas the Principal Allied Powers have selected His Britannic
Majesty as the Mandatory for Palestine ; and

Whereas the mandate in respect of Palestine has been formu-
lated in the following terms and submitted to the Council of the
League for approval; and

Whereas His Britannic Majesty has accepted the mandate in
respect of Palestine and undertaken to exercise it on behalf of
the League of Nations in conformity with the following pro-
visions; and

Whereas by the afore-mentioned Article 22 (paragraph 8), it is
provided that the degree of authority, control or administration
to be exercised by the Mandatory, not having been previously
agreed upon by the Members of the League, shall be epr|C|tIy
defined by the Council of the League of Nations ;

Confirming the said mandate, defines its terms as follows :

Article 1.

The Mandatory shall have full powers of legislation and of
administration, save as they may be limited by the terms of this
mandate.

' Reproduced from Cmd. 1785 (1922), by the kind permission of the
Controller of H.M. Stationery Office.
355
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Article 2.

The Mandatory shall be responsible for placing the country
under such political, administrative and economic conditions as
will secure the establishment of the Jewish national home, as
laid down in the preamble, and the development of self-govern-
ing institutions, and aso for safeguarding the civil and religious
rights of all the inhabitants of Palestine, irrespective of race
and religion.

Article 3.

The Mandatory shall, so far as circumstances permit, en-
courage local autonomy.

Article 4.

An appropriate Jewish agency shall be recognised as a public
body for the purpose of advising and co-operating with the
Administration of Palestine in such economic, social and other
matters as may affect the establishment of the Jewish national
home and the interests of the Jewish population in Palestine,
and, subject always to the control of the Administration, to
assist and take part in the development of the country.

The Zionist organisation, so long as its organisation and con-
stitution are in the opinion of the Mandatory appropriate, shall
be recognised as such agency. It shall take steps in consultation
with His Britannic Magjesty's Government to secure the co-
operation of all Jews who are willing to assist in the establish-
ment of the Jewish national home.

Article 5.

The Mandatory shall be responsible for seeing that no Palestine
territory shall be ceded or leased to, or in any way placed under
the control of, the Government of any foreign Power.

Article 6.

The Administration of Palestine, while ensuring that therights
and position of other sections of the population are not prejudiced,
shall facilitate Jewish immigration under suitable conditions and
shall encourage, in co-operation with the Jewish agency referred
to in Article 4, close settlement by Jews on the land, including
State lands and waste lands not required for public purposes.

Article 7.

The Administration of Palestine shall be responsible for enact-
ing anationality law. There shall be included in this law pro-
visions framed so as to facilitate the acquisition of Palestinian
ci;lizenship by Jews who take up their permanent residence in
Palestine.
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Article 8.

The privileges and immunities of foreigners, including the
benefits of consular jurisdiction and protection as formerly
enjoyed by Capitulation or usage in the Ottoman Empire, shall
not be applicable in Palestine.

Unless the Powers whose nationals enjoyed the afore-men-
tioned privileges and immunities on August 1st, 1914, shall have
Ereviously renounced the right to their re-establishment, or shall

ave agreed to their non-application for a specified period, these

privileges and immunities shall, at the expiration of the mandate,
be immediately re-established in their entirety or with such
modifications as may have been agreed upon between the Powers
concerned.

Article 9.

The Mandatory shall be responsible for seeing that the judicial
system established in Palestine shall assure to foreigners, as well
as to natives, a complete guarantee of their rights.

Respect for the persona status of the various peoples and
communities and for their religious interests shall be fully
guaranteed. In particular, the control and administration of
Wakfs shall be exercised in accordance with religious law and
the dispositions of the founders.

Article 10.

Pending the making of specia extradition agreements relating
to Palestine, the extradition treaties in force between the
Mandatory and other foreign Powers shall apply to Palestine.

Article 11.

The Administration of Palestine shall take all necessary
measures to safeguard the interests of the community in con-
nection with the development of the country, and, subject to
any international obligations accepted by the Mandatory, shall
have full power to provide for public ownership or control of
any of the natural resources of the country or of the public works,
services and utilities established or to be established therein.
It shall introduce a land system appropriate to the needs of
the country, having regard, among other things, to the desirability
of promoting the close settlement and intensive cultivation of
the land.

The Administration may arrange with the Jewish agency
mentioned in Article 4 to construct or operate, upon fair and
equitable terms, any public works, services and utilities, and to
develop any of the natural resources of the country, in so far as
these matters are not directly undertaken by the Administra-
tion. Any such arrangements shall provide that no profits dis-
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tributed by such agency, directly or indirectly, shall exceed a
reasonable rate of interest on the capital, and any further profits
shall be utilised by it for the benefit of the country in a manner
approved by the Administration.

Article 12.

The Mandatory shall be entrusted with the control of the
foreign relations of Palestine and the right to issue exequaturs to
consuls appointed by foreign Powers. He shall also be entitled
to afford diplomatic and consular protection to citizens of
Palestine when outside its territorial limits.

Article 13.

All responsibility in connection with the Holy Places and
religious buildings or sites in Palestine, including that of pre-
serving existing rights and of securing free access to the Holy
Places, religious buildings and sites and the free exercise of
worship, while ensuring the requirements of public order and
decorum, is assumed by the Mandatory, who shall be responsible
solely to the League of Nations in all matters connected here-
with, provided that nothing in this article shall prevent the
Mandatory from entering into such arrangements as he may
deem reasonable with the Administration for the purpose of
carrying the provisions of this article into effect; and provided
aso that nothing in this mandate shall be construed as conferring
upon the Mandatory authority to interfere with the fabric or
the management of purely Moslem sacred shrines, the immunities
of which are guaranteed.

Article 14.

A special Commission shall be appointed by the Mandatory to
study, define and determine the rights and claims in connection
with the Holy Places and the rights and claims relating to the
different religious communities in Palestine. The method of
nomination, the composition and the functions of this Commis-
sion shall be submitted to the Council of the League for its
approval, and the Commission shall not be appointed or enter
upon its functions without the approval of the Council.

Article 15.

The Mandatory shall see that complete freedom of conscience
and the free exercise of all forms of worship, subject only to the
maintenance of public order and morals, are ensured to all. No
discrimination of any kind shall be made between the inhabitants
of Palestine on the ground of race, religion or language. No
person shall be excluded from Palestine on the sole ground of
his religious belief.
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‘Theright of each community to maintain its own schools for
the education of itsownmembersin its own language, while con-
forming to such educational requirements of a general nature as
the Administration may impose, shall not bedenied orimpaired.

Article 16.

The Mandatory shall be responsible for exercising such super-
vision over religious or eleemosynary bodies of all faiths in
Palestine as may be required for the maintenance of public
order and good government. Subject to such supervision, no
measures shall betaken in Palestine to obstruct or interfere with
the enterprise of such bodies or to discriminate against any
representative or member of them on the ground of hisreligion
or nationality.

Article 17.

The Administration of Palestine may organise on avoluntary
basis the forces necessary for the preservation of peace and order,
and also for the defence of the country, subject, however, to the
supervision of the Mandatory, but shall not usethem for purposes
other than those above specified save with the consent of the
Mandatory. Except for such purposes, no military, naval or
air forces shall be raised or maintained by the Administration
of Palestine.

Nothing in this article shall preclude the Administration of
Palestine from contributing to the cost of the maintenance of
the forces of the Mandatory in Palestine.

The Mandatory shall be entitled at all times to use the roads,
railways and ports of Palestine for the movement of armed forces
and the carriage of fuel and supplies.

Article 18.

The Mandatory shall see that there is no discrimination in
Palestine against the nationals of any State Member of the
League of Nations (including companies incorporated under its
laws) as compared with those of the Mandatory or of any foreign
State in matters concerning taxation, commerce or navigation,
the exercise of industries or professions, or in the treatment of
merchant vessels or civil aircraft. Similarly, there shall be no
discrimination in Palestine against goods originating in or
destined for any of the said States, and there shall be freedom of
transit under equitable conditions across the mandated area.

Subject as aforesaid and to the other provisions of this man-
date, the Administration of Palestine may, onthe advice of the
Mandatory, impose such taxes and customs duties as it may
consider necessary, and take such steps as it may think best to
promote the development of the natural resources of the country
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and to safeguard the interests of the population. It may also,
on the advice of the Mandatory, conclude a special customs
agreement with any State the territory of which in 1914 was
wholly included in Asiatic Turkey or Arabia.

Article 19.

The Mandatory shall adhere on behalf of the Administration
of Palestine to any general international conventions already
existing, or which may be concluded hereafter with the approval
of the League of Nations, respecting the slave traffic, the traffic
in arms and ammunition, or the traffic in drugs, or relating to
commercia equality, freedom of transit and navigation, aerial
navigation and postal, telegraphic and wireless communication
or literary, artistic or industrial property.

Article 20.

The Mandatory shall co-operate on behalf of the Administra-
tion of Palestine, so far as religious, social and other conditions
may permit, in the execution of any common policy adopted by
the League of Nations for preventing and combating disease,
including diseases of plants and animals.

Article 21.

The Mandatory shall secure the enactment within twelve
months from this date, and shall ensure the execution of a Law
of Antiquities based on the following rules. This law shall
ensure equality of treatment in the matter of excavations and
archaeological research to the nations of all States Members of
the League of Nations.

(1) *Antiquity' means any construction or any product of
human activity earlier than theyear A.D. 1700.

(2) The law for the protection of antiquities shall proceed by
encouragement rather than by threat.

Any person who, having discovered an antiquity without
being furnished with the authorisation referred to in paragraph
5, reports the same to an official of the competent Department,
shall be rewarded according to the value of the discovery.

(3) No antiquity may be disposed of except to the competent
Department, unless this Department renounces the acquisition
of any such antiquity.

No antiquity may leave the country without an export licence
from the said Department.

(4) Any person who maliciously or negligently destroys or
damages an antiquity shall be liable to a penalty to be fixed.

(5) No clearing of ground or digging with the object of finding
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antiquities shall be permitted, under penalty of fine, except to
persons authorised by the competent Department.

(6) Equitabletermsshall befixedfor expropriation, temporary
or permanent, of lands which might be of historical or archaeo-
logical interest.

(7) Authorisation to excavate shall only be granted to persons
who show sufficient guarantees of archaeological experience.
The Administration of Palestine shall not, in granting these
authorisations, act in such away as to exclude scholars of any
nation without good grounds.

(8) The proceeds of excavations may be divided between the
excavator and the competent Department in a proportion fixed
by that Department. If division seems impossible for scientific
reasons, the excavator shall receive afair indemnity in lieu of a
part of the find.

Article 22.

English, Arabic and Hebrew shall be the official languages of
Palestine. Any statement or inscription in Arabic on stamps or
money in Palestine shall be repeated in Hebrew, and any state-
ment or inscription in Hebrew shall be repeated in Arabic.

Article 23.

The Administration of Palestine shall recognise the holy days
of the respective communities in Palestine as legal days of rest
for the members of such communities.

Article 24.

The Mandatory shall make to the Council of the League of
Nations an annual report to the satisfaction of the Council as
to the measures taken during the year to carry out the provisions
of the mandate. Copies of all laws and regulations promulgated
or issued during the year shall be communicated with the report.

Article 25.

In the territories lying between the Jordan and the eastern
boundary of Palestine as ultimately determined, the Mandatory
shall be entitled, with the consent of the Council of the League
of Nations, to postpone or withhold application of such provi-
sions of this mandate as he may consider inapplicable to the
existing local conditions, and to make such provision for the
administration of the territories as he may consider suitable
to those conditions, provided that no action shall be taken
Wh(;clh8 is inconsistent with the provisions of Articles 15, 16
an .
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Article 26.

The Mandatory agrees that, if any dispute whatever should
arise between the Mandatory and another Member of the League
of Nations relating to the interpretation or the application of
the provisions of the mandate, such dispute, if it cannot be
settled by negotiation, shall be submitted to the Permanent
Court of International Justice provided for by Article 14 of
the Covenant of the League of Nations.

Article 27.

The consent of the Council of the League of Nations is required
for any modification of the terms of this mandate.

Article 28.

In the event of the termination of the mandate hereby con-
ferred upon the Mandatory, the Council of the League of Nations
shall make such arrangements as may be deemed necessary for
safeguarding in perpetuity, under guarantee of the League, the
rights secured by Articles 13 and 14, and shall use its influence
for securing, under the guarantee of the League, that the Govern-
ment of Palestine will fully honour the financial obligations
legitimately incurred by the Administration of Palestine during
the period of the mandate, including the rights of public servants
to pensions or gratuities.

The present instrument shall be deposited in original in the
archives of the League of Nations and certified copies shall be
forwarded by the Secretary-General of the League of Nations to
all Members of the League.

Done at London the twenty-fourth day of July, one thousand
nine hundred and twenty-two.



ANNEXE 11
THE PALESTINE CONSTITUTION

\
PALESTINE ORDER IN COUNCIL, 1922

Wheress the Principal Allied Powers have agreed, for the
purpose of giving effect to the provisions of Article 22 of the
Covenant of the Lesgue of Nations, to entrust to a Mandatory
SHected by the said Powers the administration of the territory
of Pdestine, which formerly belonged to the Turkish Empire,
within such boundaries as may be fixed by them ;

And wheress the Principal Allied Powers have dso agreed that
the Mandatory should be responsible for putting into effect the
declaration originally made on November 2,1917, by the Govern-
ment of His Britannic Mgesty, and adopted by the said Powers,
in favour of the establishment in Paegtine of a national home
for the Jewish people, it being clearly understood that nothing
should be done which might prejudice the civil and religious
rights of existing non-Jewish communities in Palestine, or the
rights and political status enjoyed by Jews in any other country;

And wheress the Principal Allied Powers have sdected His
Magesty as the Mandatory for Pdedtine ;

And wheress, by Treaty, capitulation, grant, usage, sufferance
and other lawful means, His Majesty hes power and jurisdiction
within Paestine,

Now, therefore, His Mgesty, by virtue and in exercise of the
powers in this behdf by the Foreign Jurisdiction Act, 1890}
or otherwise, in His Mgesty vested, is pleased, by and with the
advice of His Privy Council, to order, and it is hereby ordered,
asfollows —

PART 1.
Preliminary.

1. This Order may be cited as' The Paestine Order in Council, Title
1922

The limits of this Order are the territories to which the Man-
date for Pdestine gpplies, hereinafter described as Palestine.

2. Inthis Order the word :— Deinitios
" Secretary of State’ means one of His Mgesy's
Principal Secrdtaries of State.

' Dated August 10, 1922, '53-4 V. c. 37.
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' The High Commissoner' shall include every person
for the time being administering the Government of
Pdestl ne.

" Public Lands' means all lands in Pdegtine which are
subject to the control of the Government of Pdegtine by
virtue of Treaty, convention, agreement or successon, and
all landswhich are or shall be acquired for the public service
or otherwise.

' The Mandate ' means the Mandate for Paestine which
was confirmed, and the terms of which were defined, by the
Council of the League of Nations on the 24th day of July,
192,

" The High Commissoner in Council' means the High
Commissoner acting by and with the advice of the Executive
Council.

' Gazette' means the Officid Gazette of Paedtine.

' Person’ includes Corporation.

Words importing the plura or the singular may be congtrued -
as referring to one person or thing or to more than one person
or thing, and words importing the masculine as referring to

femdes (as the case may require).
Interpreta- 3—(i) Where this Order or any Ordinance confers a power or
tion. imposes a duty, then, unless a contrary intention gppears, the

power may be exercised and the duty shall be performed from
time to time as occagon requires.

(i) Where this Order or any Ordinance confers a power or
imposes a duty on the holder of an office, then, unless a contrary
intention gopears, the power may be exerdsed and the duty
shall be performed by the holder of the office for the time being
or by a person duly gppointed to act for him.

(iii) Where this Order or any Ordinance confers a power to
make rules, regulations or orders, then, unless a contrary inten-
tion gopears, the power shall be condrued as including a power
exercisdble in the like manner and subject to the like gpproval
and conditions (if any) to rescind, revoke, amend or vary the
rules, regulations or orders.

(iv) Expressons defined in this Order shal have the same
repective meaning in any Ordinances, rules or regulations mede
under this Order, unless a contrary intention gopears

PART I 1.
Executive.
office of High 4. His Mgesty may, by a Commisson under His Sgn Manua

Commissoner- g Signet, appoint a fit person to administer the Government
of Pdedine under the designation of High Commissoner and
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Commender-in-Chief or such other designation as His Mgesty
thinks fit, and the person so appointed is hereinafter referred to
asthe High Commissoner.

5. The High Commissoner shal do and execute in due manner
all things that shall bdong to the said office, according to the
tenour of any Orders in Council relating to Pdestine and of
such Commisson as may be issued to him under His Mgety's
Sign Manud and Signet, and according to such ingtructions as
may from time to time be given to him, for the purpose of
executing the provisons of the Mandate, under His Majesty's
Sign Manua and Signet, or by Order of His Mgesty in Council
or by His Mgedty through one of His Principal Secretaries of
State, and to such laws and ordinances as are now or shall
heresfter be in force in Pdegtine.

6. Every person appointed to fill the Office of High Com-
missoner shall, with all due solemnity, before entering on any
of the duties of his office, cause the Commisson appointing him
to be High Commissoner to be read and published in the pre-
snee of the Chief Judtice, or if the Chief Judtice is not able to
attend, in the presence of such other of His Magesty's Officars
in Pdedtine as can conveniently attend, which being done, he
shdl then and there take before him or them the Oath of
Allegiance in the form provided by an Act pessad in the Sesson
holden in the Thirty-first and Thirty-second years of the Reign
of Her Mgesty Quemn Victoria, entitled, 'An Act to amend
the Law relating to Promissory Oaths," and likewise the usud
oahs for the due execution of the Office of High Com
missoner and for the due and impartial administration of
justice, which oaths the sad Chigf Judtice, or some other
% His Maedy's Officers then present, is hereby required to

minister.

7. Whenever the dffice of High Commissoner is vacant or if

the High Commissoner become incapable or be absant from
Pdedine, or be from any cause prevented from acting in the
duties of his office, the person gppointed to be Chief Secretary
to the Government of Pdedting, or if there be no such officer
therein, or such officer be unable to act, then such person or
persons as His Mgesty may appoint under His Sign Manua and
Sgnet and in default of such agppointment the Senior Member
of the Executive Council shal during His Mgesty's pleasure
adminigter the Government of Pdedting, firg taking the oaths
“herdinbefore directed to be taken by the High Commissoner
and inthe manner herein prescribed, which being done, the Chief
Secretary or any other such Administrator as aforesaid is hereby
authorised, empowered and commanded to do and execute
during His Maedy's pleasure, all things that belong to the
dffice of the High Commissoner according to the tenour of this

Powers of
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Order, and according to His Mgesty's Instructions as aforesaid,
and the laws of Pdegtine,

Provided that the High Commissoner during his pessge by
s from ore part of Pdedine to ancther, or when, in the exa-
ase or discharge of any powers or duties by this Order in Council
or otherwise conferred or imposed upon him, heisin any terri-
tories adjacent to or near to Paesting, shall not be conddered
to be abgent from Pdegtine

8. In the event of the High Commissoner having occadon at
any timeto betemporarily absent for ashort period from the st
of Government, or, in the exerdise or discharge of any powers or
duties conferred or imposad upon him by His Maesty, or through
ore of His Maesty's Principal Secrdaries of State, to visit any
territories adjacent to or neer to Pdesting, he may by an instru-
ment under the Public Sed of Pdestine gppoint the Chief Seare-
tary, or if there be no such Officer or such Officer is absat or
unable to act, then any other person to be his Deputy within
any part of Pdeding during such temporary absance and in
that capacity to exercise, perform and execute, for and on behalf
of the High Commissoner during such absance but no longer,
all such powers and authorities vested in the High Commissoner
(except the power of pardon), as shall in and by such instrument
be spedified and limited, but no others. Every such Deputy
shall conform to and obsarve all such ingtructions as the High
Commissoner shdl from time to time address to him for his
guidance. Provided neverthdess that by the appointment of a
Deputy as aforesaid the power and authority of the High Com-
missoner shal not be abridged, atered, or in any way afected
otherwise than His Mgesty may at anytimethink proper to direct.

9. The High Commissoner shall kegp and use the Public Sed
of Pdedtine for the seding of all things whatsoever that shall
pess the said Public Sed.

10. There shdl be for the purpose of asssting the High Com+
missoner an Executive Council which shall be composad of such
persons and constituted in such menner as may be directed by
any ingructions which may from time to time be addressed to
the High Commissoner by His Mgesty, under His Mgesty's
Sign Manua and Signet, and all such persons shdl hold their
placss in the said Councl during His Mgesty's pleasure; and
the said Executive Council shal obsarve such Rules in the con-
duct of busness as may from time to time be contained in any
such Instructions as aforesaid.

11. (2) The High Commissoner may, with the approva of a
Secretary of State, by Proclamation divide Pdestine into ad-
ministrative divisions or districts in such manner and with such

- subdivisons asmay be convenient for purposes of administration,

describing the boundaries thereof and assgning names thereto.
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(2 If a quedtion aises whether any place is or is not within
any administrative division or district, and such question does not
aopear to be determined by any such Proclamation or other
evidence, it shal be referred to the High Commissoner, and a
certificate under his hand and sed shdl be conclusive on the
guestion, and judicial notice shal be taken thereof.

12—(1) All rightsin or in relation to any public lands shdll
vest in and may be exercised by the High Commissioner for the
time being in trust for the Government of Palestine.

(2) All minesand minerdsof every kind and description what-
soever being in, under or on any land or water, whether the latter
be inland rivers or sss or territorial waters, shall vest in the
High Commissoner subject to any right subsisting at the date
of this Order of any person to work such mines or mineras by
virtue of avalid concesson.

13. The High Commissoner may meke grants or lessss of
any such public lands or mines or mineras or may permit such
lands to be temporarily occupied on such terms or conditions as
he may think fit subject to the provisons of any Ordinance.

Provided that such grant or disposition shdl bein conformity
ether with some Order in Council or Law or Ordinance now or
heredfter in force in Pdedting, or with such instructions as may
be addressed to the High Commissoner under His Magesty's
Sign Manud and Signet, or through a Secretary of State, for the
purposes of executing the provisons of the Mandate.

14. The High Commissoner may, subject to the direction of
the Secrelary of State, appoint or authorise the appointment of
such public officars of the Government of Pdestine under such
desgnations as he may think fit, and may prescribe their duties;
and all such public officars unless otherwise provided by law,
shall hold their dffices during the pleasure of the High Com+
missoner.

15. The High Commissoner may, subject to such instructions
as may from timeto time be given to him, upon sufficient cause
to him appearing, dismiss or sugend from the exerdse of his
office any person holding any public office within Pdesting, or,
ubject as aforesad, may take such other disciplinary action as
may seam to him desirable.

16. When any crime or dffence has been committed within
Pdegtine, or for which the offender may be tried therein, the
High Commissoner may, as he shall see occasion, grant apardon
to any accomplice in such crime or offence who shdl give such
information and evidence as shall lead to the conviction of the
principal offender or of any such offendersif more than one; and
further may grant to any offender convicted of any crime or
dffence in any Court or before any Judge, or Magidirate, within

- Pdedtine a pardon, either free or subject to, lawful conditions,
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or any remisson of the sentence pessad on such offender, or any
respite of the execution of such sentence, for such period as the |
High Commissoner thinksfit, and may, as he shall s occasion,
remit any fines, pendties or forfeitures which may accrue or
become payable in virtue of the' judgment of any Couit or
Magidrate in Pdedine.

PART I11.
Legidature.

17. From and after a date to be fixed by the High Commis
goner in Executive Council by Proclamation in the Gazette,
there shall be congtituted a L egidative Council in and for Pdes:
tine asin this Order provided, which shall replace any Advisory
Council then exigting.

The powers of the High Commissoner now subsisting to pess
Ordinances after consultation with the Advisory Council snall
continue in force until the date of the dection of members to
the legidaure hereby constituted.

18. The Legidative Coundil shal havefull power and authority,
without prgjudice to the powers inherent in, or resarved by this
Order to, His Mgesty, and subject dways to any conditions and
limitations prescribed by any Instructions under the Sign
Manuad and Signet, to establish such Ordinances as may be
necessaty for the peece order and good government of Palestine,
provided that no Ordinance shal be passed which shall restrict
complete fresdom of consdience and the free exerdse of all forms
of worship, save in 0 far as is required for the maintenance of
public order and morals; or which shall tend to discriminate in
any way between the inhabitants of Pdedine on the ground
of race, religion or language.

No Ordinance shall be passed which shall bein any way repug-
nant to or inconsstent with the provisons of the Mandate.

19. The Legidative Council shall conds of 22 members in
addition to the High Commissoner, of whom 10 shall be officid
membears and 12 shall be unofficid members

20. The officid members of the Council shall be —

The persons for the time being lawfully exercisng the
functions of the regpective dffices of: (a) Chief Saore
tary ; (6) Attorney-General; (c) Treasurer; (d) Inspector-
Generd of Police; (¢) Director of Health; (,) Director of
Public Works; (g) Director of Education; (h) Director of
Agriculture; (i) Director of Customs, (j) Director of
Commerce and Industry. Provided that if the High Com+
missoner is sdtified that any of the above persons is unable
to attend a meeting of the Council he may summon in his
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place such other person holding public dffice in the Govern-
ment of Pdegtine as he thinks fit, and such person shall for
the purposes of that meeting be deemed to be an officid
member of the Council.

21. The unofficial members of the Council shdl be :— Undffigd
Twelve persons to be dected in accordance with such Members

Order in Council, Ordinance or other legidative enactment

as may from time to time provide for dections to the

Council.

22. The High Commissoner may at any time by Proclamation Prorogation
prorogue or dissolve the Council.  The High Commissoner shall gi‘dssol tion
dissolve the Council at the expiration of three years from the o the
date of the first meeting thereof. Coundil.

23. The firgt generd dection of members of the Legidaive Genera
Council shdl be held a such time not more than six months aﬁ%ﬂsto
after the publication of this Order in the Pal estine Gazette, and a :
generd eection shall be held a such time within three months
after the dissolution of the Council as the High Commissioner
shall by Proclamation appoint.

24. No Ordinance shall take effect until ether the High Com- No
missoner shal have assented thereto and shall have Sgned the g(d'ﬂgfgto
same in token of such assant, or until the assnt of His Mgesty g
thereto has been given by Order in Coundil or through a Secretary assented to.

of State.

25. Subject to the provisons of the following Article, the High Assrt to
Commissoner may, according to his discretion and subject to Ordinances
any Instructions under the Sgn Manud and Signet, declare
that he assentsto any Ordinance, or refuse his assant to the same.

26. The High Commissoner may reserve for the signification resarved
of the pleesure of His Mgedy any Ordinance pessed by the Ordinances
Legidative Council, and shall in any cese s0 resarve any Ordi-
nence which concarns matters dedt with specificdly by the
provisions of the Mandate.

An Ordinance 20 resarved shal take efect 0 oon as His
Magesty hes given his assnt thereto either by Order in Council
or through a Secretary of State, and the High Commissoner
shall have signified such assent by notice in the Gazette.

27. His Mgesty resrves to himsdlf the right to disdlow an bisdlowance
Ordinance to which the High Commissioner has assented within of Ordinences.
one year of the date of the High Commissioner's assent thereto
and to dgnify such disdlowance through a Secretary of State.

Every such disdlowance shal take effect from the time when
it shall be promulgated by the High Commissoner by notice in
the Gazette

28. No vote, resolution or Ordinance for the appropriation of - Financia
any part of the public revenue, or for the imposition of any tax Meesures

2A
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or impost, shall be proposed except by the High Commissoner,
or by hisdirection.

29. The High Commissioner, or in his awsence the Chief
Secretary, or, in the asence of both the High Commissoner and
Chief  Secretary, some Member dected by the Council, shall
presde at the meetings thereof.

30. The Council shall not be disqualified from the transaction
of busness on account of any vacandes among the Members
thereof, but it shall not be competent to proceed to the despatch
of busness unless ten Mambers be present.

31. Every Member of the Legidative Council shall, before
being permitted to Sit or vote therein, take and subscribe the
following oath before the President +—

"I, A. B., do swea that | will be faithful and loya to
the Government of Pdegtine.  So help me God.'
* Provided that any person authorised to meke a solemn affirma
tion or declaration ingtead of taking an Oath may make such
affirmation or declarationin lieu of such Oath.

32. All quedtions in the Legidative Council shall be deter-
mined by amgjority of the votes of Members present, including
the Presdent, or presding Member, who shdl in addition have
and exerdse a cagting vote in case of an equdlity of votes.

33. The Legidative Council initsfirst Sesson, and from time
to time afterwards as there shall be occasion, shal adopt Stand-
ing Rules and Orders for the regulation and orderly conduct of
its proceedings and the despatch of budness and for the passng,
intituling and numbering of Ordinances and for the presentation
of the same to the High Commissoner for his assant.

All such Rules and Orders shall be laid before the High Com-
missoner in Council, and being by him approved shall become
binding and of force -

34. It shall be lawful for the Council by Ordinance to define
the privileges, immunities and powers to be held, enjoyed and
exerdsad by the Council and the members thereof.

PART IV.
Application of Certain British Statutes.

35. The enactments in the First Schedule to the Foreign
Jurisdiction Act, 1890, shall apply to Pdedting, but subject to
the provisions of this Order and to the exceptions, adaptations
and modificationsfollowing, that isto say .—

(i) The High Commissioner is hereby substituted for the

Governor of a Colony or British Possesson and the
District Court is hereby substituted for a Superior
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Court or Supreme Court, and for a Magidrate
or Jugtice of the Peace of a Colony or British
Possession,

(i) For the portions of the Merchant Shipping Acts, 184
and 1867, referred to in the said Schedule, shall be
substituted Part X111 of the Merchant Shipping
Act, 18947

(iii) In Section 51 of the Conveyancing (Scotland) Act,
1874° and any enactment for the time being in
force amending the same the District Court is sub-
stituted for a Court of Probatein a Colony,

(iv) With respect to the Fugitive Offenders Act, 1881 " :—
(a) So much of the 4th, and 5th, sections of the said

Act as rdates to sending a report of the issue
of awarrant, together with the information,
or a copy thereof, or to the sending of a certi-
ficate of committal and report of acasg, or to
the information to be given by a Magistrate
to a fugitive, shall be excepted, and in lieu
of such information the person acting as the
Magidrate shal inform the fugitive that in
the British Possesson or Protectorate to
which he may be conveyed he has the right
to apply for awrit of habeas corpus or other
like process

(6) So much of the 6th section of the said Act as
requires the expiration of fifteen days before
issue of warrant shall be excepted.

(© The High Commissoner shall not be bound to
return afugitive offender to a British Posses:
sion unless sdidfied that the proceedings to
obtain his return are taken with the consent
of the Governor of that Possesson.

(d) For the purposss of Part Il of the sad Act,
Pdedine Cyprus, Egypt, the Ottoman
Dominions, Perda and Irag shall be treated
as ore group of British Possessons

Provided that nothing in this Article contained
shal be taken to extend to Pdedine the enactments
mentioned in the Schedule to the Foreign Jurisdiction
Act, 1913 or any of them.

36. Where under the Merchant Shipping Act, 1894, or any Actsdore
amending Act, anything is authorised to be done by, to or before k‘dngghm
aBritish Conaular officer, such thing may be done, in any place shipping Act,
in Pdegtine, by, to or before such officer of the Government as 1894
the High Commissoner may appoint.

1'17-8V.c 104and 30-1V. c. 124, ' 57-8V. c. 60.
'37-8V.c % ' 44-5V. c. 69.
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to and take effect within Paedine as if it were part of His
Mgesty's Dominions, subject asfollows:—
The High Commissioner is hereby substituted for the
Governor of a British Possesson.

PART V.
Judiciary.

38. The Civil Courts hereinafter described shall, subject to the
provisons of thispart of the Order, exerdse jurisdiction in all
matters and over all parsons in Palestine.

39. Magidrates Courts shall be established in each District
and Sub-District as may be prescribed from time to time by Order
under the hand of the High Commissoner.  These Courts shdll
have the jurisdiction assigned to them by the Ottoman Magis
trates Law of 1913, as amended by any subsequent law or
Ordinance or Rules for the time being in force.

40. District Courts shall be established in such Districts as
may be prescribed from timeto time by Order under the hand of
the High Commissioner, and every such Court shdl exerdse
jurisdiction :—

(D) AsaCourt of First Instance :—
(@) In dl civil matters not within the jurisdiction of
the Magistrates Courtsin and for that District.
(©) In al criminal matters which are not within the
jurisdiction of the Court of Criminal Assze
(2 Asan Appdllate Court from the said Magistrates Courts
subject to the provisons of any Ordinances or Rules.

41. Thereshall beaCourt of Criminal Asszewhich shall have
exclusve jurisdiction with regard to offences punishable with
death and such jurisdiction with regard to other offences as may
be prescribed by Ordinance.

42. The High Commissoner may by Order establish Land
Courts as may be required from time to time for the hearing of
such questions concerning the title to immovable property as
may be prescribed.

43. There shall be established a Court to be cdled the Supreme
Court of which the constitution shall be prescribed by Ordinance.
The Supreme Court sitting asa Court of Apped shdl havejuris-
diction subject to the provisons of any Ordinance to hear
appeds from all judgments given by a District Court in first
ingance or by the Court of Criminal Assize or by aLand Court.

The Supreme Court, sitting as a High Court of Justice, shall

1 47-8V.c 3L
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have jurisdiction to hear and determine such matters as are not
causss or trials, but petitions or applications not within thejuris-
diction of any other Court and necessary to be decided for the
administration of justice.

44. In civil matters when the amount or vaue in dispute
exoeads £E.500 an gpped shall lie from the Supreme Court to
HisMagesty in Council. Every apped shal be brought within
such time and in such manner as may be prescribed by any rules
of procedure made by His Mgesty in Council.

45. The High Commissoner may by Order establish such
separate Courts for the district of Bearsheba and for such other
tribal aress as he may think fit. Such Courts may apply tribal
custom, so far asit isnot repugnant to natural justice or morality.

46. Thejurisdiction of the Civil Courts shall be exercised in
conformity with the Ottoman Law in force in Pdestine on 14
November, 1914, and such later Ottoman Laws as have been
or may be dedared to be in force by Public Notice, and such
Ordersin Council, Ordinances and Regulaions as arein force in
Pdedtine at the date of the commencement of this Order, or may
heresfter be applied or enacted; and subject thereto, and so far
as the same shall not extend or apply, shall be exercised in con-
formity with the subgtance of the common law, and the doctrines
of equity inforcein England, and with the powers vested in and
according to the procedure and practice obsarved by or before
Courts of Justice and Jugtices of the Peece in England, according
to their regpective jurisdictions and authorities at that date,
save in 0 far as the sad powers, procedure and practice may
have bean or may hereafter be modified, amended or replaced by
any other provisons. Provided dways that the said common
law and doctrines of equity shall bein force in Pdegtine so far
only as the circumgtances of Paegtine and its inhabitants and
the limits of His Mgesty's jurisdiction permit and subject to
such qualification as local circumgtances render necessary.

47. The Civil Courts shdl further have jurisdiction, subject to
the provisions contained in this Part of this Order, in matters of
persond status as defined in Article 51 of persons in Paestine.
Suchjurisdiction shall be exercised in conformity with any law,
Ordinances or Regulations that may heresfter be applied or
enacted and subject thereto according to the persond law
applicable.

Wherein any civil or criminal cause brought before the Civil
Court aquestion of persond statusincidentally arises, the deter-
mination of which is necessary for the purposss of the cause, the
Civil Court may determine the question, and may to that end
take the opinion, by such means as may sssm most convenient,
of a competent jurist having knowledge of the persond law
applicable.
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48. When any person has been sentenced to death, the Chief
Judtice shall transmit to the High Commissoner a copy of the
evidence The sentence shdl not be carried into effect until
confirmed by the High Commissoner.

49. The Chief Justice may, with the approva of the High
Commissoner, make rules for regulating the practice and pro-
cedure of the Supreme Court and of all other Civil Courts which
are or may be established in Pdestine.

50. No action shdl be brought againgt the Government of
Pdedine or any Department thereof unless with the written
congnt of the High Commissoner previoudly obtained.

The Civil Courts shdl not exercise any jurisdiction in any
proceeding whatsoever over the High Commissoner or his
officid or other resdence or his officia or other property.

51. Subject to the provisions of Articles 64 to 67 inclusive
jurisdiction in matters of persond status shdl be exerdised in
accordance with the provisons of this Part by the Courts of the
religious communities established and exercisng jurisdiction at
the date of this Order. For the purpose of these provisons
matters of persond datus mean suits regarding marriage or
divorce, dimony, maintenance, guardianship, legitimation and
adoption of minors, inhibition from dedling with property of
persons who are legaly incompetent, successons wills and
legadies, and the administration of the property of absent persons

52. Modem Rdigious Courts shal have exclusve jurisdiction
in matters of persond datus of Madems in accordance with the
provisons of the Law of Procedure of the Modem Réigious
Courts of the 25th October, 1333, A.H., as amended by any Ordi-
nance or Rules.  They shall d have, subject to the provisions
of any Ordinance or of the Order of the 20th Decamber, 1921,
egtablishing a Supreme Council for Modem Religious Affairs, or
of any Orders amending the same, exclusivejurisdictionin cases
of the congtitution or internal administration of a Wakf con-
stituted for the benefit of Modems before a Modem Religious
Court.

There shal be an goped from the Court of the Qadi to the
Modem Rdigious Court of Appedl, whose decison shall be find.

ha?a The Rabbinicd Courts of the Jewish Community shall
e—

(i) Exclusve jurisdiction in matters of mariage and
divorce, dimony and confirmation of wills of members
of their community other than foreigners as defined
in Article 59,

(if) Jurisdiction in any other matter of persond dtatus of
such persons, where all the parties to the action con-
senttotheir jurisdiction.



PALESTINE ORDER IN COUNCIL, 192 375

(iii) Exclusive jurisdiction over any cae as to the constitu-
tion or internal administration of a Wakf or religious
endowment constituted before the Rabbinica Court
according to Jewish Law.

54. The Courts of the severd Christian communities shall
have—

(i) Exclusve jurisdiction in matters of marriage and
divorce, aimony, and confirmation of wills of
members of their community other than foreigners
as defined in Article 59.

(i) Jurisdiction in any other matters of persond dtatus of
such peasons, where all the parties to the action
congent to their jurisdiction.

(iii) Exclusve jurisdiction over any cae concerning the
congtitution or internal administration of a Wakf or
religious endowment congtituted before the Religious
Court according to the religious law of the com-
munity, if such exids.

55. Where any action of persond status involves persons of
different religious communities, application may be mede by any
party to the Chief Justice, who shall, with the assstance, if he
thinks fit, of assessors from the communities concerned, decide
which Court shall have jurisdiction. Whenever a question
aisss asto whether or not acaeis onet)f persond statuswithin
the exdusive jurisdiction of a Religious Court, the matter shall
be referred to a Specid Tribunal of which the condtitution shall
be prescribed by Ordinance.

56. The judgments of the Religious Courts shall be executed
by the process and offices of the Civil Courts.

57. Subject to the provisons of any Ordinance or Order
establishing a Supreme Council for Modem Rdigious Affairs,
the constitution and jurisdiction of Reigious Courts established
a the date of this Order may be varied by Ordinance or Order
of the High Commissoner.

58. The Civil Courts shall exercise jurisdiction over foreigners,
subject to the following provisons—

59. For the purpose of this part of the Order the expresson
' foreigner' means any person who is a nationa or subject of
a European or American State or of Japan, but shall not include :

(i) Nativeinhabitants of aterritory protected by or admini-
dered under a Mandate granted to a European State.
(ii) Ottoman subjects.
(1ii) Persons who have lost Ottoman nationality, and have
not acquired any other nationality.

The term 'subject' or 'national' shal include corporations
constituted under the law of a foreign State, and religious or
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charitable bodies or institutions wholly or mainly composad of
the subjects or citizens of such a State.

60. A foreigner accused of an offence punishable with im-
prisonment for a term excesding fifteen days, or afine exceading
£E.5, may claim to be tried by a British Magidtrate. Any
foreigner sentenced to imprisonment by a Pdedtinian Magis
trate for an offence for which he cannot claim to be tried by a
British Magidrate may apped to the District Court.

61. A foreigner accused of an offence which is not triable by
a Magidrate may claim that his interrogation during the pre-
liminary investigation shal be undertaken, and the question of
his rdease on bail and committal for trial shal be decided, by
aBritish Magidtrate.

A warrant of search of the house of aforeigner shal be issued
only by aBritish Magidrate.

62. A foregner committed by a Magidrate for trial before
the District Court or the Court of Crimina Assze may clam
that the Court shall contain a majority of British Judges.

63. Inacivil casetried, whether in first insance or on apped,
by the District Court, a foreigner may claim that at least one
member of the Court shal be a British Judge. In civil and
crimina cass heard by the Supreme Court in its gopellate
cgpacity a foreigner may clam that the Court shall contain a
majority of British Judges

64—(1) Matters of persond status affecting foreigners other
than Modems shall be decided by the District Courts, which shall
apply the persond law of the parties concerned in' accordance
with such regulations as may be made by the High Commissioner,
provided dways that the Courts shal have no jurisdiction to
pronounce a decree of dissolution of marriage until an Ordinance
is passed conferring such jurisdiction.

(i) The persond law shall be the law of the nationality of
the foreigner concemned unless that law imports the law of his
domicile, in which case the latter shall be applied.

(iii) The District Court, in trying matters of persond status
affecting foreigners, shall be congtituted by the British President
sitting done.  In trying matters of persond status affecting
foregners other than British subjects, the President may invite
the Consul or a representative of the Consulate of the foreigner
concerned to Sit as an ases3r for the purpose of advising upon
the persond law concerned.  In cage of an apped from ajudg-
ment in such a cae the Conaul or representative of the Con
sulate of the foreigner concerned shall be entitled to sit as an
asexr in the Court of Appedl.

65. Nothing in the preceding Article shall be condrued to
prevent foreigners from consenting to such matters being tried
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by the Courts of the Religious Communities having jurisdiction
in like matters affecting Palestinian citizens.

The Courts of the Reigious Communities other than the
Modem Rdigious Courts shal not, however, have power to
grant a decree of dissolution of marriage to aforeign subject.

66. Parsons claiming to be treated as foreigners who do not
inacriminal casee meke their claim on first gopearance and in
a civil case either on first gppearance or in the first written
pleading ddlivered to the Court, whichever be the earlier, shall
forfeit their right so to claim. Neverthdess the claim may be
mede on goped notwithstanding that it has not been made on
firs ingtance.

The burden of proof that they are entitled to be treated as
foreigners shall be upon persons claiming the right aforesaid.

67. Notwithstanding anything in this Part of this Order, a
Consul in Pdestine may execute such non-contentious meesures
in relation to the persond status of nationas of his State as the
High Commissoner, with the approval of the Secretary of State,
may from time to time prescribe by regulation.

PART V1.
Removal and Deportation.

68. Where an offender convicted before any Court is sentenced
to imprisonment, and the High Commissoner, proceeding under
Section 7 of the Foreign Jurisdiction Act, 1890, authority inthat
behdf being hereby givento him, conddersit expedient that the
gntence should be carried into effect outside of Palegting, the
place shall be a place in some part of His Mgesty's Dominions
out of the United Kingdom, the Government whereof consent
that offenders may be sent thither under this Article.

69—(i) Where it is shown by evidence on oath, to the satis-
faction of the High Commissoner, that any person is conduct-
ing himsdf so as to be dangerous to peece and good order in
Pdedine, or is endeavouring to excite enmity between the
people of Pdedtine and the Mandatory, or isintriguing against
the authority of the Mandatory in Pdegtine, the High Commis-
soner may, If he thinksfit, by Order under his hand and officid
sed order that person to be deported from Pdedtine to such
place as the High Commissoner may direct.

(ii) The place shdl be a place in some part (if any) of His
Maesty's Dominionsto which the person bongs, or the Govern-
ment of which consants to the reception of persons deported
under this Order, or to some place under the protection of His
Magesty or in the country out of His Mgesty's Dominions to
which that person beongs
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Appealnotto  70. An apped shall not lie againgt an Order of deportation
lieagaint — mgde under this Order.

O 71—(i) If any person deported under this Order returns to
Penalty upon  Palestine without the permission in writing of the High Com-
return, missioner (which permission the High Commissioner may give),

bt on, hesnall be deamed guilty of an offence and liable on conviction

of deported  to imprisonment for any period not exceeding three months

person. with or without afine not exceading £E.50; and he shall dso
be ligble to be again deported forthwith,

(ii) The High Commisdoner, by Order under his hand and

officid sed, may vary or rescind any Order of deportation under

this Order.
Procesdings 72—(i) Where, under this Order, a person is to be removed
upon or deported from Pdegtine he shall by warrant of the High Com-

deportation. - issoner under his hand and sedl be detained, if necessary, in
cugtody or in prison until afit opportunity for his removad or
deportation occurs, and then, if he isto be deported beyond sees
be put on board ore of His Mgesty's vessds of war, or, if none
be available, then on board some other British or other fit vess.
(i) Thewarrant of the High Commissoner shall be sufficient
authority to the person to whom it is directed or delivered for
execution, and to the commeander or master of the vesd to
receive and detain the person therein named, in the manner
therein prescribed, and to remove and carry him to the place
therein named, according to the warrant.

PART VII.
Validation of Ordinances, and Indemnification.

vaidationof /3. The Proclamations, Ordinances, Orders, Rules of Court
Ordinerces, and other legidative acts made, issued or done by the Com-
Wiy ™ mander-in-Chief of the Egyptian Expeitionary Force, or by
Administra-  the Chief Administrator of Occupied Enemy Territory or by
tion. Military Governorsin Pdegtine or any other officer of the Admini-
stration between October 1, 1917, and June 30th, 1920, other
than those st forth inthe Schedule attached to this Order, shall
be deamed to be and dways to have been valid and of full effect
both during the Military Occupation and after the termination
thereof until repeded or suparsaded by the legidature et
lished under this Order, notwithstanding that any such legida
tive act may have repeded or been inconsgtent with the Law
previoudy in force in Paegting; provided that in the future
application of all such Proclamations, Ordinances, Orders, Rules
of Court and legidative acts the Government of Pdegtine shall
be reed for Occupied Enemy Territory Administration, High
Commissoner for Chief Administrator, Governor of a District
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for Military Governor, and a Civil Court of competent jurisdic;
tion for a Military Court or Military Magidrate.

The Proclamations, Ordinances, Orders and Public Notices
of the Military Administration which ae s&¢ forth in the
Schedule hereto are hereby cancdled and repeded, provided
that any acts done thereunder before the pasang of this Order
shall be desmed to be and dways to have been valid.

74. The Proclamations, Ordinances, Orders, Rules of Court
and other legidative acts which have been issued or done by
the High Commissioner or by any Department of the Govern-
ment of Palegtine on or after July 14, 1920, shall be desmed to
be and dways to have bean valid and of full effect and all acts
done thereunder and all prohibitions contained therein shall be
deemed to be valid.

75. All actions, prosecutions and legal procesdings whatso-
ever, whether civil or criminal, which might be brought or insti-
tuted in any of the Courts of Pdegtine againg the High Commis
soner, or the officer for the time being commanding the forces
of His Mgedty, or any public officer of Pdegtine, or againgt any
person acting under them, or under their instructions, or under
the ingtructions of any of them respectively in any command or
capacity military or civil, for, or on account of, or in regpect of,
any acts, matters and things whatsoever, in good faith advised,
commanded, ordered, directed or done as necessty for the
uppression of hodtilities, or the establishment and maintenance
of good order and government in Pdegtine, or for the public
safety and welfare of Palestine, or for the execution of any regula:
tions issued under Martial Law between the date of the British
occupation and the date of the commencament of this Order,
shall be discharged and become and be null and void.

Every such person as aoresaid by whom any such act, matter
or thing shal have been advised, commanded, ordered, directed
or donefor any of the purposes aforesaid shall be freed, acquitted,
discharged, rdessed and indemnified againg all and every
person whomsoever in respect thereof.

76. Every such act, matter or thing referred to in the preced-
ing Article shall be presumed to have bean advised, commanded,
ordered, directed or done as the case may be, in good faith until
the contrary shall be proved by the party complaining.

77. Any satence passed, judgment given or order mede by
any Court Martial or Military Court congtituted and convened
by proper authority and under Martial Law, or pronounced by
officers authorised to digpose of offences summarily under Martial
Law, or passed, given or mede by any Court established by the
authority administering any part of Padegtine in the occupation
of His Mgesty's Forces for the administration of justice within
such territory, whether pessed, given or made during such
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occupation or after such occupation determined prior to the
commencement of this Order, shall be deemed to be and dways
to have been valid, and to be and dwaysto have been withinthe
jurisdiction of the Court; and the sentences of all personstried
by any such Court shall be deemed to be sentences passed by
aduly and legally constituted Court of Palestine.

78. All persons in Palestine who have been deported without
the limits thereof under and by virtue of any of the foregoing
sentences referred to in thelast Article, or by .virtue of any other
Order, shall be deemed to have been and to be legally deported
without the limits of Paegtine. Any person who, having been
deported as aforesaid, returns to Palestine without the permis-
sion in writing of the High Commissioner shall be guilty of an
offence and shall on conviction be liable to imprisonment for a
term which may extend to two years and shall dso be liable to
fine and shall further be liable to be again deported.

79. All persons who have been in good faith and under proper
authority during the existence of Martial Law arrested or
detained, and al| persons who have been similarly committed to
gaol, and are there detained to await their trial, shall be deemed
to have been lawfully arrested, committed to and detained
ingaol.

80. In all cass where any doubt aises whether any act,
matter or thing aleged to have been commanded, ordered,
directed or done under proper authority was done under such
authority, it shall be lawful for the Chief Secretary for the time
being to declare such act, matter or thing to have been com-
manded, ordered, directed or done under such authority, and
such declaration, by any writing under the hand of the Chief
Secretary, shall in all cases be conclusive evidence as to such
authority.

PART VIII.
General.

81. All His Majesty's officers, Civil and Military, and all other
inhabitants of Palestine are hereby required and commanded to
be obedient, aiding and assisting unto the High Commissioner
and to such person or persons as may from timeto time, under the
provisions of this Order, administer the Government of Palestine.

82. All Ordinances, official notices and officia forms of the
Government and al| officia noticesof local authoritiesand muni-
cipalitiesin areasto be prescribed by order of the High Commis-
sioner, shall be published in English, Arabic and Hebrew. The
three languages may be used in debates and discussons in the
Legislative Council, and, subject to any regulations to be made
from timeto time, inthe Government offices and the Law Courts.
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83, All persons in Pdedtine shall enjoy full liberty of con- Freedom of
sdence, and the free exercise of their forms of worship subject conscience
only to the maintenance of public order and moras. Each
religious community recognised by the Government shdl enjoy
autonomy for the interna affairs of the community subject
to the provisons of any Ordinance or Order issued by the High
Commissoner.

84—(i) The High Commissoner shall confer upon all matters 1mmigration.
relating to the regulaion of immigration with a Committee con-
sisting of not less than one-hdf of the unofficid members of the
Legidative Council, and provision shall be made by Order in
Council for investing the said Committee with all such powers
and authorities and otherwise for the condtitution and conduct
of the busness of the said Committeg, as may be necsssy to
carry this Article into effect.

(i) Inthe event of any difference of opinion between the High
Commissoner and the said Committee upon any such matter
as aforesaid, the High Commissoner shall make afull report on
the subject to a Secretary of State, whose decision thereon shdl
be find.

85. If any religious community or condderable section of the petitions to
population in Pdegtine complans that the terms of the Mandate Leagueof
are not being fulfilled by the Government of Pdlegtine, it shall V"
be entitled to present a Memorandum through a member of the
Legidative Council to the High Commissoner.  Any Memoran+
dum so submitted shall be dedt with in such manner as may be
prescribed by His Mgedy in conformity with the procedure
recommended by the Council of the League of Nations.

86. This Order in Council shall not apply to such parts of the power to
territory comprised in Pdedtine to the Eagt of the Jordan and exclude
the Dead Sea as shall be defined by order of the High Commis: 1epionies
missioner. Subject to the provisons of Article 25 of the Mandate, Jordan from
the High Commissioner may meke such provision for the admini- 2plieatorof
stration of any territories so defined as doresad as with the order.

approva of the Secretary of State may be prescribed.

87. The High Commissoner may by Proclamation in the power to vary
Gazette a any time within one year from the date of the com- this Order.
mencement of this Order, and provided he has previoudy
obtained the approval of the Secretary of State, vary, annul or
add to any of the provisions of this Order in order to carry out e e
the purposss of the same, and may provide for any other maters served to His
necessaty in order to carry into effect the provisions thereof. ~ Malesty to

revoke, alter
. 88. His Mgedty, His hers and sucoessors in Council, may at g{g}f“grde{
any time revoke, ater or amend this Order. '

Power of

89. There shdll be resarved to His Maesty, His heirs and [S9siation,

, reserved

uccessrs  the right, with the advice of His or Ther Privy tothe Crown,
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Council, from time to time to make all such laws or ordinances
as may gppear to Him or Them necessary for the peece, order
and good government of Paedtine in accordance with the Man-
date conferred on him.

90. This Order shal commence and have effect as follows :—

(i) Asto the making of any warrant or appointment, and
theissue of ingtructions, and asto any other provisons
necessaty for bringing this Order into effect, imme-
diately from and after the date of this Order,

(i) Asto al other matters and provisons comprised and
contained in this Order, immediately after this Order
hes been published and proclaimed within Pdedtine,
and the date of such publication shall be deemed to
be the date of the commencement of this Order.

I
PALESTINE (AMENDMENT) ORDER IN COUNCIL, 1923

Wheress by an Order in Council bearing date the 10th day of
August 1922, and entitled 'The Pdegtine Order in Council,
1922 (hereinefter referred to as the Principal Order), provision
was made for the condtitution of a Legidative Council in Pdes
tine and for the election of part of the members of the Council:

And Wheress it is expedient to amend the sad Order as
hereinafter appears.

Now, Therefore, His Mgesty, by virtue and in exedse of
the powers in this behdf by the Foreign Jurisdiction Act, 1890,
or otherwise, in His Mgesty vested, is pleasad, by and with the
advice of His Privy Council, to order, and it is hereby ordered,
as follows—

1. This Order may be cited as 'The Pdegine (Amendment)
Order in Council, 1923," and shall be read and congtrued as one
with the Principal Order.

Eletionstobe 2. The dections held in Pdedine before the commencament
null and vaid. - of thjs Order in pursuance of Article 23 of the Principal Order

Amendment
o Artide 17

of Princpa
Order.

are hereby dedared null and void.

3. Article 17 of the Principal Order is hereby repeded and
thefollowing substituted therefor .—

17—(1) (a) The High Commisioner shal have full

power and authority, without prgudice to the powers in-

herent in, or resarved by this Order to His Mgesty, and

! This Order came into force September 1st, 1922, on publication in the
Official Gazette of that date.
' Dated May 4,1923.



PALESTINE (AMENDMENT) ORDER IN COUNCIL, 193 383

ubject dways to any conditions and limitations prescribed
by any such instructions as may be given to him under the
Sgn Manua and Signet or through a Secretary of State, to
promulgate such Ordinances as may be necessary for the
peace, order and good government of Pdegtine, provided
that no Ordinance shal be promulgated which shall restrict
complete freedom of consdence and the free exerdse of
all forms of worship, sve in S0 far as is required for the
maintenance of public order and morals; or which shall
tend to discriminate in any way between the inhabitants
of Pdegtine on the ground of race, religion or language.

(b) No Ordinence shdl be promulgated by the High
Commissone until he has conaulted the Advisory Council
as congtituted on the date of the commencement of this
Order or such other advisory body as may after that date
from time to time be constituted by him with the approva
of a Secretary of State.

(© No Ordinance shal be promulgated which shal be
in any way repugnant to or inconsistent with the provisons
of the Mandate and no Ordinance which concamns matters
dedt with specificdly by the provisons of the Mandate
shall be promulgated until a draft thereof hes been com-
municated to a Secretary of State and gpproved by him,
with or without amendment.

(d) No Ordinance shdl be promulgated unless a draft
of the same shall firgt have been mede public for one caendar
month a the lesst before the enactment thereof, unless -
immediate promulgation shall, in the judgment of the High
Commissoner, be indispensably necessry in the public
interest.

(© His Mgedy resrves to himsdf the right to disdlow
an Ordinance promulgated by the High Commissoner
within one year of the date of promulgation and to signify
auch disdlowance through a Secrdlary of State. Every
auch disdlowance shall take effect from the time when it
shall be promulgated by the High Commissoner by notice
in the Gazeite.

(2) From and after a date to befixed by the High Com+
missoner in Executive Council, by Proclamation in the
Gazette, there shdl be condtituted a Legidative Council in
and for Pdedtine asin this Order provided, and any advisory
body then exigting shall be dissolved. The powers of the
High Commissoner as defined and limited by Clause (1) of
this Article shal continue in force until a Legidative
Council as provided above shall have been duly condtituted,
when Articles 18 to 34 of this Order shall apply. Validation of

Ordinances

4. The Proclamations, Ordinances, Orders, Rules of Court gtegnir:eiﬂ

and other legidative acts which have been issued or done by the 75,
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High Commisdoner or by any Department of the Government
of Pdedtine on or after the 19 September 1922, shall be deemed
to be and dways to have ben valid and of full effect and all
acts done thereunder and all prohibitions contained therein
shall be deamed to be valid.

Amendment 5. Article 23 of the Principal Order is hereby repeded and

ofartic g§3 thefollowing substituted therefor —

Order. 23. The firg generd dection of members of the Legis
lative Council shal be held a such time not more than six
months &fter the publication of the Proclamation referred
toin Article 17 (2) of this Order asthe High Commissioner
shal by Proclamation appoint. Within three months after
the dissolution of the Council a date shall be fixed by the
High Commissoner in Executive Council by Proclamation
in the Gazette for the immediate holding of a generd
election.

Amendment 6. The words ' From and &fter the congtitution of the Legis

orartideds |ative Council hereinbefore provided for' shall be inserted at
gﬁimp; the commencement of Article 84 (i) of the Principal Order.

Order. 7. The words ' a member of the Advisory Council or other
Amendment  advisory body congtituted under Article 17 (2) (b) of this Order
of the Prin- O Of the Legidative Council asthe case may be' shall be subgti-
dpal Order.  tyted for the words ' a member of the Legidative Council' in
Power Article 85 of the Principal Order.

reserved to

His Majesty 8. His Magedty, His hears and sucoessors in Council may

;Jt;ra/;ke’ from time to time revoke, alter or amend this Order.

amend present 9, This Order shall be published and proclaimed in Paedting,

Order. and the date of such publication shall be deamed to be the date
Commence: of the commencement of this Order.

Order and

publication

in Palestine.
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forces of the Mandatory, 216.
Diplomatic Protection.

Duty and not right of Mandatory, :
276 ; integral part of foreignrela- -

tions, 276 ; of Palestinian citizens

resding in territory of the Man- .
datory, 278-9 ; doesnot extend to ;

extraterritorial privileges, 279.
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E

| Egyptian Expeditionary Force.
ivison of territories occupied
bg, 15; Palestine occupied by,
15, 166.
| E%Jallty of Treatment.

rinciple of, 302-3; economic,
claimed by the United States in
mandated territory, 304-5; pro-
vided for in Article 18 of the
mandate, 306-7 ; ' open door ' not
* to be applied in Palestine, 307 ;
dutiescan only be directed against
goods, not against States, 307;
no monopoly of the Mandatory in
Palestine, 309; difference "be-
tween mandated and other terri-
tories in regard to, 310 ; conces
sons and, 310-11 ; difference
between Palestine and territories
under B mandate in connection
+ with, 312. See Antiquities,
Eretzlsrael. )
Hebrew designation for Palestine,
66, 260 ; inscription on stamps,
259.
Executive. )
Council, 167-8 ; authority vested
in High Commissioner, 167 ; not
responsble to Legislature, 177.
. Extradition.
Treaties, 283-4; Ordinance, 284 ;
case, from Palestine to .Ital¥, 284
285; the Mandatory is a foreign
Power for purposes of, 286.

F

. Feizal, Emir. )

. Elected to the Throne of Syria,
17; overthrown by the French,
_17; King of Mesopotamia, 18.

| Finance.

I See Public Finance.

Foreign Office. )
Placing of mandated territor
under control of, question of, 201.
SeeColonial Office.

- Foreigners.
Definition of, 194 ; condition of,
192-7. ] o

Freedom of Conience, Principle of.
Primarily in the interests of the
ocal communities, 249; under
B mandates, 249-50; provided
for in the mandate and the Pales-
tine Constitution, 260; con-
nected with educational auto-
nomy, 254. See Community. -
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Haifa.

Natural outlet of Mesopotamiato
the Mediterranean, 4, 314-15;
accorded to Great Britain, 9, 13; |
one of the ' Eastern ports" of the
Treaty of Sevres, 314. i

Hedjaz

Negotiations with, regarding !
Federation of States in which |
Palestine was to be included, 313.
See Arab, Sherif of Mecca. _
High Commissioner. .
vested in

xecutive authorit i
167 ; Powers of, 168-75; Chief
Secretary appointed deputy, 169 ;
administrative division of Pdes
tine by, 169-70; rights relat-
|n7q to Public Lands vested in,
170; power to grant pardon :
assigned to, 171; legislative ]
powers vested in, 171, 180-1; ;
right to amend Constitution be- !
lon |r)ghto 172; courts to be
establi edby, 174; relations of,
and Legislative Council, 181-3;
accredited to the Permanent
Mandates Commission, 340.
HigtoricRight.
Compared with historical connec-
tion and historic interests, 64, 68 ;
existence of, denied, 63. !
Historical Connection. )
Recognition of, between Jewish
people and Palestine, 62 ; com- ,

pared with historic right and his-

toric interests, 64-6, 68 ; condi-

tions of, 64-69. :
Holy Days.

f the respective communities,

recognized in Palestine, 257, 260.
Holy Places. o
Article 14 of the mandate dis- |,
cussed and revised by Council of |

the League, 33, 294 ;' question of,

peculiar to Palestine mandate,
29; preservation of existing |

rights in, 292-3; right of access

to, not an international servitude,
294 ; Commission, 295-301; Order

in Council, 302.

1

I [
Immigration.

\
Connected with settlement on the |

land, 101; advisory board pro-
vided for, in Palestine Constitu- ,
tion, 102 ; temporary suspension
of, 105 ; categories of immigrants
allowed to enter Palestine, 106,

ltaly.

3%

107;
rigghts of Jews with regard to,
109 ; advisory capacity of Jewish
agency regarding, 111712

Imperial Preference.

xtension to Palestine cannot
result in reciprocity, 308. See
Equality of Treatment.

International Administration.
Contemplated in Sykes - Picot
Agreement for Palestine, 6, 9 ;
inconsistent with national home
policy, 13; criticized by Lord
Cromer, 13-14; substitution of
mandatory regime to, in Paes
tine, 22. ]

I nternational Statusof Palestine.
Not affected by application_of
certain statutes to Palestine, 173 ;
effect of the Mandatory's right of
passage on, 217-18 ; distinct from
that of Mandator%/, 261 ; Pdes
tine not part of the Mandatory's
dominions, 262 ; Mandatory én-
trusted with control of foreign
relations of mandated territory,
262, 276.

Irag. )
See=Mesopotamia.

110-11; restrictions on,

Ayttitude of, towards mandate, 32 ;
postponement of the ratification
of mandates asked by, 31, 32.

J

Jewish.

Colonization Association, 126;
religious courts, 190, 191; com-
munity regulations, 191, 253-4 ;
schoolS, government contribu-
tion to, 256.

Jewish Agency. ]
Zionist_organization recognized
as, 88, 89 ; proposed enlargement
of, 90 ; functionsof, 90-1 ; nature

of, 91-3; representative char-
acter of, 94, ; advisory capa-
city of, 957 ; comparison with

proposed Arab agency, 98-100;
StaPe lands and, 128; Govern-
ment contribution to Jewish
schools and, 256-7 ; investments
in Palestine made through, 229.

SeeConcessions.
Jewish Pegple. )
Forms virtually part of Palestine

population, 41; incapacity 'to
stand alone ' due to dispersion of,
43 ; infavour of British mandate,
47 ; recognition of national char-
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acter of, 54-6; right of, to a
national home in Palestine, 80-9.
BeeNational HomePolicy, Nation-
ality.

Judiciary, ) )
Courts to be established by High
Commissioner, 174; general
courts, classified, 185. For special
courts see Courts,

L
Languages.

Official, recognized in Palestine,

257-8; distinction between central
and local authorities in regard to,

268; Mandatory's attitude to- '

wards Hebrew, 258-9.
Lausanne.

Treaty of, Article 16 (text), 27; °

protocol of, 138-9, 140-1; draft
treaty of (Article 35), 151, 155
nationality provisions of, 264,
265, 269-74.
Law. = )
Appliedin Palestine, 188.
Legislative.

Powers vested in High Commis- |

sioner, 171 ; Council, election to,
176-7, 178-9; members of, 178;
powers of, 179-80.

Loans, Advances and Investments.
Effect of doubtsasto the stability
of mandates on, 226 ;

regard to, 228-9; not to be

secured in any particular pro- .
erty, 229; advances made to’
alestine, 231 ; loan guaranteed

by Mandatory, 231-2.
Local Gover nment.

ecial Commission appointed, .

326; under Turkishr

unde ime, 245-6;
substitution of elected for nomi- :
nated councils in the largest

municipal areas by the Municipal

Franchise Ordinance, 1926, 246-7 ; .
community representationin, 247. .

See  Autonomy.

M

Mandates.
Classification of, 36.
Mandates System.

Applied to Mesopotamia, Pees :
tine and Syria, 18-19, 21 ; nota:

result of mere political combina-

; draft re- -
solution of the Permanent Man- -
dates Commission regarding, 227 ;
special position of Palestine in °
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tions, 19; provided for in the
Treaty of Versailles, 19; Hedjaz
and Armenia excluded from the
application of, 20, 21; conse-
quence of principle of self-deter-
mination, 53-4; continuous evol u-
tion of, 344.
i Mavrommatis.
SeeConcessions.
! Memorandum.
See Petitions.
. Mesopotamia. )
Bagdadbahn, 2 ; outlet to Medi-
terranean, 4 ; Franco-British De-
claration to the people of, 12;
occupation of, by British troops,
15; mandates “system applied
to, 18, 21; treaty of October 10,
1922, with, 34, 38 ; Mosul attri-
buted to, by the Council of the
League, 35; treaty of June 5,
1926, with, 35; treaty of Decem-
ber 14, 1927, between Great
Britain and, 38; on the border
line between an independent State
and a mandated territory, 39.
- Milner Co7nmission.

i Minorities, Protection of.

Consequence of principle of sdlf-
»  determination, 63 ; object of, 66.
“ Moslem.

Religious courts, 188, 189-90;
Supreme Council, 190.

N

" National Home, of Jewish People in
Palestine.

Moral foundation of, 69; inter-

pretations of, 70, 74-7; not a

merely spiritual centre, 74-5;

underlying principles of, 78-81 ;

. definition of, 81-2.

| National Home Policy.

Inaugurated towards the end of

1917, 6; Sykes-Picot agreement

inconsistent ‘with, 13; ~ British

Government pledged to, 23;

objects of, 43 ; not inconsistent

with the mandates system, 72-3 ;

Mandatory's attitude towards

© Hebrew based on, 268-9.

. National Status. ) )
Of inhabitants of Palestine, its
distinct character, 263, 264-5.

Nationality. ) ]
Double, 56 ; meaning of, 57 ; dis-
tinction between — and citizen-
ship, 58, 59, 60, 151; Jewish,



Natur

O.E.TA.

INDEX

61, 150; Palestine, law relating |
to, 268-9. See Citizenship.

Characteristics of, 62 et seq.;
recognition of, 54. |
ization. |

Nationhood.

S Citizenship. J

o |

South, East, 15; North, 15, 16.

Ottoman Public Debt. ||

233, 234; Palestine's share in
* respect of, 235.

Peculiar character of, 40-2; is,
the — inconsistent with Article :
XXI1 of the Covenant?, 42-7 ; .
ﬁrowsmns of, regarding national

home, 84-5; criticized or opposed

in the British Parliament on
financial grounds, 220 ; ' apoliti- '
cal and not a legal document,’

242; definition of, i
Government and Council of the
League, 319, 320; modification of,
unanimous consent of the Council

required for, 321 ; interpretation !

of, by Permanent Mandates Com- -
mission, 322 ; peculiar character

of — not fully appreciated by .
Permanent Mandates Commission, -
323; termination of, 350-1; re-

vocability of, 351-2. :
Passage, | nternational Servitudeof.

Provided in favour of the Man-
datory, 216 ; not of a perpetual
character, 216; does not Imply
establishment of naval or military
bases, 217 ; effect on
g?tsional status of Palestine, 217-

P |
Palestine Mandate. |

by British i

inter- .

Permanent Court of International

Justice.
Jurisdiction of, under mandate,
138 ; interpretation and applica-
tion of mandate enforced by, 242 ;
opinion of, regarding exchange of
Greek and Turkish populations,
265; compulsory jurisdiction of,
fortheMandatory, 325; Article26
of the Palestine mandate interpre-
ted by, 326 et seq.; conditions of
jurisdiction, 327-34 ; comparison
etween Article 26 of Palestine
mandate and Article 13 of East
AfricaMandate, 329.

R

07

Permanent Mandates Commission.

Interpretation of mandate by,
322-4; examination of annual
reports by, 334, 339-40; first
observations of, regarding Paes-
tine mandate, 340-1; observance
of mandates sole care of, 341;
attitude of, regarding petitions,
341 pro;osed visit by, to Pales-
tine, 344-7 ; hearing of petitioners
by, question of, 347-8 ; co-opera-
t|52n between Mandatory and,

354.
Petitioners, Hearing of.

By Permanent Mandates Commis-
sion, 347-8; attitude of British
Government, 347-8.

Petitions,

From Jewish National Council,
214 ; distinction between reports
and, 335 ; memoranda and, 336;

extension of meaning of, 336;
distinction between legitimate
and illegitimate, 341-3; sub-

mitted by Palestine Arab Con-
gress, 342; by Jewish agency,
343 ; by Ashkenasic Jewish com'
munity, 343.

Privy Council.

Appeal to, 180-7, 236, 238 et seq. ;
caxe of extradition from Palestine
to Italy, 284-5, 287.

Public Finance.

Obli%ationsof Mandatory relating
to, 218-21 ; policy of Mandatory
in Palestine, 221-2; financial
autonomy of Palestine, 221-2;
military” expenditure provision-
ally to be borne b andatory,
224, See Loans, Advances and
| nvestments.

. PublicOrder.

Disturbancesof May 1921, 213-14,
215 ; creation of gendarmerie, 214;
Palestine ' most peaceful country
of any in the Middle East,' 214;
%(ilslectlve punishment Ordinance,

R

Ratification.
Of mandates for Palestine. and
Syria, 30-3; Mesopotamia, 33-6.

orts.

xamination of, by Permanent
Mandates Commission, 334, 339-
340; distinction between peti-
tions and, 335; form of, 337-8;
not examined before legal entry
into force of mandate, 339.
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Rutenberg.
See Concessions.

S

San Remo Conference.
Assignment of mandates at, 21,
22 ; transfer of Mosul vilayet to
Mesopotamia at, 22; substitution
of mandatory regime for inter-
national administration in Pales-
tineat, 22-3; oil agreement signed
during, 28.

Schools
Right of each community to
maintainitsown, 254-5; Govern-
ment, 265; Government contri-
bution to Jewish, 256-7.

Secret Treaties and Agreements.

1

obligations of Great Britain to-
wards, 7; promise made by Sir
H. MaoMahon to, 6-7 ; recognized
as King of Hedjaz, 7.

" Sovereignty.

Treaty of London (April 1915), 3; -

repudiation of, by Russia, 10;
agreement of 1916, 4; 'did not
involve annexations," 11 ; refer-
ence to' special regime ' for Pales-

tinein, 4, 6; change of attitude '

in Great Britain towards, 11.
Self-determination,  Principle of.

Part of international law, 51.
Servitude.

See Passage.
Settlement on the Land.

By Jews, provided for in the man-
date, 113; conditions regarding :
transfer of private lands, 116-17, :

120 ; big estates and land policy, ;

121-2; State lands and waste

lands included in 'close settle-
ment ' policy, 124; Mandatory
trustee of ' public lands ' in Pales-
tine, 124 ; provisions of mandate
with regardto, still in abeyance,
126, 127, 133 ; Kabbara conces-
sion, 126, 132; Beisan Land
Agreement, 129, 131.
Sevres, Treaty of.

Over mandated territory, 163-4;
not vested in Mandatory, 164,
261 ; norinPalestine Administra-
tion, 238; question of, referred
to by member on Council of the
League, 293, 294.

Sykes-Picot Agreement.

Analysis of, 8-14; recognition of
Arab state or Confederation by, 8,
9 ; establishment of international
regimein Palestine by, 6, 9 ; influ-
ence of new ideas on application
of, 10; zones and spheres of
influence under, 89 ; influence of,
10, 16, 22.

Syria.

France to acquire coastal strip of,

4, 8; portion of, lying to the
west of district of Damascus
excluded from Sir H. MacMahon's
letter, 6; vilayet of, 7; to
be detached from Turkey, 7;
Franco-British Declaration to the
people of, 12; French troops
substituted for British in, 16;
' the four towns ' of, 7, 16, 17, 39 ;
kingdom of, proclaimed, 17;
mandates system applied to, 18,
21 ; heterogeneous character of
inhabitants of, 39-40; limited
autonomy of, 40 ; readjustment
of frontiers of, 208; customs
agreement between Palestine and,
313-14.

T

lTerritoriaI Integrity of Palestine.

Text of Articles 94-97 regarding *
Mesopotamia, Syria and Pales- °
tine, 24-5; non-ratification of, .

25, 27; Article 311, regarding

concessions, 140,147 ; Article129, *

regarding Palestinian citizenship,
151, 154 ; Articles 241 and 245,
regarding Ottoman Public Debt,
233-4; Article 123, regarding

nationality, 263-4; Article 421, |

regarding antiquities, 315.

Sherif of Mecca.
Demands of, 5; negotiations of
GreatBritainwith, 5-8,18; revolt

against Turkey of, 5; moral "

Discrepancy between English and
French versions of Article 5
of mandate, 207 ; difference be-
tween cesson of territory and
mere readjustment of frontiers,
208; not guaranteed by Article 10
of the Covenant, 209 ; Mandatory
alone responsible for, 210.
Trangordan.

Abudallah, Emir of, 18; High
Commissioner responsible for ad-
ministration of, 170 ; separation
between Palestine and, 205;
indirect administration 'in, 206 ;
treaty between Great Britain and,
206; excluded from scope of
Palestine Currency Order in
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Council, 223; certain form of | ratification of the A mandates by
slavery in, 290. ~ negotiationswith, 28 ; protest of,
Treaties. i against definition of mandates
Of Mandatory, do not apply de without previous consultation
jure to territories under mandate, with itself, 30 ; negotiationswith,
280 ; difference between colonial | concluded, 30 ; economic equality
possessions and mandated terri- of treatment claimed by, 304;

toriesin regard to application of, treaty between United Kingdom
280; commercial, 282 ; Palestine and, 305; concessions in man-

a direct signatory to, 283; exten- ; dated territory and claims of,
sion of, to mandated territory, ! 311
285-7. See Extradition. Urtas Springs.
Turkish ~ Empire. Ordinance, 236 ; case, appeal to
" Influence of, over Mohammedan  Privy Council, 236, 238, et sea.

world, 1; rivalries of European *

Powers with regard to, 2; geo-

graphical importanceof, 2; terri- \Y
tories detached from, 14-15; . Versailles, Treaty of.

partition of, 15. - Application of mandates system
" provided for in, 19; Article 119
U of, 23 ; Article257 of, 123; Article

Uganda. 127 of, 276; noprovision regarding

Offered by British Government ' definition of mandates in, 329.

for Jewish settlement, 54 ; British = Visit
offer of, not accepted, 67. By Permanent Mandates Com-

Untied States. \ mission to Palestine, question of,

Influence of, on war aims, 10; , 3447
negotiations with, regarding man-
dates, 27-30; San Remo oil
agreement discussed with, 28; z

drafting of the mandates discussed . Zionist ~ Organization.
with, 28-9; delay caused to the ' See Jewish Agency.
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