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CHAPTER XI.VI

CONSTITUTIONAL AND JUDICIAL CHANGES AT ATHENS UNDER
PER IK LES

T H E period which we have now passed over appears to have
been that in which the democratical cast of Athenian public
"life was first brought into its fullest play and development, as to
judicature, legislation, and administration.

The great judicial change was made by the methodical dis-
tribution of a large proportion of the citizens into distinct
judicial divisions, by the great extension of their direct agency
in that department, and by the assignment of a constant pay to
every citizen so engaged. It has been already mentioned, that
even under the democracy of Kleisthenes, and until the time
succeeding the battle of Plataea, large powers still remained
vested both in the individual archons and in the senate of
Areopagus (which latter was composed exclusively of the past
archons after their year of office, sitting in it for life); though
the check exercised by the general body of citizens, assembled
for law-making in the Ekklesia and for judging in the Heliaea,
was at the same time materially increased. We must further
recollect, that the distinction between powers administrative
and judicial, so highly valued among the more elaborate gov-
ernments of modern Europe, since the political speculations of
the last century, was in the early history of Athens almost
unknown. Like the Roman kings,' and the Roman consuls

! See K. F. Hermann, Griechische Staatsalterthumer, sect. 53-107, and
histreatise De Jure et Auctoritate Magistratuum ap. Athen. p. 53 (lleidelh.
1829); alo Rein, Romisches Frivatrecht, pp. 26, 408. Leips. 1836. M.
Labouiaye also indgts particularly upon the confuson of administrative
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before the appointment of the Praetor, the Athenian archons
not only administered, but also exercised jurisdiction, voluntary
as well as contentious—decided disputes, inquired into crimes,
and inflicted punishment. Of the same mixed nature were the
functions of the senate of Areopagus, and even of the annual
senate of Five Hundred, the creation of Kleisthenes. The
Strategi, too, as well as the archons, had doubtless the double
competence, in reference to military, naval, and foreign affairs,
of issuing orders and of punishing by their own authority dis-
obedient parties: the imperium of the magistrates, generally,
enabled them to enforce their own mandates as well as to de-
cide in cases of doubt whether any private citizen had or had
not been guilty of infringement. Nor was there any appeal
from these magisterial judgements: though the magistrates
were subject, under the Kleisthenean constitution, to personal
responsibility for their general behaviour, before the people
judicially assembled, at the expiration of their year of office—
and to the further animadversion of the Ekklesia (or public
deliberative assembly) meeting periodically during the course
of that year: in some of which assemblies, the question might
formally be raised for deposing any magistrate even before his
year was expired.® Still, in spite of such partial checks, the

and judiciary functions among the Romans (Essai sur les Loix Criminelles
des Romains, pp. 23, 79, 107, &c). Compare Sir G. C. Lewis, Essay on
the Government of Dependencies, p. 42, with his citation from Hugo,
Geschichte des Romischen Rechts, p. 42. Sir G. Lewis has given just and
valuable remarks upon the goodness of the received classification of powers as
atheory, and upon the extent to which the separation of them either has been,
or can be, carried in practice : se dso Note E. in the same work, p. 347.
The separation of administrative from judicial functions appears unknown
in early societies. M. Meyer observes, respecting the judicial institutions
of modern Europe, " Anciennement les fonctions administratives et
judiciaires n'etoient pas distinctes. Du temps de la liberty des Germains
et meme long temps apres, les plaids de la nation ou ceux du comte
rendoient lajustice et administroient les interets nationaux ou locaux dans
une seule et meme assemblee: sous le regime feodal, le roi ou I'empereur
dans son Consell, sa cour, son parlement composs® des hauts barons
ecclesiastiques et laics, exercoit tous les droits de souverainete comme de
justice: dans la commune, le bailli, mayeur, ou autre fonctionnaire nomme
par le prince, administroient les’ interets communaux et jugeoient les
bourgeois de I'avis de la communaute entiere, des corporations qui la
composoient, ou des autorites et conseils qui la repreélsentoient: on n'avoit
pas encore soupconne que le jugement d'une cause entre particuliers put
etre etranger a la cause commune."—Meyer, Esprit des Institutions
Judiciaires, book v. chap. 11, vol. iii. p. 239; aso chap. 18, p. 383.

1 A cae of such deposition of an archon by vote of the public assembly,
even before the year of office was expired, occurs in Demosthenes, cont.
Theokr:m c. 7 : another, the deposition of a strategus, in Demosthen. cont.
Timoth. c. 3.
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accumulation, in the same hand, of powers to administer, judge,
punish, and decide civil disputes, without any other canon than
the few laws then existing, and without any appeal—must have
been painfully felt, and must have often led to corrupt, arbitrary,
and oppressive dealing. And if this be true of individual
magistrates, exposed to annual accountability, it is not likely to
have been less true of the senate of Areopagus, which, acting
collectively, could hardly be rendered accountable, and in
which the members sat for life.!

| have already mentioned that shortly after the return of the
expatriated Athenians from Salamis, Aristeides had been im-
pelled by the strong democratical sentiment which he found
among his countrymen to propose the abolition of all pecuniary
qualification for magistracies, so asto render every citizen legally
eligible. This innovation, however, was chiefly valuable as a
victory and as an index of the predominant sentiment. Not-
withstanding the enlarged promise of eligibility, little change
probably took place in the fact, and rich men were still most
commonly chosen.  Hence the magistrates, possessing the
large powers administrative and judicial above described—and
still more the senate of Areopagus, which sat for life—still
belonging almost entirely to the wealthier class, remained
animated more or less with the same oligarchical interests and
sympathies, which manifested themselves in the abuse of
authority. At the same time the democratical sentiment
among the mass of Athenians went on steadily increasing from
the time of Aristeides to that of Perikles : Athens became more
and more maritime, the population of Peiraeus augmented in
number as well as in importance, and the spirit even of the
poorest citizen was stimulated by that collective aggrandise-
ment of his city to which he himself individually contributed.
Before twenty years had elapsed, reckoning from the battle of
Platsea, this new fervour of democratical sentiment made itself
felt in the political contests of Athens, and found able cham-
pions in Perikles and Ephialtes, rivals of what may be called
the conservative party headed by Kimon.

We have no positive information that it was Perikles who

! iEschines (cont. Ktcsiphont. c. 9, p. 373) spesks of the senate of
Areopagus as wevdwos, and so it was doubtless understood to be : but it is
difficult to see how accountability could be practically enforced against such
abody. They could only be responsible in this sense—that if any one of
their number could be proved to have received a bribe, he would be
individually punished. But in this sense the dikasteries themselves would
also be responsible: though it is always affirmed of them that they were not
responsible.
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introduced the lot, in place of election, for the choice of archons
and various other magistrates. But the change must have
been introduced nearly at this time, and with a view of equalis-
ing the chances of office to every candidate, poor aswell asrich,
who chose to give in his name and who fulfilled certain per-
sonal and family conditions ascertained in the dokimasy or
preliminary examination. But it was certainly to Perikles and
Ephialtes that Athens owed the elaborate constitution of her
popular Dikasteries or Jury-courts regularly paid, which exer-
cised so important an influence upon the character of the
citizens. These two eminent men deprived both the magis
trates, and the senate of Areopagus, of all the judicial and penal
competence which they had hitherto possessed, save and ex-
cept the power of imposing a small fine. Thisjudicial power,
civil aswell as criminal, was transferred to numerous dikasts,
or pands of jurors sdlected from the citizens, 6000 of whom
were annually drawn by lot, sworn, and then distributed into
ten panels of 500 each; the remainder forming a supplement”
in case of vacancies. The magistrate, instead of deciding
causes or inflicting punishment by his own authority, was now
constrained to impanel ajury—that is to submit each particu-
lar case, which might call for a penalty greater than the small
fine to which he was competent, to the judgement of one or
other among these numerous popular dikasteries. Which of
the ten he should take, was determined by lot, so that no one
knew beforehand what dikastery would try any particular cause.
The magistrate himself presided over it during the trial and
submitted to it the question at issue, together with the results
of his own preliminary examination ; after which came the
geeches of accuser and accused with the statements of their
witnesses.  So also the civil judicature, which had before been
exercised in controversies between man and man by the
archons, was withdrawn from them and transferred to these
dikasteries under the presidence of an archon. It isto bere
marked, that the sysem of reference to arbitration, for private
causes® was extensively applied at Athens. A certain number

! Respecting the procedure of arbitration at Athens, and the public as
well as private arbitrators, see the ingtructive treatise of Hudtwalcker,
Uber die offentlichen und Privat Schiedsrichter (Diaeteten zu Athen :
Jena, 1812.

Each arbitrator ssems to have sat alone to inquire into and decide
disputes. he received a small fee of one drachma from both parties; aso
an additional fee when application was made for delay (p. 16). Parties
might by mutual consent fix upon any citizen to act as arbitrator: but there
were a certain number of public arbitrators, elected or drawn by lot from
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of public arbitrators were annually appointed, to one of whom
(or to some other citizen adopted by mutual consent of the
parties), all private disputes were submitted in thefirst instance.
If dissatisfied with the decision, either party might afterwards
carry the matter before the dikastery: but it appears that in
many cases the decision of the arbitrator was acquiesced in
without this ultimate resort.

| do not here mean to affirm that there never was any trial
by the people before the time of Perikles and EphialtSs. |
doubt not that before their time the numerous judicial assembly,
called Heliaea, pronounced upon charges against accountable
magistrates as well as upon various other accusations of public
importance; and perhaps in some cases separate bodies of
them may have been drawn by lot for particular trials. But it
is not thelesstrue, that the systematic distribution and constant
employment of the numerous dikasts of Athens cannot have
begun before the age of these two statesmen, since it was only
then that the practice of paying them began. For so large a
sacrifice of time on the part of poor men, wherein M. Boeckh
states (in somewhat exaggerated language) that " nearly one
third of the citizens sat as judges every day,” cannot be
conceived without an assured remuneration. From and after
the time of Perikles, these dikasteries were the exclusive
assemblies for trial of all causes civil as well as criminal, with

the citizens every year : and a plaintiflf might bring his cause before any
one of these. They were liable to be punished under ttiOwat, at the end of
their year of office, if accused and convicted of corruption or unfair dealing.

The number of these public Diagtetae or arbitrators was unknown when
Hudtwalcker's book was published. An inscription since discovered by
Professor Ross and published in hiswork, Uber die Demen von Attika, p.
22, records the names of all the Disetetce for the year of thearchon Antikle's,
B.c. 325, with the name of the tribe to which each belonged.

The total number is 104: the number in each tribe is unequal : the
largest number is in Kekropis, which furnishes sixteen: the smallest in
Pmidionis, which sends only three. They must ha\e been either elected or
drawn by lot from the general body of citizens, without any reference to
tribes. The inscription records the names of the Disatetse for this year B.c.
325, in consequence of their being crowned or receiving a vote of thanks
from the people. The fragment of a like inscription for the year B.c. 337,
also exists.

! I|3ublic Economy of the Athenians, book ii. chap. xiv. p. 227, Engl,
transl.

M. Boeckli must mean that the whole 6000, or nearly the whole, were
employed every day. It appears to me that this supposition greatly over-
states both the number of days, and the number of men, actually employed.
For the inference in the text, however, a much smaller number is sufficient.

See the more accurate remark of Schomann, Antiquit. Juris Public.
Gnecor., sect. Ixzi. p. 310.
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some special exceptions, such ascases of homicideand afew others
others: but before his time, the'greater number of such causes
had been adjudged either by individual magistrates or by the
senate of Areopagus. We may therefore conceive how great
and important was the revolution wrought by that statesman,
when he first organised these dikastic assemblies into systematic
action, and transferred to them nearly all the judicial power
which had before been exercised by magistrates and senate.
The position and influence of these latter became radically
altered. The most commanding functions of the archon were
abrogated, so that he retained only the power of receiving
complaints, inquiring into them, exercising some small pre-
liminary interference with the parties for the furtherance of
the cause or accusation,' fixing the day for trial, and presiding
over the dikastic assembly by whom peremptory verdict was
pronounced. His administrative functions remained unaltered,
but his powers, inquisitorial and determining, as a judge,
passed away.

In reference to the senate of Areopagus aso, the changes
introduced were not less considerable. That senate, anterior
to the democracy in point of date, and standing alone in the
enjoyment of a life-tenure, appears to have exercised an
undefined and extensive control which long continuance had
gradually consecrated. It was invested with akind of religious
respect, and believed to possess mysterious traditions emanat-
ing from a divine source.” Especially, the cognisance which

1 Aristotel. Pulitic, ii. g, 3. Kel +hv piv év "Apelp wdyy BovAdy *EgidArys
dxdrovoe xal ITepichijs: 7 Bk Bikaorhpin pirlegdpa xaréornae Iepieddis xal
rolror O) 7bv Tpdmor Exaores Tav Snuaywydy mpofryayer, abluwy els Thy viv
Spuoxpariar. &alverni ¥ ob xard tip Zdrwvos yevéolae roire wpoalpeowy,
EAAD piAAor dwd gupwrduares, THs vavapyias yap dv vois Mydireis & Jjuos
wiTios yevduevos dppmmuaricdy, xal Snuaywyols Faafe padiovs, drrimoiiren-
opivar Tav ixanie dwel ZdAar %' foxe iy dreyxniordray dwoliddvay T
S Sbvapw, 7h vds dpxidy alpelodar xal ebfireir- undi yip rolrov xipor by
& Eijuos, Sobhor Gy «fn val woAduins.

£ Deinarchus cont. Demosthen, Or. i p. 91, puAdrrer 7as dxofMhrovs
SatMixas, & alr 74 THs réAews cwripa weites, &e.  So nlso Aschinés calls
this senate vy exvlpuwdy xal Tér peyirrayv xvpiay Bovafv (cont. Ktesiphont.
€ 9, P 373: compare alse coent. Timarchum, ¢ 16, p. 41; Demosth.
cont. Aristokrat. ¢. 635, p. 641). Plutarch, Solon, ¢. 19. THr Lxe Bevriy
éxfrkowor wdvrwy kal plraxa Tdy wi,l.mv, &,

’E‘.Blnfov obr of "Apeowayirar wepl wdyrer nrxtahr Tar opaipdror xal
wapavouds, s dxavrd pnotv 'Avlperivr dv xpdry wal dukdxopos & Sevrépg
kal splry rdr 'Avéwr (Philochorus, ¥Fr. 17-58, ed. DLidoi, p. 19, ed.
Siebelis),

See about the Areopagus, Schomann, Antiq. Jur. Att. seet. Ixvi. ; K. F,
Hermann, Griech. Staatsalterthiimer, sect. 109.
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it took of intentional homicide was a part of old Attic religion
no't less than of judicature. Though put in the background
for a time after the expulsion of the Peisistratids, it had
gradually recovered itself when recruited by the new archons
under the Kleisthenean constitution ; and during the calamitous
sufferings of the Persian invasion, its forwardness and patriotism
had been so highly appreciated as to procure for it an increased
sphere of ascendency. Trials for homicide were only a small
part of its attributions. It exercised judicial competence in
many other cases besides: and what was of still greater
moment, it maintained a sort of censoria police over the lives
and habits of the citizens—it professed to enforce a tutelary
and paternal discipline beyond that which the strict letter of
the law could mark out, over the indolent, the prodigal, the
undutiful, and the deserters from old rite and custom. To
crown all, the senate of Areopagus also exercised a supervision
over the public assembly, taking care that none of the proceed-
ings of those meetings should be such as to infringe the
established laws of the country. These were powers immense
as well as undefined, not derived from any formal grant of the
people, out having their source in immemorial antiquity and
sustained by general awe and reverence. When we read the
serious expressions of this sentiment in the mouths of the later
orators—Demosthenes, /Eschines, or Deinarchus — we shall
comprehend how strong it must have been a century and a half
before them, at the period of the Persian invasion. |sokrates,
in his Discourse usually called Areopagiticus, written a century
and a quarter after that invasion, draws a picture of what the
senate of Areopagus had been while its competence was yet
undiminished, and ascribes to it a power of interference little
short of paternal despotism, which he asserts to have been
most salutary and improving in its effect. That the picture of
this rhetor is inaccurate—and to a great degree indeed ideal,
insinuating his own recommendations under the colour of past
realities—is sufficiently obvious. But it enables us to presume
generally the extensive regulating power of the senate of
Areopagus, in affairs both public and private, at the time which
we are now describing.

Such powers were pretty sure to be abused. When we learn
that the Spartan senate' was lamentably open to bribery, we
can hardly presume much better of the life-sitting elders at
Athens. But even if their powers had been guided by all that
beneficence of intention which Isokrates affirms, they werein

! Aristotel. Palitic, ii. 6, 18.
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their nature such as could only be exercised over a passve and
stationary people: while the course of events at Athens, at
that time peculiarly, presented conditions altogether the reverse.
During the pressure of the Persian invasion, indeed, the senate
of Areopagus had been armed with more than ordinary
authority, which it had employed so creditably as to strengthen
its influence and tighten its supervision during the period
immediately following. But that same trial had also called
forth in the general body of the citizens a fresh burst of
democratical sentiment, and an augmented consciousness of
force, both individual and national. Here then were two
forces, not only distinct but opposite and conflicting, both put
into increased action at the same time.* Nor was thisall: a
novel cas was just then given to Athenian life and public
habits by many different circumstances—the enlargement of
the city, the creation of the fortified port and new town of
Peiraeus, the introduction of an increased nautical population,
the active duties of Athens as head of the Delian confederacy,
&c. All these circumstances tended to open new veins of hope
and feeling, and new lines of action, in the Athenians between
480-460 B.C., and by consequence to render the interference
of the senate of Areopagus, essentially old-fashioned and con-
servative as it was, more and more difficult. But at the very
time when prudence would have counselled that it should have
been relaxed or modified, the senate appear to have rendered
it stricter, or at least to have tried to do so; which could not
fail to raise against them a considerable body of enemies. Not
merely the democratical innovators, but also the representa-
tives of new interests generally at Athens, became opposed to
the senate as an organ of vexatious repression, employed for
oligarchical purposes?

! Aristotle particularly indicates these two conflicting tendencies in
Athens, the one immediately following the other, in a remarkable passage
of his Palitics (v. 3, O—

MerafSdadovo: B¢ xal eis bhuyapxiav xal elr duov xat €ls Tolirefay & vob
edSoxipiioal 7o & abinbfveas & &pxeiov % pdprov Tis wéhewst alow, ) dv "Apely
wdyy BovAd ebdoxipfonaa dv Tois Maliols ESofe cvrrorarégar mufon
rhr woherefar. Kal wdAw & vowrricdr Sxhos yerdpevos alriox Tis wepl
Zehaulra vicns xal Sk radrys s fyeporins xal BX T xord SdAcTrar
Edvapr, THy Squoxpariar loexvporipay éxolqmer,

The word wurrovorépay (*¢stricter, more rigid”) stands opposed in
another passage to dretudvas (iv. 3, 5).

? Plutarch, Reiputr. Ger. Precept. p. 805. O dyrod 3t, ¥ri Bovady
rives dmaxti xal Sheympxuchy xorobaoavres, Gomep "Epiddrns "Abhmor xal
®opulur wap' *Hrefois, Sivapr dpa xol 34farv Foxor,

About the oligarchical character of the Areapagites, see Deinarchus cont.
Demosthen. pp. 46, 98.
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From the character of the senate of Areopagus and the
ancient reverence with which it was surrounded, it served
naturally as a centre of action to the oligarchical or con-
servative party: that party which desired to preserve the Klei-
sthenean constitution unaltered—with undiminished authority,
administrativeaswell asjudicial, both to individual magistrates
and to the collective Areopagus. Of this sentiment, at the
time of which we are now speaking, Kimon was the most
conspicuous leader. His brilliant victories at the Eurymedon,
as well as his exploits in other warlike enterprises, doubtless
strengthened very much his political influence at home. The
same party also probably included the large majority of rich
and old families at Athens; who, so long as the magistracies
were elected and not chosen by lot, usually got themselves
chosen, and had every interest in keeping the power of such
offices as high as they could. Moreover the party was further
strengthened by the pronounced support of Sparta, imparted
chiefly through Kimon, proxenus of Sparta at Athens. Of
course such aid could only have been indirect, yet it appears
to have been of no inconsiderable moment—for when we
consider that Agina had been in ancient feud with Athens,
and Corinth in atemper more hostile than friendly, the good
feeling of the Lacedaemonians might well appear to Athenian
citizens eminently desirable to preserve : and the philo-Laconian
character of the leading men at Athens contributed to disarm
the jealousy of Sparta during that critical period while the
Athenian maritime ascendency was in progress.!

The political opposition between Perikles and Kimon was
hereditary, since Xanthippus the father of the former had been
the accuser of Miltiades the father of the latter. Both were
of the first families in the city, and this, combined with the
military talents of Kimon and the great statesmanlike superior-
ity of Perikles, placed both the one and the other at the head
of the two political parties which divided Athens. Perikles
must have begun his political career very young, since he
maintained a position first of great influence, and afterwards
of unparalleled moral and political ascendency, for the long
period of forty years, against distinguished rivals, bitter assail-
ants, and unscrupulous libellers (about 467-428 B.C.). His
public life began about the time when Themistokles was
ostracised, and when Aristeides was passing off the stage, and
he soon displayed a character which combined the pecuniary
probity of the one with the resource and large views of the

! Plutarch, Kimon, c. 16; Themistokles, c. 20.
B2
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other; superadding to both, adiscretion and mastery of temper
never disturbed—an excellent musical and lettered education
received from Pythokleides—an eloquence such as no one
before had either heard or conceived—and the best philosophy
which the age afforded. His military duties as a youthful
citizen were faithfully and strenuously performed, but he was
timid in his first political approaches to the people—a fact
perfectly in unison with the cautlon of his temperament, but
which some of his biographers® explained by saying that he
was afraid of being ostracised, and that his countenance re-
sembled that of the despot Peisistratus. We may be pretty
sure however that this personal resemblance (like the wonderful
dream ascribed to his mother 2 when pregnant of him) was an
after-thought of enemies when his ascendency was already
established—and that young beginners were in little danger
of ostracism. The complexion of political parties in Athens
had greatly changed since the days of Themistokles and
Aristeides. For the Kleisthcnean constitution, though enlarged
by the latter after the return from Salamis to the extent of
making all citizens without exception eligible for magistracy,
had become unpopular with the poorer citizens and to the
keener democratical feeling which now ran through Athens
and Peiraeus.

It was to this democratical party—the party of movement
against that of resistance, or of reformers against conservatives,
if we are to employ modern phraseology—that Perikles devoted
his great rank, character, and abilities. From the low arts,
which it is common to ascribe to one who espouses the political
interests of the poor against the rich, he was remarkably
exempt. He was indefatigable in his attention to public
business, but he went little into society, and disregarded almost
to excess the airs of popularity. His eloquence was irresistibly
impressive; yet he was by no means prodigal of it, taking care
to reserve himself, like the Salaminian trireme, for solemn
occasions, and preferrlng for the most part to employ the
agency of friends and partisans.® Moreover he imbibed from
his friend and teacher Anaxagoras a tinge of physica philo-
sophy which greatly strengthened his mind* and armed him
against many of the reigning superstitions—but which at the

! Plutarch, Perikles, c. 4-7 seq.

2 Herodot. vi. 131.

% Plutarch, Reipub. Gerend. Prxcept. p. 812; Perikles, c. 5, 6, 7.

4 Plato, Phaedrus, c. 54, p. 270; Plutarch, Perikles, c. 8 Xenoph.
Memor. i. 2, 46.
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same time tended to rob him of the sympathy of the vulgar,
rich as well as poor. The arts of demagogy were in fact much
more cultivated by theoligarchical Kimon; whose open-hearted
familiarity of manner was extolled, by his personal friend the
poet lon, in contrast with the reserved and stately demeanour
of his rival Perikles. Kimon employed the rich plunder, pro-
cured by his maritime expeditions, in public decorations aswell
as in largesses to the poorer citizens ; throwing open his fields
and fruits to all the inhabitants of his deme, and causing him-
self to be attended in public by well-dressed daves, directed
to tender their warm tunics in exchange for the threadbare
garments of those who seemed in want. But the property
of Perikles was administered with a strict, though benevolent
economy, by his ancient steward Evangelus—the produce of
his lands being all sold, and the consumption of his house
supplied by purchase in the market.> It was by such regularity
that his perfect and manifest independence of all pecuniary
seduction was sustained. In taste, in talent, and in character,
Kimon was the very opposite of Perikles : a brave and efficient
commander, a lavish distributor, a man of convivial and
amorous habits—but incapable of sustained attention to busi-
ness, untaught in music or letters, and endued with Laconian
aversion to rhetoric and philosophy ; while the ascendency of
Perikles was founded on his admirable combination of civil
qualities—probity, firmness, diligence, judgement, eloquence,
and power of guiding partisans. As a military commander,
though noway deficient in personal courage, he rarely courted
distinction, and was principally famous for his care of the lives
of the citizens, discountenancing all rash or distant enterprises.
His private habits were sober and recluse: his chief conversa-
tion was with Anaxagoras, Protagoras,2 Zeno, the musician
Damon, and other philosophers—while the tenderest domestic
attachment bound him to the engaging and cultivated Aspasia.

Such were the two men who stood forward at this time as
most conspicuous in Athenian party-contest—the expanding
democracy against the stationary democracy of the past
generation, which now passed by the name of oligarchy—
the ambitious and talkative energy, spread even among the
poor population, which was now forming more and more the

! Plutarch, Perikles, c. 9, 16; Kimon, c. 10; Rcipubl. Gerend. Pragoept.
p. 818.

2 The personal intercourse between Perikles and Protagoras is attested
by the interesting fragment of the latter which wefind in Plutarch, Consolat,
ad Apollonium, ¢ 33, p. 119.
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characteristic of Athens, against the unlettered and uninquiring
valour of the conquerors of Marathon.! Ephialtes, son of
Sophdnid£s, was at this time the leading auxiliary, seemingly
indeed the equal of Perikles, and noway inferior to him in
personal probity, though he was a poor man.2 As to aggressive
political warfare, he was even more active than Perikles, who
appears throughout his long public life to have manifested but
little bitterness against political enemies. Unfortunately our
scanty knowledge of the history of Athens brings before us
only some general causes and a few marked facts. The details
and the particular persons concerned are not within our sight:
yet the actual course of political events depends everywhere
mainly upon these details, as well as upon the general causes.
Before Ephialtes advanced his main proposition for abridging
the competence of the senate of Areopagus, he appears to have
been strenuous in repressing the practical abuse of magisterial
authority, by accusations brought against the magistrates at the
period of their regular accountability. After repeated effortsé
to check the practical abuse of these magisterial powers,
Ephialtes and Perikles were at last conducted to the proposition
of cutting them down permanently, and introducing an altered
system.

Such proceedings naturally provoked extreme bitterness of
party-feeling. It is probable that this temper may have partly
dictated the accusation preferred against Kimon (about 463 B.C.)
after the surrender of Thasos, for alleged reception of bribes
from the Macedonian prince Alexander—an accusation of
which he was acquitted. At this time the oligarchical or
Kimonian party was decidedly the most powerful: and when
the question was proposed for sending troops to aid the Lace-
daemonians in reducing the revolted Helots on Ithome, Kimon
carried the people along with him to comply, by an appea to
their generous feelings, in spite of the strenuous opposition of
Ephialtes* But when Kimon and the Athenian hoplites
returned home, having been dismissed by Sparta under cir-
cumstances of insulting suspicion (as has been mentioned in the
preceding chapter), the indignation of the citizens was extreme.
They renounced their aliance with Sparta, and entered into

1 Aristophan. Nubes, 972, 1000 srq. and Ranes 1071

2 plutarch. Kimon, c. 10; A&lian, V. il.ii. 43: xi. q.

4 Plutarch, Periklds, c. 10: compare Valer. Maxim. iii. 8, 4. "Epudaryy
gev ofw, pofepbr Uvra Toitr dhiyapxinoir kal wepl ris elBivas ral Sidfecs T
rov BHuor &Bicodyrav dwapalryror, dmBovAeioarres of dx8pel §i "Apirrodiney
rob Tavaypixob xpugalus dveihor, S,

¢ Plutarch, Kimon, ¢. 16,
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amity with Argos. Of course the influence of Kimon, and
the position of the oligarchical party, was materially changed
by this incident. And in the existing bitterness of political
parties, it is not surprlsmg that his opponents should take the
opportunity for proposing soon afterwards a vote of ostracism'
—a challenge, indeed, which may perhaps have been accepted
not unwillingly by Kimon and his party, since they might still
fancy themselves the strongest, and suppose that the sentence
of banishment would fall upon Ephialtes or Perikles. However,
the vote ended in the expulsion of Kimon, a sure proof that
his opponents were now in the ascendant. On this occasion,
as on the preceding, we se the ostracism invoked to meet a
period of intense political conflict, the violence of which it
would at least abate, by removing for the time one of the
contending leaders.

It was now that Periklesand Ephialtescarried their important
scheme of judicial reform. The senate of Areopagus was de-
prived of its discretionary censorial power, as well as of all its
judicial competence, except that which related to homicide.
The individual magistrates, as well as the senate of Five
Hundred, were also stripped of their judicial attributes
(except the power of imposing a small fine?), which were
transferred to the newly-created pands of salaried dikasts,
Iotted off in ten divisons from the aggregate Heliaea. Ephi-
altes ° firs brought down the laws of Solon from the
acropolis to the neighbourhood of the market-place, where the
dikasteries sat—a visible proof that the judicature was now
popularised.

In the representations of many authors, the full bearing of
this great constitutional change is very inadequately conceived.
What we are commonly told is, that Perikles was the first to
assgn a salary to these numerous dikasteries at Athens. He
bribed the people with the public money (says Plutarch), in
order to make head againg Kimon, who bribed them out of
his own private purse: as if the pay were the main feature in

1 Plutarch, Kimon, c. 17. O 5& xpds dpyhr dwerBdvrer #37 rois
Aaxwrifovai pavepas Jxm\imr.wov, sat Thr Kipwra winpds dxidaBdueros
wpopdorews dworrpdaoar sis frn Séxn.

1 transcribe this passage as a specimen of the inaccurate manner in which
the odraciam is so0 often described.  Plutarch says—" The Athenians took
advantage of a dight pretence to odracise Kimon : " but it was a peculiar
characteristic of ogtracism that it had no pretence: it was a judgement
pasaad without specific or asigned cause

Demosthen. cont. Euere. e Mnesibul. c. 12.
5 Harpokration—'G xdreder véuos—Pollux, xiii. 128,
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the case, and as if all which Perikles did was, to make himself
popular by paying the dikasts for judicial service which they
had before rendered gratuitously. The truth is, that this
numerous army of dikasts, distributed into ten regiments, and
summoned to act systematically throughout the year, was now
for the first time organised : the commencement of their pay
is also the commencement of their regular judicial action.
What Perikles really effected was, to sever for the first time
from the administrative competence of the magistrates that
judicial authority which had originally gone along withit. The
great men who had been accustomed to hold these offices were
lowered both in influence and authority:* while on the other
hand a new life, habit, and sense of power, sprung up among
the poorer citizens. A plaintiff having cause of civil action, or
an accuser invoking punishment against citizens guilty of injury
either to himself or to the state, had still to address himself to
one or other of the archons, but it was only with a view of
ultimately arriving before the dikastery by whom the cause was
to be tried. While the magistrates acting individually were
thusrestrictedto simple administration and preliminary police,
they experienced a still more serious loss of power in their
capacity of members of the Areopagus, after the year of
archonship was expired. Instead of their previous unmeasured
range of supervision and interference, they were now deprived
of all judicial sanction beyond that small power of fining which
was still left both to individual magistrates, and to the senate
of Five Hundred. But the cognisance of homicide was still
expressly reserved to them—for the procedure, in this latter case
religious not less than judicial, was so thoroughly consecrated

b Arxistot. Tolit, iv. §, 6. ¥rc 3 of vafr &pyeis dysarobvres Thr Bhudv
paoi Bsiv xplveu- 3 § Aopéves Béxerar v wpdxinow Soreé karardorra
wara al &pxal, &c. : compare vi. I, 8

The remark of Aristotle is not justly applicable to the change effected by
Perikles, which transferred the power taken from the magistrates, not to
the people, but to certain specially congituted, though numerous and
popular dikasteries, sworn to decide in conformity with known and written
laws.  Nor is the separation of judicial competence from administrative, to
be characterised as " dissolving or extinguishing magisterial authority."
On the contrary, it is comformable to the bes modern notions.  PeriklSs
cannot be censured for having effected this separation, however persons
may think that the judicature which he congituted was objectionable.

Plato ssems also to have conceived administrative power as essentially
accompanicd by judicial (chg ¥i. p. 767)—=drra EpywTa Zvaynalor xal
Gmmm!nf Tivwr—an opinion doubtless perfectly just, up to a certain
narrow limit ; the separation between the two sorts of powers cannot be
rendered adsofusely complete,
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by ancient feeling, that no reformer could venture to disturb
or remove it’

! Demosihen. cont. Nercr. p. 1372 ; cont. Aristokrat. p. 642. -

Meier (Attischer Prozess p. 143) thinks that the senate of Areopagus was
a0 deprived of its cognisance of homicide as well as of its other functions,
and that this was only restored after the expulson of the Thirty. He
produces as evidence a passage of Lysas (De Coede Eratosthenis, p.
31-33).

M. Boeckh and O. Muller adopt the same opinion as Meier, and
seemingly on the authority of the same passage (s the Dissertation of O.
Muller on the Eumenides of yEschylus, p. 113, Eng. trand.). Butin the, ¢
firgt place, this opinion is contradicted by an express satement in the 'e
anonymous biographer of Thucydides,. who mentionsthetrial of Pyrilampesi
for murder before the Areopagus, and contradicted also, seemingly, by
Xehophon (Memorab. iij. K. 20) : in the next place. the passace, of Lysias
appenss Lo me to bear a different meaning, e says, ¢ «al wdvpudy 2ore xot
dp* dudv dwolédera rof pdrov Tis Blxas Bixd(ew : now {even if we admit the
eonjectural reading #¢' udy in place of &p* duiv (o be correet) sill this
restoration of functions to the Areopagus reiers naturauy to tne restored
democracy after the violent interruption occasoned by the oligarchy of the
Thirty. Conddering how many persons the Thirty causad to be violently \
put to death, and the complete subverson of all the laws which they
introduced, it ssems impossible to suppose that the Areopagus could have
continued to hold its sttings and try accusations for intentional homicide,
under their government. On the return of the democracy after the Thirty
;lvere expelled, the functions of the senate of Areopagus would return

0.

If the suppostion of the eminent authors mentioned above were correct—
if it were true that the Areopagus was deprived not only of its supervisng
function generally, but also of its cognisance of homicide, during the fifty-
five years which eapsed between the motion of Ephialtes and the expulsion
of the Thirty—this senate mugt have been without any functions at all
during that long interval; it mug have been for all practical purposes non-
exigent. But during so long a period of total suspenson, the citizens
would have log all their respect for it; it could not have retained so much
influence as we know that it actually possesssd immediately before the
Thirty (Lysias c. Eratosth. c. 11, p. 126); and it would hardly have been
revived after the expulsion of the Thirty. Whereas by preserving during
that period its jurisdiction in cases of homicide, apart from those more
extended privileges which had formerly rendered it obnoxious, the ancient
traditional regpect for it was kept alive, and it was revived after the fall of
the Thirty asa venerable part of the old democracy ; even apparently with
ome extenson of privileges.

The inferences which O. Muller wishes to draw, as to the facts of these
times, from the Eumenides of AEschylus, appear to me ill-supported. In
order to sugtain his view that by virtue of the propostion of Ephialtes " the
Areopagus aimost entirely ceasad to be a high Court of Judicature" (sect.
36, p. 109), heisforced to alter the chronology of the events, and to affirm
that the motion of Ephialtes mug have been carried subsequently to the
representation of the Eumenides, though Diodorus mentions it in the year
next but one before, and there is nothing to contradict him. All that we
can safdy infer from the very indigtinct alusions in "Esthylus is, that he
himself was full of reverence for the Areopagus, and that the season was one



16 History of Greece

It was upon this same ground probably that the stationary
party defended all the prerogatives of the senate of Areopagus
—denouncmg the curtallments proposed by Ephialtes as im-
pious and guilty innovations®  How extreme their resentment
became, when these reforms were carried—and how fierce was
the collision of political parties at this moment—we may judge
by the result. The enemies of Ephialtes caused him to be
privately assassnated, by the hand of a Boeotian of Tanagra
named Aristodikus. Such a crime—rare in the political annals
of Athens, for we come to no known instance of it afterwards
until the oligarchy of the Four Hundred in 411 B.C.—marks
at once the gravity of the change now introduced, the fierceness
of the opposition offered, and the unscrupulous character of the
conservative party. Kimon was in exile and had no share in
the deed. Doubtless the assassination of Ephialtes produced
an effect unfavourable in every way to the party who procured
it. The popular party in their resentment must have become
still more attached to the judicial reforms just assured to them,
while the hands of Perikles, the superior leader left behind and
now acting singly, must have been materially strengthened.

It is from this point that the administration of that great

in which partv bitterness ran so high as to render something like civil war
(fugpdrior “Apy, v. B63) within the scope of reasonable apprehension.

Probably he may have been averse to the diminution of the Erlwleges of
the Areopagus by Ephialtes: yet even thus much is not altogether certain,

inasmuch as he puts it forward prominently and specially asa tribunal for
homicide, exercising thisjurisdiction by inherent prescription, and confirmed
in it by the Eumenides themsdves. Now when we consder that such
jurisdiction was precisdy the thing confirmed and left by Ephialtesto the
Areopagus we might plausibly argue that AEschylus, by enhancing the
solemnit Eredictingthe per petuity of theremaining privilege, intended
to conciliate those who resented the recent innovations, and to soften the
hatred between the two opposing parties.

The opinion of Boeckh, O. Muller, and Meier,—respecting the with-
drawal from the senate of Areopagus of thejud gements on homicide, by the
groposmon of Ephialtes—has been discussed and (in my judgement) refuted

y Forchhammer—in a valuable Dissertation—De Areopago non privato
per Ephialten Homicidii Judiciis. Kiel, 1828.

! Thisisthe language of those authors whom Diodorus copied (Diodor.

xi P7)—ot phr &8pdws ye Siéduye ToAinodrois dvophuariy dxie

BaAduevor (Ephialtés), aard ~ijs runTds dvarpedels, Ednhov Eoxe Thy rol
BAlov redevrdr. Compare Pausanias, i. 29, 15.

Plutarch (Perikles, c. 10) cites Aristotle ashavin mentloned the assasin
of Ephialtes. Antipho, however, sates that the assasin was never
formally known or convicted (De Cade Hero. c. 68).

The enemies of Perikles circulated a report (mentioned by |domeneus),
that it was he who had procured the assassnation of Ephialtes, from
jealousy of the superiority of the latter (Plutarch, Perikles, ¢ 10). We
may infer from thisreport how great the eminence of Ephialtes was.
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man may be said to date: he was now the leading adviser (we
might almost say Prime Minister) of the Athenian people.
His first years were marked by a series of brilliant successes—
already mentioned—the acquisition of Megara as an ally, and
the victorious war againgt Corinth and /Zgina. But when he
proposed the great and valuable improvement of the Long
Walls, thus making one city of Athens and Peirreus, the same
oligarchical party, which had opposed his judicial changes
and assassnated Ephialtes, again stood forward in vehement
ressance. Finding direct opposition unavailing, they did not
scruple to enter into treasonable correspondence with Sparta
—invoking the aid of a foreign force for the overthrow of the
democracy : so odious had it become in their eyes snce the
recent innovations. How serious was the hazard incurred by
Athens, near the time of the battle of Tanagra, has been
already recounted ; together with the rapid and unexpected
reconciliation of parties after that battle, principally owing to
the generous patriotism of Kimon and his immediate friends.
Kimon was restored from ostracism on this occasion, before
his full time had expired; while the rivalry between him and
Perikles henceforward becomes mitigated, or even converted
into a compromise,’ whereby the internal affairs of the city
were left to the one, and the conduct of foreign expeditions to
the other. The successss of Athens during the ensuing ten
years were more brilliant than ever, and she attained the
maximum of her power : which doubtless had a material effect
in imparting stability to the democracy, as well as to the
administration of Perikles—and enabled both the one and the
other to stand the shock of those great public reverses, which
deprived the Athenians of their dependent landed alliances,
during the interval between the defeat of Kordneia and the
thirty years truce.

Along with the important judicial revolution brought about
by Perikles, were introduced other changes belonging to the
same scheme and system.

Thus a general power of supervision, both over the mags
trates and over the public assembly, was vested in seven magis
trates, now named for the firs time, called Nomophylakes
or Law-Guardians, and doubtless changed every year. These

! The intervention of Elpinikr, the sster of Kimon, in bringing about
this compromise between her brother and Perikles, is probable enough
(Plutarch, Perikles, c. io, and Kimon, c. 14). Clever and engaging, she
sams to have played an active part in the political intrigues of the day:
but we are not at all called upon to credit the scandals insnuated by
Eupolis and Stesimbrotus.
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Nomophylakes sat alongside of the Proedri or presidents both
in the senate and in the public assembly, and were charged
with the duty of interposing whenever any step was taken or
any proposition made contrary to the existing laws. They were
also empowered to constrain the magistrates to act according
to law.® We do not know whether they possessed the presidency
of a dikastery—that is, whether they could themselves cause
one of the panels of jurors to be summoned, and put an alleged
delinquent on his trial before it, under their presidency—or
whether they were restricted to entering aformal protest, laying
the alleged illegality before the public assembly. To appoint
magistrates however, invested with this special trust of watching
and informing, was not an unimportant step; for it would prob-
ably enable Kphialtes to satisfy many objectors who feared to
abolish the superintending power of the Areopagus without
introducing any substitute. The Nomophylakes were honoured
with adistinguished place at the public processionsand festivals,
and were even allowed (like the Archons) to enter the senate
of Areopagus after their year of office had expired : but they
never acquired any considerable power such as that senate had
itself exercised. Their interference must have been greatly
superseded by the introduction, and increasing application of
the Graphe Paranomon, presently to be explained. They are
not even noticed in the description of that misguided assembly
which condemned the six generals, after the battle of Arginusae,
to be tried by a novel process which violated legal form not
less than substantial justice.” After the expulsion of the
Thirty, the senate of Areopagus was again invested with a
supervision over magistrates, though without anything like its
ancient ascendency.

Another important change, which we may with probability

! We hear about these Nomophylakes in a distinct statement cited from
Philochorus, by Photius, Lexic, p, 674, 'orson.  NowagiAexes: Erepol €iom
*&r Beauoderiy, &y dikdyopos dv 5"'- ol pir yikp Bpxorres dvéPaivay iy 'Apeuw
wdyor doTepavwudron, ol 5t vopodliAanes xpueln arpépia Eyovres- xal Tafs
feals dravrior &pxliwwv (’xaﬂe(ﬂwo kal Thy ﬂmrhv frepmor h TaAAdbe ras
5 &px&.t Jrdyragor Tois rduoty xpricrtim xal v TH e'xxMw‘fq xal dv rfi BouAR
perd Thr wpoidpur an&.;vfu, xwhitorres Th dodpgupn 7§ wdAe wpdrren nra
8 doar wal xeriornoar, by $i\dxapos, Gre 'Epudhrys pdiy xaréiwe 7h &
"Apelov wdyov SovAf T3 dxip Tob cduares.

Harpokration, Pollux, and Suidas give substantially the same account of
these magistrates, though none except Photius mentions the exact date of
their appointment. There is no adequate ground for the doubt which M.
Boeckh expresses about the accuracy of this statement: sse Schomann, Ant.
Jur Pub. Graoe st. Ixvi. ; and Cicero, Legg. iii. 20.

2 See Xenophon, Hellenic, i. 7 ; Andokides de Mysteriis, p. 40.
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refer to Perikles, is, the institution of the Nomothetic. These
men were in point of fact dikasts, members of the 6000 citizens
annually sworn in that capacity. But they were not, like the
dikasts for trying causes, distributed into panels or regiments
known by a particular letter and acting together throughout the
entire year : they were lotted off to sit together only on special
occasion and as the necessity arose.  According to the reform
now introduced, the Ekklesia or public assembly, even with the
sanction of the senate of Five Hundred, became incompetent
either to pass a new law or to repeal a law already in existence;
it could only enact a psephism—that is, properly speaking, a
decree applicable only to a particular case; though the word
was used at Athens in a very large sense, sometimes compre-
hending decrees of general as well as permanent application.
In reference to laws, a peculiar judicial procedure was estab-
lished. The Thesmothetae were directed annually to examine
the existing laws, noting any contradictions or double laws on
the same matter; and in the first prytany (tenth part) of the
Attic year, on the eleventh day, an Ekklesia was held, in which
the first business was to go through the laws seriatim, and sub-
mit them for approval or rejection ; first beginning with the
laws relating to the senate, next coming to those of more general
import, especially such as determined the functions and com-
petence of the magistrates. |f any law was condemned by the
vote of the public assembly, or if any citizen had a new law to
propose, the third assembly of the Prytany was employed, pre-
vious to any other business, in the appointment of Nomothetse
and in the provision of means to pay their salary. Previous
notice was required to be given publicly by every citizen who
had new propositions of the sort to make, in order that the
time necessary for the sitting of the Nomothetae might be
measured according to the number of matters to be submitted
to their cognisance. Public advocates were further named to
undertake the formal defence of all the laws attacked, and the
citizen who proposed to repeal them had to make out his case
against this defence, to the satisfaction of the assembled Nomo-
thetas. These latter were taken from the 6000 sworn dikasts,
and were of different numbers according to circumstances:
sometimes we hear of them as 500, sometimes as 1000—and
we may be certain that the number was always considerable.

The effect of this institution was, to place the making or
repealing of laws under the same solemnities and guarantees as
the trying of causes or accusations in judicature. We must
recollect that the citizens who attended the Ekklesia or public



20 History of Greece

assembly were not sworn like the dikasts, nor had they the
same solemnity of procedure, nor the same certainty of hearing
both ddes of the question set forth, nor the same full prelimin-
ary notice. How much the oath sworn was brought to act
upon the minds of the dikasts, we may see by the freguent
appealsto it in the orators, who contrast them with the unsworn
public assembly.® And there can be no doubt that the Nomo-
thetic afforded much greater security than the public assembly,
for a proper decision. That security depended upon the same
principle as we see to pervade all the constitutional arrange-
ments of Athens; upon a fraction of the people casually taken,
but sufficiently numerous to have the same interest with the
whole,—not permanent but delegated for the occasion,—assem-
bled under a solemn sanction,—and furnished with a full
exposition of both sdes of the case The power of passng
psephisms, or special decrees, still remained with the public
assembly, which was doubtless much more liable to be surprised
into hasty or inconsiderate decision than either the Dikastery
or the Nomothetae—in spite of the necessity of previous author-
ity from the senate of Five Hundred, before any proposition
could be submitted to it.

As an additional security both to the public assembly and
the Nomothetae againgt being entrapped into decisions con-
trary to existing law, another remarkable provision has yet to
be mentioned—a provision probably introduced by Perikles at

! Demosthen. cont. Timokrat. ©. 20, pp. 725, 726. "Ap' odv rop Joxei
w,upl_nuv r§ wéhet vowbros véuos, bs Bixaoraplov yrdoews abrds supidrepos
forar, xal 'rgs Bwd Tow bmmdrav yrions Tuls Aveudrois Tpooréle Adey ;

—'Evfuueigle, dxd rof Siacraplor xal THs xeraprdows of Serhdneer
{Timokeatés). dxl rd»r Bjuor, dxnddzray vdv ilicgedra! compare Demosthen.
cont. Eubulid. c. 15.

See, about the Nomothetic, Schomann, De Comitiis, ch. vii. p. 248
seggs and Platner, Prozessund Klagen bey den Attikern, Abschn. il. 3, 3,
p. 33 seqq.

Both of them maintain, in my opinion erroneoudly, that the Nomothetx
are an ingtitution of Solon. Demosthenes indeed ascribes it to Solon
(Schomann, p. 268): but this counts in my view for nothing, when | see
that all the laws which he cites for governing the proceedings of the
Nomothetae, bear unequivocal evidence of a time much later. Schomann
admltsth|sto a certain extent, and in reference to the style of these laws—

“Illorum quidem fragmentorum quee in Timokr atea extant, recentiorem
Solents cttateformam atque orationem afcrtum est"  But it is not merely
the style which proves them to be of post-Solonian date: it is the mention
of post-Solonian institutions, such as the ten prytanies into which the year
was divided, the ten satues of the Eponymi—all derived from the creation
of the ten tribes by Kleisthenes. On the cardess employment of the name
of Solon by the oratorswhenever they desreto make astrongimpression on
thedikasts, | have already remarked
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the same time as the formalities of law-making by means of
specially delegated Nomothetae.  This was the Graphe Parano-
mén—indictment for informality or illegality—which might be
brought on certain grounds against the proposer of any law or
any psephism, and rendered him liable to punishment by the
dikastery. He was required in bringing forward his new
measure to take care that it should not be in contradiction
with any pre-existing law—or if there were any such contradic-
tion, to give formal notice of it, to propose the repeal of that
which existed, and to write up publicly beforehand what his
proposition was—in order that there might never be two con-
tradictory laws at the same time in operation, nor any illegal
decree passed either by the senate or by the public assembly.
If he neglected this precaution, he was liable to prosecution
under the Graphs Paranom6én, which any Athenian citizen
might bring againg him before the dikastery, through the
intervention and under the presidency of the Thesmothetae.

Judging from the title of this indictment, it was orginally
confined to the special ground of formal contradiction between
the new and the old. But it had a natural tendency to extend
itself: the citizen accusing would strengthen his case by show-
ing that the measure which he attacked contradicted not merely
the letter, but the spirit and purpose of existing laws—and he
would proceed from hence to denounce it as generaly mis
chievous and disgraceful to the sate In this unmeasured
latitude we find the Graphe Paranomon at the time of Demo-
sthenes. The mover of a new law or psephism, even after it
had been regularly discussed and passed, was liable to be
indicted, and had to defend himself not only against alleged
informalities in his procedure, but also againgt alleged mis
chiefs in the substance of his measure.  If found guilty by the
dikastery, the punishment inflicted upon him by them was not
fixed, but variable according to circumstances. For the indict-
ment belonged to that class wherein, after the verdict of guilty,
firg a given amount of punishment was proposed by the
accuser, next another and lighter amount was named by the
accused party against himself—the dikastery being bound to
make their option between one and the other, without admit-
ting any third modification—so that it was the interest even of
the accused party to name against himself a measure of punish-
ment sufficient to satify the sentiment of the dikasts, in
order that they might not prefer the more severe proposition of
the accuser. At the same time, the accuser himself (as in
other public indictments) was fined in the sum of iooo drachms,
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unless the verdict of guilty obtained at least one-fifth of the
suffrages of the dikastery. The persona responsibility of the
mover, however, continued only one year after the introduction
of his new law. If the accusation was brought at a greater
distance of time than one year, the accuser could invoke no
punishment against the mover, and the sentence of the dikasts
neither absolved nor condemned anything but the law. Their
condemnation of the law with or without the author, amounted
ipso facto to a repeal of it.

Such indictment against the author of a law or of a decree
might be preferred either at some stage prior to its final enact-
ment—as after its acceptance simply by the senate, if it was a
decree, or after its approval by the public assembly, and prior
to its going before the Nomotheteg if it was a law—or after it
had reached full completion by the verdict of the Nomothetic.
In the former case the indictment stayed its further progress
until sentence had been pronounced by the dikasts.

This regulation is framed in a thoroughly conservative spirit,
to guard the existing laws against being wholly or partially
nullified by a new proposition. As, in the procedure of the
Nomothetic, whenever any proposition was made for distinctly
repealing any existing law, it was thought unsafe to entrust the
defence of the law so assailed to the chance of some orator gra-
tuitously undertaking it. Paid advocates were appointed for the
purpose. So also, when any citizen made a new positive pro-
position, sufficient security was not supposed to be afforded by
the chance of opponents rising up at the time. Accordingly, a
further guarantee was provided in the personal responsibility of
the mover. That the latter, before he proposed a new decree
or a new law, should take care that there was nothing in it in-
consistent with existing laws—or, if there were, that he should
first formally bring forward a direct proposition for the repeal
of such pre*existent lav—was in no way unreasonable. It im-
posed upon him an obligation such as he might perfectly well
fulfil. It served as a check upon the use of that right, of free
speech and initiative in the publlc assembly, which belonged to
every Athenian without exception,* and which was cherished by
the democracy as much as it was condemned by oligarchical
thinkers. It was a security to the dikasts, who were called

! The privation of this right of public speech (xaidnaia) followed on the
condemnation of any citizen to the punishment called &ruim, disfranchise-
ment, entire or partial (Demosthen. cont. Neeer. p. 1352, c. 9; cont.
Meidiam, p. 545, c. 27). Compare for the oligarchical sentiment, Xenophon,
Republ. Athen. i. 9.
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upon to apply the law to particular cases, against the perplexity
of having conflicting laws quoted before them, and being
obliged in their verdict to set aside either one or the other. In
modern European governments, even the most free and consti-
tutional, laws have been both made and applied either by select
persons or select assemblies, under an organisation so different
as to put out of sight the idea of personal responsibility on the
proposer of a new law. Moreover, even in such assemblies,
private initiative has either not existed at all, or has been of
comparatively little effect, in law-making ; while in the applica-
tion of laws when made, there has aways been a permanent
judicial body exercising an action of its own, more or less inde-
pendent of the legislature, and generally interpreting away the
text of contradictory laws so as to keep up a tolerably consistent
course of forensic tradition. But at Athens, the fact that the
proposer of a new decree, or of a new law, had induced the
senate or the public assembly to passit, was by no means sup-
posed to cancel his persona responsibility, if the proposition
was illegal. He had deceived the senate or the people, in
deliberately keeping back from them a fact which he knew, or
at least might and ought to have known.

But though a full justification may thus be urged on behalf
of the Graphe Paranomon as originally conceived and intended,
it will hardly apply to that indictment as applied afterwards
in its plenary and abusive latitude. Thus /Aschines indicts
Ktesiphon under it for having under certain circumstances
proposed a crown to Demosthenes. He begins by showing
that the proposition was illegal—for this was the essential
foundation of the indictment: he then goes on further to
demonstrate, in a splendid harangue, that Demosthenes was a
vile man and a mischievous politician: accordingly (assuming
the argument to be just) Ktesiphon had deceived the people in
an aggravated way—first by proposing a reward under circum-
stances contrary to law, next by proposing it in favour of an
unworthy man. The first part of the argument only is of the
essence of the Graphe Paranomon: the second part is in the
nature of an abuse growing out of it,—springing from that
venom of personal and party enmity which is inseparable, in a
greater or less degree, from free political action, and which
manifested itself with virulence at Athens, though within the
limits of legality. That this indictment, as one of the most
direct vents for such enmity, was largely applied and abused at
Athens, is certain. But though it probably deterred unprac-
tised citizens from originating new propositions, it did not
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produce the same effect upon those orators who made poalitics
a regular business, and who could therefore both calculate the
temper of the people, and reckon upon support from a certain
knot of friends. Aristophon, towards the close of his political
life, made it a boast that he had been thus indicted and ac-
quitted seventy-five times. Probably the worst effect which it
produced was that of encouraging the vein of personality and
bitternesswhich pervades so large a proportion of Attic oratory,
even in its most illustrious manifestations; turning deliberative
into judicial eloquence, and interweaving the discussion of a
law or decree along with a declamatory harangue against the
character of itsmover. We may at the same time add that the
Graphe Paranomon was often the most convenient way of get-
ting a law or a psephism repealed, so that it was used even
when the annual period had passed over, and when the mover
was therefore out of danger—the indictment being then brought
only againgt the law or decree, asin the case which forms the
subject of the harangue of Demosthenes against Leptines. If
the speaker of this harangue obtained a verdict, he procured at
once the repeal of the law or decree, without proposing any
new provision in its place; which he would be required to do
—if not peremptorily, at leat by common usage—if he had
carried the law for repeal before the Nomothetic.

The dikasteries provided under the system of Perikles varied
in number of members. we never hear of less than 200 mem-
bers—most generally of 500—and sometlmes also of 1000,
1500, 2000 members, on important trials.! Each man received
pay from the treasurers called Kolakretae, after his day's busi-
ness was over, of three oboli or half a drachm: at least this
was the amount paid during the early part of the Pelopon-
nesan war. M. Boeckh supposes that the original pay pro-
posed by Perikleswas one obolus, afterwards tripled by Kleon;
but his opinion is open to much doubt. It was indispensable
to propose a measure of pay sufficient to induce citizens to
come, and come frequently, if not regularly. Now one obolus

! See Meier, Attisch. Prozess, p. 139. AndokidSs mentionsatrial under
the indictment of ypagh wapavdpuor, brought by his father Leogoras against
a senator named Speusippus, wherein 6000 dikasts sat—that Is the entire
body of Heliasts. However, the loose speech so habitual with Andokides
renders this statement very uncertain (AndokidSs de Mysteriis, p. 3, § 29).

See Matthise, De Judiciis Atheniensium, in his Miscellanea Philologica,
vol. i. p. 252. Matthias questions the reading of that passage in Demosthenes
(cont Meidiam, p. 585), wherein 200 dikasts are spoken of as sitting in
judgement; he thinks it ought to be werraxosious instead of bxoclevs—-
but thisalteration would be rash.
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ems to have proved afterwards an inadequate temptation even
the ekklesiasts (or citizens who attended the public assem-
f), who were less frequently wanted, and must have had
sier sittings, than the dikasts: much less therefore would it
sufficient in the case of the latter. | incline to the belief
it the pay originally awarded was three oboli: * the rather, as
tse new institutions seem to have nearly coincided in point
time with the transportation of the confederate treasure
m Delos to Athens—so that the Exchequer would then
pear abundantly provided. As to the number of dikasts
tually present on each day of sitting, or the minimum
mber requisite to form a sitting, we are very imperfectly in-
med. Though each of the ten panels or divisions of dikasts
:luded 500 individuals, seldom probably did all of them
end. But it also seldom happened, probably, that all the
1 divisions sat on the same day: there was therefore an
portunity of making up deficiencies in division A—when its
was called and when its dikasts did not appear in sufficient
mbers—from those who belonged to division B or A, besides
supplementary dikasts who were not comprised in any of
ten divisions: though on all these points we cannot go
yond conjecture. Certain it is, however, that the dikasteries
re aJways numerous, and that none of the dikasts could
ow in what causes they would be employed so that it was
possible to tamper with them beforehand.?

See on this question, Boeckh, Public Econ. of Athens, ch. xv. p. 233 ;
F. Hermann, Griech. Staatsalt. § 134.
The proof which M. Boeckh brings to show, first, that the original pay
s one obolus—next that Kleon was the first to introduce the triobolus—
n both cases very inconclusive.

Certain ,Dassgpes from the Scholiast. dating? that the pay of the dikasts
‘tuated {obx Errnrer—Eriore EAAws 8i8ere) do Not SO naturally indicate
ise from one obolus to three, as a change backwards and forwards
ording to circumstances. Now it seems that there were some occasons
en the treasury was so very poor that it was doubtful whether the dikasts
ild be paid : se Lysias, cont. Epikrat. c. 1; cont. Nikomach. c. 22;
1 Aristophan. Equit. 1370. The amount of pay may therefore have been
ne times affected by this cause.

! Thereis aremarkable passage on this point in the treatise of Xenophon,
Repubhc Athen. iii. 6. Hesays—
Mpa ¥b, AaAd pnol vis xpfiva Suu‘('lw piv, Sdvrovs B Bicdew. *Avdyxy
vvr, di» wir moArd (both Weiske and Schneider substitute saard here in
ce of & which latter makes no sense) woidvra: m-u-rﬁpm, didyor dv
lery fvorras v@ Baoraple: Gove ol Bwmoxevdoaadar fddior form wpbst
yous Bnords, xal suwdexdoas (50 Schneider and Matthiz in place of

v&lllcu) word ﬁﬂ-ar Buxafos Bind e,
[hat there was & good deal of bribery at Athens, where individuala could
apptoached and dexlt with, is very probable (see Xenoph, de Repub,
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Such were the great constitutional innovations of Perikles
and Ephialtes—changes full of practical results—the trans-
formation, as well as the complement, of that democratical
system which Kleisthenes had begun and to which the tide of
Athenian feeling had been gradually mounting up during the
preceding twenty years. The entire force of these changes is
generally not perceived, because the popular dikasteries and
the Nomothetic are so often represented as institutions of
Solon, and as merely supplied with pay by Perikles. This
erroneous supposition prevents all clear view of the growth of
the Athenian democracy by throwing back its last elaborations
to the period of its early and imperfect start. To strip the
magistrates of all their judicial power, except that of imposing
asmall fine, and the Areopagus of all its jurisdiction except in
cases of homicide—providing popular, numerous, and salaried
dikasts to decide all the judicial business at Athens as well as
to repeal and enact laws—this was the consummation of the
Athenian democracy. No serious constitutional alteration (I
except the temporary interruptions of the Four Hundred and
the Thirty) was afterwards made until the days of Macedonian
interference. As Perikles made it, so it remained in the days
of Demosthenes—though with a sensible change in the char-
acter, and abatement in the energies, of the people, rich as well
as poor.

In appreciating the practical working of these numerous
dikasteries at Athens, in comparison with such justice as might
have been expected from individual magistrates, we have to
consider, first—That personal and pecuniary corruption seems
to have been a common vice among the leading men of Athens
and Sparta, when acting individually or in boards of a few
members, and not uncommon even with the kings of Sparta,—
next, That in the Grecian cities generally, as we know even
from theoligarchical Xenophon (he particularly excepts Sparta),
the rich and great men were not only insubordinate to the
magistrates, but made a parade of showing that they cared
nothing about them.! We know also from the same unsus-

Ath. iii. 3): and we may well believe that there were aso particular
occasions on which money was given to the dikasts, some of whom were
punished with death for such corrupt receipt Aschines cont. Timarch. c.
17-22, p. 12-15). But the passage above quoted from Xenophon, an
unfriendly witness, shows that the precautions taken to prevent corruption
of the dikasteries were well devised and successful, though these precautions
minht sometimes be eluded.

1 Xenoglxon, De Republ. Laced. . 8, 2. Texualpouas 5t vatrw, $r: &
pir, rals BAdwy wdregir of Bwardrepoe oUre SedAorvos Bexeir ris
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pected source,' that while the poorer Athenian citizens who
served on shipboard were distinguished for the strictest disci-
pline, the hoplites or middling burghers who formed the
infantry were less obedient, and the rich citizens who served
on horseback the most disobedient of all. To make rich and
powerful criminals effectively amenable to justice has indeed
been found so difficult everywhere, until a recent period of
history, that we should be surprised if it were otherwise in
Greece. When we follow the reckless demeanour of rich men
like Kritias, Alkibiades,> and Meidias, even under the full-
grown democracy of Athens, we may be sure that their pre-
decessors under the Kleisthenean constitution would have
been often too formidable to be punished or kept down by an
individual archon of ordinary firmness,® even assuming him to

&oxds foBelobai, ¢AMD vouifove: ToiTo dreAcd@epor slrvar &
&i 7§ Zwdprp ol wpdrigro: xal bwépxovrar pdiucra ris dpxds, &e.

Respecting the violent proceedings committed by powerful men at Thebes,
whereby it became almost impossible to procure justice againg them for fear
of being put to death, see Diksearchus, Vit. Groec. Fragm. ed. Fabr. p. 143,
and Polvbius. xx. 4. 6 : xxiii. 2.

encphon, Mcmorah. 1. §, 18, Mydauis, 8pn 6 Zwxpdrys, & Meplahers,
oirws Tpyell avaéore wovnpip vocely 'Abpealous Oby dpfs, ds ebraxrtol
péy elgiv dv vofs vavrixals, ebrdierws 3 & Tols yopruols dydas welbov-
Tar 7ois émiordras, obbévwy Bt waralelorepor & Tois Xapols ﬁﬂ'ﬂfs’roﬁﬂ‘l
Tois BedaowdAos i Tobre 4dp o1, ¥pn, sel Bavpaordr dore v Tobs péw
Tolobrovs mefapyeiv Tois dperrday, rovs 3t bxilras, wal vobs
inxels, o dowobot wuroxdyublas wpokexpiobar T&» wokerayw,
dreifecrdrovs elvar wdrror

2 See Xenophon, Memorab. i. 2, 12-25 ; Thucyd. vi. 15, and the speech
which he gives as spoken by Alkibiades in the assembly, vi. 17 ; Plutarch,
Alkibiad. c¢. 7-8-16, and the Oration of Demosthenes againgt Meidias
throughout: also Fragm. V. of the TI€\apyol of Aristophanes, Meineke, ii.
p. 1128

* Sir Thomas Smith, in his Treatise on the Commonwealth of England,
explains the Court of Star-Chamber as originally congtituted in order " to
deal with offenders too stout for the ordinary course of justice” The
abundant compounds of the Greek language furnish a single word exactly
describing this same dass of offenders—'Y&purrotiiKai—the title of one of
the lost comedies of Eupolis; see Meineke, Historia Critica Comicorum
Grsecorum, vol. i. p. 145.

Dean Tucker observes, in his Treatiseon Civil Government, " Therewas
hardly a sesson of parliament from the time of Henry II1.to Henry VII1.,
but laws were enacted for restraining the feuds, robberies and oppressons
of the barons and their dependents on the one sde—and to moderate and
check the excessss and extortions of the royal purveyors on the other ; these
being the two capital evils then felt. Respecting the tyranny of the ancient
baronage, even squires as well as others were not ashamed to wear the
liveries of their leaders, and to glory in every badge of distinction, whereby
they might be known to be retained as the bullies of such or such great men,
and to engage in their quarrds, just or unjugt, right or wrong. The higtories
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be upright and wdl intentioned. Now the dikagteries etab-
lished by Perikles were inaccessible both to corruption and

of those times, together with the statutes of the realm, inform us that they
aswociated (or as they called it, confederated together) in great bodies,
parading on horseback in fairs and markets, and clad in armour, to the
great terror of peaceable subjects. nay, that they attended their lords to
parliament, equipped in the same military dress and even dared sometimes
to present themsalves before the judge of assze and to enter the courts of
jusgtice in a hogtile manner—while their principals sat with the judges on
the bench, intimidating the witnesses, and influencing the juries by looks,
nods, sgnsand sgnals” (Treatise concerning Civil Government, p. 337,
by Josah Tucker, D.D. London, 1781.)

The whole chapter (p. 301-355) contains many statutes and much other
matter, illustrating the intimidation exercised by powerful men in those
days over the course of justice.

A passage among the Y ragmenta of Sallust, gives a striking picture of the
conduct of powerful citizens under the Roman Republic. (Fragm. lib. i.
p. 158 ed. Delph.)

" At discordia, et avaritia, et ambitio, et aeterasecundis rebus oririsueta
mala, pog Carthaginis excidium maxime aucta sunt. Nam injuria validi-
orum, et ob ess discesso plebis a Patribus, alissque dissensones domi fuere
jam inde a principio : neque amplius, quam regibus exactis, dum metus a
Tarquinio et bellum grave cum Etruria positum est, aequo et modesto jure
agitatum: dein, servili imperio patres plebem exercere: de vita atque
tergo, regio more consulere: agro pellere, et a ceteris expertibus, soli in
imperio agere. Quibus servitiis, et maxime foenoris onere, oppressa plebes,
cum assduis bellis tributum simul et militiam toleraret, armata Montem
Sacrum et Aventinum insedit. Tumque tribunos plebis, et alia sibi jura
paravit. Discordiarum et certaminisutrimque finis fuit secundum bellum
Punicum."

Compare the exposition of the condition of the cities throughout Europe
in the thirteenth, fourteenth, and fifteenth centuries, in lliillmann's Stadte-
Wesen des Mittelalters, especially vol. iii. p. 196-199 seqg.

The memorable institution which spread through nearly all the Italian
cities during these centuries, of naming as Podesta or supreme magistrate a
person not belonging to the city itsdlf, to hold office for a short time—was
the expedient which they resorted to for escaping the extreme perversion of
judicial and administrative power, arising out of power ful family connexions.
The redtrictions which were thought necessary to guard againg either favour
or antipathies on the part of the Podesta, are extremely singular (HUlImann,
vol. iii. p. 252-261 seqq.).

"The proceedings of the patrician families in these cities (observes
HUIImann) in respect to the debts which they owed, were among the worst
of the many oppressions to which the trading dasses were exposed at their
hands—one of the greatest abuses which they practised by means of their
superior position. How often did they even maltreat their creditors, who
camet(; demand merely what was due to them " (Stadte-Wesen, vol. ii.
p. 229.

Machiavel's History of Florence illustrates, throughout, the inveterate
habit of the powerful families to s&t themsdlves above the laws and judicial
authority. Indeed he ssems to regard this as an incorrigible chronic malady
in society, necessitating ever-recurring disoutes between powerful men and
the body of the people. " The people (he says) desire to live according to
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intimidation: their number, their secret suffrage, and the im-
possibility of knowing beforehand what individuals would sit
in any particular cause, prevented both the one and the other.
And besides that, the magnitude of their number, extravagant
according to our ideas of judicial business, was essential to this
tutelary effect’—it served further to render the trial solemn
and the verdict imposing on the minds of parties and spec-
tators, as we may see by the fact, that in important causes the
dikastery was doubled or tripled. Nor was it possible by any
other means than numbers? to give dignity to an assembly of

the laws; the great men desre to overrule the Iaws it is therefore im-
possible that the two should march in harmony.” " Volendo il popolo
vivere secondo le |egg| e i potenti comandare a quelle, non e posshile
che capino insieme” (Machiavelli, Istorie Florentine, liv. ii. p. 79, ad
ann. 1282).

The first book of the interesting tale, called the Promess Spos, of
Manzoni,—itself full of historical matter, and since published with illustrative
notes by the historian Cantu—exhibits a sate of judicial administration,
very similar to that above described, in the Milanese, during the sixteenth
and seventeenth centuries ; demongtrated by repeated edicts, all ineffectual,
to bring powerful men under the real control of the laws.

Because men of wealth and power, in the principal governmentsof modern
Europe, are now completely under the control of the laws, the modern
reader is apt to suppose that this is the natural state of things. It is there-
fore not unimportant to produce some references (which might be indefinitely
multiplied) reminding him of the very different phenomena which past
hlstory exhibits almost everywhere.

! The number of Roman judices employed to try a criminal cause under
the quastiones perpctwr in the last century and a half of the Republic, seams
to have varied between 100, 75, 70, 56, 51, 32, &c. (Laboulaye, Essai sur
les Loix Criminelles des Romains, p. 336, Paris, 1845.)

In the time of Augustus, there was a total of 4000 judices at Rome,
distributed into four decuries (Pliny, 1i. N. xxxiii. 1, 31).

The venality as well as the party corruption of these Roman judices or
jurors, taken from the senatorial and equestrian orders, the two highest and
richest ordersin the state—was well known and flagrant (Appian, Bell.
Civ. i. 22, 35, 37; Laboulaye, ibid. p. 217-227; Walter, Gesthichte des
Romischen Rechts, ch. xxviii. sect. 237, 238; Asconius in Ciceron. Verrin.
p. 141-145, ed. Orell. ; and Cicero himsdf, in the remarkable letter to
Attlcus Ep. ad Attic, i. 16).

8 Numerous dikasteries taken by lot seem to have been egtablished in
later times in Rhodes and other Grecian cities (though Rhodes was not
democratically congtituted) and to have worked satisfactorily.  Sallust says
(in hisOratio IL ad Caesrem de Republica ordinandi, p. 561, ed. Cort.),
"Judices a paucis probari, regnum est; ex pecunii legi, inhonestum.
Quareomnes prima? dassisjudicare placet; sad numero pluresquam judicant.
Negue Rhodios, negue alias civitates unquam suorum judiciorum pcenituit;
ubi promiscue dives et pauper, ut cuique srs tulit, de maximis rebus juxta
ac de minimis disceptat.”

The necessty of a numerous judicature, in a republic where there is no
standing army or official force professonally constituted, as the only means



30 History of Greece

citizens, of whom many were poor, some old, and all were
despised individually by rich accused persons who were brought
before them—as Aristophanes and Xenophon give us plainly to
understand.®  If we except the strict and peculiar educational

of enforcing public-minded justice against powerful criminals, is insisted
upon by Machiavel, Discorsi sopraTito Livio, lib.i.c. 7.

" Potrebbesi ancoraallcgare afortiiicazione dellasoprascrltta conclusione,
V accidente seguito pur in Fircnze contra Piero Soderini: il quale a tutto
segui j)cr non essere in quella republica alcuno modo di accuse contro alia
ambizione dei potenti cittaclini : perche lo accusare un potenteaottogiudici
in una republica, non basta: bisogna che i giudici siano assai, perche
pochi sempre fanno a modo de' pochi," &c. : compare the whole of the
same chapter.

| add another remarkable passage of Machiavel—Discorso sulla Riforma
(of Florence, addressed to Pope Leo X.)» pp. 119, 120, vol. iv. of the
complete edition of his works, 1813.

"E necessarissimo in una repuhblica questo ricorso, perche i pochi
cittadini non hanno ardire di punire gli uomini grandi, e perd bisogna che
a tale effctto concorrano assa cittadini, accmche il giudicio si nasconda, e
nascondendos ciascuno S possa scusare.”

Arlstophan Vcsp. 570 ; Xenophon, Rep. Ath. i. 18. We are not to
suppose that all the dikasts who tried a cause were very poor : Demosthenes
would not talk to very poor men as to "the dave whom each of them
might have left at home" (Demosthenes cont. Stephan. A. c. 26, p. 1127).

It was criminal by law in the dikasts to receive bribes in the exercise of
their functions, as well as in every citizen to give money to them (Demosth.
cont. Steph. B. ¢. 13, p. 1137). And it seems perfectly sife to affirm that
in practice the dikasts were never tampered with beforehand : had the fact
been otherwise, we must have seen copious alusions to it in the many free-
spoken pleadings which remain to us (just as there arein the Roman orators):
whereas in point of (act there are hardly any such alusions. The word
Send{wr (in Isokrates de Pac. Or. viii. p. 169, sect. 63) does not allude to
obtaining by corrupt means verdicts of dikasts in the dikastery, but to
obtaining by such means votes for offices in the public assembly, where the
election took place by show of hands. Isokrates says that this was often
done in his time, and so perhaps it may have been ; but in the case of the
dikasteries, much better security was taken against it.

The statement of Aristotle (from his MeAiretm, Fragm. xi. p. 69, ed.
Neumann : comparellarpokration v. aesd{ew ; Plutarch, Coriolan. c. 14;
and Pollux, viii. 121) intimates that Anytus was the first person who taught
the art reé Send{ewr & Jiwaorips, a short time before the battle of

j*gospotami. But besides that the information on this point is to the
Iast degree vague, we may remark that between the defeat of the oligarchy
of Four Hundred, and the battle of /Egospotami, thefinancial and political
condition of Athens was so exceedingly embarrassed, that it may well be
doubted whether she could maintain the paid dikasteries on the ordinary
footing, Both all the personal service of the citizens, and all the public
money, must have been put in requisition at that time for defence against
the enemy, without leaving any surplus for other purposes; there was not
enough even to afford constant pay to the soldiers and sailors (compare
Thucyd. vi. 91; viii. 69, 71, 76, 86). | f thereforein thistime of distress,
the dikasteries were rarely convoked, and without any certainty of pay, a
powerful accused person might find it more easy to tamper with them
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discipline of Sparta, these numerous dikasteries afforded the
only organ which Grecian politics could devise, for getting
redress against powerful criminals, public as well as private,
and for obtaining a sincere and uncorrupt verdict.

Taking the general working of the dikasteries, we shall find
that they are nothing but jury-trial applied on a scale broad,
systematic, unaided, and uncontrolled, beyond all other
historical experience— and that they therefore exhibit in
exaggerated proportions both the excellences and the defects
characteristic of the jury-system, as compared with decision by
trained and professional judges. All the encomiums, which it
is customary to pronounce upon jury-trial, will be found pre-
dicate of the Athenian dikasteries in a still greater degree:
all the reproaches, which can be addressed on good ground to
the dikasteries, will apply to modern juries also, though in a
less degree.  Such parallel is not less just, though the dikasteries,
as the most democratical feature of democracy itself, have been
usually criticised with marked disfavour—every censure or
sneer or joke against them which can be found in ancient
authors, comic as well as serious, being accepted as true almost
to the letter; while juries are so popular an institution, that
their merits have been over-stated (in England at least) and
their defects kept out of sight. The theory of the Athenian
dikastery, and the theory of jury-trial as it has prevailed in
England since the Revolution of 1688, are one and the same:
recourse to a certain number of private citizens, taken by
chance or without possibility of knowing beforehand who they
will be, sworn to hear fairly and impartially plaintiff and
defendant, accuser and accused, and to find a true verdict
according to their consciences upon a distinct issue before
them. But in Athens this theory was worked out to its natural
consequences, while English practice, in this respect as in so
many others, is at variance with English theory. The jury,
though an ancient and a constant portion of the judicial
system, has never been more than a portion—kept in sub-
ordination, trammels, and pupilage, by a powerful crown and
by judges presiding over an artificial system of law. In the
English state trials, down to a period not long before the
Revolution of 1688, any jurors who found a verdict contrary

beforehand, than it had been before, or than it came to be afterwards

when the em was regularly in rPeratlon We can hardly reason W|th
ore, from the perlod shol g/ preceding the battle of vf

ether to that which preceded the Sicilian expedition, or to that hICh

followed the subve”son of the Thirty.
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to the dictation of the judge were liable to fine; and at an
earlier period (if a second jury on being summoned found an
opposite verdict) even to the terrible punishment of attaint®
And though, for the last century and a haif, the verdict of the
jury has been free as to matters of fact, new trials having taken
the place of the old attaint—yet the ascendency of the presiding
judge over their minds, and his influence over the procedure as
the authority on mutters of law, has always been such as to
overrule the natural play of their fedingsand judgement as men
and citizens>—sometimes to the detriment, much oftener to

L Mr. Jardine, in his interesting and valuable publication, Criminal
Trials, vol. i. p. 115, after giving an account of the trial of Sir Nicholas
Throckmorton in 1553, for high treason, and his acquittal, observes—

" There is one circumdance in this trial, which ought not to be passed over
without an observation. It appears that after the trial was over, thejury
were required to give recognizances to answer for their verdict, and were
afterwards imprisoned for nearly eight months and heavily fined by a
sentence of the Star-Chamber. Such was the security which the trial by
jury afforded to the subject in those times; and such were the perils to
which jurors were then exposed, who ventured to act upon their conscientious
opinions in state prosecutions! But even these proceedings againg the
jury, mongtrous as they appear to our improved notions of the administra-
tion of justice, mus not be consdered as a wanton exercise of unlawful
power on this particular occason. The fact is that the judges of England
had for centuries before exercised a similar authority, though not without
some murmuring againg it; and it was not until more than a century after
it, in the reign of Charles IL, that a solemn decison was pronounced
agalnst |ts legality.

.. "In the reign of James |. it was held by the Lord Chancellor
ngrton together with the two Chief Judtices and the Chief Baron, that
when a party indicted isfound guilty on the trial, the jury shal not be
quegtioned ; but on the other sde, when the jury hath acquitted a felon or
a traitor againg manifest proof, they may be charged in the Star-Chamber
for their partiality in finding a manifes offender not guilty. After the
aboalition of the Star-Chamber, there were several ingances in the reign of
Charles| L, in which it was resolved that both grand and petit juries might
be fined for giving verdicts againg plain evidence and the directions of the
court." Compare Mr. Amoss Notes on Fortescue, De Laudibus Legum
Angllse c 27.

“Respecting the French juries, M. Cottu* (Reflexions sur la Justice
Criminelle, p. 79) remarks—

" Le dedr ardent de bien faire dont lesjures sont gendralement animes,
et la crainte de segarer, les jette dans une ob&ssance passve a l'impulsion
qui leur et donnee par lepresdent de la Cour d'Assise, et § ce magistral
sait semparer de leur estime, alors leur contiance en lui ne connoit plus de
bornes. lis le consderent comme I'etoile qui doit les guidei dans I'ob-
scurite qui les environne, et pleins d'un respect aveugle pour son opinion,
ils n'attendent que la manifestation Qu'il leur en fait pour la sanctionner par
leur declaration. Ainsi au lieu de aeux juges que 1 axu®' devoit avoir, il
n'en a bien souvent qu'un seul, qui et le presdent dela Cour d'Assse”

Ansclm Feuerbach (in the second part of his work, Ueber die Oeffent-
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the benefit (always excepting political trials), of substantial
justice. But in Athens the dikasts judged of the law as well as
of the fact. The laws were not numerous, and were couched
in few, for the most part familiar, words. To determine how
the facts stood, and whether, if the facts were undisputed, the
law invoked was properly applicable to them, were parts of the
integral question submitted to them, and comprehended in
their verdict. Moreover, each dikastery construed the law for
itself without being bound to follow the decisons of those
which had preceded it, except in so far as such analogy might
really influence the convictions of the members. They were
free, sdf-judging persons—unassisted by the schooling, but at
the same time untrammelled by the awe-striking ascendency,
of a professional judge—obeying the spontaneous inspirations
of their own consciences, and recognising no authority except
the laws of the city, with which they were familiar.

Trial by jury, as practised in England since 1688, has been
politically most valuable, as a security against the encroach-
ments of an anti-popular executive. Partly for this reason,
partly for others not necessary to state here, it has had greater
credit as an instrument of judicature generally, and has been
supposed to produce much more of what is good in English
administration of justice, than really belongs to it. Amidst
the unqualified encomiums so frequently bestowed upon the
honesty, the unprejudiced rectitude of appreciation, the practical
instinct for detecting falsehood and resisting sophistry, in twelve
citizenstaken by hazard and put into ajury-box—compar atively
little account is taken either of the aids, or of the restrictions,
or of the corrections in the shape of new trials, under which
they act, or of the artificial forensc medium into which they
are plunged for the time of their service: so that the theory of
the case presumes them to be more of spontaneous agents,
and more analogous to the Athenian dikasts, than the practice
confirms.  Accordingly, when we read these encomiums in

lichkeit und Miindlichkeit der Gerechtigkeitspflege, which contains his re-
view of the French judicial sysem, Ueber die Gerichtsverfassung Frankreichs,
Abt. iii. H. v. p. 477) confirms this statement from a large observation of
the French courts of justice.
The habit of the French juries, in so many doubtful cases to pronounce
a verdict of guilty by a majority of seven againg five (in which case the law
threw the burthen of actual condemnation upon the judges present in court,
directing their votes to be counted along with those of the jury), is a re-
markable proof of this aversion of the jury to the responsibility of decision :
se Feuerbach, ibid. p. 481 seq. Compare aso the treatise of the same
author, Betrachtungen uber das Geschwor nen-Gericht, p. 186-198.
VOL. VI. c
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modern authors, we shall find that both the direct benefits
ascribed to jury-trial in ensuring pure and even-handed justice,
and still more its indirect benefits in improving and educating
the citizens generally—might have been st forth yet more
emphatically in a laudatory harangue of Perikles about the
Athenian dikasteries. If it be true that an Englishman or an
American counts more certainly on an impartial and uncorrupt
verdict from a jury of his country than from a permanent
professional judge, much more would this be the feeling of an
ordinary Athenian, when he compared the dikasteries with the
archon. The juror hears and judges under full persuasion
that he himself individually sands in need of the same pro-
tection or redress invoked by others: so also did the dikast
As to the'effects of jury-trial in diffusng respect to the laws
and constitution—in giving to every citizen a personal interest
in enforcing the former and maintaining the latter—in im-
parting a sentiment of dignity to small and poor men, through
the discharge of a function exalted as well as useful—in calling
forth the patriotic sympathies, and exercisng the mental
capacities of every individual—all these effects were produced
in a still higher degree by the dikasteries at Athens; from their
greater frequency, numbers, and spontaneity of mental action,
without any professional judge, upon whom they could throw
the responsibility of deciding for them.

1 | transcribe from an eminent lawyer of the United States—Mr. Living-
ston, author of a Penal Code for the State of Louisiana (Preface, p. 12-16),
an eloguent panegyric on Trial by Jury. It contains little more than the
topics commonly insisted on, but it is expressed with peculiar warmth,
and with the greater fulness, inasmuch as the people of Louisiana, for
whom the author was writing, had no familiarity with the institution and its
working. The reader will observe that almost everything here said, in
recommendation of thejury, might have been urged by Perikles with much
truer and wider application, in enforcing his transfer of judicial power from
individual magistrates to the dikasteries.

"By our constitution {i.e. in Louisiana), the right of a trial by jury
is secured to the accused, but it is not exclusively established. This how-
ever may be done by law, and there are so many strong reasons in its
favour, that it has been thought proper to insert in the code a precise
declaration that in all criminal prosecutions, the trial by jury is a privilege
which cannot be renounced. Were it left entirely at the option of the
accused, a desire to propitiate the favour of the judge, ignorance of his
interest, or the confusion incident to his situation, might induce him to
waive the advantage of atrial by his country, and thus by degrees accustom
the people to a spectacle which they ought never to behold—a single man
determining the fact, applying the law, and disposing at his will of the
life, liberty, and reputation of a citizen . . . . Those who advocate the
present disposition of our laws say—admitting the trial by jury to be an
advantage, the law does enough when it gives the accused the option to
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On the ather hand, the imperfections inherent in jury-trial
were likewise disdosd in an exaggerated form under the

avail himsdlf of its benefits: he is the best judge whether it will be usgful
to him: and it would be unjust to direct him in so important a choice.
This argument is specious, but not solid. There are reasons and some
have already been stated, to show that this choice cannot befreely exercised.
There is moreover another interest besides that of the culprit to be
congdered. If he be guilty, the state has an interest in his conviction :
and whether guilty or innocent, it has a higher interest,—that the fact
should be fairly canvassed before judges inaccessble to influence, and un-
biassed by any fase views of officia duty. It has an interest in the
character of its administration of justice, and a paramount duty to perform
in rendering it free from suspicion. It is not true therefore to say, that the
laws do enough when they give the choice between afair and impartial trial,
and one that is liable to the greatest objections. They mus do more—
they mugt redtrict that choice, so as not to suffer an ill-advised individual
to degrade them into instruments of ruin, though it should be voluntarily
|nf||cted or of death, though that death should be suicide.

Another advantage of rendering this mode of trial obligatory is, that it
diffuses the most valuable information among every rank of citizens : it isa
school, of which every jury that isimpanelled is a ssparate dass where the
dictates of the laws and the consequence of disobedience to them are
practically taught. The frequent exercise of these important functions
moreover gives a sne of dignity and sdf-respect, not only becoming to the
character of a free citizen, but which adds to his private happiness. Neither
party-spirit, nor intrigue, nor power, can deprive him of his share in the
administration of justice, though they can humble the pride of every other
office and vacate every other place. Every time heis called upon to act in
this capacity, he mug fed that though placed in perhaps the humblest station,
he is yet the guardian of the life, the liberty. and the reputation of his fellow-
citizens against injustice and oppression ; and that while his plant under-
standing hasbeen found thebest refugefor innocence, hisincorruptiblein-
tegrity is pronounced a sure pledge that guilt will not escape, A date
whose most obscure citizens are thus individually elevated to perform these
augus functions ; who are alternately, the defenders of the injured, the
dread of the guilty, the vigilant guardians of the constitution ; without
whose consent no punishment can be inflicted, no disgrace incurred ; who
can by their voice arrest the blow of oppresson, and direct the hand of
justice where to strike—such a state can never sink into davery, or easly
submit to oppresson. Corrupt rulers may pervert the constitution:
ambitious demagogues may violate its precepts. foreign influence may
control its operations: but while the people enjoy the trial by jury,
taken by lot from among themsdves, they cannot cease to be free. The
information it spreads, the sense of dignity and independence it inspires, the
courage it creates—will always give them an energy of resstance that can
grapplewith encroachments, and arenovating spirit that will makearbitrary
power despair. The enemies of freedom know this: they know how ad-
mirable a vehicle it is, to convey the contagion of those liberal principles
which attack the vitals of their power, and they therefore guard againg its
introduction with more care than they would take to avoid pestilential
dissase.  In countries where it already exists, they insidiously endeavour to
innovate, because they dare not openly destroy: changes inconsstent with
the spirit of the institution are introduced, under the plausble pretext of
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Athenian syssem. Both juror and dikast represent the average
man of the time and of the neighbourhood, exempt indeed from
pecuniary corruption or personal fear,—deciding according to
what he thinks justice or to some genuine feeling of equity,
mercy, religion, or patriotism, which in reference to the case
before him he thinks as good as justice—but not exempt from
sympathies, antipathies, and pregudices, all of which act the
more powerfully because there is often no consciousness of
their presence, and because they even appear essential to his

improvement: thecommon classof citizensaretooill-informed to performthe
functions of jurors—a selection is necessary. This choice must I)e confided
to an agent of executive power, and mugt be made among the most eminent
for education, wealth, and respectability: so that after several successve
operations of political chemistry, a shining result may be obtained, freed
indeed from all republican dross but without any of the intrinsic value that
is found in the rugged, but inflexible integrity, and incorruptible worth, of
the original composition. Men impanelled by this process bear no re-
semblancebut in nameto the sturdy, honest, unlettered jurorswho deriveno
dignity but fromtheperformanceof their duties; andthemomentary exercise
of whosefunctionsgivesnotimefor thework of corruption or theinfluence of
fear. By innovations such as these the institution is so changed as to leave
nothing to attach the affections or awaken the interest of the people, and it
isneglected as an usHess or abandoned as a mischievous contrivance.”

Consigtently with this earnest admiration of jury-trial, Mr. Livingston, by
the provisons of his code, limits very materially the interference of the
presding judge, thus bringing back thejurors more nearly to a similarity
with the Athenian dikasts (p. 85) : " | redrict the charge of the judge to an
opinion of the law and to the repetition of the evidence, only when required
by any one of the jury. The practice of repeating all the testimony from
notes—always (from the nature of things) imperfectly, not sddom in-
accurately, and sometimes cardesdy taken—has a double disadvantage :
it makes the jurors, who rely more on thejudges notes than on their own
memory, inattentive to the evidence ; and it gives them an imperfect copy
of that which the nature of the trial byjury requires that they should record
in ther own minds. Forced to rely upon themsdaves, the necessty will
quicken their attention, and it will be only when they disagree in their
recollection that recourse will be had to the notes of the judge” Mr.
Livingston goes on to add, that the judges, from their old habits acquired
as practising advocates, are scarcdy ever neutral—almost always take a
sde—and generally againg the prisoners on trial.

The same considerations as those which Mr. Livingston here sds forth
to demongrate the value of jury-trial, are also indsted upon by M. Charles
Comte, in histrandation of Sir Richard Phillipss Treatise on Juries, en-
larged with many valuable reflections on the different shape which the jury-
system has assumed in England and France (Des Pouvoirset des Obligations
desJury,traduitde I'Anglois, par Charles Comte, 2d ed. Paris, 1828, with
preliminary Considerations sur le Pouvoir Judiciaire, p. 100 seqq.).

The length of this note forbids my citing anything further ether from the
eulogigtic observations of Sir Richard Phillips or from those of M. Comte:
but they would be found (like those of Mr. Livingston) even more appli-
cable to the dikagteries of Athens than to the juries of England and
America.
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idea of plain and straightforward good sense. According as a
jury is composed of Catholics or Protestants, Irishmen or
Englishmen, tradesmen, farmers, or inhabitants of a frontier on
which smuggling prevails,—there is apt to prevail among them
a corresponding bias. At the time of any great national
delusion, such as the Popish Plot—or of any powerful local
excitement, such as that of the Church and King mobs at
Birmingham in 1791 against Dr. Priestley and the Dissenters—
juries are found to perpetrate what a calmer age recognises
to have been gross injustice. A jury, who disapprove of the
infliction of capital punishment for a particular crime, will
acquit prisoners in spite of the clearest evidence of guilt. It is
probable that a delinquent, indicted for any state offence before
the dikastery at Athens,—having only a private accuser to
contend against, with equal power of speaking in his own
defence, of summoning witnesses and of procuring friends to
speak for him—would have better chance of a fair trial than he
would now have anywhere except in England and the United
States of America; and better than he would have had in
England down to the seventeenth century.® Juries bring the

! Mr. Jardine (Criminal Trials, Introduct. p. 8) observes, that the " pro-
ceadings againgt persons accused of gate offences in the earlier periods of
our history, do not deserve the name of trials: they were a mere mockery
of justice,” &c.

Respecting what English juries have been, it is curious to peruse the
following remarksof Mr. Daines Barrington, Observations on the Statutes,
p. 409. Inremarkingon agatuteof Henry VI 1., A.D. 1494, he says—

" The 214 chapter redtes—* That perjury is much and customarily usd
within the city of London, among such persons as passen and been im-
panelled in issue joined between party and party.'

" This offence hath been before this statute complained of in preambles
to several laws, being always the perjury of aJuror, who finds a verdict
contrary to his oath, and not that which we hear too much of at present, in
the witnesses produced at a trial.

" In the Dance of Death, written originally in French by Macharel, and
trandated by John Lydgateln thisreign, with some additions to adapt itto
English characters—a juryman is mentioned, who had often been bribed
for giving a false verdict, which shows the offence to have been very com-
mon.  The sheriff, who summoned thejury, was likewise greatly accessory
to this crime, by summoning those who were most partial and prejudlced
Carew, in his account of Cornwall, informs us that it was a common article
in an attorney's bill to charge pro amicitid vicecomitis.

"I tislikewise remarkable, that partiality and perjury in jurors of the
city of London is more part|cu|ar|y complained of than in other parts of
England, by the preamble of this and other statutes. Stow informs us that
in 1468, many jurors of this city were punished by having papers fixed on
their heads, stating their offence of having been tampered with by the
parties to the suit. He likewise complains that this crying offence con-
tinued in the time of Queen Elizabeth, when he wrote his account of
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common feeling as well as the common reason of the public—
or often indeed only the separate feeling of particular fractions
of the public—to dictate the application of the law to particular
casss. Theyareaprotection against anything wor se—especially
against such corruption or servility as are liable to taint perma-
nent official persons—but they cannot possibly reach anything
better. Now the dikast trial at Athens effected the same obj ect,
and had in it only thesame ingredientsof error and misdecision,
as the English jury : but it had them in stronger dose® without

London : and Fuller, in his English Worthies, mentions it as a proverbial
saying, that London juries hang half and save half. Grafton also, in his
Chronicle, informs us that the Chancellor of the Diocese of London was
indicted for a murder, and that the bishop wrote a Ietter to Cardinal
Wolsey, in behalf of his officer, to stop the prosecution,  because London
JLfIrIeS were so prejudiced, that they would find Abel guilty for the murder
of Cain.'

" The punishment for a false verdict by the petty jury is by writ of
attaint : and the statute directs, that half of the grand jury, when the trial
isper medietatem lingua, shall be strangers, not Londoners.

L And there's no London jury, but arc led
In evidence as far by common fame,
As they are by present deposition.’
(Ben Jonson's Magnetic Lady, Act I 1 | . Se 3.)

" | t appearsby 15 Henry V1. c. 5 (which likewise recites the great in-
crease of perjury in jurors and in the drongest terms), that in every attaint
there were thirteen defendants—the twelve jurors who gave the verdict and
the plaintiff or defendant who had obtained it, who therefore was supposed
to have used corrupt means to procure it. For thisreason, if the verdict was
given in favour of the crown, no attaint could be brought, because the king
could not be joined as a defendant with the jury who were prosecuted.”

Compare also the same work, p. 394-457, and Mr. Amoss Notes on
Fortescue de Laudib. Leg. Angliaj, c. 27.

In France, jury-trial was only introduced for thefirst time by the Con-
gtituent Assembly in 1790; and then only for criminal procedure: | tran-
<ribe the following remarks on the working of it from the ingructive
article in Merlin's Repertoire de Jurisprudence, article Juré\  Though
written in a spirit very favourable to thejury, it proclaims the reflections of
an observing lawyer on the temper and competence of the jurymen whom
he had seen in action, and on their disposition to pronounce the verdict
according to the ft cling which the case before them inspired.

" Pourquoi faut-il qu'une institution qui rasure les citoyens contre
Pendurcissement et la prevention s funeste a I'innocence, que peut produire
Phabitude de juger les crimes . . qu'une institution qui donne pour
jugesaun accuse, des citoyens lndlpendans de toute espece d'influence,
S pairs, & lgaux . ... pourquoi faut-il que cette institution, dont les
formes sont simples, touchantes, patriarchales, dont la theorie flatte e
entraine Pesprit par une seduction irresistible, ait ete s sou vent meconnue,
tromple par Pignorance €t la pusillanimity prostituee peut-etre par unevile
et coupable corruption ?

" Rendons pourtant justice aux erreurs, meme a la prevarication, des
juris: ilsont trop de fois acquitte les coupables, maisil n'a pas encore 6t6
prouve' qu'ils eussent jamais fait couler une goutte de sang innocent: et s
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the counteracting authority of ajudge, and without the benefit
of a procedure such as has now been obtained in England.

Ton pouv0|t supposer qu'ils eussent vu quelquefois le crime la ou il n'y en
avoit qu'une apparence trompeuse et fausse, ce ne seroit pas leur consaence
qu'il faudroit ajcuser : ce seroit la fatalite malheureuse des circonstances
qui auroient accompagne I'accusation, et qui auroit trompe' de meme les
juges les plus penerans et les plus exerces a rechercher la verite et a la
demder du mensonge.

" Mais les reproches qu'ont souvent merites lesjurds, €es d'avoir cede a
une fausse comriseration, ou a l'interet qu'etoient parvenus a leur inspirer
les families d'accuscs qui avoient un rang dans la sodtke @ €es souvent
d'etre sortis de leurs attributions, qui se bornent a apprecicr lesfaits, et les
juger d'une maniere dillerente de la loi. J'ai wu cent exemplesde ces
usurpations de pouvoir et de ce despot'is me des jute's. Trop souvent ils ont
voulu voir une action innocente, la. ou laloi avoit dit qu'il y avaitun crime,
e alorsilsn'ont pas craint de sejoucr delave>ite pour tromper e duder la
loi." ....* " Serat-il possble d'amdiorer I'ingtilution des jures et d'en
prevenir lesecarts souvent trop scandaleux ? Gardons-nousd'en douter. Que
I'on commence par composer lejury deproprietairc* interessesa punir lecrime
pour le rendre plus rare : que surtout on en eloigne les artisans, les petits
cultivateurs, hommes chez qui sans doute la probit6 est heureusement fort
commune, mais dont I'esprit ed pcu cxerce, et qui acooutunics aux defe-
rences, aux egards, cedent toujours a I'opinion de ceux de leurs collegues
dont le rang et plus digtingue : ou qui, familiarises seulcment avec les
idees relatives a leur professon, n'ont jamais eu, danstout le reste, que des
idees d'emprunt ou d'inspiralion. On sait qu'aujourdhui ce sont ces
hommes qui dans presque toute la France forment toujours la majority des
jures: mettez au milieu d'eux un homme d'un etat plus eleve, d'un esprit
delie, d'une docution facile, il entrainera sescollegues, 1l decidera ladelibera-
tion : e s ot homme ale jugement faux ou le coaur corrompu, cette deliber-
ation sra necessairement mauvaise.

*e Maispourra-t-on parvenir avaincrel'insouciance des propriltairesriches
et édaircs a leur faire abandonner leurs affaires leurs families, leurs habi-
tudes, pour lesentrainer dans les villes, et leur y faire remplir des fonctions
qui tourmentent quelquefois la probite, e donnent des inquietudes d'autant
plus vives que la consdience et plus delicate? Pourquoi non ?  Pourquoi
les mimes dases de citoyens qui dans les huit ou dix premiers mois de
1792, = portaient avec tant de zde a I'exercice de oes fonctions, les fuir-
oient-elles aujourdhui ? surtout si, pour lesy rappeler, la loi fait mouvoir
les deux grands resorts qui sont dans sa main, s elle sengage a r£com-
pensy i'exactitude, et a punir la negligence? (Merlin, Repertoire de
Jurisprudence, art. Jures, p. 97.)

In these passages it deserves notice, that what is particularly remarked
about juries, both English and French, is ther reuctance to convict
accusad persons brought before them.  Now the character of the Athenian
dikagts, as described by Mr. Mitford and by many other authors, is the
precise reverse of this : an extreme severity and cruety, and a disposition
to convict all accused persons brought before them, upon little or no
evidence—epecially rich accused persons | venture to affirm that to
axribe to them such a temper generally, is not less improbable in itsdf,
than unsupported by any good evidence.  In the spesches remaining to us
from defendants, we do indeed find complaints made of the severity of the
dikasteries: but in those spesches which :come from accusers there are

>
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The fedings of the dikasts counted for more, and their reason
for less not merdy because of ther greater numbers, which
naturally heightened the pitch of feding in each individual—
but als because the addressss of orators or parties formed
the prominent part of the procedure, and the depostlons of
witnessss only a very subordinate part. The dikast® therefore

abundance of complaints to the contrary—of over-indulgence on the part of
the dikasteries, and consequent impunity of criminals. Nor does Aristo-
phanes—by whom mogt modern authors are guided even when they do not
guote him—when fairly studied, bear out the temper ascribed by Mr.
Mitford to the dikasts ; even if we admitted Aristophanes to be a faithful
and trustworthy witness, which no man who knows his picture of Sokrates
will be digposed to do. Aristophanes takes hold of every quality which
will raise a laugh againg the dikasts, and his portrait of them as Waspswas
well calculated for this purpose—to describe them as boiling over with
acrimony, irritation, impatience to find some one whom they could convict
and punish. But even he, when he comes to dextribe these dikasts in
action, represents them as obeying the appeals to their pity, as well as
those to their anger—as being yielding and impressonable when their fed-
ings are approached on either side, and unable, when they hear the excul-
patory appeal of the accused, to maintain the anger which had been raised by
the speech of the accuser. (See Aristophan. Vesp. 574, 713, 727, 974.) Mor e-
over, if from the Vexp-e we turn to the Nubes, where the poet attacks the
sophigts and not the dikasts, wearetheretold that the sophists could arm any
man with fallacies and subterfuges which would enable him to procure
acquittal from the dikasts, whatever might be the crime committed.

| believe that this open-mindedness, and impressibility of the fedings on
all ddes by art, eloguence, prayers, tears, invectives, & c, is the true
character of the Athenian dikasts.  And | also believe that they were, asa
general rule, more open to commiseration than to any other feeling—like
What is above said respecting the French jurymen: eiwfumros wpbs doyhv

3 *Abnraloy Biues), eﬂl.uﬁﬂiﬂt'rns wpds Frear—this expresson of Plutarch
about the Athenian demos is no less true about the dikasts : compare also
the description given by Pliny (I L N. xxxv. 10) of the memorable picture
of the Athenian demos by the painter Parrhasus.

1 That the difference between the dikast and thejuryman, in thisrespect,
is only one of degree, | need hardly remark. M. Merlin observes " Je
ne pense pas, comme bien des gens, que pour gtre propre aux fonctions
de jure\ il suffi;e d'avoir une intelligence ordinaire et de la probiti. S
|'acouss® paroissoit seul aux debats avec les temains, il ne faudroit sans doute
gue du bon sns pour reconnoaitre la verite dans des declarations faites avec
smplicity et degngess de tout raisonnement: mais il y paroit assde
presque toujours d'un ou de pluseurs deTensaurs qui par des interpellations
captieuses, embarrassent ou egarent les temoins ; e par une discusson
subtile, souvent r.ophistique, quelquefois eloquente, enveloppent la verite
des nuages, et rendent residence raeme problematique. Certes, il faut plus
que de bonnes intentions, il faut plus que du bon sens pour ne pas se laisser
entratner a ces faussss lueurs, pour se garantir des ecarts dela sensility, et
pour se maintenir immuablement dans la ligne du vrai, au milieu de ces
impulsionsdonnessen memetempsal'esprit et au coeur * (Merlin, Repertoire
deJurisprudence, art. Jures, p. 98).

At Athens, there were no professonal advocates: the accuser and the
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heard little of the naked facts, the appropriate subjects for
his reason—but he was abundantly supplied with the plausible
falsehoods, calumnies, irrelevant statements and suggestions,
& ¢, of the parties, and that too in a manner skilfully adapted
to his temper. To keep the facts of the case before the jury,
apart from the falsechood and colouring of parties, is the most
useful function of the modern judge, whose influence is also
considerable as a restraint upon the pleader. The helpsto the
reason of the dikast were thus materially diminished, while the
action upon his fedings, of anger as well as of compassion, was
sharpened, as compared with the modern juror.® We see in
the remaining productions of the Attic orators how much there
is of plausible deception, departure from the true issue, and

accused (or the plaintiff and defendant, if the cause was civil), each appeared
in person  with their witnesses or sometimes with d ostlons WhICh
the witnessss had sworn to before the archon : each might come with a
gpech prepared by Antipho (Thucyd. viit. 68) or some other rhetor : each
might have one or more gursrpdgeusto peak on his behalf after himsdf, but
seemin?Iy only out of the space of time allotted to him by the clepsydra
In civil causss the defendant mus have been perfectly acquainted with the
plaintiff's case dnce besdes the Annkrisis or preliminary examination before
the archon, the cause had been for the mos part already beforean arbitrator. »,
In a criminal case the accused party had only the Anakrisis to guide him,
as to the matter of which he was to be accused : but it appears from the

repared gesches of accused parties which we now posess that this Ana-

riss must have been sufficiently copious to give him a good idea of that
which he had to rebut. The accusy was condemned to a fine of iooo
drachms, if he did not obtain on the verdict onefifth of the votes of the
dikasts engaged.

Antipho not only composad spesches for pleaders before the dikastery,
but also gave them valuable advice generally as to the manner of conducting
ther case & c, though he did not himsalf speak before the dikasts : so also
Ktesikles the \uyoypd(f)os (Demosthenes cont. Tlieokrin. c. 5) acted as
general adviser or attorney. Xenophon (Memor. i. 2, 51) natices the per-
sons " who knew how to furnish advice and aid to those engaged in a suit
at law" (ol ourBireiv éwiordueror) as analogous to the surgeon when a
man was sick ; though they bore no current professional name.

T Aristotle in thefirst and sscond chapters of his Treatise de Rhetorica,
complains that the teachers and writers on rhetoric who preceded him,
treated almog entirely of the different means of working on the fedings of
the dikasts, and of matters " extraneous to the real auestion which the
dikasts ought to try "(xepl rav Ffw 108 xpdyuator 14 xAciora Tpoypar eborrar
Sucfonh ydp xal Iheos mal dpyhy od wepl 7ob wpdyunrds doriv, dAAE wpbs
riv Biagryy, &c., i I, 11 compare, i 2, 3 and iii. I, 2).

This is aufficient to show how prominent aich appeals to the fedings of
the dikasts were, in actual fact and practice, even if we did not know it
from the perusal of the orations themsdves.

Respecting the habit of accused persons to bring their wivesand children
before the dikasts as suppliants for them to obtain mercy oracqutttal, se
Aristophan. Veég. 567-976 ; Aridokidesde Mysteriis (ad finem), and Lysias
Orat. iv. de Vulnere (ad finem).

c2
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appeals to sympathies, antipathies, and prejudices of every kind,
addressed to the dikasteries® Of course such artifices were

'Toa person accustomed to thejudicature of modern Europe, conducted
throughout all its stages by the instrumentality of professonal men (judges,
advocates, attorneys, & c), and viewed by the general public asa matter in
which no private citizen either could act or ought to act for himsdf—
nothing is more remarkable in reading the Attic judicial orations (to a
certain extent also the Roman) than the entire absence of this professonal
feeling, and the exhibition of justice both invoked and administered by
private citizens exclusvely. The nearest analogy to this, which modern
justice presents, is to be found in the Courts of Requests and other courts
for trying causss limited to small sums of property—too small to be worth
the notice of judges and lawyers.

These Courts, in spite of their direct and important bearing on the wel-

fare and security of the poorer dases haverecaved little ducidation. The
History of the Birmingham Court of Requests, by Mr. William Hutton
(lately republished by Messs Chambers), forms an exception to this
remark, and is full of ingruction in respect to the habits, the conduct, and
the sufferings of poor pesons It furnishes besdes the dossst approach
that | know to the fedings of Athenian dikasts and pleaders, though of
course with many important differences Mr. Hutton was for many years
unremittingin his attendance as a Commissioner, and took warm interest in
the honourable working of the Court. Mis remarks upon the position, the
duties, and the difficulties of the Commissoners, illustrated by numerous
caxs given in detail, are extremey interesting, and represent thoughts
whri]ch mug have often suggested themsdves to inteligent dikasts at
Athens.
* " Law and equity (he says p. 34) often vary. If the Commissioners
{cannat decide against law, they can decide without it. Their oath binds
them to proceed accordlng togoodconsaience (mepl Bvov olic eie rdpot, yrabup
rf Buseordrp—wes the oath of the Athenian dikast). A man only nesds
information to be able to decide."

A few words from p. 36, about the sources of migudgement. " Misin-
formation is another source of evil : both parties equally treat the Com-
missoners with decet. The only people who can throw light upon the
subject will not.

*' |t is difficult not to be won by the first speaker, if he carries the air of
mildness and is maser of his tale; or not to be biased in favour of
infirmity or infancy. Those who cannot asig themsdves, we are much
incllned to assg.

" Nothing dissolves like tears.  Though they arise from weakness, they

| are powerful advocates, which instantly disarm, particularly those which

the afflicted wish to hide. They come from the heart and will reach it, if
thejudge has a heart to reach. Didress and pity are inseparable.

" Perhaps there never was a judge, from seventeen to seventy, who
could look with indifference upon beauty in distress; if he could, he was
unfit to be ajudge. He should be a stranger to decision who is a stranger
to oompasaon All these matters influence the man, and warp his
judgement.”

This is a description, given by a perfectly honest and unprofessional
judge, of his own fedings when on the bench. It will be found illustrated
by frequent passages in the Attic pleaders, where they address themsdves
to the fedings here described in the bosom of the dikasts.
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resorted to by opposite speakers in each particular trial. We
have no means of knowing to what extent they actually perverted
the judgement of the hearers®  Probably the frequent habit of
sitting in dikastery gave them apenetration in detecting sophistry
not often possessed by non-professional citizens. Nevertheless
it cannot be doubted that in a considerable proportion of cases,
success depended less upon the intrinsic merits of a case, than
upon apparent airs of innocence, and truth-telling, dexterity of
statement, and good general character, in the parties, their
witnesses, and the friends who addressed the court on their
behalf. The accusatory speeches in Attic oratory, wherein
punishment is invoked upon an alleged delinquent, are ex-
pressed with a bitterness which is now banished from English
criminal judicature, though it was common in the state trials of
two centuries ago. Against them may be set the impassioned
and emphatic appeals made by defendants and their friends to
the commiseration of the dikasts; appeals the more often
successful, because they came last, immediately before deC|S|on
was pronounced This is true of Rome as well as of Athens.?
Asan organ for judicial purposes, the Athenian dikasteries
were thus a simple and plenary manifestation of jury-trial, with
its inherent excellences and defects both brought out in
exaggerated relief. They ensured a decision at once uncorrupt,
public-minded, and imposing—together with the best security
which the case admltted against illegal violences on the part of
therich and great.> Their extreme publicity—as well as their

! Demosthenes (cont. Phormio. p. 913, c. 2) emphatically remarks how
much more cautious witnesses were of giving fase testimony before the
numerous dikastery, than before the arbitrator.

Asconius gives an account of the begging off and supplication to the
judices at Rome, when sentence was about to be pronounced upon Scaurus,
whom Cicero defended (ed. Ciceron. Orat. pro Scauro, p. 28. ad Orell.) :
" LaudaveruntScaurum consulares novem—Horum magna pars per tabellas
laudaverunt, qui aberant: inter quos Pompeius quoque. Unus praeterea
adolescens laudavit, frater gus, Faustus Cornelius, Syllae filius. Is in
laudatione multa humiliter et cum lacrimis locutus non minus audientes
permovit, quam Scaurus ipse permoverat. Ad genua judicum, cum sen-
tent iee ferrentur, bifariam se diviserunt qui pro eo rogabant: ab uno latere
Scaurus ipse et M. Glabrio, sororis filius, et Paulus, et P. Lentulus, et L.
Amilius Buca, e¢ C. Memmius, supplicaverunt : ex altera parte Sylla
Faustus, frater Scauri, et T. Annius Milo, et T. Peducsus, et C. Cato, et
M. Octavius Lcenas"

Compare also Cicero, Brutus, c. 23, about the defence of Sergius
Galba Quintilian, I. O. ii. 15.

PIato in his Treatise de Legibus (vi. p. 768), adopts all the distin-
guishing principles of the Athenian dikagteries. He particularly insds,
that the citizen who does not take his share in the exercise of this function,
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simpleand oral procedure, divested of that verbal and ceremonial
technicality which marked the law of Rome even at its outset,
was no small benefit. And as the verdicts of the dikasts, even
when wrong, depended upon causes of misudgement common
to them with the general body of the citizens, so they never
appeared to pronounce unjustly, nor lost the confidence of their
fellow-citizens generally, but whatever may have been their
defects as judicial instruments, as a stimulus both to thought
and speech, their efficacy was unparalleled, in the circumstances
of Athenian society. Doubtless they would not have produced
the same effect if established at Thebesor Argos. The suscep-
tibilities of the Athenian mind, as well as the previous practice
and expansive tendencies of democratical citizenship, were also
essential  conditions—and that genuine taste for sitting in
judgement and hearing both ddes fairly, which, however
Aristophanes may caricature and derideit, was alike honourable
and useful to the people The first establishment of the
dikasterics is nearly coincident with the great improvement of
Attic tragedy in passing from yKschylus to Sophokles. The
same development of the national genius, now preparing
splendid manifestations both in tragic and comic poetry, was
called with redoubled force into the path of oratory, by the new
judicial system. A certain power of speech now became
necessary, not merely for those who intended to take a
prominent part in politics, but also for private citizens to
vindicate their rights or repel accusations, in a court of justice.
It was an accomplishment of the greatest practical utility, even
apart from ambitious purposes; hardly less so than the use of
arms or the practice of the gymnasium. Accordingly, the
teachers of grammar and rhetoric, and the composers of written
speeches to be delivered by others, now began to multiply and
to acquire an unprecedented importance—as well at Athens as
under the contemporary democracy of Syracuse’ in which also
some form of popular judicature was established. Style and
speech began to be reduced to a system, and so communicated ;
not always happily, for several of the early rhetors® adopted an

conceives himself to have no concern ar interest in the commonw