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PREFACE TO THE THIRD EDITION

THE sccond edition of this book, which was published
shortly before the outbreak of war, was exhausted just
while local government was suffering considerable
changes. The plans formulated by the Coalition
Government, which had brought the war in Europe to a
successful conclusion, had been partially completed,
but there was obviously much more to come. The
cducational policy had been put into the Education
Act, 1944, and the Regulations issued thereunder, and
it was unlikely that there would be further legislation
for some time. The comprehensive water policy had
been provided for in the Water Act, 1945. In the
field of town and country planning some steps had been
taken by the Town and Country Planning (Interim
Devclopment) Act, 1943, and the Town and Country
Planning Act, 1944, but it seemed probable that there
would be a further expansion of the powers of local
authorities. Provision had been made for setting up
the Local Government Boundary Commission under
the Local Government (Boundary Commission) Act,
1945. The local government franchise had been
fundamentally altered by the Representation of the
People Act, 1945. These and other less important
changes were so numerous that it was impossible to
reprint the second edition.  On the other hand, further

legislation was expected to implement policies already
vii



Vili PREFACE TO THE THIRD EDITION

announced, particularly in the fields of Housing and
Health, while the prospective legislation dcaling with
Social Insurance, while it might not affect local govern-
ment specifically, would react upon local services and
probably require some amendment of the book. The
financial relations between central and local govern-
ment were also due for reconsideration. Nor was it at
all unlikely that even further changes would be pro-
poscd by the new Labour Government. This third
cdition therefore deals with local government at a
transitional stage, and it is necessary for the reader to
note that it sets out the gencral principles of the law as
they stood at the time of the 1651gn¢1t10n of Mr.
Churchill in July 1945.

If this gives the reader some notion of local govern-
ment as a dynamic system, it will be a positive advan-
tage. The defect of all descriptive analysis is that, so
to spcak, the machinery is stopped in order that it may
be studied. The machine, in fact, never stops. What
is more, the average reader of a book such as this,
above all the young man or woman on active service,
of whom so many rcad the second edition, does not
want a description which is academically remote; he
requires an analysis which will help him to understand
current problems. I trust that the fact that this
volume dcals with local government in a state of
transition will enable the reader to understand the
naturc of the changes that are yet to come.

W. I J.

UNIVERSITY OF CEYLON,
CorLowmBo,

August 1945.



PREFACE TO THE SECOND EDITION

THE first edition of this book was written during the
course of an cxperiment. An inhabitant of a pro-
vincial city, as I was until 1929, could not fail to be
impressed with the practical importance of local
government, for it is the means by which urban life
becomes possible. Moreover, as a teacher of law in the
University of Leeds, I realised that for most of my
students local government law would be of greater
practical value than much of the constitfitional law
that I was cngaged in expounding. The royal pre-
rogative may be an interesting subject, but it is much
more remote from practical life and the practice of the
law than, say, public health. At the same time, there
was no place for local government law in the traditional
syllabus of constitutional law, which was dominated
by the Whig idea that administrative law was some-
thing alien to the British Constitution. There were
many objections to that idea, but the simplest was
that there was in England a large body of local govern-
ment law which had as close analogies in the droit
administratif of France as the common law had in the
French civil code. It was therefore necessary for me,
in the first edition of this book, to begin with a rather
theoretical chapter which was found difficult by most
students of law and irrelevant by most students of
public administration. My views on the constitutional

ix



X PREFACE TO THE SECOND EDITION

theories of the nineteenth century are now to be found
in the third edition of The Law and the Constitution,
published in 1944, and accordingly the theorctical
chapter does not appear in the present volume.

There was, however, a further difficulty. The
tradition of law teaching makes what is thought to be
a fundamental distinction between * the law ” and its
purposes. The underlying idea (which could, I think,
be demonstrated to be false) is that the common law
contains within itself the * principles > which permit
of its application to ncw circumstances without the
importation from outside of ideas dependent on social
or cconomic conditions. This idca has been applied
also to the teaching of statute law, and it has in this
respect been assisted by the “ golden rule ” of inter-
pretation that legislation must be interpreted according
to what it says and not according to what it is intended
to do. The result of the rapid encroachment of legisla-
tion upon the common law is, therefore, that legal
“ education  consists in large part of thc memorising
of summaries of sections of Acts of Parliament. The
painful process is in some degree mitigated by the
process of judicial interpretation, which has enabled
the student to turn with gratitude to the familiar task
of making consistent or *“ distinguishing » contradictory
judicial decisions.

In the case of local government law, however, if the
tcacher believes that therc is a distinction betwcen “ the
law ** which is set out in formal propositions and the
purposes which the law is intended to fulfil, the subject
becomes not only intensely dull, but also almost un-
intelligible. It becomes, in fact, nothing more than a
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mass of apparently disconnected rules. Nor does
judicial interpretation give much relief. Many of the
rules confer wide discretionary powers and, until those
powers are excceded or misused, no question arises for
judicial interpretation, though there is wide scope for
administrative application. Most judicial decisions on
local government legislation deal with minor matters;
and if they go to the root of the law, as has happened
occasionally in housing and public health law, Parlia-
ment often takes the first opportunity of altering the
statutes and so rendering the decisions obsolete.
Placed in the background of the purposes which local
government has to fulfil and the administrative process
by which they are carried out, local government law
becomes immediately intelligible. Moreover, even if the
only object of legal education were to train students to
argue points of law in the High Court (which I am
preparcd to deny), it would be necessary for them to
acquire some knowledge of the nature and purposes of
local government. In arguing for an interpretation of
a section to suit his client, counsel must explain how
that section fits into the administrative structure and
the reasons for its enactment. Far more is said in
argument than appears in the reported decision, and
the tendency of teachers of common law to concentrate
on the judgments of appellate courts instead of on the
actual administration and application of the law gives,
I suggest, a false impression of the function of the lawyer.

I am convinced, therefore, that whatever be the
appropriate method for the student of private law, the
student of local government law must use the so-called
‘ functional > approach. He must, in other words,
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understand the process of local administration and
something of the social purposes that it is intended to
fulfil. The study of public law is thus differentiated
from the study of political science or public administra-
tion only in emphasis. I was fecling towards that
solution in the first edition of this book, and I am
happy to know that in consequence the book was much
used by students of political science and public
administration in the universities and by those interested
in local government in the adult cducation movement
and otherwise. I was, however, too timid in 1931 to
consider that I was writing for political scientists, and
there were in the first edition some sections which must
have appeared dull and hardly intelligible. These
sections have now been expanded. A new approach is
given in Chapter I; there have been some rearrange-
ments in the order of treatment; and almost the whole
has been rewritten.

The task of organising the substance has been made
much easier by the important consolidating statutes
which have been passed since 1931.  Local government
law is now the most easily accessible of the larger
branches of the law. The Local Government Act,
1933, as amended, contains nearly all the rules for the
machinery of local government, though on the financial
side it requires to be completed by a reconsolidation of
the Rating and Valuation Acts. With the exception of
some parts of the law of public health and highways (in
respect of which consolidating statutes are under con-
sideration), the principal services are covered by recent
consolidation Acts. My examples have therefore been
chosen in the main from the Education Act, 1921 (which
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ought now to be consolidated with its numerous
amendments), the Poor Law Act, 1930, the Town and
Country Planning Act, 1932, the Housing Act, 1936,
the Public Health Act, 1936, and the Food and Drugs
Act, 1938. Research which I have undertaken during
the preparation of more technical books on branches
of local government law has induced me to add to the
number of judicial decisions quoted, though the law
student who thinks that the law is what the courts
decide must be warned that in local government law,
as in most branches of administrative law, the courts
have only a subsidiary though important function,
and that the essential rules are to be found in the
legislation. Among other changes of substance it is
necessary only to mention that the long historical
chapter has been expanded and divided up. It is,
I know, dangerous for one who works in the borderland
of law and political science to attempt a historical
disquisition: yet local government and local govern-
ment law are so much the product of economic and
political changes that a historical approach is very
necessary. Moreover, one who believes in the essential
unity of what are called the ‘“social sciences ” must
take a large part of knowledge for his province. The
historical chapters were originally written as lectures
for delivery at one of the summer schools of the
National Association of Local Government Officers.
It is therefore appropriatc that F should express my
appreciation of the enlightened educational policy
followed by that body during the past decade.

I have so often rendered thanks to my colleagues at
the London School of Economics and Political Science
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that repetition may appear to be a matter of form.
This book has, however, been used in teaching in two
Faculties for eight years, and I have learned much
from the comments of teachers as well as from those
of students. In particular, Mr. K. B. Smellie’s
capacity for asking awkward questions has shown me
more defects in the first edition than I should have
discovered for myself. Many others have made
criticisms. I am, however, particularly indebted to
Mr. A. D. Hargreaves, of the University of Birmingham,
who as usual went to the trouble of providing me with
pages of comments. The manuscript of the book was
completed in August, 1938. Since then I have been
acting as Visiting Professor of Political Science in the
University of British Columbia and in consequence
have been unable to make any minor changes required
by legislation of the current session of Parliament.

w. L J.

THE UNIversiTy oF BriTisH COLUMBIA,
VANcouver, B.C.,
CANADA,
March 1939.



PREFACE TO THE FIRST EDITION

Tars little book is founded upon part of a course of
lectures on Constitutional Law delivered first in the
University of Leeds, and since 1929 in the University
of London. It is now common to treat as Constitu-
tional Law the general principles of the law relating
to Local Government, and that there are good theor-
etical reasons for doing so I have tried to show in
Chapter I. There are, consequently, scveral excellent
books dealing with the organisation and functions of
local authorities. My aim has been somewhat differ-
ent. I have ignored functions cxcept for purposes of
illustration and have concentrated upon the juristic
and constitutional principles which scemed to me to
underlie our system of local government. In approach-
ing the subject from this angle I must acknowledge my
debt to the various foreign writers on Administrative
Law whom I have quoted in the first chapter. I
would mention in particular Professor Koellreutter’s
Verwaltungsrecht und Verwaliungsrechtsprechung in modernen
Englands.

Since the readers whom I have had in view are
mainly university students, my approach has been
definitely and deliberately academic. I believe, in-
deed, that this is the correct method of treatment
even for local officials and others who study for
professional examinations. As editor of the Local

Xv
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Government Chronicle 1 have to follow closely the actual
working of local institutions, and I become more and
more convinced that for purposes of exposition one
must treat local government statutes as containing
not so much rules as principles.

w. I J.

LonpoN ScrHooL oF Economics AND PoLITICAL SCIENCE
(UN1veRsiTY OF LONDON),

June 1931.
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CHAPTER 1

THE NATURE OF LOCAL GOVERNMENT
§ 1. The Meaning of Local Government

“LocaL GovErRNMENT” may have a wide variety of
r_n_ganings. Since it is ““ government,” the system of
local government which a country adopts must be
part of its governmental or constitutional structure.
Since it is ““ local,” it relates to specific portions of the
country defined by locality. The institutions of local
government are thus governmental organs having
jurisdiction not over_the whole of a country but over
specific portions of it.] Yet such an application of the
term would be contrary to the meaning which is
commonly given to it. No onc ever speaks of the main
governmental institutions of the States of the United
States or of Australia as institutions of local govern-
ment, though obviously the States are specified
localities of the countries to which they belong. The
reason is that they are, within their constitutional
powers, autonomous authorities. The central institu-
tions of the United States and of Australia have no
control over State institutions acting within their
constitutional powers. The Congress of the United
States and the Parliament of the Commonwealth
cannot determite the form of the State government
nor the functions that the State institutions shall

perform. \ According to the ordinary use of language,
L.G.L.—~1 1
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local government is not merely government which is
local; it is, also, government which g subordinate to
some higher governmental authorit}? Local govern-
ment in the United States is in -feality the local
government in each of the States, and is subject to the
control of the Statc institutions.

Even this does not solve the problem of area.
There are in Great Britain authoritics whose juris-
diction extends only to England, Wales, and Scotland
respectively. For instance, the Ministry of Health
has for most purposes no jurisdiction in Scotland,
while some functions which it exercises in England
are exercised in Wales by the Welsh Board of Health
under its control. Yet we should do violence to
ordinary language if we spoke of government by the
Ministry of Health, the Department of Health for
Scotland, and the Weclsh Board of Health as ¢ local
government.”’

Also, some of the functions of central authoritics
are delegated to bodies which cxercise them over
specific arcas. Every postmaster has functions of
control over the postal servants in his area, and every
post office performs functions by delegation from the
Postmaster-General. Similarly, the employment ex-
changes of the Ministry of Labour, the local officers
of the Assistance Board, and the pensions committces of
the Ministry of Pensions exercise under greater or less
control the functions of central departments. Yet
these are never included, at least in England, in the
phrasc *“ local government.”

The distinction which is drawn is that between
‘““central government” and local government.”
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But it is not easy to draw it precisely. It does not lie
in the presence or absence of central administrative
control. For most local government is under some
central administrative control. Nor does it lie in the
existence in local government of a legal discretion
which is not completely subject to central administra-
tive control. For, in England, the officers of the
Assistance Board, a central body, have a legal dis-
cretion.

liAgain, nearly all systems of government provide for
local judicial authorities such as, in England, county
courts and courts of summary jurisdiction. These
authorities arc governmental authorities exercising
functions over defined local areas, and for the most
part not under central administrative control. It is
not possible to limit local-government by reference to
“ administrative functions,”” nor by cxcluding * judicial
functions.” For it is casy to show that there is no
precise _distinction between ‘‘ administrative ” and
“ judicial ” functions.r Moreover, until comparatively
rccently nearly all the functions of local government
were exerciscd in England by justices of the peace.
For some or all of these reasons some writers, such as
Professor Edward Jenks,? include what are commonly
called local ‘¢ judicial ” authoritics within their
description of the system of local government. Yet
this again is to do violence to ordinary language.
One would not, in ordinary language, speak of local
authorities as including county courls and petty or
(juarter scssions.\\

! See Jennings, The Law and the Constitution (3rd ed.), Appendix I.
% Qultlines of Local Government (8th edition).



4 LOCAL GOVERNMENT LAW

The explanation of these difliculties of definition
lies in the fact that local government is not a logical
division of government. It is a distinction of ordinary
language which has no logical justification. As soon
as the jurist sets to work to provide his logical categories,
he finds that local government is not one of them.
The result is that draftsmen of Acts of Parliament
avoid such juristic distinctions. The words ‘ local
government > are not used. The words “ local
authority >’ are of frequent occurrence, but they arc
always defined by special definition clauses. Usually,
indeed, those clauses merely enumerate the various
authorities which are to be regarded as local”
authorities for the purposes of the Acts containing the

dgfinition clauses.

{O}dinary language 1is rarcly precisc. By local
government is commonly meant government by the
most important of the authoritics which are generally
included in statutory definitions of local authorities,
The ordinary man could not say definitely whethex
‘““local authorities ” included the catchment boards
and drainage boards set up for purposcs of land
drainage, or the standing joint committees which
control the county police, or joint boards established
to exercise over a wide arca some of the functions
which would otherwise be exercised by the ordinary
local authorities in those areas. {}

It would be difficult to frame a definition of local
authority which would either include or exclude all
these authorities and others which may be regarded
as borderline cases. It is not necessary to make the
attempt. In practice the words are most commonly
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used to include only the authorities enumerated in
Section 305 of the Local Government Act, 1933, and
the similar authorities in London. The authorities
enumerated in the section are: (1) county councils,
(2) county borough councils, (3) non-county borough
councils, (4) urban district councils, (5) rural digffct
councils, and (6) parish councils. The equiv§ént
authoritics in London are the London County Colcil,
the metropolitan borough councils, and the Common
Council of the City of London. The local government
of London is in most respects peculiar and is therefore
for the most part ignored in this book, which covers
the authorities dealt with by the Local Government
Act, 1933. The Act of 1933 and the other statutes
which give powers to those authorities refer also to
(7) joint boards and joint committees formed by the
above authoritics (including London authorities if
one or more of the constituent authorities is an extra-
London authority), and (8) parish mectings. For
the purposes of this book it is enough to assume that
local government law is the law relating to the organisa-
tion and functions of these eight kinds of bodies. This
is not a logical category. It is made for convenience.
For there is a collection of statutes concerned primarily
to regulate these authorities. There are experts
specially familiar with these statutes and so with local
government law, though the jurist will recognise that
local government law is but a part of administrative
law. Indeed, there are certain branches of the law t
which are not peculiar to local authorities but which
apply to all or most of the authorities whose organisa-
1 See especially Chapters VI and IX.
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tion and functions are dealt with by administrative
law.

§ 2. The Purposes of Local Government

The list of local authorities given in the previous
section obviously has no application outside England.
Nevertheless, cvery country has a greater or less
degrec of local government.|| The administration of
a large territory can be controlled from a capital
city or even, as the British colonial system shows,
from a far-off metropolis. Yet, even where that
control is meticulous and detailed, some kind of
devolution is essential. The functions of a sanitary
inspector might be exercised by an official of the central
government; yet it would normally be convenicnt to
allot to him a specific portion of territory and to give
him a mgasure of discretion in the cxercise of his
functions.’ In England, a sanitary inspector is not an
official of the central government, but is appointed by
and is responsible to a local authority most of whose
members arc clected by the electors of the area.
That authority, in turn, is in many respects under
central control: but it has also a wide discretion,
especially in matters of public health, which have
traditionally been regarded as primarily of local
concern—though indeed until the middle of last
century they were hardly anybody’s concern. The large
measure of decentralisation which has existed, and
which to a substantial degree still exists, in England is
one of the main features of the English system of
government. Some commentators have spoken of
“local self-government.” That phrase may be cri-
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ticised, especially in relation to the highly complex
system of modern times; but it docs emphasise that in
the past, and even in the present, local authorities in
England have enjoyed and still enjoy a larger measure
of discretionary power than is possessed by local
authorities in many parts of the world.

If it became necessary to consider ab initio the
system of government to be set up in England, we
should examine in relation to social and economic
conditions what functions might most appropriately
be left to local discretion. We should then consider
how local authorities might best be organised in order
that those functions might be exercised most effectively.
In England, no such fundamental reorganisation has
ever taken place. The constitutional history of
England shows a continuous development since the
Norman Conquest. The reformers of local govern-
ment have been faced with an already existing system.
They have had to modify, not to build anew. Where
they have asserted that the local authoritics were not
functioning properly, they have had to reform the
existing system in order that the old powers might be
better exercised. Where they have considered that
the distribution of functions was inefficient, or that
new functions should be taken over by public authori-
ties, they have had to arrange or rearrange those
functions among existing authoritics. Therec has
never been an open field; it has always been, so to
speak, a town. Parts could be pulled down; new
streets could be provided. In course of time, the
topography has been fundamentally modified; but
each altcration was a modification of the existing
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town, not the building of a new town where none
existed before.

All this means only that the English system of local
government has evolved gradually. Authorities have
existed because they once excrcised certain functions.
Functions are exercised by existing authoritics because
once upon a time there were authorities who were
thought capable of cxercising those functions. A
reformer who could begin ancw might perhaps devise
a completely different system. The present system
exists not necessarily because it is the best that could
be devised, but simply because it has devcloped gradu-
ally out of a different system. Consequently, it is not
possible to begin an exposition of English local govern-
ment with a theory of the functions of the State and a
theory of devolution. It is not possible, in other
words, to analysc modern socicty and to explain the
reasons that justify the devolution of certain functions
to local authorities. Frequently therc are no reasons
but history, combined with the belief that the advan-
tages to be gaincd by change may bec off-set by the
necessary confusion that that change will bring either
temporarily or permanently.

It is for this reason that English local government
must be studied in its historical background. Necver-
theless, it is desirable also to realisc what historical
development has produced. Historically, local govern-
ment was concerned primarily with the preservation
of the peace. Consequently, when local authorities
were reformed and when organised police services
were provided, the two ideas were not dissociated.
The two functions which appear most prominently
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in the Act which reformed the municipal corporations
in 1835 were the control of the police and the making
of bye-laws for *“ good order and government.” Out-
side the towns, the control of the new police forces
was nccessarily given to justices of the peace, the
authorities who had always been responsible for the
maintenance of the peace; and even when in 1888
county councils were created, the function was not
transferred bodily to them, as had been proposed, but
was vested in joint committecs on which both the
county councils and the justices of the peace were
represented.

With the development of the industrial system in the
nincteenth century and the accompanying pacification
of the country, the safeguarding of the health of the

people became thé most urgent problem.” Social
habits that were rcasonably innocuous so long as most
of the population lived in villages became a menace
when thc towns grew apace.  So there was a gradual
accumulation of powers for dealing with the public
health, and a growth of special authorities provided
for that purpose. General legislation soon became
necessary, and first in the towns and then in the country
general public health authorities were established.
To them were added, also, powers in respect of high-
ways. For industrialisation involved transport, and
transport involved roads. It was found convenient,
during the course of the last century, to concentrate
both public health and highway powers in the hands
of the same authorities. Long-distance transport and
the need for specialised health services over wide areas

have broken down the simple system of the late nine-
L GL —1*
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teenth century; but taking local government as a
whole, it may be said that Public Health and Highways
contain the second of the great groups of local services.
To these have been added other functions. The con-
trol of the erection and the occupation of buildings
was seen to be a highly technical matter into which
considerations other than those of the public health
were relevant. Accordingly, there is a substantial
group of functions relating to Housing; and since it
was not sufficient to deal with individual houses, nor
to deal with the development of land in relation to
isolated proposals for development, there has been
created a branch of local government law dealing with
Town and Country Planning.

The branches of the law included in the second group
are concerned primarily with the environment in
which people live. In many respects, however, the
law of public health deals with the people themselves,
by providing hospitals, medical services, and services
for special classes of persons, such as the mentally
deficient, the blind, children, and those suffering from
special diseases like tuberculosis. The service which
was, until recently, primarily concerned with the
condition of the people was, however, the poor law,
In a sense, this is the ecarliest of local government
services, for it was the first to be handed over through-
out the country to an elected body. But, because it
was the earliest, it was distinct until 1930; and because
it was distinct, there was considerable overlapping
between the law of public health and the poor law.
An individual might receive under the poor law,
because he was destitute, a service which he might
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have received under the law of public health if he was
not destitute. Somewhat greater rationalisation has
prevailed since 1930, but in places there is still a dual
service; and the dualism has become more pronounced
now that assistance in money to the able-bodied poor has
been transferred to a central body, the Assistance Board.

Education is another service which was originally
provided separately and for a special class of persons.
It has now been brought within the normal system of
local government, and there is comparatively little
overlapping between the law of education and the
poor law. Under the Education Act, 1944, the local
cducation authorities arc the councils of countics and
county boroughs.

These introductory remarks enable us to produce a
rough classification of local government law:

1. Local Authorities, their organisation and general
methods of operation, including Local Government Elec-
tions and Local Finance.

2. Police and Fire Protection, including what is sometimes
referred to as Public Control (e.g. weights and measures,
food and drugs, and petroleum, motor, and other licensing).

3. Public Health, Highways, Housing, and Town and
Country Planning, including mental deficiency, blind
persons, maternity and child welfare, midwives, small
dwellings acquisition, allotments, advertisements regula-
tion, and restriction of ribbon development.

4. Poor Law.

5. Education.

§ 3. Local Government Law

In ncarly every country, and certainly in every
democratic State, there is a division of the functions of
government among various kinds of authorites. It
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was formerly thought, and it is still thought by some,
that this division was based upon the nature of the
functions exercised. There were said to be three
kinds of governmental functions, legislative, executive,
and judicial. The legislative function was the making
of general laws; the exccutive function was the exccu-
tion or administration of the laws; and the judicial
function was the interpretation of the laws/ Analysis
shows, however, that no such division in terms of their
nature can be made.! There are, it is true, three kinds
of authorities, legislative, executive or administrative,
and judicial. | Generally speaking the legislature is
concerned with the enactment of general laws; the
administrative authorities are concerned w1th the
action necessary to give cffect to the laws; and disputes
concerning the mcaning of laws are usually submitted
to the judicial authorities. It is, however, impossible
to make a clear distinction between the functions
themselves; and there is no State in which it can be
said that the classification is anything more than a
very rough guide. In England, for instance, local
authorities are described as administrative authorities.
But administration is a complex process.

Let us consider by way of example the powers
exercised by local authorities under the Town and
Country Planning Act, 1932. Speaking generally, the
purpose of this Act is to secure the orderly development
of the country so that services may be provided eco-
nomically, and hcalth and amenity protected. The
Act itself was, of course, passed by the legislature. But
not all the general rules with which local authorities

! Jennings, The Law and the Constitution (3rd ed.), Appendix I.
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and private persons are concerned are in the Act;
many are in statutory rules and orders made by the
Minister of Health under powers conferred by the
Act; that is to say, some only of the general rules were
cnacted by the legislature, the rest being made by
an administrative authority. Within the limits pre-
scribed by these general rules, particular rules applying
only fo the area of the local authority have to be
provided in order that the purposes of the Act may be
carried out. For this purpose the local authority
drafts a scheme. It must bc a scheme of the kind
contemplated by the Act, so that the first function of
the officials of the local authority is to interpret the
Act in order to determine what powers their local
authority possesses, in what form the scheme must or
may be produced, what provisions it must or may
contain, what procedure must or may be adopted in
order that it may take effect. In other words, they
must exercise the *judicial ” function of interpreting
an Act of Parliament. Having interpreted in this
way, they proceed to draft the scheme. They provide,
for instance, that the areas marked pink on a map shall
be used only for residential buildings with a maximum
density of eight to the acre, that the areas marked green
shall be used for agricultural purposes only, that the
areas slotted green shall remain as woodlands, that the
areas coloured grey shall be used as private open
spaces, that the arcas slotted grey shall be acquired
by the local authority as public open spaces, that
certain properties shall be demolished to let light and
air into cramped districts, and so on. When the draft
scheme is completed, it is submitted to the Minister
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of Health for confirmation. It cannot take cffect until
it is so confirmed; and if any person objects—if, for
instance, the owner of land zoned for agricultural
purposes thinks that he ought to be allowed to sell it
for building purposes—thc Minister must hold a local
inquiry. So the Minister sends an inspector to hold the
inquiry, and the legal representatives of the objectors
argue before him. The inspector reports to the Minister,
and the Minister decides whether to rcject the draft or
to confirm it or to confirm it with modifications. If
the Minister confirms, the scheme is ready to take cffect.
But if any person alleges that the scheme has not been
properly made or confirmed or that it contains pro-
visions not authorised by the Act, he may challenge
its validity in the High Court within six wecks. If this
is done, the Court considers the validity of the scheme
or of some provision of it. If the Court upholds its
validity, or if the scheme is not challenged, it takes
effect. That is, it comes into force in such a way as to
interfere with the property rights of owners of land.
It is, in other words, law of a special and local and very
detailed kind. The local authority designated by the
scheme as the responsible authority proceeds to enforce
it. The land designated as public open spaces is
acquired; the owners of premises which have to be
demolished are ordercd to demolish them; if any person
builds on land zoned as agricultural procecdings will
be brought against him. Again, therefore, a local
authority has to interpret the law; and this time the
law is not only in the Act and the rules and orders but
also in the scheme itself.

The function involved in making and enforcing the
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scheme is administrative, but it involves also the
interpretation of law and the making of law. Taking
town and country planning as a whole, it will be scen
that some functions are exercised by Parliament, some
by the Courts, and some by the Minister of Health and
the local authorities. The distribution of the functions
among them cannot be determined by the nature of
the functions, but by the composition of the three kinds
of authorities and the methods which they use.
Parliament cannot be concerned with the making of
the scheme, though the scheme becomes a general law
for the district, because it has not the local knowledge
and cannot be bothered with such parochial matters.
It cannot afford the time even to enact the supple-
mentary rules which apply all over the country; it
leaves that function to the Minister of Health. The
Courts determine whether the scheme or any part of
it is valid because Parliament is not certain that the
local authority and the Minister can be trusted not
to exceed their powers and because it is considered
that difficult questions of legal interpretation ought in
the last resort to be determined by independent persons
who are presumed to be familiar with the problems of
interpreting statutes.

So there are threc kinds of bodies, the legislature,
the Courts, and the administrative authorities. Every-
thing relating to the administrative authorities, their
organisation, their methods of operation, their func-
tions, their rclations with private persons and with the
Courts, are covered by rules which are spoken of
comprehensively as Administrative Law.!

1 Jennings, The Law and the Constitution (3rd ed.), Chapter VI.
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In many countries, local government law is not
separated from the rest of administrative law. This
is particularly so in a country where local government
is not decentralised. A country may be governed
wholly from the centre. The local authorities may be
mere agents of the central government. In this
country, for instance, the administration of unemploy-
ment assistance is centralised under the control of
the Assistance Board. A poor person who becomes un-
employed but has no insurance bencfit must approach
the local officials of the Board, who act directly under
the control of the Board. If all the social services were
provided in this way, it would be impossiblc to treat of
local government scparatcly. Historically, however,
England was a country of decentralised government.
As will be seen from the next chapter, during the eigh-
teenth century nearly all public services except forcign
affairs and defence were provided by or under the con-
trol of justices of the peace who, though appointed by
the Crown on the nomination of the Lord Chancellor,
or (in Lancashire) the Chancellor of the Duchy of
Lancaster, cxercised their functions free from central
control. The first great local government reform
of the nineteenth century, the reform of the poor law,
produced a very substantial measure of central
control; but for most of the century the other functions
of local government, in course of time handed over
to local authorities, were exercised without much
central control. In recent years, however, central
control has become more and more noticeable, and
has now reached the proportions set out in Chapter

VIII.
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Under this historic system of ‘“local sclf-govern-
ment *’ local authorities have cven now a substantial
amount of discretion. They consist of persons re-
sponsible to the local electorate, or of persons appointed
by other persons who are responsible to the local
electorate. Within the limits laid down by Parliament
and of central control, they adopt a policy which
accords, as they think, with the views of the local
electorate. Accordingly, there is still a large measure
of local autonomy which makes a separation of local
government law possible and appropriate. The enact-
ment of general legislation like the Local Government
Act, 1933, and the Rating and Valuation Act, 1925,
which lays down principles applicable only to local
authorities and not to other administrative authorities
like the central departments and independent boards
like the Assistance Board, often makes it desirable to
trcat the subject scparately. Even so, it must always
be remembered that we cannot discuss local govern-
ment law without discussing some of the powers
of the central administrative authoritics. Also,
many of the rules applied by the Courts in dealing
with administrative questions, such as liability for
wrongs and breaches of contract, are equally applicable
to all administrative authorities which are not
sheltered by the mantle of ‘the Crown.” Some,
indeed, such as the rules relating to the prerogative
writs, apply to all administrative authorities exercising
statutory functions. Consequently, many of the rules
referred to in Chapter IX are not peculiar to local
government law, but are general rules of administrative
law.



CHAPTER II

ENGLISH LOCAL GOVERNMENT BEFORE
1834

§ 1. The Period of the Sheriff

History begins with the beginning of time, but the
writing of it must begin at some moment less remote.
The origins of English local government go back far
beyond the Norman Conquest. If one is asked why
the map of England shows such a weird mosaic of
counties, the first answer must be that many of the
administrative counties are but slight modifications
of the counties or shires which were once governed by
carldormen and sheriffs. They were governed by
earldormen and sheriffs because, as to some, they were
Anglo-Saxon kingdoms which remained administrative
(or judicial) units when the kingdom of England was
created, and, as to others, because they were adminis-
trative divisions of the kingdom of Wessex. One
might then seek to explain the origins of the Anglo-
Saxon kingdoms. Such history could not be written
without a disquisition on highly controversial topics;
and actual knowledge is so small that its value, for our
purpose, would be slight.

The functions of government depend upon social
and economic conditions. Anglo-Saxon England had
no highly developed industrial system. Commerce

was small and of little importance outside two or
18
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three comparatively large towns. The great body
of the people were engaged in agriculturc. They did
not buy or sell. They provided their own f{ood,
clothing, and shelter, or rendered service in return for
thcm. Few of them lcft their villages except to go to
war. A peasant found outside his own arca might
safely be presumed to be there for no good purposc.
Communications were slow and difficult and there was
little intercourse outside a narrow range. In such
conditions government must be aimed at two main
objects, the preservation of the peace and the regula-
tion of the agriculture of the village—the management
of cultivated fields, the regulation of the land where
animals were pastured, the cutting of wood, the
digging of turf, and so on.

It followed that most government was local govern-
rient. For the ordinary peasant the vill or hamlet
was all that mattered. For the frecmen, who were
larger landowners and who therefore had contacts
outside, a larger arca was important. There were, in
fact, three administrative divisions. The smallest was
the vill, in many cases * governed ” by a lord or his
steward, and in all cases so governed after the Norman
Conquest. There was, next, the hundred, ward, or
wapentake, * governed ” by the freemen—though the
nature of the hundred is so controversial that little can
be said about it that is not denied by some historians.
Finally, there was the shire, where the earldorman, the
sheriff, and the bishop predominated, though the
frecmen assembled in the shire moot took the decisions
according to the custom of the shire and represented
the shire in matters in which the king was concerned.
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The primary functions of the shire and hundred moots
were the settlement of disputes and, what is really the
same thing, the punishment of offenders.

After the Norman Conquest the incipient feudal
system was generalised. Jurisdiction—that is, govern-
ment—was vested for the most part in the owners of
land. The vill became the ¢ property ” of a lord,
though frequently the lord was the king himself. The
free tenants rendered him fixed services, the villeins or
peasants were under his control. The agriculture of
the vill was regulated and disputes were settled in
courts over which he or his bailiff presided. Many
of the hundreds similarly fell into the hands of lords,
and cven a few counties became * proprietary.”
But each lord (other than the king) also had a lord,
who might be the king. Though the strict feudal
system of the continent was rarely copied for govern-
mental purposes, so that lords could rarely exercise
jurisdiction over tenants who were themselves lords of
vills (or manors), all lords werc subject to the juris-
diction of the king in his court—the Curia Regis.

The victory of feudalism was never complete.
William T claimed to be not a conqueror but the lawful
successor of Edward the Confessor. He promised to
maintain ‘‘ the laws of Edward the Confessor.” That
involved maintaining the pre-Conquest administrative
structure. The shire moots and the hundred moots—
very soon called county courts and hundred courts
—remained in existence though, as has been said,
many hundred courts and a few county courts fell
into the hands of lords. The sheriff did not become a
feudal officer. William had himself been too turbulent
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a vassal of his own French overlord not to realise that
feudal vassals might be obstreperous. Probably,
therefore, he was not sorry to limit the powers of his
own lords. The existence of the local courts under
the control of the sheriff weakened the power of the
feudal lords. The weakness of both systems gave
strength to the authority that was common to both,
the Curia Regis. Strong kings like Henry 1 and
Henry IT were able to control or take away powers
from both. «

Government was thus divided between two sets of
courts. The usc of the word * court” must not be
taken to mean that they werc judicial bodies.
Naturally, one of their main functions was to settle
disputes and punish offenders. The preservation of
the peace was one of the main functions of government.
But the creation of special bodies staffed by lawyers
was a more modern development. The modern habit
of distinguishing “‘ judicial ” from “ administrative »’
must not blind us to the fact that judicial”
administration is administration: it is the administra-
tion of justice, the administration of those branches
of the law which provide for the settlement of disputes
and the punishment of offenders. In Norman times
no such distinction was made.

The regulation of agriculture became a function of
the feudal courts. The element of government in the
narrow sense soon became smaller. It became a
matter of ‘‘ rights ” not of discretion. Accordingly, it
developed into the land law and disappeared from
administrative law until the present century, when
new governmental institutions were created to regulate
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the industry. Government, therefore, became pri-
marily the regulation of the peace, the defence of the
country, and the conduct of forcign relations. The
last was obviously not a local function; the others
were. Defence was, however, a feudal function too.
Most of the king’s vassals, and many of his vassals’
tenants, held their land on condition of performing
military service. The king could raise an army by
calling out the feudal levy. But the Anglo-Saxon laws
had recognised the duty of every [reeman to defend
the peace and security of the country. The intro-
duction of political feudalism did not destroy this
duty; and whenever the sheriff called out the men of
the county it was their duty to follow him. Those
who have seen  films of the “ Wild West” will know
that when cattle thieves descend on a ranch or a
gang of desperadoes carrics off the heroine, the
sheriff calls out the ““ posse,” and there is a thrilling
chase across country. The ““ posse” is good Latin—
posse comitatus, the power or force of the country—and
the procedure is good Anglo-Saxon law. The posse
comitatus is the Anglo-Saxon fyrd or militia. It was
regulated by Henry IT in the Assize of Arms and was,
in part, used by him to put down a rebellion of barons
who had called out the feudal array.

The sheriff was the king’s representative who
““governed ” or, more accurately, ‘farmed” the
county in the king’s name. The bishop disappeared
from the administrative machinery because William I
separated lay and ecclesiastical jurisdiction. The carl-
dorman either disappeared or became an ordinary
lord, drawing a revenue and a title—an earldom—from
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the county. The sheriff remained. He presided in
the county court; he accounted to the king in the
“ Exchequer ” for the revenucs of the county; he went
round the hundred courts on his * tourn,” seeing that
the men were in * tithings > for the purposcs of military
organisation and the fixing of responsibility for crime,
and punishing offenders; he was responsible for the
accused persons who were “ presented > to the king’s
justices when, in accordance with reforms of Henry I
and Henry II, they camc round to sit in the county
court; he scrved or delivered the king’s letters or writs;
he saw to the feeding and housing of the king’s retinue
when the king came into the county; he called out the
posse comitatus.

In short, the sheriff was a great man. In fact, he
might be too great. He was not, so to speak, a per-
manent official. He was not exercising his oncrous
functions for the honour of the post. Power means
profit. He “ farmed * the county at an agreed figure.
The difference between the farm that he paid and the
revenue that he drew was his profit. It is not surprising,
therefore, that many of the petitions to the king com-
plained of the oppression of sheriffs. Where control
was weak, as in the reigns of Stephen and John, the
sheriff was a local potentate. A strong king had to
take strong action. In 1170 Henry II had conducted
an Inquest of Sheriffs. All the sheriffs were removed
and their activities inquired into. None were punished,
but none were restored; their places were taken by
Exchequer clerks and other persons of low degree.

The strength lay, however, in the office, in the collec-
tion of such vast powers in the hands of one man.
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Various devices were invented to control their exercise.
The sherifls were forbidden to punish offenders. The
justices were sent into the counties frequently.  Officers
called coroners were appointed to hold inquests whenever
a violent death (which, if it involved felony, also
involved forfeiture of property to the king) or other
event happened which might produce profit to the
king. In thc process, much of the judicial administra-
tion of the counties passed to the king’s court. Since
at the same time the king’s court was taking jurisdiction
from the feudal courts, it acquired an almost unlimited
jurisdiction. It created general rules for the whole
country, and so laid the foundations of the common
law. But a device for governing the localities was
found which finally destroyed the hegemony of the
sherifl. This device was the creation of special officers
in each county (and in many boroughs) charged with
the preservation of the peace, and in control of the
“ constables ”” who had been appointed for each vill
and hundred. These were the conservators or justices
of the pcace.

§ 2. The Period of the Fustices of the Peace

The conservators of the pcace were established to
exercise under the control of the king's justices the
main function of medizval government—the preserva-
tion of order. They first definitely appear in the reign
of Henry III, though there is some evidence that they
date from 1195. They were knights of the shire who
received a commission [rom the king to maintain the
peace of the county. For a time their future was
doubtful. But gradually they received the power of
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trying criminals as wcll—receiving presentments of
criminals from the constables and bringing such
criminals before the king’s justices.

The Black Death resulted, indirectly, in a sub-
stantial increase of their powers. Already before that
scourge swept across the country the economic system
of the country was being altered. Edward I had done
his best to foster the trade of the country. He had
given special protection to merchants. The qualities
of English wool had been discovered, and a substantial
trade had grown up. On the one hand, this created
a demand for labour in the centres of trade. On the
other hand, there was a financial inducement to lords
to secure control of the pasture of the manor and to
use it for sheep farming and thus to reduce the em-
ployment of agricultural labour. Moreover, agri-
culture was becoming slightly more ‘‘ scientific.” It
was found that paid labour was more efficient than
labour rendered as a service. But with the demand
for paid labour there came to be, so to speak, a labour
corps. Many persons ccased to be villeins ; they became
agricultural workers; they began moving out of the
manors. The Black Death accentuated these tend-
encics by decimating the agricultural labourers. The
demand for labour became greater than the supply.
The threat to forfeit holdings in land held in villeinage
was no longer effective. There was a new problem of
government, the regulation of labour.

To meet this new problem, the Statutes of Labour
were passed. They were enforced by Justices of Labour.
Later, the two commissions, of the pecace and of
labourers, were amalgamated. The conservators of
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the peace and the justices of labour became the justices
of the peace. Their functions multiplied under what
Lambard called “ stacks of statutes > until the justices
became the real rulers of the county.

This process was intensified during the Tudor period.
While the great lords were cutting each others’ throats,
and, what is more important, emptying their money
bags, during the Wars of the Roses, the economic
system of the country was changing. The wool trade
was expanding rapidly, bringing with it what we should
now describe as ‘“ sccondary industrics.” There was
new incentive to landowners—as we must now describe
lords of manors—to enclose their common fields and to
substitute pasture for the ancient arable system. With
the break-up of the manorial system came the hordes
of * wandering beggars,” and the early legislation of
Henry VIII was aimed at giving expanded powers to
the justices of the peace.

The dissolution of the monasteries accentuated the
problem. Their land came, for a large part, into the
hands of nouveaux riches who regarded it as a source of
revenue. Land now gave rights and included no
duties. Ficlds were enclosed without consideration
for those who had formerly drawn their living from
them. Vagrants could no longer find hospitality in
the monasteries. The poor had to beg, or steal, or die.
Thus there arose the problem of unemployment. It
was met, at first, from voluntary donations, naturally
collected and administered by the Church. The
giving of alms for the poor proceeded by stages from a
virtue to a necessity, from a moral to a legal obligation.
The Poor Law Act, 1601, finally placed the duty of
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providing work for those who were physically able but
unable to find work, and of relieving those who were
physically incapable of work, upon the parish. With
the churchwardens were associated new officials called
overseers of the poor. Both were placed under the
control of the justices, who authorised the levying of a
rateable tax or poor rate upon the property owners of
the parish. ¥

The growth of commerce, the mobility of the popula-
tion, and the selfishness of the new landlords created
also the problem of maintaining the roads and bridges.
It was no longer possible to rely on the landowners for
securing the keeping open of the ways of communica-
tion. It became a problem of government. The
Statute of Bridges, 1530-31, gave justices additional
powers for compelling landowners and corporations to
repair bridges, and authorised them to levy a rate for
the ““repayrynge, rcedefyenge, and amendment” of
bridges where the persons liable could not be found,
and to appoint surveyors of bridges. Highways Acts
of 1555 and 1562 placed the burden of maintaining
roads that were not repairable by landlords upon the
parishes. The justices of the peace were to appoint a
surveyor for cach parish, who was to call out cach
inhabitant, with his horses and tools, to do four days’
labour on the roads.

So the social revolution of the sixteenth century
created new duties for justices of the pcace. They
were, too, duties which we should class as ““ admini-
strative > rather than * judicial > if we knew precisely
what those terms meant. Any such classification
would have been unknown to the justices of the period.
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For they exerciscd all their functions in the same
manner. Some person ought to perform some duty.
He had failed to do so. He was, therefore, presented
to the justices at quarter sessions. The justices tried
him and made the necessary order. The  person ”
might be the inhabitants of the parish who were
indicted for failing to maintain their roads.

Morcover, the justices operated under the close
supervision of the King’s Council. It is true that the
Court of King’s Bench was developing formal methods
of control. But all kinds of informal methods were
used by the justices of assize, the King’s Council, the
Council of the North, the Council of the Marches, and
the Council of the West, and above all by the Star
Chamber. It was no unusual event for the judges or
the Council to order the justices to see to the repair
of a bridge or to exercise greater control over surveyors,
constables, or overseers.

This informal method of control disappeared in
1642 almost by an accident. The Council and its
subordinates had becn instruments of efficient govern-
ment under the Tudors. Under the Stuarts they
became instruments of oppression. The Long Parlia-
ment thercfore abolished their supervisory powers, and
they were never restored. So the Revolution did not
merely cstablish the authority of Parliament. It left
local government in the hands of the country gentle-
men, controlled only by the intermittent and casual
action of the ordinary courts. In this almost casual
way England achieved what the Germans have called
“local self-government.” They mean, however, not
that English local government was carried on in un-
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controlled democracies, but that the county aristocracy
governed their social inferiors almost as they pleased.

During the seventeenth and eighteenth centuries, a
distinction grew up between indictments and orders,
a distinction which almost corresponds with the more
modern distinction of judicial and administrative.
As soon as written records are available—Wiltshire
from 1575, the North Riding of Yorkshire from 1605,
the West Riding of Yorkshire from 1611, Somerset
from 1613, and so on—we find them divided into
order books and indictment books. During the
course of the eighteenth century, while indictments
continued to be dealt with in open court, orders
were more and more relegated to informal meetings
in the local tavern or elsewhere. The ninetcenth-
century legislators thus found little difficulty in dis-
tinguishing betwcen the two classes of jurisdiction.

The eighteenth century saw, also, an extension of
thc administrative powers of the justices. Dr. E. O.
Dowell, who has studicd the local government of
Middlesex from 1660 to 1760 in his A Hundred Years of
Quarter Sessions, deals with the functions of justices
under five heads: (1) Law and Order (including
liquor control); (2) The Poor Law; (3) Highways and
Bridges (including paving, cleansing, lighting, and
nuisances); (4) The Labour Code (apprentices,
servants, and journeymen); and (5) The Regulation
of Production and Distribution.

We notice at once that there arc several matters in
this list that we have not yet mentioned. Liquor
control is correctly classed under “ Law and Order.”
It was, primarily, a devclopment of town life, though
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it extended also to the villages. Liquor was the
working-man’s relief from the squalor and disease of
town life. It tended, however, to make him both an
unruly citizen and a bad employee. Accordingly, it
was necessary for his * betters > to control his drink,
and powers for the licensing of ale-houses and gin-
shops were therefore given to the justices.

We notice, also, an extension of the matters referred
to as “ highways.” The primary reason, again, was
the development of the towns. Paving, lighting,
cleansing, and nuisances werc urban problems.

But, obviously, the important innovations in the list
refer to labour and production and distribution. The
problem created by the break-up of the manorial
system had been accentuated by later commercial
and industrial development. It was inconccivable
to the eighteenth century that there should be free
competition in the sale of labour. Accordingly,
Jabour had to be regulated. But wages could not be
fixed while the cost of living soared. Accordingly,
prices had to be controlled as well. It should be said
at once that the whole of this system disappeared in
the era of free competition in the nineteenth century
and has reappeared in a new guise with different
ideas, and as a system in different hands unconnected,
for the most part, with local government, in the
present century.

These matters disappear from local government.
But it is essential to notice how the functions of govern-
ment change with economic changes. It is obvious
that the functions of local government altered in the
eighteenth century because the economic system was



LOCAL GOVERNMENT BEFORE 1834, 31

changing. In part, the developments are the reactions
of the landlords—who dominated both Houses of
Parliament, the local benches, and the judiciary—
to changes that threatened their economic pre-
dominance. In part they were genuine attempts to
solve new social problems. Indeed, we cannot
-distinguish the two. For the landlords the basis of
the Constitution was the predominance of the owners
of property. Anything which threatened their power
was not merely an attack on them, it was an attack
on the most perfect system of government, the British
Constitution, whose merits had been sung not merely
by the English Blackstone, but also by the French
Montesquieu and the Swiss de Lolme. An attack on
it was, as we should say, Bolshevik or, as they would
have said, democratic, and, therefore, pernicious
and dangerous.

§ 3. The Problem of the Towns

If we have, so far, mentioned the towns only
incidentally, the reason is obvious. England was,
until the end of the eighteenth century, primarily an
agricultural community. The problem of local govern-
ment was essentially a problem of rural government.
In the Middle Ages there were only three towns of any
considerable size—London, Bristol, and Norwich.
There were smaller commercial centres, and wherever
merchants forgathered special privileges were granted
to them. Not only were they wealthy, but their
wealth was in an accessible form. Inreturn for a share
of their wealth they were able to obtain special powers
of government.
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The origin of many of the boroughs is wrapped in a
veil of mystery which it is not necessary for us to pierce.
It is enough to say that, because privileges were
granted specially, the boroughs had each its peculiar
system of government. Sometimes there was a special
commission of the peace, sometimes there was not.
Sometimes the towns were governed by the guilds or
companies of merchants (as the City of London, that
last stronghold of mediavalism, is to-day). Sometimes
they had special *‘courts” which persist in the
borough courts of special jurisdiction to this day.
One factor above all is important. Because the
burgesses were wealthy, they were taxed separately.
Because the burgesses were taxed separately, their
representatives were summoned to attend the king
“in his court in his council in his parliaments.”
Becausc the boroughs had separate representation in
Parliament, the Tudor and Stuart monarchies created
new boroughs in order to ‘ influence > Parliament.
Because the larger the number of electors the more
difficult it was to ““ influence * clections, many of the
boroughs were governed by small nominated or self-
perpetuating oligarchies.

It is obvious that where a borough was formed
primarily to return representatives to Parliament, it
would not necessarily feel any responsibility for the
government of its citizens. In other boroughs, how-
ever, the “ corporation” was an effective governing
body. Mr. J. H. Thomas, in his Town Government in
the Sixteenth Century, shows us how seriously many of
the corporations discharged their functions. They
paved and cleansed the streets, regulated the market,
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controlled the production and sale of liquor, provided
candles and coals, provided means for fire fighting,
looked after the poor, and took steps to deal with the
recurrent plagues.

The commercial development of the sixteenth
century thus produced a new problem, the problem
of urban government. It was, however, minor and
exceptional. It could be solved locally and by
peculiar local means. It did not require general
legislation. Local government was still essentially
rural. The emphasis did not change until the great
period of cconomic expansion which is called the
Industrial Revolution. One can usually fix precisely
the dates of revolutions. The Industrial Revolution,
however, lasted a hundred years or more. If we must
fix a date for its beginning, we must choose 1760. In
that year was opcned the first of the great canals.
In 1764 Hargreaves invented the spinning jenny.
About 1776 James Watt perfected his steam engine. In
1789 Cartwright installed a steam engine in a spinning
factory. So the factory system became the almost
essential method of industrial organisation. The use of
dates in such matters is, however, dangerous. London
had been growing apace for most of the century. The
movement into the towns had begun before 1760.
What matters to us is that the great urban agglomera-
tions were created. The older towns spread. New
towns sprang up almost overnight. The balance of
population shifted and the population itself grew
enormously. 1

Where the town was a borough the problem of local

government might appear to be simple. The corpora-
L.G.L—2
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tion could create new services or develop its existing
services. It was, in fact, by no means so simple. In
the first place, the corporation governed its ancient
area whether the economic unit had expanded or not.
The unreformed Corporation of London still governs
its historic square mile while the real ‘London
extends from Buckinghamshire to the sea and from
Hertfordshire to the borders of Sussex. In the second
place, the corporation did not necessarily feel that it
had any responsibility in the matter. Its primary
function was to administer its property and to elect
members of Parliament. In the third place, the
assumption of new powers was not so easy in the
eighteenth century as in the sixteenth. And, in the
fourth place, a Tory Corporation might object to
mecting the needs of the workers brought in by Whig
dissenters for their own profit, and might reasonably
ask the Whigs to get rid of their own smells.

Moreover, few of the towns were in fact boroughs.
Great towns like Leeds and Manchester were just
enlarged villages. They had their vestries, their
overseers, and their constables. They were governed
by the country gentlemen, who took good care to keep
away from them except when the factors failed to
collect the rents or the unruly inhabitants became so
obstreperous as to demand the action of a properly
supported magistrate, There were even towns that
were not in parishes at all because there had never
been an incumbent to cure the souls of the inhabitants.
These ‘‘ extra-parochial places” had no vestries, no
overseers, and no petty constables.

Yet these mushroom towns demanded government
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more urgently than any of the rural areas. People
were, so to speak, thrown together in a heap. Jerry-
built hovels were run up to house them. They came
from country districts where the sparseness of the
population made possible easy modes of life that
became highly dangerous in a densely populated area.
In the villages they placed their refuse in heaps by the
side of their cottage, where it rotted until it was ripe
for manure. In the towns these ‘ emancipated ”
villagers did the same. But now the hovels were
crowded upon each other. The heaps of decaying
matter lay in the tracks that were euphemistically
described as streets. The children played on them
because there was nowhere else to play. The rain-
water percolated through them and drained into the
wells or the rivers from which the water supply was
drawn. The flies bred on them and infected the food.
The smells percolated into the factorics where men,
women, and children worked for twelve hours a day,
and into the cottages where the able-bodied slept and
the sick lay awake.

Nor was what we now call ¢ public health ** the only
problem. When men arc gathered into communities
they begin to talk; and as they talk they ask each other
questions to which there were no rcady answers, such
as the question asked four hundred years before: *“ When
Adam delved and Eve span, who was then the gentle-
man? > The tentative answers were by no means
favourable to the * gentlemen” who governed the
county or the borough and still less favourable to the
men—not yet gentlemen—who owned the factories.
Such answers give rise to action, and action calls for
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repression—especially when the people of France
rebelled against their masters and sent the * gentle-
men *’ to the guillotine. In such conditions the unpaid
and unwilling “constable” was as much use as a tooth-
pick in an air raid. —

Again, when people had no sustenance except what
they derived from their employers, the problem of un-
employment became acute. The agricultural labourer
who had a plot of land and a few pigs and fowls would
not starve so long as there was a harvest to be gathered
in. The industrial worker had no support save his
employment and the poor law. Strange principles
which a professor named Adam Smith was discussing
might suddenly result in a complete cessation of work
and throw a whole town upon the poor law, to the
distress of the unpaid overseer who, under the justices,
was responsible, and of the landowners who had to pay
the rates.

On the other hand, good trade also brought its
problems. Distribution is the handmaid of produc-
tion. If the transport system was so poor that the
goods made could not be transported, the goods would
not be made, profits would be lost, the workers would
be unemployed, and the poor rates would go up.
Canals were being made rapidly, but the roads were
the essential means of transport. But the roads were
kept in repair, in legal theory, by the unpaid labour of
the men of the village, who came out to put earth into
the holes and let the waggons and carriages run it in.
(It was once proposed to compel vehicles to have
very wide wheels, in order that they might flatten
out the earth more easily.) In summer the roads
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were masses of dust, in winter they were frequently
impassable.

With these problems, Parliament was not very much
concerned. For most of the time there was a war on.
Chatham and Lord North, Pitt and Fox, Burke and
Sheridan were great men, but they were not concerned
with the problems which affected ordinary pcople.
“ Politics ” mecant matters of high policy. It is true
that the problem of order was recognised. The smash-
ing of machinery was regarded as the first step towards
the setting up of the guillotine. Seditious and blas-
phemous writings—that is, anything that criticised the
established order—were primarily responsible, so it
was thought, and had to be suppressed. Coms-
binations of workmen clearly had revolutionary aims
and must be exterminated. The troops must be at the
disposal of magistrates to put down incipient disorder.
Nor was Parliament cntirely unconcerned with the
problem of the poor. Unemployment meant high poor
rates, and legislation was necessary to try to keep them
down. But the laws of political economy were as
independent of human action as the laws of God.

The movement for the provision of effective new
services came not from the Government but from the
towns. Sometimes the corporation, if there was one,
took the initiative. More often it was taken by a group
of manufacturers or other residents who saw that there
were problems to be solved. Since property was
insecure and life dangerous so long as the unpaid
constables were the only protection, many towns
approached Parliament for power to appoint a paid
“watch.” For much the same reason, powers of
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lighting and paving were necessary, and frequently
the three were combined—* lighting, watching, and
paving > secem to go together as easily as Tom, Dick,
and Harry. Sometimes a mixture of philanthropy
and business instinct suggested a hospital or other
medical service for the care of the labour supply.
Sometimes the burden of the poor rate suggested the
transfer to commissioners cf the powers of overseers.

For these and other reasons private Acts were
obtained from Parliament to authorise the town council
or bodies of commissioncrs to exercise functions relating
to police, public health, or poor law. Parliamentary
authority was necessary in order to be able to levy a
rate. The problem of transport was tentatively solved
in a slightly different way. If there was a demand for
roads, roads could be supplied at a profit. New roads
were made and kept in repair and the road-users paid
a toll; or existing roads were similarly taken over. As
a result, ““ turnpike trustees’’ were established all over
the country, and did much to provide the main road
system of the nineteenth century.

* % * % *

When the British troops came back from Waterloo,
they found an England that was almost ripe for change.
The Industrial Revolution had profoundly altered the
face of the country and profoundly modified the
occupations and condition of its inhabitants. Though
it took another seventy years for Parliament to realise
it, the problem of the new century was the social
problem. Since in those days social problems were
solved, if at all, by local government, it was a problem
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of local government. But * politics’ continued to
mean high policy—foreign affairs, Ireland, the Corn
Laws, Parliamentary reform—and the reform of local
government was effected largely by people on whom
the light of publicity did not play. The problem was,
in essence, to provide a system of government for the
towns.



CHAPTER III

THE DEVELOPMENT OF MODERN LOCAL
GOVERNMENT

§ 1. The Age of Reform

ExprESSED in terms of politics, the period from the
French Revolution to 1830 was one of stark reaction.
The old order was on the defensive. The Tory Party
was in power; and it was not the progressive Toryism
that Peel originated and Disraeli devcloped, but the
unintelligent reactionary Toryism that, led by Disraeli,
destroyed Peel. Pitt as a wartime prime minister
belied the promise of his youth, and the Earl of Liver-
pool seems able only because the Duke of Portland and
Perceval were so feeble. Canning was an exception,
but he was minister for little more than a day. Sud-
denly in 1830 the age of reason secms to have burst into
lifce. But the impression is false. Melbourne, Palmer-
ston, Aberdecn, and Peel had all been ministers, and
were to become prime ministers in the new era. The
reaction existed because there was action. The politi-
cians were converted by ideas that were developing
outside the range of politics.

Of the causes, the Industrial Revolution was the most
important. It not only profoundly affected the lives
of ordinary men—a fact which is of little importance
where society is dominated by “ property ’—it created
a new and wealthy and, therefore, powerful class of

40



MODERN IWAL GOVERNMENT 41

manufacturers—a class from which Peel and Gladstone
were drawn. It affected the relative conditions of the
cxisting upper classes. It created that  public
opinion ” which developed ideas in the Johnsonian
period. It gave that emphasis upon trade and industry
which led to the study of political cconomy. Adam
Smith is among the prophets, and prophets are people
who differ from the majority—in being able to see the
obvious.

Economic changes producc alterations of ideas.
The influence of the Industrial Revolution was the
greater because when it had hardly begun a social
revolution took place in France. The immediate
result in England was to put fear into the minds of the
governing class and reaction into the policy of politi-
cians. But ultimately it produced a new analysis of
political ideas, a reconsideration of the theory of
government. Here there was a host of minor prophets
from Robert Owen and William Godwin and Thomas
Paine to the forgotten heroes of oppression and the
architects of mechanics’ institutes. But the greatest of
the prophets was Jeremy Bentham, the more important
because he was in the tradition of the English moralists
and had begun his criticism before radicalism spelt
revolution. 4.

Nor must the influence of religious philanthropy be
forgotten. The religious fervour of John Wesley and
the other Methodists emphasised the sanctity of the
human personality without respect for class distinction.
It emphasised equality, it stimulated thought as well
as emotion. It took many forms. It created the

socialism of Robert Owen and the Tory philanthropy
L.GL.—2*
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of Lord Shaftesbury. But above all, from a political
point of view, it made the Whigs and the Radicals the
organs of the dissenters.

To these three factors minor influences might be
added. But they are cnough to explain why the
world of idcas was in a ferment while reaction domin-
ated the political arena. They cxplain, that is, the
age of reform.

The first legislative result was the passing of the
Reform Act in 1832. It was, in perspective, a small
reform. It enfranchised the new middle class, the
manufacturing middle class of the towns. But it gave
for the first time real political importance to radicals
and dissenters. It did not make Tory government
impossible. There was a Tory Government without a
majority in 1834, there would have beecn a Tory
Government with a majority in 1839 but for the
Queen, and there was a Tory Government with an
enormous majority in 1841. But it was a new Toryism,
the Toryism of the manufacturer’s son, Sir Robert
Peel, and not the Toryism of the ‘‘ country gentlemen >
whom Disracli and Lord George Bentinck led into
opposition in 1846.

The Whig Government procecded to the reform of
local government, among other aspects of government.
Its first effort in this field was the enactment of the
Poor Law Amendment Act of 1834, a measure which
is impregnated with the radicalism of Jeremy Bentham.
It was the only mecasure of its kind for many years, and
there are special reasons for its passage by a reformed
Parliament that had already lost the first fine flush of
enthusiasm.
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Bentham was indeed a radical. His philosophy
knew no class distinctions. It was summed up in the
phrase “‘ the greatest good of the greatest number.”
Each individual knows what is best for his own happi-
ness. If each individual votes for a representative, the
person elected will represent the interests of the
majority. If the elected representatives vote by
majorities, the resulting legislation will produce the
greatest happiness of the greatest number. For local
matters there must be a local representative body which
will further the interests of the people of the locality.
But sincc the interest of the locality must be sub-
servient to the interest of the nation as a whole, there
must be close control by the representatives of the
whole.

But Bentham was no collectivist. He believed, like
Adam Smith, in the virtues of free competition. The
purposc of laws was to provide the repressive framework
within which the individual should be free to seek his
own happiness. In this sense, the Radicals and the
Whigs were as one. Iree competition applied to
labour as well as to capital. Accordingly, a system
of poor laws that subsidised wages and rents was
pernicious. On this point the economists and the
landowners who paid the poor rates were as onc.

The growing burden of the poor rates compelled the
Whig Government to take action. In 1831 a Royal
Commission on the Poor Laws was appointed, and it
reported in 1834. One Edwin Chadwick was at first
an Assistant Commissioner and became a Com-
missioner in 1832. He had been Bentham’s secretary
in 1830 when the Constitutional Code, containing
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Bentham’s ideas on constitutional reorganisation, had
been written. He was a man of forceful personality,
and he alone among the Commissioners knew exactly
what he wanted. The Report is therefore largely
inspired with the ideas of Chadwick, and hence of
Bentham. Two ideas therefore dominate the Report.
The one, which relates only to the poor law, is the
“ principle of less eligibility ”—the principle, that is,
that the condition of a person under the poor laws
should be less attractive than that of the lowest-paid
worker. The other, of general importance to the
development of local government, is that the poor laws
should be administered by locally elected bodies under
strict central control, but employing paid officers.

The Government accepted the Report and framed
a Bill. It had unpopular elements. Above all, it
was both * bureaucratic ” and, in part, democratic.
But it gave votes according to the ownership of
property, it associated the justices with the administra-
tion of the poor laws, and, above all, it promised to
reduce the poor rates. So the landlords swallowed
the Benthamisms and let the Bill pass.

The Poor Law Amendment Act of 1834 is a great
landmark in the development of modern local govern-
ment. Certain characteristics of the administrative
system which it set up must therefore be noticed.

(1) It provided for the election of local boards of
guardians. The justices of the peace became guardians
of the poor ex officio. The franchise, too, was not
democratic. A person had a number of votes accord-
ing to the value of his property. In this respect it was
not a precedent. But it established the principle of



MODERN LOCAL GOVERNMENT 45

election which is now the major characteristic of English
local government.

(2) The boards of guardians operated for unions of
parishes which were not based on the historic areas of
administration. Unlike those areas, they were con-
venient for administrative purposes. The general
idea was that a union should cover thc area from
which persons could go to and from the centre of
administration in the course of a single day. This
precedent, too, was not strictly followed, but we shall
see that the poor law unions had great influence on
the future areas of local government.

{3) The boards of guardians were to act through
paid officials. 'The Act destroyed the notion that
local government could be carried on by unpaid
persons appointed annually to carry out important
and not always pleasant public duties.

(4) The boards of guardians were ad hoc authorities.
That is, they were elected or appointed to exercise a
single service. There was not, as Bentham had
proposed, an intcgration of the various powers of
local government in a local ““sub-legislature.” This
precedent was followed for many years, resulting in a
chaotic system which called out for reform. The
boards themselves were not abolished until 1930.

(5) The administration of the poor law was placed
under strict central control. Three Poor Law Com-
missioners (with Chadwick as secretary) were given
control by means of orders, the appointment and
control of the paid officials, and inspection. These
methods of control have been extended to other
services and, with others of even greater importance,
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now provide an effective integration of the local
government of the country. The Commissioners
were, however, independent of Parliament in the sense
that they were not under the control of a responsible
minister. The application of the ‘ principle of less
eligibility ”* proved unpopular, and they became cven
more unpopular as a result of Chadwick’s ruthless
enthusiasm. In 1847 their powers were transferred
to a Poor Law Board responsible to Parliament,
through its President, a minister of the Crown. In
1871 the functions of the Board were transferred to
the newly created Local Government Board and
thence, in 1919, to the Ministry of Health. —

The second reform of the Whig Government was of
no less importance, though it was founded on entirely
different principles. Something was said in the
previous chapter of the conditions of the boroughs.
Most of the towns had grown enormously. Except
in a few places, the councils had not had their powers
expanded accordingly. Their primary function, that
of electing the borough members of Parliament, had
been taken away from them by the Reform Act. Their
other function was to manage and dispose of the
corporate property. They probably appointed the
borough magistrates. They supervised the market
and, possibly, the port, because these were sources of
corporate revenue. They kept the gaol more or less in
repair. If they had obtained further powers, they
were unusually public-spirited.

In law, the corporate property had to be used for
the benefit of the corporators. These were not the
inhabitants but the freemen. These might be as few
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as a dozen, and as many as several thousands. Accord-
ingly, it was not illegal for the council to use the
corporate property for feasts and entertainments,
any more than it is illegal for the City Companies
to do the same to-day. Nor was it illegal to pay
large salarics to officials who had nothing but formal
duties to perform. Nor was it illegal to allow the
mayor to occupy corporate property at a nominal
rent, or for the council to regulate the market or the
port in the interests of its members, or for the council
to nominate as justices only those who were among
its members. If they also gave money for the poor of
the town or otherwise assisted the inhabitants, they
were not under any compulsion to do so, but did it
because they recognised their moral obligations as
leaders of the community.

The fundamental complaint of the Whigs was that
the councils were dominated by Tories and Anglicans.
The manufacturers and merchants who had brought
wealth to the town, and had made themselves wealthy
in the process, thought themselves as good as their
‘ betters.”” It was not enough that they now had the
vote for the borough members. They desired social
equality. They objected to the self-perpetuating
oligarchy that controlled them. They objected above
all to the restrictions which gave the freemen a pre-
ference in the markets and otherwise.

Accordingly, the Whig Government had good reason
for reforming the boroughs. It was decided, however,
to appoint a Royal Commission. On this Com-
mission there was no social reformer like Chadwick.
It was composed mainly of young Whig lawyers.
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They produced some most valuable evidence. But
before it was completed, and before any of it was
collated, the Government was in urgent need of the
Report. Accordingly, a Report was drafted by the
chairman and the secretary and was subsequently
signed by nearly all the members. It was, to put it
bluntly, a party manifesto. Fundamentally it stated
the truth, though in exaggerated language. But
truth or falsechood does not matter. It provided
reasons for legislating. Upon it was founded the Bill
which was ultimately passed after much discussion as
the Municipal Corporations Act, 1835.

The Bill was an attack upon property. It proposed
the diversion of corporate property to public purposes.
It proposed to put that property under the control of
elected councils. The younger Conservatives, such as
Sir Robert Peel, were not wholly averse to it. They
thought that the local oligarchies could not be
defended. They also objected to the lack of an
effective police and judicial system in many of the
boroughs. Accordingly, the Bill was not opposed in
the House of Commons. But all the * interests”
turned out against it in the House of Lords, and the
resulting Act was a compromise.

The modern development of local government
has been primarily in the towns. The reform that
made such a development possible is of funda-
mental importance. It was, however, based on
principles very different from those of the Act of
1834.

(1) The new councils consisted as to three-quarters
of persons elected on a franchise which appeared to be
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far more democratic than either that of 1832 or that of
1834. It was open to all householders who had
occupicd property for three years and had paid the
poor rate. This appeared to be a  household”
franchise and it was spoken of by some radicals as a
* democratic franchise ” which enabled the working-
class for the first time to control their own government,
and many books still say the same. Such a statement
is not, however, correct. The figures show that in
the boroughs there were more parliamentary voters
than there were burgesses, although there was a
property qualification for the parliamentary franchise.
There are several explanations: (a) most of the working
people did not occupy separate houses, but lived in
houses lct out in rooms; (b) most working-class houses
were not separately rated, and it was held that to
secure a vote the householder must himself pay the
rates, not merely pay additional rent to the landlord;
(¢) the overseers who drew up the burgess lists were not
very concerned to sce that people who could not read
and who would raise no questions were placed on the
burgess list; (d) three years’ occupation was a long
period where the population was so little attached to
the “soil ”; (e) political agents struck off voters
wholesale, and working people could not read the
notices that gave them the chance to answer objections,
and (f) voting was public until the Ballot Act of 1872,
and he was a bold man who voted against the wishes
of his landlord or employer. Little change of language
was necessary, and from 1869 the franchises were
roughly the same until 1918.

(2) As a result of a compromise between the two
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Houses, one-quarter of the council consisted of aldermen
elected by the council.

(3) No new areas were created. The council
governed cither the old borough area or the arca of the
parliamentary borough.

(4) Though the councils had very few powers, they
were not ad hoc authorities. They were compelled to
appoint watch committees and thus to provide for
their watching or police. They were allowed, also,
to make bye-laws.

(5) The councils were authorised to appoint paid
officials, but few of them needed full-time officials of
the kind appointed by the boards of guardians.

(6) There was practically no central control. The
only exception was that the consent of the Treasury
was necessary to the alicnation of any of the corporate
real estate.

The third and last great reform carried out by the
Whig Government was concerned with the highways.
The Highway Act, 1835, was by no means so funda-
mental as the others. It roused no political opposition.
It is noteworthy, however, because it consolidated as
well as amended the highway law. It provided that the
vestry of every parish maintaining highways slould
clect onc or more persons to serve the office of sur-
veyor for the ensuing year; but if it was preferred, a
salarted surveyor might be appointed. The parish
might apply to the justices for a highway district of
two or more parishes to be formed in order to have a
paid surveyor for the district. Also, a populous parish
might itself have a highway board nominated by the
vestry.
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What is most interesting about this enactment from
our point of view is that it is completcly in the line of
eighteenth-century development and bears no impress
of the age of reform except the power to appoint paid
surveyors. It provides no new division of the country
for highway purposes. It gives powers to the vestries
and to the justices. It docs not provide for the election
of highway boards. It contains no provisions for
central control. It is worth mentioning only because
it illustrates the chaos into which further development
of this kind will throw English local government.

§ 2. The Public Health Agitation

A moment’s reflection is enough to show that the age
of reform had barely touched the problem of the towns.
It had enabled a better police organisation. It had
provided a brand-new poor law system. It had pro-
vided means, but wholly inadequatec means, for the
better repair of the roads. But it had not touched
the main problems of urbanisation and it had not solved
the problem of road transport. Few pcople, and
certainly none in public life, had even realised that
the problem existed.

It neceded a person of intelligence to grasp the
problem and a forceful personality to drive home the
lesson that he had learned. The intelligence and the
personality were found in Edwin Chadwick, though he
received valuable assistance from Dr. Southwood
Smith and Dr. (afterwards Sir) J. P. Kay-Shuttle-
worth. The Royal Commissioners on the Poor Laws
had assumed that the real problem of the poor law
was the able-bodied unemployed. Chadwick as Secre-
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tary of the Poor Law Commissioners soon realised that
this was not so. The problem of poverty was in large
part the problem of sickness. The way to reduce the
poor rates was to prevent sickness. Already in 1838
the Poor Law Commissioners pointed out that the
Poor Law Act needed amendment so as to enable them
to deal with the nuisances that created disease and so
gave risc to destitution. When the Report came
before Parliament, the Commissioners were ordered to
make further inquiries as to the causes of disease.
Chadwick, it should be mentioned, suggested this
procedure to the Bishop of London, who moved the
motion. A Select Committee reported in 1840 after a
debate which was regarded as of such small importance
that it is not reported in Hansard. In 1842, the report
of the inquiry ordered in 1839 was published in three
volumes. Much of it, needless to say, was written by
Chadwick. But the Conservative Government could
not suddenly create a new branch of government.
Accordingly, a strong Royal Commission was nomin-
ated in 1843. It reported in 1844 and 1845 and
confirmed Chadwick’s views.

The crises over the Corn Laws obstructed further
legislation. But meanwhile in 1845 and 1847 ten
““ Clauses Acts” were passed. Their purpose was to
set out provisions which might be included by reference
in later private Acts. They dealt, among other things,
with such matters as the acquisition of land, the
improvement of towns, markets, and fairs, gas and
water works, and town police. They were not of
immediate application; they made no change in the
law; but it was now a simple matter for any borough
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council or body of citizens to obtain vast powers of
local government without having to fight over every
clause. These Acts are still in force, and some of
them have been incorporated by general legislation.
For the most part, they merely repeat the provisions
of former private and local Acts.

The settlement of the Corn Law question enabled the
new Liberal Government of 1847 to proceed with
general legislation. In 1848 were passed the first
Public Health Act and the Nuisances Removal and
Discases Prevention Act. The Public Health Act was
a temporary statute, and it was tentative in its pro-
visions. It provided, in the first place, for a General
Board of Health, with the First Commissioner of Works
as chairman. On the application of one-tenth of the
inhabitants of any populous place, thc Board had
power to set up a local board of health. If the ordinary
annual death-rate exceeded 23 per 1,000, the General
Board could set up a local board whether the inhabit-
ants petitioned or not. The General Board could in
time of danger from epidemic disease acquire com-
pulsory powers by putting into force the Nuisances
Removal and Diseases Prevention Act.

This Act clearly owes much to the poor law reform.
It is true that in a borough the council would be the
local board of health, but elsewhere the boards were to
apply to those urban areas which caused the major
problem. There was, too, a strong element of central
control. But it was a weak Act, as different from the
Act of 1834 as the Government of 1848 was from that
of 1834. It would probably not have been passed but
for an impending epidemic of cholera. Even with that
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incentive, it was hardly powerful enough in its nature
or wide enough in its scope to do more than touch the
fringe of the problem.

The General Board of Health contained as one of its
threc members Edwin Chadwick, and in 1850 South-
wood Smith was also appointed. But, probably as a
result of Chadwick’s enthusiasm, it had a strong
centralising tendency and it aroused angry opposition.
It was appointed for five years. Its lifc was prolonged
for one year, but the renewal of its mandate was
defeated in 1854 and its place was taken by a new
board which was a board only in name and really
consisted of a paid president responsible to Parliament.
Chadwick went into retirement, The Times rejoicing,
¢ Asculapius and Chiron, in the forms of Mr. Chadwick
and Dr. Southwood Smith, have been deposed, and
we prefer to take our chance of cholera and the rest
than to be bullied into health.” The ¢ Board” of
1854 was continued until 1858. Its compulsory
powers were then allowed to lapse and its super-
visory and medical powers transferred to the Privy
Council.

The “ intercsts > had triumphed and Chadwick had
been removed, but the problem remained. Between
1858 and 1871 therc were epidemics of diphtheria,
typhus, cerebro-spinal meningitis, cholera, yellow fever,
and cattle plaguec. The mecdical department was
compelled to investigate the causes not only of these
diseases but of many others as well. A Sanitary Bill
was drafted in 1866 and was almost lost in the political
upheaval created by the defeat of Lord Russell’s
Government on its Reform Bill. But another epidemic
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of cholera was approaching and the Bill was saved.
It now became the duty of local authorities to suppress
defined nuisances and their powers were considerably
enlarged.

But the primary problem of administration lay in
the chaos of authorities and powers that the tentative
legislative efforts of twenty years had crecated. Powers
were vested in the vestry, the guardians of the poor, the
local boards of health, the borough councils, and the
improvement commissioners. In 1868-69 a Royal
Commission was set up by the Conservative Govern-
ment. It reported in 1871. It proposed that * the
present fragmentary and confused sanitary legislation
should be consolidated,” ¢ that the administration of
saritary law should be madc uniform, universal, and
imperative throughout the kingdom,” and that ‘ all
powers requisite for the health of towns and country
should in cvery place be possessed by one responsible
local authority, kept in action, and assisted by a
superior authority.”

The Report was accepted at once by the Govern-
ment. The Local Government Act, 1871, set up the
Local Government Board and transferred to it the
public health functions of the Privy Council and the
Home Office, the functions of the Poor Law Board and
the functions of the Registrar-General’s Office. An
Act of 1872 provided additional powers for the Local
Government Board (transferring the functions of the
Home Office under the Highway Acts and Turnpike
Acts) and setting up local sanitary authorities through-
out England and Wales outside London. An amend-
ing Act was passed in 1874, and the law of public
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health was consolidated in the great Public Health
Act, 1875.

Since consolidation was so rapid, it is convenient to
describe the new system as it was after 1875. Outside
London, the whole country was divided into urban
sanitary districts and rural sanitary districts. The
urban districts were the districts of boroughs, of
improvement commissioners, and of local boards,
whether created before or after the Act, and provision
was made for removing intersccting boundarics. The
rural districts were the poor law unions less those
portions which were urban districts. The local boards
(urban sanitary authorities) were to be elected. The
rural authorities were to be the guardians of the
union representing parishes in rural districts. The
Local Government Board was given substantial powers
of control, but by no means so grcat as those given by
the Poor Law. The local authorities had wide and
compulsory powers of dealing with public health. —

Nor was the Act limited to public health. It dealt
also with highways. The Act of 1835 had already
been considerably amended, especially by the High-
way Act, 1862. The justices had reccived extended
powers of forming highway districts governed by
highway boards. The boards were formed partly of
Jjustices and partly of ““ waywardens > clected by the
parishes. They had power to appoint paid officers.
Under the Public Health Act, the urban sanitary
authoritics became the highway authorities for their
areas, while in rural districts the old law continued to
apply. It will be well to mention here that the High-
ways and Locomotives (Amendment) Act, 1878,
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provided that, as far as possible, highway districts
should be coterminous with rural sanitary districts,
and enabled the guardians to become the highway
authority in such cases.

The great public health legislation of 1871-75
enabled the problem of the towns to be solved. It has
been much amended and extended by later legislation.
Its provisions remain, nevertheless, the basis of the law.
It is evident that it owes much to the poor law reform
of 1834. Yet it owes much, too, to the legislation of
1835. For the borough councils werc and have been
since the most important public health authorities.
The control of public health by the Local Government
Board was by no means so great as its control of the
poor law. Chadwick, by his very enthusiasm for
centralisation, had compelled the maintenance of a
great deal of decentralisation. The urban areas
became urban districts because the weight of the
problem pressed upon them. Yet Chadwick’s poor
law unions, deprived of their urban nuclei, became
the rural sanitary districts. Above all, by 1878,
Bentham’s notion of general ‘sub-legislatures” had
made some progress. The urban sanitary authorities
were highway authoritics but not poor law authorities.
The poor law guardians were, in rural areas, the
sanitary authorities and, in many places, the highway
authorities.

There was, however, already another type of ad hoc
authority in existence. In 1870 the State at last
recognised that popular education could not be
achieved through religious bodies alone. The Elemen-
tary Education Act, 1870, had authorised the election
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of school boards, to provide education under the con-
trol of the Education Department of the Privy Council
in those arcas where voluntary schools did not exist or
were not sufficiently numerous. These school districts
were the boroughs and, outside the boroughs, combina-
tions of parishes formed by the central authority.

§ 3. The Counties

All this time no fundamental change had taken place
in the position of the county justices. Public health
was primarily a new service. It did not interfere with
the justices’s powers. Indeed, their judicial powers,
especially in respect of nuisances, had been increased.
Morcover, the justices’ powers had increased in other
directions. County police forces became compulsory
in 1839, and the justices werc naturally the police
authorities. The Act of 1835 had increased the
justices’ highway powers. But it was truc that there
had been a tendency to ignore the county areas. The
poor law unions, the highway districts, the sanitary
districts, and the school board districts had been
created without reference to county boundaries. Yet
the successive Governments felt some diffidence in
reforming county administration. The justices had
immense influence in county elections, and until 1884
the counties had proportionately to population a much
better parliamentary representation than the boroughs.

Bills were drafted to deal with the counties on the
lincs adopted in the boroughs. Sir Charles Dilke, who
was president of the Local Government Board from
1882 to 1885, had had drafted a Bill to deal with both
county government and the districts. He wanted
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elected county councillors, without aldermen. He
wanted to reform the unions and the districts at the
same time. He proposed that 100,000 population
should exclude a borough from the county. He
intended that the school boards should be dissolved and
their functions transferred to the borough and district
councils.

But such a comprehensive measure would have raised
enormous political opposition and would have occupied
a substantial amount of Parliamentary time. Ac-
cordingly, it was pigcon-holed in 1884 and was never
again brought forward as a whole.

The county portion alone was brought forward by
the Conservative Government in 1887. It was, of
course, modified to suit the new political conditions.
The aldermen whom the House of Lords had insisted
upon in 1835 found in the new measure a place that
the Liberal Government would have denied them.
The opposition of the big towns compelled the Govern-
ment to exclude from county government all boroughs
with more than 50,000 inhabitants. On the other
hand, London was given a county council.

Clearly, the Local Government Act, 1888, followed
the traditions of the Municipal Corporations Act of
1835. The counties maintained their historic boun-
daries except so far as the great towns became county
boroughs. Yorkshire has three county councils, Lin-
colnshire three, Sussex and Suffolk two each, mercly
because there had been separate commissions of the
peace. For the same reason the Soke of Peterborough
and the Isle of Ely became separate administrative
counties; and for the same reason Lancashire and



60 LOCAL GOVERNMENT LAW

Rutlandshire each had a single county council. The
county councils, too, were not ad hoc authorities but
“ sub-legislatures.” They were given control of the
main roads. They shared with the justices the control
of the police. They rcceived from the justices the
control of bridges. They dealt with the pollution of
rivers. They made bye-laws; and they had other mis-
ccllaneous powers. The highway boards, the school
boards, the sanitary authorities, and the guardians
remained in existence, but the county councils were
given certain powers of control over the sanitary
authoritics.

Further, the element of central control, though
greater than in the Act of 1835, was small. Indeed, it
was hoped that some of the functions of the central
government could be devolved upon the county
councils. Power was given for this purpose; but the
hope was vain and the power was never cxercised.

The sccond part of Dilke’s programme was not
completed until 1894. In the meantime, there had
been a sentimental agitation, led by one Toulmin
Smith, for a return to village life. It was assumed that
the villages had once been democratically governed by
the inhabitants themselves, as the Greek city states
were governed. The assumption was, of course, false
history. At no time since the Norman Conquest had
the parish been governed otherwise than by the lord or
squire and the rector. Nevertheless, provision was
made in the Local Government Act, 1894, for the
calling of parish meetings in rural parishes. In the
larger parishes there were to be parish councils as well.
The sanitary authorities became urban and rural dis-



MODERN LOCAL. GOVERNMENT 61

trict councils. The urban district councils were simply
the urban sanitary authorities, but under a new name
and differently elected. The rural district councils
were newly clected bodies. The rural district coun-
cillors were to be guardians of the poor also, though
guardians were also to be clected to represent the urban
districts of the union. Thus, the rural district council
and the board of guardians became for the first time
independent bodies, though the rural district council-
lors were members of both bodies.

The Bill was not passed without opposition. It wasin
the Housc of Commons for forty-seven days and in the
House of Lords for ten days. Mr. H. H. Fowler (after-
wards Lord Wolverhampton), the President of the Local
Government Board, spoke 803 times and dealt with
1,400 amcndments. It is perhaps not without interest
to note that on this Bill Mr. Gladstone made his last
speech in the House of Commons. It should be
added, too, that it was an attack on the House of Lords
for the many amendments that they insisted on making.

The Act obviously owed much to the Act of 1834.
It contained no provision for aldermen. It dealt with
arcas which were intended to be reasonably convenient
for administration; and powers were given to the
county councils to modify areas with that end in view.
There was far more central control than in the Act of
1835. The district councils were, primarily, public
health authorities, though provision was made for the
extinction of highway boards and the transfer of their
powers to the district councils. It should be added
that the parish organisation has never achieved the
success that was prophesied for it.
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When Goschen was President of the Local Govern-
ment Board he had spoken of local government as ““ a
chaos of areas, a chaos of franchises, a chaos of authori-
ties, and a chaos of rates.” He himsclf had initiated
the examination of proposals of reform which were put
into form by Sir Charles Dilke and enacted in the Acts
of 1888 and 1894. Something had been done by 1895
to remove part of the chaos. There was a hierarchy
of *“ sub-legislative > authorities. There were still poor
law unions and school board districts. Frequently,
too, even the boundaries of districts and counties inter-
sected.  Nevertheless, the vestries had practically dis-
appeared; the highway boards were on the point of
disappearing; there were three rates only. All later
developments have emphasised the authority of the
county councils, borough councils, and urban and rural
district councils. English local government had taken
a long step towards rationalisation.

§ 4. The Inadequacy of Public Health Powers

The Public Health Act of 1875 was an enormous step
forward. Its powers have nevertheless proved to be
inadequate. It was built up out of the provisions of
local Acts, and many local authoritics began almost at
once to extend it by local Acts. On four occasions,
1890, 1907, 1925, and 1936, many of thesc local pro-
visions were made gencrally available by amending
Acts. But the real difficulty of the Public Health Act
was that it did not go to the root of the problem. It
regulated the existing system but did not provide for the
fundamental reorganisation of that system. If a man
has a diseased body, something can be done by drugs
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and by compelling him to live according to rules to
make him hecalthier. But a constitution which is
thoroughly unsound cannot be converted into that of a
vigorous young man.

The Public Health Act made recasonably effective
provision for the supply of water, the making of sewers,
the paving of strects, the treatment of disease, the
prevention of obnoxious trades, the regulation of new
structures, and so on. Such provisions were essential
to civilised life in industrial conditions: but they were
not enough. The Industrial Revolution had already
done its worst. The slums cannot be improved, they
can only be removed. New developments had to be
fitted into an existing system which was fundamentally
unsound. Morcover, the initiative in development
was left to the individual. A house had to satisfy
bye-laws, but in other respects it might be any sort of
house, placed wherever a private speculator thought
fit. No houses were provided unless there was a profit
to be made.

As I have said elsewhere —

* Public Health law came a century too late. It
shut the stable door after the horse had escaped. For
in the main it contains a system of regulation. It is a
hypothetical imperative: i/ someone does something,
then something else shall happen. It has therefore
enabled local authorities, so far as they were willing, to
control the developments which have taken place since
1870. The real harm had been begun one hundred
years before. The expansion of England since 1870 has
been great indeed, but it is small as compared with the

! Law relating to Town and Countyy Planning (1st Edition), p. 3.
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expansion in the previous years. Moreover, the first
step lies with some individual. No doubt local authori-
ties have powecr to establish sewerage systems, to supply
watcr, to make up streets, to provide against epidemics,
and to do other things on their own initiative. But
these powers assume first the existing urban units, and,
secondly, the development of those units by private
individuals.

“ If a landowner, whether of a great estate or a single
plot of ground, wishes to build a house or crect a
factory, the local authority may say yea or nay, condi-
tionally or unconditionally. But the initiative is that
of the private person. He determincs in relation to his
own nceds or cxpectation of profit where he wants to
build, how he wants to build, and what he wants to
build. The public health authority determines in rela-
tion to his land and the rest of the built-up arca whether
it is desirable in the public interest that these things
should be done. They do not proceed themselves to
develop the land, nor have they established any plan
for general development by private persons. Each case
presents itself to them in isolation.”

In other words, the Public Health Act had three
fundamental defects:

(1) It did not provide for a fundamental reorganisa-
tion of the towns.

(2) It did not enable local authorities themsclves to
develop the towns.

(3) It did not provide effectively either for the
planning of new developments or for the restriction
of modifications of the existing system in accord-
ance with plans. The law of housing and town and
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country planning has been developed to deal with
these defects.

We need not trace the history in detail, since the
provisions originally enacted in the Housing of the
Working Classes Act, 1885, were consolidated and
amended in the Housing of the Working Classes Act,
189o. New housing powers and also town planning
powers were conferred by the Housing, Town Planning,
etc., Acts of 1909 and 1919. There were amendments
in 1921, 1923, and 1924, and the two branches were
consolidated in the Housing Act, 1925, and the Town
Planning Act, 1925. A scries of Housing (Rural
Workers) Acts began in 1926, and the Acts of 1026 to
1938 formed a special branch of the law outside the con-
solidated provisions. Housing Acts of 1930 and 1935
much amended the powers consolidated in the Act of
1925, and there was a new consolidation in the Housing
Act, 1936, which had alrcady been amended so far as
its financial clauses are concerned by the Housing
(Financial Provisions) Act, 1938. The Town Planning
Act, 1925, was amended and consolidated in the Town
and Country Planning Act, 1932.

"The result of this development was that by 1939 the
three defects had been met, though no one would sug-
gest that the legislation was perfect. The first defect
had been met in part by the conferment of powers to
compel the repair of property unfit for habitation which
can be put into an inhabitable condition at a rcasonable
expense and the demolition of such property as cannot
be rendered fit in this way. The main provisions for
this purpose are to be found in Part II of the Housing

Act, 1936. This alone was not enough, and powers for
LGL.—3
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the clearance of slum arcas and the replanning of semi-
slum arcas by means of morc thorough and systematic
schemes of destruction and redevelopment are now
contained in Part IIT of the same Act.

The second defect had in part been remediced by the
powers of local authorities to provide housing accom-
modation. Though such powers were first given in
1851 and were systematised in Part III of the Housing
of the Working Classes Act, 1890, they were not effec-
tively exercised until Government subsidies became
available under a serics of Acts beginning in 1919. The
powers are now contained in Part V of the Housing Act,
1936, though subsidies had not been available since
1933 cxcept for the rchousing of persons displaced by
slum clcarance and redevelopment, or in relief of over-
crowding, or in the provision of cottages for rural work-
crs. The powers have nevertheless been much used,
and arc responsible for the creation of thc municipal
housing ecstates which are such a characteristic of
modern urban development.

The third defect had not really been eradicated.
Town planning powers were conferred in 19og and are
contained in a much more developed form in the Town
and Country Planning Act, 1932; but the planning of
development is long and complicated and, it is feared,
expensive because of prospective claims for compensa-
tion; and in most parts of the country little more than
the first steps have been taken.

§ 5. The Period of Rationalisation

No mention can be made of the vast subsidiary
powers which now exist. Enough has been said to
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show that enormous developments took place during
the last quarter of the nineteenth century and during
the present century. The guiding hand of the Local
Government Board and the Ministry of Health has
restrained a too chaotic development of local govern-
ment and has provided for some measure of co-ordina-
tion. But several elements of disorganisation remained
at the beginning of the century.

(1) Besides the main group of authorities, borough,
county, district, and parish authorities, there were
separate poor law guardians and school boards. The
school boards were extinguished in 1go2 and thcir func-
tions transferred to borough, county, and urban district
councils. In 1945, under the Education Act, 1944, the
councils of counties and county boroughs became the
local education authorities. The guardians were not
abolished until 1930, when their functions werc trans-
ferred to the councils of counties and county boroughs
under the Local Government Act, 1929. Apart from a
few minor functions such as land drainage, the func-
tions of local governments arc now cxercised by the
general authoritics. The ad hoc principle of the Act
of 1834 has almost entirely disappeared. In many
respects, however, the distribution of functions does
not accord with modern conditions.

(2) Though something had been done under the
Acts of 1888 and 1894 to systematise the areas
of administration, there were still many intersecting
boundaries. Moreover, the areas were in many cases
not based on convenience of administration but simply
on history, and modern developments have in many
cases rendered inconvenient areas which were at one
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time convenient. So far as the counties are concerned,
little has been done to remedy these defects. In the
case of a county borough modifications have involved
prolonged controversy between the borough and the
neighbouring county. Since modifications can be
made only with Parliamentary sanction, developments
tend to lag behind changing conditions. Within the
administrative counties, however, the problem has been
rendered less acute by the provisions of the Local
Government Act, 1929, now incorporated in the Local
Government Act, 1933, for the periodic revicw of the
boundaries of boroughs, districts, and parishes.

(3) The rationalisation of the authorities necessarily
involved some rationalisation of their financial powers
and obligations. The process was assisted by the
cnactment of certain provisions relating to loans in the
Local Loans Act, 1875, and the Public Works Loans
Act, 1875. But the rating system was not reorganised
until the Rating and Valuation Act, 1925. Develop-
ments since 1925, cspecially in the Rating and Valua-
tion (Apportionment) Act, 1928, and the Local
Government Act, 1929, have emphasiscd the problem
which has never yct been effectively faced, the problem
whether some better system of local taxation than the
rating system cannot be found. But local authorities
no longer rely entirely on their income from property
and charges and on rates. Substantial sums were
given by way of grants in aid of specific services, such as
education, police, roads, housing, and various branches
of public health. The reduction of ratcable values by
the Local Government Act, 1929, and the provision of
grants in substitution for loss of rates compclled a re-
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consideration of part of the grant system, and the Act
of 1929, as amended, provides a complicated grant
system in place of all former grants except those for
housing, education, police, certain kinds of roads,
and a few others. The new system has proved by no
means satisfactory; but fundamental alterations nced
not be expected.

(4) The rationalisation of the local government
franchise was effected for a completely different reason.
It was part of the reform carried out by the Representa-
tion of the Pecople Act, 1918. The franchise was
stated in a single section of the Representation of the
Pcople (Equal Franchise) Act, 1928. By the Repre-
sentation of the People Act, 1945, however, the parlia-
mentary elector was given a vote in local government
clections also.  The special local government franchise
was retained, and a person entitled to be registered as a
local government clector could be put on the * rate-
payers’ register ’ if he made application for that
purpose.

(5) The final rationalisation is in the law itself,
The rationalisation of the authorities and of the rates
which they levy has cnabled the Parliamentary
Counsel to put the law into a rcasonably intelligent
shape. Education law was consolidated in the Educa-
tion Act, 1921, though it has since been much amended.
Rating and valuation, housing, and town planning
were consolidated in 1925, though subsequent amend-
ments make reconsolidation desirable. So far, no steps
have been taken to reconsolidate the Rating and
Valuation Act, 1925, and its amending legislation.
But as a result of amendments by Acts of 1930 and 1935
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a consolidated Housing Act was produced in 1936.
The law of town planning was both amended and
reconsolidated by the Town and Country Planning
Act, 1932. But the core of the problem was the law of
local government organisation and of public health.
The two subjects are clearly related historically, since
the Public Health Act, 1875, crcated many of the
districts and gives the most important powers of
borough councils as wecll as consolidating the law of
public health. So complicated had the task become
by 1930 that mere consolidation was not cnough. The
Public Health Acts of 1890, 1907, and 1925 were merely
the outstanding measures amending and adding to the
Act of 1875. The tenth edition of Lumley’s Public
Health contained ncarly 4,000 pagcs, and there were
numerous provisions which, as interpreted by the courts,
made complete nonsense.® Accordingly, the Minister
of Health in 1930 appointed a special committee, the
Local Government and Public Health Consolidation
Committee, with the following terms of reference:
“With a view to the consolidation of the cnactments
applying to England and Wales (exclusive of London)
and dealing with (@) local authorities and local govern-
ment, and (b) matters relating to the public health, to
consider under what heads these enactments should be
grouped in consolidating legislation and what amendments

of the existing law are desirable for facilitating consolida-
tion and securing simplicity, uniformity, and conciseness.”

The Committee decided that it could not carry out
this duty effectively except by preparing draft Bills.
1 The most famous example is the law of ‘ single private drains ”:

see Jennings, * Judicial Process at its Worst,” Modern Law Review,
Vol. 1, p. 111,
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As a result of its labours, three Acts have alrecady been
passed by Parliament—the Local Government Act,
1933, the Public Health Act, 1936, and the Food and
Drugs Act, 1938. One most important branch of
public health law which remains unconsolidated is the
law of streets; but most streets arc highways, and the
law of highways is to be found in a chaotic scries of
statutes beginning for practical purposes (for it really
begins with Magna Charta) with the Highway Act,
1835. Accordingly, it became necessary to consider
the law of streets and the law of highways together, and
the Ministers of Health and Transport have set up
another committec to examine and report on the whole
subject.

§6.  The Period of Planning

The last of our periods has only recently begun, but
its gencral tendency is already very clear. It is the
period in which the local authorities become instru-
ments for what is called a ““ national policy ’ : that is,
the general tendencics of administration are laid down
centrally and the appropriate departments are in-
structed to secure the execution of a national policy.
So far the central planning is partial only, and there is
as yet no national plan to which the various depart-
mental policies conform, though, of course, some
co-ordination is cffected by the general responsibility
of the Cabinet.

The field in which development is most urgent is
obviously housing. Before the war houses were being
built at the rate of 300,000 a ycar, and since this was
much higher than was required to meet the increase of
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population, it was possible to clear the slums and
rclieve overcrowding. Betwecn 1939 and 1945, how-
ever, less than 200,000 houses were built. During the
same period, 200,000 houses were totally destroyed by
cnemy action, and 250,000 werc madc completely
uninhabitable. Three million other houses were
damaged, but were made fit for habitation by tempor-
ary or permanent repairs. A White Paper on Housing
(Cmd. 6609) was issued in March 1945, and it was
announced that for two years after the end of the war
exceptional mecasurcs would be taken to meet the
cmergeney thus created.  No doubt in due course
there will be special legislation. At the moment there
is merely the power in the Housing (Temporary Pro-
visions) Act, 1944, to extend the power in section 1 of
the Housing (Financial Provisions) Act, 1938, to grant
subsidies for new houses, and also the power in the
Housing (Temporary Accommodation) Acts, 1944 and
1045, to provide temporary houscs to be maintained
and let by the local authorities.

It is not, however, a mcre question of building
houses, but also a question of finding out where to put
them. On this subject there were even before the war
doubts about the adequacy of our legislation. Local
authoritics were empowered to plan the development
of their areas by means of town and country planning
schemes, but there were numecrous difficulties in the
Town and Country Planning Act, 1932. What is
cven more important is that it was not the local
authorities which determined whether cheir arcas
should be developed or what the pace of development
should be. Population follows employment, and if
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private industry decided to move out of an area, what
was wanted was not planning of new developments but
the contraction of existing scrvices.  Special legislation
was therefore provided for what were first called
““ depressed arcas,” then ‘“special areas,” and now,
under an Act of 1945, *“ development arcas.” On the
other hand, there were many arcas, cspecially in the
neighbourhood of London, which were developing so
rapidly that the long process of planning under the Act
of 1932 was far too slow to deal with the matter. In
1937 a Royal Commission on the Location of Industry
was appointed, and its report (thc Barlow Report,
Cmd. 6153) was published in 1940. The report sug-
gested that the problem of the distribution of industry
must be tackled on a national scale, though the Com-
mission was not agrced as to the organisation and
functions of the national authority to be provided.

One aspect of the problem was in any case omitted
by the Royal Commission as outside its terms of refer-
ence. The newer industrics were in many cases being
cstablished on the best agricultural land, and in any
event population was being attracted away from the
land into the towns. This problem was therefore
examined in the Report of the Committee on Land
Utilisation in Rural Areas (the Scott Report, Cmd.
6378), published in 1942. The Committee, like the
Royal Commission, favourcd a national authority
planning on a national scale, and for this purpose
reccommended a National Planning Commission.
Eventually, in 1943, the Ministry of Town and Country
Planning Act authorised the appointment of a Minister

of Town and Country Planning charged with the duty
L.GL.—3* ’
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of ““securing consistency and continuity in the framing
and exccution of a national policy with respect to the
use and development of land throughout England and
Walcs.” Power was also conferred to appoint a Com-
mission or Commissions, but so far no such action has
been taken under it.

Onc of the special problems which had restricted the
valuc of the Act of 1932 was the enormous cost of
compensation to be paid by local authoritics whenever
restrictions were imposed on land by planning schemes.
The power to take ‘‘ betterment” where a scheme
improved the value of land was so hedged about with
restrictions that it could not be regarded as a sct-off.
The question was therefore referred to an Expert
Committec on Compensation and Betterment, which
issued a report in 1942 (the Uthwatt Report, Cmd.
6386). The Committee recommended the immediate
vesting in the State of all rights of development, and the
purchase by the planning authority of all arcas requir-
ing redevelopment. The Government did not accept
the proposals of the Uthwatt Committce, but issued its
own proposals in a White Paper (The Control of Land
Use, Cmd. 6537). These were in turn criticised in the
House of Commons and, as the Coalition Government
was in process of breaking up, the matter was left for
future consideration by the new Government. Mean-
while, however, the Ministry of Town and Country
Planning had been at work. The Town and Country
Planning (Interim Development) Act, 1943, brought
the whole country within interim development orders,
cven where no orders had been made on the applica-
tion of the planning authorities, and some amendments
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were made in the gencral law, so as to prevent uncon-
trolled development pending the making of town and
country planning schemes. The Town and Country
Planning Act, 1944, provided for development schemes
for blitzed areas and simplificd the law for the acquisi-
tion of land required for development. In this field,
too, it is clear that there will be further legislation.

No fundamental reform has yet been attempted in the
ordinary realm of public health. In 1944, however,
the Government issucd a White Paper on a National
Water Policy (Cmd. 6615). Its title indicates its
general idea. It considered that the powers of the
Minister of Hcalth were vague and ill-defined, and
that a national water policy should be laid down and
be enforced by the Minister. The first piece of legis--
lation was a small measure, the Rural Water Supplies
and Sewerage Act, 1944, which merely authorised the
making of grants towards the expenses of rural water
supplics and scwerage schemes. The powers necessary
for the carrying out of the national water policy were,
however, provided by the Water Act, 1945, which
specifically placed on the Minister of Health the duty
*“ to promote the preservation and proper use of water
resources and the provision of water supplies in Eng-
land and Wales, and to secure the effective execution
by water undertakers, under his control and direction,
of a national policy relating to water.”

In other parts of public health administration
there have so far been no such developments, but one
proposal is of such importance that, when it is carried
out, substantial amendments in this book will become
necessary. It is the complete, or the virtually com-
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plete, supersession of the poor law. This proposal was
made as long ago as 1909, in the famous Minority
Report of the Royal Commission on the Poor Laws, the
work of Sidney and Beatrice Webb. The proposal was
to ““ break up ” the poor law and to allot the function
of rendering assistance to the various authorities
concerned with children, the sick, the aged, the unem-
ployed, etc. The proposal was never specifically
accepted, but slowly it has been put into operation.
There arc now sufficient powers vested in the local
authorities by the Education Act, 1944, to render poor
law assistance to children unnccessary. The widows
and orphans of ‘insured persons” now receive
pensions and allowances under the Widows, Orphans
and Old Age Contributory Pcensions Acts, and supple-
mentary pensions and allowances may be provided in
case of need by the Assistance Board. Insured persons
who are sick or incapacitated can obtain financial as
well as medical assistance under the National Health
Insurance Acts. Aged persons reccive pensions either
under the Widows, Orphans and Old Age Contri-
butory Pensions Acts, or under the Old Age Pensions
Acts, and supplementary pensions may be obtained
from the Assistance Board. Unemployed persons
receive either unemployment insurance or unemploy-
ment assistance under the Unemployment Acts.
Blind persons receive old-age pensions or assistance
under the Blind Persons Acts. In consequence of all
this legislation, the poor law has already been reduced
to small proportions, and in fact the Unemployment
Act, 1934, forbids the grant of poor relief to able-
bodied persons. Therc are, however, gaps in the
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legislation which still require recourse on occasions to
the poor law. When the policy of the White Paper on
Social Insurance (Cmd. 6550) has been put into
operation, there will be no further need for the poor
law. One small part of the plan has been put into
effect by the Family Allowances Act, 1945, and a Mini-
stry of National Insurance has already taken over the
administration of the various insurance and pcnsion
schemes pending the completion of the social insurance
plan.

Part of the Beveridge Scheme was the creation of a
comprchensive national health service, and a White
Paper has been issued under that title (Cmd. 6502)
and has been debated in the House of Commons, but
thcre was sufficient controversy to prevent further
progress under the Coalition Government and the task
has been handed over to the Labour Government.

Meanwhile, the Board of Education had prepared
and discussed plans for a general development of the
education scrvice. A White Paper on Educational
Reconstruction was published in July 1943 (Cmd.
6458) and eflect was given to it by the Education Act,
1944. The Board of Education was converted into a
Ministry of Education, and the Minister had imposed
on him the duty ““to promotc the education of the
people of England and Wales and the progressive
development of institutions devoted to that purpose,
and to sccure the effective exccution by local authori-
ties, under his control and direction, of the national
policy for providing a varied and comprehensive
service in every area.” The anomaly of the *“ Part I1I
authority ”—the borough or urban district council
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excrcising functions in relation to elementary cducation
only—was removed, and the councils of counties and
county boroughs became the local education authorities
for all purposes.

Finally, it became necessary to consider the general
structure of local government. In August 1944 the
Minister of Health stated in the House of Commons :

“ Various proposals rclating to the reform oflocal govern-
ment in England and Wales put forward by the local
government associations and reccived from other authorita-
tive sources have been carcfully considered. Tt is clear
from these that there is no general desire to disrupt the
existing structurce of local government or to abandon in
favour of some form of regional government the main
features of the county and county borough system; and
the Government do not consider that any casc has been
madec out for so drastic a change. On the other hand, the
Government are satisfied that within the general framework
of the county and county borough system there is need and
scope for improvements, and in particular for amending
the machinery of the Local Government Act, 1933, xclalmg
to adjustments of status, boundaries and areas.

Accordingly, the Minister discussed the matter with the
local authorities’ associations and subsequently issued a
White Paper on Local Government in England and
Wales during the Period of Reconstruction (Cmd.
6579). The document is essentially conservative and
makes no proposals for fundamental changes. In the
main it is concerned with alterations of status and areas,
and in this respect effect was given to its proposals by
the Local Government (Boundary Commission) Act,
1945. This Act establishes a Boundary Commission
empowered to issue orders for changes of status and
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boundarics of counties, county boroughs, and county
districts outside London and Middlesex. Where the
proposals affect a county or a county borough, however,
the orders will be provisional only, and will thus require
confirmation by Parliament. It is proposed to hold
an inquiry into the local government of London.

In respect of local finance no change was suggested,.
though the General Exchequer Grant must in any case
be undertaken soon after the end of the war. Mean-
while one change of considerable importance has
alrcady been made. The White Paper on Employ-
ment Policy (Cmd. 6527) implies that local borrowing
will be controlled by the central government in such a
manner as to minimisc unemployment. The first step
in this direction has been taken by the Local Authori-
ties Loans Act, 1945, which requires local authorities
to raise their loans through the Public Works Loan
Commissioners until 1g50.

Local Government is thus in a process of transition.
In principle it will remain unaltered, unless present
plans arc changed, and the development of a system of
regional government has been ruled out. Nevertheless,
the various local services are being placed under much
stricter central control with the aim of securing the
execution of a national policy in relation to each major
service. This will not prevent the exercise of a wide
mecasure of local discretion, but it requires a much
more positive approach on the part of the central
authorities.



CHAPTER 1V

LOCAL AUTHORITIES AND THEIR
ORGANISATION

§ 1. Local Authorities

Our historical survey enables us to rcalise that gradu-
ally the ad hoc authorities have disappeared; and with a
few exceptions all the functions of local government are
exercised by clected councils, cach of which has a sub-
stantial administrative jurisdiction over a given area.
For some purposes local authorities may combine in the
appointment of a joint committee or joint board. For
instance, not all public health authorities have enough
demand for hospital accommodation to require the
provision of a separate hospital. Consequently, several
authoritics may combine to form a joint hospital board
to provide and maintain a hospital for the reception of
the sick under the care of any of them. Again, it may
be convenient for a single drainage system to be pro-
vided for an area governed by several local authorities.
Agreements may be made for one authority to operate
the system and to receive contributions from the others;
alternatively a joint sewerage board may be sct up.
The control of vagrancy is another service which may
require to be exercised over a large area. Accordingly,
over most of the country there are joint vagrancy
committees.

There is a new tendency to make the use of joint
8o
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boards and joint committees compulsory. Under
section 6 and the First Schedule of the Education Act,
1944, where it appears to the Minister of Education that
the establishment of a joint board as the local education
authority for the areas of two or more councils (which
may include the council of a non-county borough
whose population is not less than half of the population
of the county in which it is situated : e.g. Cambridge) is
desirable, the Minister may by order constitute a joint
board for that purpose. Unless the councils agree, the
Minister must first hold a local inquiry.  Further, if the
Minister considers that the local education authorities
should combine for some but not for all of their educa-
tional functions, he may, after consultation with the
authorities, by order establish a joint cducation com-
mittee. Similarly, undersection8ofthe Water Act, 1945,
a joint water board may be formed without application
from any of the local authorities, and under section g
a joint committcc may be cstablished in the same way.

It is first necessary, however, to study the ordinary
administrative arcas. Let us imagine a map of Eng-
land and Wales. We will pay attention first to the
County of London. This is not the whole of the urban
area centred upon Charing Cross. The boundarics
were fixed in 1855, long before the tentacles of London
had stretched far out into the neighbouring counties.
It ends at Highgate and Finsbury Park on the north,
Shepherd’s Bush and Rochampton on the west, Tooting
and Sydenham on the south, and Bow, Woolwich, and
Plumstead on the east. Every citizen in this area is
governed by two local authoritics, the London County
Council and either the Common Council of the City of
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London or one of the twenty-cight metropolitan
borough councils.

Next, we take out eighty-three large towns, which are
known as county boroughs. These include all the largest
towns outside London, but not all the county boroughs
are larger than the largest of the boroughs which are
not county boroughs and so are usually known as non-
county boroughs. The county boroughs were created by
the Local Government Act, 1888, and certain boroughs
like Canterbury and Chester were made county
boroughs because of their historic importance.?  Also,
there have been large changes in the distribution of
population since 1888, and a county borough cannot
cease to occupy that status except by Act of Parliament.
No county borough has in fact lost its status, though a
Royal Commission has recommended that Merthyr
Tydfil should be reduced to the status of a non-county
borough. In a county borough the citizen is concerned
with onc local authority only, the county borough
council. Subject to qualifications, the county borough
council exercises not only the functions of a non-county
borough council, but also the functions of a county
council.

Taking the County of London and the county
boroughs out of our map, we have left an area which is
divided into sixty-two administrative counties.? For the
most part their boundaries coincide with those of
the ancient geographical counties (less the county

! For the present county boroughs, see Local Government Act, 1933,
1st Schedule, Part II,

2 For the present administrative counties, see Local Government
Act, 1933, 1st Schedule, Part I.
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boroughs). There have been, however, some changes.
Boundaries have been rectified where they obviously
created difliculties of administration, especially where
an ‘“island ” belonging to one county was detached
from its “ mainland” and wholly surrounded by
another county. Also, for historical reasons (chiefly
because a lord of the manor had a right to a separate
commission of the peace) certain geographical counties
were divided into two or three administrative counties.
Thus the three Ridings of Yorkshire and the three Parts
of Lincolnshire are separate administrative counties.
Suffolk is divided into West Suffolk and East Suffolk
and Susscx into East Sussex and West Sussex. The
Isle of Ely is scparated from Cambridgeshire and the
Soke of Pcterborough from Northamptonshire. This
emphasis upon historic boundaries has made the
administrative counties vary considerably in size.
Rutland has a population of less than 18,000, while
Lancashire has about a million and three-quarters
and the County of London has over four millions.

In an administrative county outside London the
citizen is governed by at least two local authorities.
First, there is the county council. Secondly, the county
arca is divided into county districts, that is, non-county
boroughs, urban districts, and rural districts.* Each of
these has a council. A non-county borough has the
same kind of organisation as a county borough but,
with a few slight differences, its council has the same
functions as an urban district council.? In fact, until

1 Local Government Act, 1933, s. 305.
2 For the list of non-county boroughs in 1933, see Local Government
Act, 1933, 1st Schedule, Part III. There have since been additions.
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1934 a non-county borough was called an urban dis-
trict; but the Local Government Act, 1933, distin-
guishes them. Non-county borough councils and urban
districts have wider functions than rural district
councils, notably in the matter of highways.

The rural district is, or may be, further divided into
parishes. Rural parishes are so small that some measure
of direct government is theoretically possible. Thus,
every parish has a parish meeting consisting of all the
local government electors of the parish.t If the parish
has a population of three hundred or more, the county
council must provide for the establishment of a parish
council. If the parish has two hundred or more
inhabitants, but less than three hundred, the county
council must establish a parish council if the parish
meceting so resolves. In any other case the county
council may establish a parish council if the parish
meeting so resolves.? But a rural district may consist
wholly of one parish, and in that event the rural dis-
trict council will have the functions of the parish
council.® Also, two or more parishes may, with the
consent of the parish meetings, be combined under a
single parish council; and it is not absolutcly essential
that the parishes should be in the same rural district.
The existence of a parish council does not operate to
destroy the parish meeting; in fact, in most parishes the
parish council is elected by the parish mceting, and in
some cases the parish council cannot spend money

! Local Government Act, 1933, ss. 43 (1), 47 (1).
2 Jbid., s. 43 (2).

3 1bid., s. 43 (3).

4 Ibid., s. 45.
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without the consent of the parish mecting. Tech-
nically,a parish meeting is not a ““ local authority”’; but
since it may exercise powers of government we may
treat it as such; and in that case the inhabitants of a
parish may be subject to four local authorities, the
parish meeting, the parish council, the rural district
council, and the county council.

When the parish organisation was established by the
Local Government Act, 1894, it was contemplated that
the parish meeting and the parish council would be
important instruments of government. In fact, how-
ever, their functions arc few and not very important.
In many places the parish meceting acts as a forum in
which questions relating to the parish arc discussed and
complaints made about the activity or inactivity of the
rural district council. In other places, on the other
hand, the parish mceting is for practical purposcs
moribund. Here as clscwhere it is nccessary to have
not only a machinery of government but also people
who are willing to make that machinery cflective.

§ 2. Changes in Local Authorities

Boroughs are created by royal charter. It has been
mentioned above that the differences in function be-
tween a non-county borough council and an urban
district are not very great; and in practice steps are
taken to see that no important functional changes will
result when an urban district is converted into a
borough. The change is desired for two rcasons. The
first is that a borough is commonly regarded as possess-
ing a dignity to which no mere urban district can
achieve. It has a mayor, aldermen, and councillors,
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while an urban district has only a chairman and coun-
cillors. The mayor, aldermen, and councillors may,
and usually do, wear robes. The mayor is preceded
on formal occasions by a mace-bearer carrying the
symbol of authority. The borough has its own coat of
arms. In other words, there is a certain ceremonial
about a borough which is no essential part of govern-
ment, but which nevertheless attracts attention to the
activities of the council, induces people to believe that
membership of a council is a function of some import-
ance, and generally gives the electors an interest in the
government of their town. Bagehot long ago drew
attention to the importance of the ‘“ dignified > func-
tions of the monarchy. In the British system of
government there are many other historic survivals and
ceremonials which do play quite a part in the process
of democratic government. If we are asked whether
as a matter of cold analysis the College of Arms, the
Changing of the Guard, the Orders of Knighthood,
and the robes of peers have any direct constitutional
significance, we are compelled to answer in the nega-
tive. If, however, we ask whether they may not have
an indirect importance in stimulating interest in
government, the answer cannot be made so easily.
Certainly every dictator knows that ° circuses ” play
some part in the process of government. Local
government has fewer opportunities for displays of
dignity. The conferment of borough status provides
one opportunity; there are, however, otner * honours *’
to be obtained. For instance, a borough may be raised
to the dignity of a *‘ city *’; it thereby obtains no addi-
tional governmental functions, but its prestige, at least
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in its own eyes, is enhanced. Again, the title of ““ Lord
Mayor > may be conferred upon the mayor; he ceases
to be “ Mr. Mayor ”* and becomes *“ My Lord Mayor,”
though the quality of his service is not necessarily en-
hanced in the process.

The second reason for seeking borough status applies
only to populous urban districts. An urban district is
not usually promoted directly to the status of county
borough. That status is, however, an advantage. A
county borough, as we have seen, is not subject to the
jurisdiction of a county council. Frequently a bor-
ough or urban district contributes more to the county
fund than it reccives in services. For instance, a non-
cqunty borough must bear through its contributions in
rates part of the cost of all roads in the county except
the unclassified roads (or back streets) in non-county
boroughs and urban districts. This is a very heavy
item of cost. If the borough becomes a county bor-
ough, then it is responsible for the cost only of the roads
within its own narrow boundaries. In any -case,
amour-propre induces councillors to believe that they
could govern their own town more effectively than the
county council in respect of services like roads, sccond-
ary education, and poor law. Accordingly, clevation
to county borough status is desired; and the first step is
to become a borough. .. .

A rural district council as well as an urban district
council may petition for a charter,* but in fact a rural
district council never does so. The petition is made to
the King, and it is referred in accordance with section
130 of the Local Government Act, 1933, to a Committee

1 Local Government Act, 1933, s. 129 (1).
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of the Privy Council. The petitioning council must
give notice to the Minister of Health and the county
council. The Minister mays, if he pleases, order a local
inquiry to bc held by one of his inspectors. The
council is in practice required to furnish particulars
of the growth of the district, its industries, etc., and
evidence must be afforded that the area is well-adminis-
tered, has proper equipment, and possesses the necess-
ary elements of a distinct social life. A local inquiry is
almost invariably held, and the inspector finds out
from observation and evidence whether the elements of
a necessary civic life exist, the state of local government
and its expense, the probable increase or diminution of
expense, the possible advantages and disadvantages
of incorporation, the schemes which will be necessary
for elections, and any adjustments with neighbouring
authorities. If the Minister agrees that the petition
may go forward, the district council must provide a
draft charter and draft schemes of elections, ctc., copies
are sent to the Home Office, Ministry of Health, Board
of Trade, Ministry of Education, Ministry of Transport,
and, if charities are involved, the Charity Com-
missioners. The petition will then be considered by
the Committee of the Privy Council; but at least one
month before the date fixed for the hearing the
Committee will advertise the fact in the London
Gagzette and otherwise so as to make the petition known
to all persons interested.

There is thus opportunity for all the interested
authorities and other persons interested to make repre-
sentations to the Committee. If the King is advised to
grant the charter, the charter is passed under the Great
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Seal, whereupon the provisions of the Local Govern-
ment Act, 1933, and other Acts relating to boroughs,
apply; and new elections have to be held. Apart from
changes in the composition of the council and the
system of elections, the only important effects are, first,
that the new borough acquires power to make bye-laws
for the ““ good rule and government ” of the borough
and the suppression of nuisances, and, secondly, it
acquires a separatc police force if its population is
twenty thousand or upwards.? In fact, however, the
Home Office always objects to incorporation unless the
council agrees beforehand that its arca shall continue
to be policed by the county police.

A borough may become a county borough by Act of
Parliament, and for this purpose must promote a pri-
vate Bill : but section 139 of the Local Government
Act, 1933, as amended by the Local Government
(Boundary Commission) Act, 1945, provides that a
borough council may not promote such a Bill unless
the population of the borough is one hundred thousand
or morc. The promotion of a private Bill, as we shall
scc in Chapter VI, provides ample opportunity for
opposition. Such opposition will certainly come from
the county council, which will losc a very substan-
tial part of the rateable value from which it draws
its revenue.  For instance, the borough of Cambridge
contains ncarly one-half of the population of Cam-
bridgeshire, though it occupies less than one-fifticth-
of the county area. The rateable value of the borough
is, morcover, more than seventy per cent. of the
ratcable value of the whole county; so that if it be-

1 Local Government Act, 1933, s. 136.
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came a county borough it would immediately im-
poverish the county. It is certain, thercfore, that
if the borough of Cambridge achieved a population
of 100,000 and promoted a Bill for the conferment
upon it of county borough status, therc would be
strenuous opposition from the Cambridgeshire County
Council.

It is unlikely that the above procedure will be used in
future, for the Local Government (Boundary Commis-
sion) Act, 1945, has now set up permanent machinery
for alterations in the status and arecas of counties,
county boroughs, and county districts. The machinery
consists of a Local Government Boundary Commission
with a chairman and four members charged with the
duty of revicwing the circumstances of the arcas into
which England and Wales (excluding the county of
London) are divided for the purposes of local govern-
ment. The Commission has the following powers :

(@) to alter or define the boundaries of a county, county
borough, or county district ;

(b) to unite a county with another county, or a county
borough with another county borough, or to unite a non-
county borough with another non-county borough, or an
urban or rural district with another district, whether urban
or rural, or to include an urban or rural district in a non-
county borough or any county district in a county borough;

(¢) to divide a county into, between, or among two or
more counties, or an urban or rural district into two or more
districts, whether urban or rural, or between any two or
more areas, whether county boroughs or county districts;

(d) to constitute a borough (cither by itself or together
with the whole or any part of another county district) a
county borough;
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(e) to direct that a county borough shall become a non-
county borough and specify the county in which it is to be
included;

(f) to constitute a new urban or rural district, or to
convert a rural district into an urban district or an urban
district into a rural district;

(g) to alter parishes so far as may be considered necessary
to effect any of the above purposes.

It will be noted that the Commission has no power to
convert an urban district or a rural district into a
borough, and that it has only an incidental power to
dcal with parishes.

The Minuister of Health may, howcever, after consulta-
tion with the associations of local authorities, make
regulations prescribing the general principles by which
the Commission are to be guided in the excrcise of
their functions.  Subject to this, the Commission is an
cxecutive body and gives cffect to its decisions by
means of orders. Where an order relates to a county
or a county borough, however, it is provisional only,
so that it docs not take cffect until it has been scheduled
to a Provisional Orders Confirmation Bill enacted by
Parliament. It thus becomes possible for the order to
be opposed in the House of Commons and the House
of Lords. Even if the Commission desires to make no
change, it will issuc an order, and then it will give no
further consideration to the matter for ten ycars unless
it is satisfied that by reason of a substantial change in
the distribution of population or other exceptional
circumstances it is desirable so to do.

It should be noted that the Commission’s powers do
not extend to the County of London, that no county
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borough may be created unless it has a population of
at least one hundred thousand, and that no county
borough may be created in the County of Middlesex.
This last restriction is duc to the fact that the County of
Middlesex has become completely urbanised, and that
if county boroughs were crcated the whole county
would have to be divided into autonomous units.
The Minister of Health may direct the Commission to
consider any question within its powers, and the council
of a county, county borough, or county district may
request the Commission to consider any question,
though the Commission is not bound to do so.
Alterations in parishes may be made by the Minister
of Hcealth on the initiative of the county council.
Where the county council considers that changes affect-
ing a parish should be made, it may cause a local in-
quiry to be held by onc of its officers under section 141
of the Local Government Act, 1933, as amended by
the Local Government (Boundary Commission) Act,
1945. If it is then satisfied that a change should be
made, it may make an order, which, however, cannot
take eflcct without the consent of the Minister.  Also,
the Minister must direct a local inquiry to be held if a
local authority (including a parish meeting) or a
sufficient number of local government electors object.

§ 3. Co-operation among Local Authorities

As has already been emphasised, local authorities are
general authorities exercising among them all the
functions of local government. The ad hoc system of the
nineteenth century has disappeared. But an area
which is convenient for one purpose is not necessarily
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convenient for another.  For instance, the authority to
approve building plans must have a considerable
knowledge of the local conditions, and so the most
convenient arca is a compact urbanised arca. In
approving such plans, the local authority (the borough
or the urban or rural district council) must consider
questions of water supply; but the questions of water
supply may have a wider arca of application. It is
often convenient for the area of supply to extend to the
whole arca dctermined by the watershed, which may
cover the districts of several councils. In many cases,
again, it is necessary to go even farther aficld. Man-
chester, for instance, draws much of its water {from the
Lake District, and the pipes required have to traverse
the whole length of Lancashire. It would obviously
be absurd for other authoritics in South Lancashire to
obtain supplics from the Lake District and bring them
down in their own pipes. In these cases some kind of
co-opcration is obviously desirable.

There are, however, many other examples. A local
authority may cstablish its own system of sewerage and
scwage disposal. But if an urban district is surrounded
by a rural district with small towns or villages on the
main roads leading out of the urban district like balls
on the spokes of a wheel, it may be much casier to
extend the sewers of the urban district outwards than
to put in a completely different set of sewers. Or,
again, a numbcr of urban districts may be so close that
it may be desirable to amalgamate the scwerage systems.
This is particularly desirable with sewage disposal where
the whole area is being rapidly suburbanised, as in
Middlesex. Sewage disposal works arc unplcasant
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neighbours and therefore tend to sterilise not only the
land which they occupy but also much land around
them. In East Middlescx therc were until 1937 no less
than 21 sewage disposal works, and a great improve-
ment was cffected when thesc were superseded by one
large works: but this, too, involved co-operation.

Again, the detailed planning of an arca rcquires local
knowledge and experience; but it is ridiculous for one
authority to schedule an arca ncar its boundary as a
public open space if the nearcst arca in the district of a
neighbouring authority is scheduled for industrial
purposes. Similarly, if one authority plans a new
road to end in its boundary it is uscless for a ncighbour-
ing authority to plan another road in such a position
that the two roads can never mect. Obviously, each
of the plans ought to be made to fit into a regional plan,
the detailsbeing determined by the separatc authorities.

Other examples where co-operation is required
arise in respect of hospital scrvices. A small authority
cannot provide a large specialised hospital with
technical and expensive apparatus unless it will be
used by patients from other authorities. Again, trans-
port services often need to be co-ordinated, especially in
large urbanised areas like Merseyside, Tyneside, and
the West Riding of Yorkshire. Yet again, casuals
wander from county to county; and if the problem is to
be solved there must be co-operation among the various
authorities in the same area.

Some of these problems may be illustrated from
London, where they are, so to speak, carried to their
extreme. Greater London is a vast conglomeration
governed by many local authorities; consequently, it
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has been necessary for Parliament to intervene to
create ad hoc bodies. The Metropolitan Water Board
provides water, the Metropolitan Drainage Board
provides scwerage for a vast arca, the London Passenger
Transport Board provides passenger transport. The
police system was provided before the county and
borough police forces were established, and the Home
Office controls the Metropolitan Police, whose area is
much greater than that of the County of London.
There is also a Greater London Regional Planning
Committee; but the obstruction of a few authoritics has
caused it to be too rigidly limited in power and re-
sources to be effective.

These examples show a tendency towards the restora-
tion of ad hoc authoritics. But the problems of Greater
London are peculiar, and the system need not necessar-
ily be applied elsewhere. There have been suggestions
for the creation of regional authorities of the same
character as the existing authorities, but exercising
control over larger arcas. Such a suggestion was made
for Tyneside by the majority report of the Royal Com-
mission on Tyncside. There are, however, diffi-
culties involved. In the first place, as with the
existing local authorities, therc are no arcas which
are suitable for all the services which might be adminis-
tered over areas larger than the existing administrative
counties. The area convenient for water supply, for
instance, bears no reference to the area which is con-
venient for hospital administration or transport.
Accordingly, it would be most difficult to find con-
venient arcas. The counties are historic units, and the
boroughs are either historic units or convenient urban
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units, and often they are both. This brings us to the
sccond difficulty. Experience shows that electors can
be persuaded to take an interest in the government of
towns, because they have a common life and a common
tradition; but the interest in county government is
much smaller in spite of the common historical tradi-
tion, because county government is so remote from
local interests. Regional authorities would be even
more remote and could rely on no traditions at all—for
the Anglo-Saxon heptarchy is forgotten by all except
historians. This brings us to the third difficulty, that
of finding elected persons able to undertake the
administration. In such a county as Somersetshire,
a member has often to spend most of two days in
travelling to and from a committee meeting. With such
a county as Hertfordshire the most convenient place
for committee meetings is not in Hertfordshire but in
London. The result is, first, that the administration
is remote; secondly, so much time is occupied that only
persons of leisure can undertake the task; and, thirdly
(what is really a fourth difficulty), the administration
tends to fall into the hands of officials. County
councils usually meet four times a year only (when they
may have agenda of 300 pages), and committees as
infrequently as they can. All these difficulties of
county government would be accentuated if regional
authorities werc established.

During the war there has been some experience of
regional government, for Regional Commissioners
were appointed with the intention that they should
exercise within their regions the functions of the
Central Government if communications broke down
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owing to hcavy air attack or invasion. They were
fortunately never required for this purpose, but they
were used to co-ordinate the activities of local
authoritics and statutory undertakers in respect of
such matters as civil defence, fire fighting, communica-
tions, the supply of essential services, and the rest.
They proved very useful for these purposcs, but the
Government decided in 1945 that the system should
not be perpetuated.

On the other hand, co-operation is possible without
regional government. In many cases, one authority
can act on behalf of another. For instance, a county
borough can provide a hospital to which neighbouring
authorities can send patients at a fixed cost per patient.
Again, an authority can receive into 1ts sewcrs the sew-
age of neighbouring authorities, and dispose of it, in
return for an agreed annual payment. An authority
can, by agreement, extend its water mains into neigh-~
bouring areas and give a direct supply to householders
there; or alternatively it can supply water in bulk to the
neighbouring authorities. Gas and electricity can
similarly be supplied; and running agreements may
permit the trams and omnibuses of one authority to run
in the area of another—Leeds, Bradford, and Wakefield
provide a very good example. These methods are n
very common use, and examples could be multiplied.
Sometimes the agreements can be made under the
general contractual powers of local authorities; * but
where powers of direct supply or running powers are
required the consent of a Government Department (in
some cases) or of Parliament is required.

Another method of co-operation is that of the joint

1 Local Government Act, 1933, 8. 266.
L.G.L.—4
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committee. Local authorities administer through com-
mittees either by delegating functions to them or taking
decisions upon reports made by them.? Accordingly,
it is possible for two or more authoritics to appoint a
common committee and either to delegate functions to
it or to act on a report submitted by it. Many local
government statutes specifically authorise such methods
of administration, and section g1 of the Local Govern-
ment Act, 1933, gives a general power. Such a
method is particularly useful for the consideration of
matters like regional planning, which in any case re-
quire subsequent action, or for matters like vagrancy
control, where general principles of administration can
readily be agreed upon.

For the day to day administration of a service, how-
ever, the joint committce system is not appropriate.
Delay is caused where a function cannot be delegated,
but reports have to be made to the separate authorities
and decisions taken by them. There is, too, always the
possibility of disagreement among the councils repre-
sented on the committee. The officials are, technically,
the officials of the constituent councils, and the pro-
perty is vested in those councils. Legal proceedings
must thus be brought by and against the constituent
councils, and the cost of administration is part of the
budget of each. The system of joint boards avoids
these difficulties. A joint board, like a joint committee,
contains representatives of the constituent authorities,
but it is an independent local authority with its own
officers, property and funds, and a distinct legal
personality.

1 See post, pp. 119-31.
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The law confers no gencral power for this purpose;
but the secparate statutes dealing with the various
branches of local government law grant powers of
combining through joint boards for the various pur-
poses with which the Acts deal. For instance, joint
boards for water supply, sewerage, hospitals, and other
public health services may be established under section
6 of the Public Health Act, 1936. Ifall the constituent
authoritics agree to the formation of the board, the
necessary order may be made by the Minister of Health;
but if any of the authorities objects, the order will be
provisional only and the assent of Parliament will be
requircd. The details of the constitution of such a
board are laid down in the order; but they follow com-
mon form, adapting such provisions of the Local
Government Act, 1933, as arc relevant.

Most of the older statutes require a provisional order
in all cascs; and the language of the legislation has not
always drawn a clear distinction between joint com-
mittees and joint boards. In the modern statutes,
however, a joint committce acts as a committec of the
constituent authorities, while a joint board is a separate
authority with a legal personality of its own. Where
the language is confused, the distinction can be drawn
by finding out whether the common form ““ incorporat-
ing clause *’ applies to the body in question: this clause
runs as follows:

“A joint board (committee) constituted under this
section (Act) shall be a body corporate by such name as
may be dctermined by the order constituting the united
district, and shall have perpetual succession and a common
seal and power to hold land for the purposes of their con-
stitution without licence in mortmain.”
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There is a tendency to make these methods of
co-operation compulsory. Under the Town and
Country Planning Acts the Minister of Town and
Jountry Planning may compel local authorities to
form a joint board or joint committece. The Minister
of Health has the same power under the Water Act,
1945, and he may also compel authorities to collaborate
in other ways. Under the Education Act, 1944, the
Minister of Education may order the creation of a joint
board to be the local education authority for the areas
of two or more councils, or he may establish a joint
committee.

§ 4. The Local Government Franchise

The English system of local government derives its
autonomy from three facts: it is based essentially upon
a system of local elections which are not under the
control of the Central Government (and though func-
tions may sometimes be taken away from a local
authority, no elected authority can be altogether
superseded by commissioners or other representatives
of the Central Government ); it has a scparate and

1 For central control, see Chapter VIII. There was an exception
between 1926 and 1930; for under the Boards of Guardians (Default)
Act, 1926, the boards of guardians could in certain circumstances be
superseded by commissioners appointed by the Minister of Health;
but the boards of guardians were abolished in 1930. Of course,
anything can (legally) be done by Act of Parliament; and the Govern-
ment would not hesitate to propose legislation where a local authority
was completely inefficient or corrupt. It must never be forgotten that
in England the Cabinet is responsible for everything which can be
altered by legislation. The fact that no legal powers exist is immaterial,
for it would not be a Government if it could not obtain any reasonable
powers from Parliament.
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expanding source of taxation (though it relies also on
Government grants 1); and it possesses powers which,
within the limits of central control, permit it to exercise
a wide discretion.

Under section 1 of the Representation of the People
Act, 1945, all parliamentary clectors have the local gov-
crnment franchise. Thatis to say, if a person is residing
in premises on the last day of the qualifying period and
hasresided in those premises for the whole of the qualify-
ing period, he is entitled to vote for elections to local
authoritics in respect of those premises.  There is also a
business premises qualification : that is, if a person is on
the last day of the qualifying period in occupation of
business premiscs of the annual valuc of £10 or upwards
and has occupied those premises during the whole of
the qualifying period, he is entitled to have his name
inscrted in the register in respect of those premiscs.
In the case of the residential qualification, the name is
inserted in the register by a registration oflicer without
application from the resident; but in the case of the
business premises qualification an application must be
made in respect of each register, which is compiled
once a ycar. There arc also other requirements.
The person must be a British subject, of full age, and
not subject to any legal incapacity. These arc the
rules for the parliamentary franchisc, and persons
registered for the parliamentary franchisec are auto-
matically registered for the local government franchise
in what is called the “ gencral register.”

There is, however, a separate local government
franchise in section 2 of the Representation of the

1 Post, Chapter VII.
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People (Equal Franchise) Act, 1928, as follows :

“ A person shall be entitled to be registered as a local
government clector if he or she is of full age and not subject
to any legal incapacity and—

(a) is on the last day of the qualifying period occupying
as owner or tenant any land or premises in that area; and

(b) has during the whole of the qualifying period so
occupiced any land or premiscs in that area, or, if that area
is not an administrative county or a county borough, in
any administrative county or county borough in which
the area is wholly or partly situate.”

There are certain provisos which indicate that a
person who inhabits a dwelling-house by virtue of any
office, service, or employment, is deecmed to be occupy-
ing if the dwelling-housc is not inhabited by the
cmployer, and that a lodger is qualificd only if the
rooms are let to him unfurnished ; but, since the person
would in any case be entitled to registration as a
parliamentary clector, and so would be on the general
register, this is no longer of any importance. A person
entitled under the Act of 1928 can apply to have his
name inserted on what is called the “ ratepayers’
register,” but he must make an application cvery time
that the register is compiled. Also, a person is not
cntitled to be on both the general register and the
ratepayers’ register. Thus, the ratepayers’ register
really includes only thosc who are not resident on the
premises, but who occupy them for some rcason or
other; for instance, a week-end cottage or country
house, a flat in ““ Town,” a lock-up shop, an artist’s
studio, a doctor’s or dentist’s consulting room, a
lawyer’s chambers, a business or professional man’s
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office, and so on, provided that in each case the person
occupies as owner or tenant, and not as an cmployece of
somebody elsc who is owner or tenant.

A person can reside in one place only, so he can get
the residential qualification in onc borough or county
district only. A week-end cottage, for instance, is not
a place of residence. A person can obtain the business
premises qualification wherever he occupics business
premiscs of the value of £10 or upwards, and therefore
in several boroughs or districts. The local government
occupation franchise may similarly be held in several
boroughs or districts. Itis not permissible, however, to
be on the same register for two or more qualifications.
For instance, a doctor who lives next door to his con-
sulting room will have only onc vote, the residential
vote. Also, onc cannot be on the rcgister for two
wards of the same borough, so that a person who has an
office in town and a house in a suburb will be able to
vote in the suburb only and not in the town, though if
the suburb is outside the town limits he will be able to
vote for the town council, the rural district council, and
the county council. Therc is nothing to stop a person
from voting in different wards or divisions of the same
county or urban or rural district. It follows that
double voting will be comparatively rare, and that the
ratcpayers’ register is likely to be of very small
importance.



104 LOCAL GOVERNMENT LAW

- § 5. The Composition of Local Authorities

The parish meeting, as we have seen, consists of all
the local government electors of the parish; though this
is a statement of law and not of fact, for it consists really
of those local government electors who attend, and they
may be but a small proportion of the whole body. The
parish councils and urban and rural district councils
consist of councillors elected by the local government
electors—or such of them as choose to vote—together
with a chairman elected by the councillors. On the
other hand, the borough councils and county councils
have a special grade of members called aldermen, who
are elected by the councillors. The chairman of the
borough council, also, is called mayor, or lord mayor,
and he is really more than a chairman, since he is the
representative of the borough as a whole. The alder-
men, the chairmen, and the mayors and lord mayors
are all chosen from among the councillors or from
among persons who are qualified to be elected as coun-
cillors. Thus, there is a single set of rules for the
qualification and disqualification of members of local
authorities.

To be qualified, a person must be a British subject of
full age and possess one of the following qualifications:

(a) Be a local government elector for the area of the
local authority; or

(b) Own freehold or leasehold land within the area of the
local authority; or |

(¢) During the whole of the twelve months preceding
the day of election have resided in the area of the local
authority; or

(d) In the case of a parish council only, during the whole
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of the twelve months preceding the day of election or since
the 25th March in the year preceding the year of election
have resided either in the parish or within three miles
of it.2

The following are, however, disqualifications:

(a) Holding any paid office or other place of profit
(other than that of mayor, chairman, or sheriff?) in the
gift or disposal of the local authority or of any committee
thereof;; 3

(b) Being a person who has been adjudged bankrupt,
or made a composition or arrangement with his creditors;

(¢) Having within twelve months from the day of election
or since his election received poor relief;

(d) Having within five years before the day of election
or since his election been surcharged to an amount exceed-
ing £500 by a district auditor; ¢

(¢) Having within five years from the day of election
or since his election been convicted in the United Kingdom,
the Channel Islands, or the Isle of Man of any offence and
ordered to be imprisoned for a period of not less than three
months without the option of a fine;

(f) Being disqualified under the Acts relating to corrupt
and illegal practices at elections;

{g) In the case of a borough, being an elective auditor ;%

() In the case of a county or county borough, being a
poor law officer, or having been dismissed from such
office within five years before the day of election.?

! Local Government Act, 1933, S. 57.

* Some authorities pay allowances to these officers.

¥ Officers appointed by a committee include police officers appointed
by a watch committee or standing joint committee, officers appointed
by joint committees, etc.

¢ Sec post, pp. 232-38.

® See post, p. 233.

¢ Poor law officers are so much under central control that they are
technically not officers of the local authority: see post, pp. 269-70.

7 Local Government Act, 1933, 8. 59. There are, however, certain
qualifications on these disqualifications and certain additional dis-
qualifications in the section.

LG.L—4*
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These qualifications and disqualifications are prim-
arily intended to secure two things, that the member
shall have a rcal intcrest, as a member of the public, in
the services provided by the council, and that he shall,
on the other hand, have no substantial personal or
material interest. On this basis, one omission may
perhaps be surprising; there is no disqualification in-
volved in being in contractual relations (other than as
employee) with the council. There was such a dis-
qualification until 1934; but the growth of trading
through joint stock companies rendered it largely
incflective, because even the managing dircctor and
principal shareholders of such a company were not dis-
qualified by the fact of a contract between the company
and the council.! Also, exceptions had to be created
for persons such as tcnants of council houses.  Accord-
ingly, the disqualification was abolished by the Local
Government Act, 1933, which provided that the dis-
qualification should be not from being elected or being
a member of the authority, but from voting on any
matter in which he is interested. Section 76 (1) of the
Act is in the following terms:

“If a member of a local authority has any pecuniary
interest, direct or indirect, in any contract or proposed
contract or other matter, and is present at a mecting of the
local authority at which the contract or other matter is
the subject of considcration, he shall, at the meeting, as
soon as practicable after the commencement thereof, dis-
close the fact, and shall not take part in the consideration
or discussion of, or vote on any question with respect to,
the contract or other matter:

 Provided that this section shall not apply to an interest
in a contract or other matter which a member may have

Y Lapish v. Braithwaite, [1926] A.C. 275.
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as a ratepayer or inhabitant of the area, or as an ordinary
consumer of gas, electricity, or water, or to an interest in
any matter relating to the terms on which the right to
participate in any service, including the supply of goods,
is offered to the public.”

A ““ direct pecuniary interest *” obviously arises when
a member enters into a contract with the council; but
it was thought necessary to state what was meant by
“indirect pecuniary interest.”” He has such an
indirect interest if :

(a) He or any nominee of his is a member of a company
or other body with which the contract is made or is pro-
posed to be made or which has a direct pecuniary interest
in the other matters under consideration; or

{b) He is a partner, or is in the employment, of a person
with whom the contractis made or is proposed to be made
or who has a direct pecuniary interest in the other matters
under consideration.

This is, however, subject to the proviso that member-
ship of or employment under a public body does not
disqualify from voting, and that a member or share-
holder is not disqualified if he has no beneficial interest
(because, for instance, he is a trustee).?

These provisions arc not without their difficulties.
What, for example, is now the position of the tenant of
a council house ?  He obviously has a direct pecuniary
intercst in the terms of his lcase, such as the amount of
rent which he is to pay. Itis thought by some that this
relates to “ the terms on which the right to participate
in any service . . . is offered to the public.” But
when once Tom Jones is admitted as a tenant the ser-
vice represented by his home is no longer offered to the

1 Local Government Act, 1933, 8. 76 (2).
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public; moreover, the rent which he pays may be
determined by his own income and the size of his
family, for powers for ““ differential renting ** are now
contained in the Housing Act, 1936. It seems prob-
able, therefore, that tenants of council houses are pre-
vented from voting on matters affecting those houses;
yet in many towns a large section of the population,
especially among the working classes, occupies such
houses.

Again, difficulties have arisen through membership
of co-operative societies. Members of such societies
obviously have an indirect pecuniary interest in con-
tracts made by such socicties; but in many arcas the
majority of the inhabitants are members, and some-
times it is impossible to securc a quorum among the
councillors who are not members. Also, the members
of the council who are not disqualified may all belong
to the political minority. For instance, the council
may have a Labour majority, all of whom are members
of the local co-operative society. The opposition may
be members of the local ‘ratepayers’ association
which perhaps represents the economic interests of the
local tradesmen and which is, therefore, the sworn
enemy of any society which returns the profits to its
customers in the form of dividends, especially if that
society is affiliated to the Co-operative Party, which is
in alliance with the Labour Party. In such circum-
stances, the Labour members cannot vote for purchas-
ing goods from the co-operative society, whereas the
opposition can vote that contracts be made with each
other—i.e. Councillor Bulle the butcher may move that
fish be purchased from Councillor Fishe the fishmonger,
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and Councillor Fishe that meat be purchased from
Councillor Bulle, Councillor Fishe not voting on the
first contract, nor Councillor Bulle on the second. The
Minister of Health may remove the disqualification in
any individual case, but not generally in respect of a
class of cases.?

Such provisions are in fact of little value in prevent-
ing corruption. The direct voting of personal advan-
tages to members practically disappcared with the
Municipal Corporations Act, 1835, because the exten-
sion of the franchise enabled opponents to state the
facts publicly and secure the rejection of corrupt candi-
dates at the elections. In fact, any kind of corruption
is rare; but where it exists it takes less blatant forms.
There have been a few cases in which councillors or
officials have taken bribes, though, of course, this is a
scrious offence; ? but, where corruption exists, it usually
takes the form of favouring friends either in the making
of appointments or in the making of contracts. Though
the disqualification from voting applies to committees
as well as to the councils themselves,® and even more
stringent rules against canvassing are usually laid down
by the council in standing orders, it is very difficult to
prevent wholly informal discussions at the bar of the
local club, and still more difficult to prevent small
tradesmen from believing that the council should * buy
locally ” from other small tradesmen, or politicians
from believing that other things being equal jobs should
go to persons who support the right party. The only

! Local Government Act, 1933, 8. 76 (8).

* Public Bodies Corrupt Practices Act, 1889; Prevention of Corrup-~
tion Acts, 1906 and 1916.

3 Local Government Act, 1933, s. 95.
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real check is the existence of a fearless and suspicious
opposition, which is almost impossible where people
believe that party politics should be kept out of local
government.

All councillors are elected for periods of three years.
The councillors of parish councils, metropolitan
borough councils, county councils, and some urban and
rural district councils retire together every third year,
when there is a miniature general election. The
councillors of boroughs and of urban and rural districts
(unless the county council, at the request of the district
council, has made an order for all the councillors to
rctire together) 1 are elected as to one-third every year.
The result of the latter system is that a sudden change
in public opinion cannot at once change the composi-
tion of the council; and the system is defended as pro-
viding for greater continuity and at the same time pre-
venting sudden changes by the gusts of passion which
are sometimes assumcd to arise under the democratic
system.

Each county councillor is elected for a scparate
electoral division.? These clectoral divisions generally
follow the boundaries of county districts and of the
wards within the county districts. For instance, if a
non-county borough is divided into three wards, each
returning six members to the borough council, it will
generally be found that there is one county councillor
for each ward. The boroughs, as this example illus-
trates, are generally divided into wards, each of which
returns one or more councillors at each election; but

1 Local Government Act, 1933, s. 35 (3).
3 Jbid., s. 10.
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such a division is made only by the Secretary of State at
the request of the borough council, and though it is
unusual there are some smaller boroughs in which the
borough forms a single electoral district.* Such a
system is more common in urban districts, which may
be divided into wards by an order made by the county
council (whether or not the district council asks for it).*
Urban districts are usually fairly compact, and the
system of a single election is not convenient for rural
districts, which are divided into electoral districts con-
sisting of separate parishcs, or combinations of parishes,
or wards of parishes.?

All these elections are held according to principles
followed in parliamentary clections since 1872. That
is, there is secret ballot, and each elector has the same
number of votes as there are seats to be filled. Pro-
portional representation has never been adopted,
though there have recently been suggestions for its
application to elections for the metropolitan borough
councils. On the other hand, the election of parish
councillors usually takes place openly in the parish
meeting,* but a poll may always be demanded, and in
some parishes orders have been made by the county
council 5 for the adoption of the system of nomination,
followed by a poll, which is used for district councils.
In such a casc the parish may be divided into wards by
order of the county council; but if this is not done the
parish forms a single electoral district.

1 Local Government Act, 1933, 8. 24 and 25.

2 Ibid., s. 37.

3 Ibid., s. 38. 4 Ibid., s. 51.

5 At the request of the parish council or parish meeting, and under
s. 51 of the Local Government Act, 1933.
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The main difficulty in local elections is to persuade
people to vote. Even in the boroughs, which have a
distinct civic life and consciousness, a poll of forty
per cent. is rcgarded as satisfactory, and polls of
twenty-five per cent. arc quite common. In county
and district elections there are often no contests owing
to the absence of competition for seats; and where
there are contests the proportion of voters is often
very low. The reasons vary from place to place, but
some are of general application. In the counties it is
often difficult to obtain candidates owing to the work
and the travelling involved. Moreover, though the
county councils now administer some of the most im-
portant local services, it is difficult to arouse interest
in services which are lacking in dramatic interest and
at the same time remote in their administration. It
is usual to find that, though the main services of a
non-county borough are provided by the county
council and not by the borough council, the elec-
tions for the latter arouse more interest than those
for the former. Partly this is due to the remotencss,
partly to the lack of publicity in local newspapers,
partly to the fact that the rural arcas are given repre-
sentation out of proportion to their population and
rateable value (so that the borough members have little
influence upon the county government), partly to the
difficulty of finding able candidates, and partly to the
parochial nature of local politics. Local government
rarely provides major political issues of the kind which
rouses interest in national politics; local clections are
more frequent; there is often a complete absence of
party opposition; and except in London and the great
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towns there is nothing like the change of government
which may be the consequence of a national clection.
The system of party contests in which candidates are
nominated by political parties is common in London
and other big towns, and in some of the counties and
districts. It began in Birmingham in the seventies and
was extended to London in 188g. It has become much
more general since the rise of the Labour Party. It is
sometimes argued that party politics are unnecessary in
local government. The main lines of policy are laid
down by Acts of Parliament and, in many services, by
the Central Government. Much of the work, too,
consists of detailed administration of services where
political principles give no assistance. There is, how-
ever, a wide range of discretionary powers, and their
exercise involves some kind of ethos. Also, democracies
have found by experience that opposition which is not
destructive or obstructive is essential to the eflicient
and honest operation of representative institutions.
Government by collections of * independents ” often
becomes a series of private deals enlivened by personal
squabbles. Though it is not always true, as a famous
Whig statesman once asserted, that  independent
members are members who cannot be depended upon,”
the combinations necessary for majority government are
more likely to be honest if they are based upon common
philosophies than if they arc based on rival personal
interests. If there is a common policy, the action of
each is determined primarily by that policy, and per-
sonal rivalry is limited to contests for influence within
the party, whose members are concerned more with the
policy than with personalities. Where there is no such
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policy, the element of personality tends to become pre-
dominant; some want power, some publicity, and some
profit, and the resulting policy is an amalgam produced
by cliques and coteries. Parties, too, arouse interest in
clections by organising the electorate and stimulating it
to a realisation of its public duty. Nor is an occasional
transfer of power wholly undesirable. While on the
one hand it supersedes an experienced chairman of a
committee or alderman by an inexperienced substitute
from the opposite party, it prevents that unthinking
acceptance of routinc which is the negation of initiative
and enterprise; and above all it prevents the system,
only too common in most of the countics, of re-electing
chairmen of committees and aldermen until they die of
senile decay.

In the boroughs and countics aldermen are clected by
the council, but aldermen as such are forbidden to
vote.! They are, therefore, clected by the clected
qouncillofs, though thie mayor or chairman has a cast-
ing vote whether or not he had a vote in the first
instance. That is, a mayor or chairman who is not an
alderman has a vote and, if necessary, a casting vote;
if he is an alderman he has a casting vote only. The
number of aldermen is as nearly as may be one-third
of the number of councillors, and they are elected for
periods of six years, one-half retiring every three years.
Thus, unless the parties are very evenly balanced, the
annual election for boroughs cannot change the
political complexion of the council. For only one-
third of the councillors (i.e. one-quarter of the council)
are seeking re-election, and the new council will at

1 Local Government Act, 1933, 8s. 7 and 22.
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most elect one-half of the aldermen (or one-eighth of the
council). The cflect may be gauged by assuming a
borough council of g6 councillors and g2 aldermen, of
whom 84 councillors and 28 aldermen are Conserva-
tives and 12 councillors and 4 aldermen are members
of the Labour Party. If therc is a sudden change of
opinion in the clectorate, which decides to support the
Labour Party, that party cannot possibly gain more
than g2 seats at the annual clection, and this will still
give the Conservatives a majority of 52 to 44 among the
councillors, and unless the clection precedes the trien-
nial election of aldermen and there is an agreement
for the clection of aldermen in proportion to the
number of councillors in each party, the Conservatives
will still have at least the same proportion as before
among the aldermen. Itis, in fact, possible for a change
of party representation among the councillors to be
nullified by the aldermen. If the council consists of
5o Conservative and 46 Labour councillors and 18
Conservative and 14 Labour aldermen, a gain of three
scats by the Labour Party will still leave them in a
minority of 2, unless therc is to be a new election of
aldermen.

Such a situation cannot arise in a county council,
where all the councillors retire together cvery three
years. But there are few county councils where the
partics are more or less equally balanced; and most of
the counties, like most of the smaller boroughs, have a
high proportion of independent councillors. The
result is that the aldermen also are “ independents >
and therefore are re-elected time after time. There are
still some counties with county aldermen who were first
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clected as such when the council was established in
1889.

Aldermen need not be elected from among the
councillors, though it is usual for councillors to sclect
aldermen from among themselves. Similarly, the
chairman or (in a borough) the mayor need not be
chosen from among the members of the council. For
instance, the Labour majority on the London County
Council in 1934 clected Lord Snell as chairman,
though he was neither a county councillor nor a county
alderman. This again, is rather exceptional.

The mayor or lord mayor has by tradition a rather
more dignified position than the chairman of a county
or district council. Apart from the trappings of
dignity, such as the mayoral gown and mace, he has by
statute social precedence over all persons in the town,
subject only to the precedence of the Lord-Lieutenant
of the county * (i.e. when the King visits the town, the
Lord-Lieutenant presents the mayor, not the mayor the
Lord-Lieutenant, though the mayor presents the other
local worthies). He is a justice of the peace for the
borough and for the county and presides at all meetings
of the borough justices.? His chief governmental func-
tion is to preside over the meetings of the council; but

1 Local Government Act, 1933, s. 18 (5). The Lord-Licutenant
takes precedence because the subsection saves the royal prerogative.

2 Local Government Act, 1933, s. 18 (7)=(9). He also presides at
meetings of the county justices in the borough when the borough
business is being dealt with, It must be remembered (a) that not
every borough has a separate commission of the peace, and (b) the
separate commission does not necessarily exclude the jurisdiction of the
county justices. In practice, however, county justices do not take

borough business where there is a borough commission, especially if
the borough has its own police force, except in quarter sessions.
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he acts gencrally as the representative of the borough,
laying foundation stones, opening bazaars, presiding at
non-political meetings, and generally exercising within
the town the social function which the royal family
performs in a wider sphere. He is not, however, an
executive officer, responsible for formulating the policy
of or ““ leading * the council. His office is quite differ-
ent from that of the mayor of an ordinary American
city. If the council has a ‘““leader” he is not the
mayor but the chairman of the party containing the
majority of members of the council. The mayor is
rather the social figurehead, the representative of the
council as a whole, and a more or less impartial chair-
man. In many towns there is a gentleman’s agreement
by “which the mayor is chosen from each of the partlcs
represented on the council in turn. The nominee of
the appropriate party is then elected unanimously, and
it may thus happen that the mayor belongs to a party
which has only a minority of the council.

Though he is not an executive or political leader, the
mayor of a large town may have to devote much of his
time to his official duties. Though council meetings
are few, ceremonies are many. Also, even if he does
not suffer financially through having to devote time to
the business of the borough, his expenses arc heavy;
and many towns therefore make use of their legal
powers ! to pay him remuneration. Election is for one
year only; and in the large towns re-election is rare.

The position of a chairman of a county council or
district council is quite different, though the difference
is one of tradition rather than of law. Though neither

1 Local Government Act, 1933, s. 18 (4).
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office confers precedence, the chairmen are justices of
the peace for the county,! and the chairman of the
county council may be paid remuneration. Neverthe-
less, the chairman of the county council has none of the
social functions of a mayor, and hc is usually re-
appointed year after year until he decides not to scek
re-clection. In a few urban districts the chairman of
the district council occupies much the same status as the
mayor of a borough; but generally speaking he is, like
the chairman of the county council, a chairman only.

! Local Government Act, 1933, ss. 4 (5) (county council) and 33 (5)
(urban or rural district council).
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THE WORKING OF LOCAL AUTHORITIES
§ 1. The Committee System

Tue functions conferred upon councils arc at once
numerous, complicated, and technical. Obviously,
the work cannot be done by the councillors themselves.
When we visit a school provided by a local education
authority, we do not find that the tcaching, the clean-
ing, and the stoking of the boiler are being carried out
by members of the council, nor do we find the mayor,
aldermen, and councillors engaged in building a house
on a municipal housing estate. The actual work is
done by workmen—known technically as “ servants ™
—under the control of senior officials, known technically
as “officers.” * The members of the council take
decisions as to policy, and the officers report on the
questions requiring decision and see that the decisions
are carried out.

It is, in fact, difficult to generalise as to the relations
between councillors and officials. The process of
administration requires decisions from day to day.
For instance, we do not expect that little Tommy will

1 Speaking generally, ““servants’ are manual workers, and
“ officers >’ are administrative or clerical officials. * Officers” are
within the compulsory superannuation scheme established or main-

tained under the Local Government (Superannuation) Act, 1937.
“ Servants ’ are within the scheme only if the local authority so

resolves.
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figure on the council agenda every time that it is thought
that he ought to be put in the corner*for being naughty.
Little Tommy’s teacher will take the decision in each
case. On the other hand, the teacher cannot be
allowed to teach what he pleases. If he finds arith-
metic a bore and history exciting, he cannot spend all his
time teaching history; he has to follow a time-table laid
down by higher authority. But who is that higher
authority ? It can hardly be the council, espccially in
a large area. If a county council had to consider
details such as this at every quarterly meeting it would
be permanently in session.  Probably the question will
be left to the headmaster, though it may be thought
desirable that the general principles should be deter-
mincd by higher authority. Again, the appointment of
a tcacher can hardly be left to be decided by the
council. Though the council may decide the number
of teachers, it is not possiblc for all the candidates for a
teaching post to be examined by the 120 (say) members
of the county council at the quartcrly meeting.  On the
other hand, it may not be desirable to leavg the appoint-
ment cntirely in the hands of the hcadmaster.

\Such problems arise in every department of local
government, and different councils arrive at different
solutions. One thing is clear, howcver: there is need
for some unit of control between the council and the
officials. Obviously, that unit must be a committce.
There must be an education committee, among others,
but there may be questions of sufficient importance to
be dealt with by councillors, and yet not of sufficient
importance to be dealt with by the full education com-
mittee. For instance, the education committee may be
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concerned with thirty schools. There are certain
questions which relate to all these schools, and certain
questions which relate to each school separately.
Obviously, it is convenient to have a separate sub-
committee for each school, dealing with the special
questions of that school.  Also, there may be questions
affecting all the schools which are too detailed and
technical to be dealt with by the whole education com-
mittce. For instance, each school requires lead pencils
and other supplies, but it is probably cheaper to pur-
chase supplies for all the schools in a single contract.
Accordingly, there might be a single Supplies Sub-
Committee of the Education Committee. Infact, how-
ever, it might be desirable to have a single committce
dealing with all the supplies for all the departments of
the council. In that case there will be a Supplies
Committee of the council, or clse a Supplies Sub-
Committee of the Finance Committec or General
Purposes Committee.

Thus,{every large council has a network of com-
mittees and sub-committees, and even a small council
usually has a few committees. The division of func-
tions may be based either on the  vertical” (or
“functional ”’) system or on the ‘ horizontal” (or
““aspect””) principle. FYor instance, an Education
Committee deals with a particular service, namely,
education. There are also Public Health, Housing,
Watch (i.c. Police), Gas, Electricity,,and similar Com-
mittees organised on a functional basis. But each of
these will in some respects perform functions of the same
kindg each will have buildings to provide and main-
tain; each will make appointments; each will purchase
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supplies such as stationery; and so on. Theoretically,
it would be possible to divide all these functions in a
“ horizontal >> manner, so that there would be a Works
and Buildings Committec, an Establishments Com-
mittee, a Supplies Committee, and so on. In practice,
both systems are usedy All the officials of a non-
specialised kind (exeffiding, for instance, police,
teachers, doctors, ctc.) are controlled by an Establish-
ments Committec; all supplies of a non-specialist
character (c.g. stationery) are provided by a Supplies
Committec or Sub-Committee; and so on. These
committees are, however, additional to the ordinary
“ functional ” or ‘“ vertical ” committees. One func-
tion which certainly needs to be generalised, or cxer-
cised on the “ horizontal > principle, is that of finance.
Obviously, it cannot be permitted that cach committee
spend as it pleases. The finance of the council must
be looked at as a whole. Consequently the Education
Committcc may rccommend expenditure on educa-
tion; but the Finance Committee will recommend
about expenditure as a whole; and if the Finance Com-
mittec thinks that the Education estimates are too high,
the council may order the estimates to be referred back
to the Education Committee. *

ocal authorities have a general power to set up
committees, and (except in the case of a Finance Com-
mittee) a committee may include persons who are not
members of the council, provided that at least two-
thirds of the members of the committee are members of
the council.! But many statutes either authorise or
require a local authority to set up committees for

1 Local Government Act, 1g?;§,s 85 (1) and (3).
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special purpose3 For instance, every county council
must have a finance' committee; ! every local education
authority must have an education committeg; * cvery,
county council and county borough council must have
a public assistance committee; ® cvery maternity and
child welfare authority must have an appropriate com-
mittee; ¢ every borough council must appoint a watch
committee ; & and so on.

The reason for these “ statutory committecs,” as they
are called, is that the mere grant of powers to a local
authorlty does not secure that the powers will be exer-
cised Though there are means, chicfly through cen-
tral (:éntrol,6 of compelling local authorities to carry out
dutics, and cven to exercise powers which are in large
part of a discretionary nature, the only really effective
mcthod is to provide, as far as possible, that there are
on the council members specially concerned with the
particular problems which the powers are intended to
solve If, for instance, a matcrnity and child welfare
committee mcets regularly, it must at intervals con-
sider desirable developments. The medical officer of
health will present suggestions to it; circulars from the
Ministry of Health about maternal mortality will be
presented to it; statistics will not only be compiled but
also be examined; and gencrally there will be some
councillors whose particular function it will be to
examine proposals for developing the service. Some-

! Local Government Act, 1933, s. 86.

2 Education Act, 1944, 1st Schedule, Part II,
3 Poor Law Act, 1930.

4 Maternity and Child Welfare Act, 1918.

5 Municipal Corporations Act, 1882, s. 190,
¢ Post Chapter VIII.
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times, again, a particular method of administration is
required.ﬁ’Many counties govern too large an area for
public assistance to be administered as a single unit
throughout the county. Accordingly, it was decided
in 1929 that there must be arca sub-committces (called
“ guardians committees ), each exercising functions
for part only of the county, and that the councils of
county districts should be represented on these sub-
committees. Accordingly, the Local Government Act,
1929 (and now the Poor Law Act, 1930), provided for
the making of ¢ administrative schemes” (approved
by the Minister of Health) by which a Public Assistance
Committee and guardians committecs were sct up and
poor law functions divided among them. %

In the casc of county education there is the further
problem that people in the scparate urban arcas are
specially concerned with the education of their own
children, and not much interested in the education of
children elsewhere in the county. This problem was
met under the Education Act, 1921, by constituting some
boroughs and urban districts as local cducation authori-
tics for elementary education only, the so-called *“ Part
I1I authorities.”  The fusion of clementary and second-
ary education under the Education Act, 1944, made
this solution no longer possible.  Accordingly, the Act
provides that “for the purpose of securing that the
functions of local education authoritics will be exer-
cised with due regard to the circumstances affccting
different parts of their arcas, and with the co-operation
of persons having special knowledge of such circum-
stances,” the county council shall make a *“ scheme of
divisional administration,” to bc approved by the
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Minister of Education, for constituting *“ divisional
cxecutives >” which will excrcise on behalf of the county
council such functions reclating to primary and sccond-
ary cducation as may bc specified in the scheme.
The council of any borough or district might, however,
claim before the 1st October, 1944, that it be excepted
from a schemc of divisional administration. If the
borough or urban district had in 1939 either a popula-
tion of 60,000 or as many as 7,000 children on the roll of
its elementary schools, the Minister was bound, in the
absence of special circumstances, to direct the county
council to except the borough or urban district, and
might do so in any other case. In a borough or district
so excepted the borough or district council became the
divisional executive in accordance with its own scheme
of divisional administration. In the counties, there-
fore, there is devolution of administrative powers in
respect of cducation, though the divisional exccutives
are not authorised to borrow money or to levy a ratc,
and must therefore obtain their funds from the county
council.

A committee or a sub-committee may exercise two
kildts of functions. Certain matters may stand referred
to it. In this case any particular question is first
examined by the committee, which reports to the
council, and the council takes the decision. Other
functions may be delegated to it, in which case the com-
mittee or sub-committee actually takes the decision,
and may_Qr may not report to the council or committee
aftcrwarc@ For instance, if a poor person in a county
claims public assistance, his claim is examined by a
relieving officer, and on the basis of his report the
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guardians committee (or, often, a sub-committee of
that committee) decides whether assistance may be
given to him, and of what kind and amount. If the
casc is one of special difficulty, it will probubly not be
decalt with by the sub-committee, but will be referred
to the full guardians committee after report, and in
some cases the guardians committec itself is instructed
to refer certain special kinds of cases to the public assist-
ance committee. But the discretion of the guardians
committee will be limited by scales laid down either by
the public assistance committee, or by the council after
report from the public assistance committee. Simi-
larly, the detailed management of a public assistance
institution will be left to a management committee,
which is perhaps a sub-committee of an institutions
committee, which is itself a sub-committee of the public
assistance committee. On the other hand, if the
management committee considers that an additional
wing is required in order to meet demands for accom-
modation, it will report to the institutions committee,
which will consider the matter in the light of all the
accommodation available (it might, for instance, con-
sider that the need for increased accommodation could
be met by transferring the mental defectives to another
institution).. If the institutions committee thinks that
some action should be taken, it will report accordingly
to the public assistance committee. If a mere rear-
rangement of inmates would meet the case, that com-
mittee might decide accordingly; but if it considered
that an additional wing should be built, it will merely
report to the county council, which will probably
require a report from the finance committee, and then
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take the decision. If it is desired to finance the build-
ing of the additional wing by mecans of borrowed
money, yet another stage will be required, for the
consent of the Minister of Health will be necessary.?

This complicated structure does not exist among the
smaller authorities. A rural district council of ten
members, for instance, is so small and its functions are
so few and unimportant that not more than two or three
committees may be required. Nor is the complication
quite so great for all functions. The county system is
usually more complicated than a borough system,
chiefly because of the area over which the functions
have to be exercised. Also, few services require such
a warren of sub-committees as is needed for public
assistance and education.

1t is obvious, however, that councillors play a large
part in detailed administration, and that with a large
body like the London County Council or the Birming-
ham City Council they must devote a substantial part
of their time to committee work. The London County
Council, at its weekly meeting, may have an agenda
paper of one hundred foolscap pages, consisting
almost entirely of reports from committees. Few of
these reports will be discussed, and proposals to spend
hundreds of thousands of pounds may go through
without debate because they have been elaborately
argued in a hierarchy of committees and sub-com-
mittees.?

1 See post, pp. 214-16.

2 This, of course, applies to all large administrative units. The
agenda paper for the monthly meeting of the Senate of the University

of London is about twice the size of that for the weekly meeting of the
London County Council.
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The number of committees and sub-committees and
th&extent of delegation varies enormously from council
to council. Apart from cases where special provision
(as in poor law and cducation administration) is made,
local authorities have a gencral power to set up com-
mittees and to delegate any matters to committees
except the power of levying, or issuing a precept for, a
rate, or of borrowing money.! A committee cannot
delegate to a sub-committee, though it can refer any
matters to such a sub-committee, and the council itself
may (it seems) * delegate matters to sub-committees.
But some councils are chary of delegating powers, and’
others are eager to do it.

. The committee system may easily be carried to
excess. The time of councillors ought not to be
wasted on routine matters which can be dealt with by
officials, and with a fully qualified staff many decisions
even of some importance can be taken by officials.
Matters of far greater importance than those brought
before councils are often dealt with by civil servants;
and often the Minister’s signature to a document is a
mere formality. For instance, the decision to pull
down a group of four houses and to rehouse the in-
habitants may be taken by a council after long dis-
cussions by its housing committec; that decision cannot
take effect, however, without the sanction of ‘‘the
Minister.”” It is, however, reasonably certain that the
Minister will not look at the papers. The effective

1 Local Government Act, 1933, s. 85 (1).

2 There is no express power, but see Jennings, Law relating to Local
Authorities, p. 152. In any case, delegation to sub-committees usually
occurs in respect of public assistance and education, for which special
rules are laid down.
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decision will be taken by a civil servant of the rank of
assistant secretary, and probably his examination will
be cursory because he acts upon the minute of a still
lower official.

Even where the decision is wholly that of a sub-
committee there may be doubt as to where the line
should be drawn. The law requires that Mrs.
Murphy’s claim to poor relicf shall be considered by the
appropriate guardians committee of the county council.
But her case is probably typical, in no way different
from many others, and capable of being decided with-
out difficulty in accordance with the scale laid down by
the public assistance committee and approved by the
council. Why should the time of councillors be wasted
by listening to Mrs. Murphy ? Some councils, in fact,
have found difficulty in inducing councillors to attend;
and two county councils have secured special authority
from Parliament to delegate the function to officials.
This is an example where (in the case of a county
council only—not a county borough council) legislation
was required. Usually, however, the method of
administration is left to the discretion of the council,
and thus wide variation is possible.

Where there is a hierarchy of sub-committees and
committees, as in the education and public assistance
functions of large county and county borough councils,
the questions for decision become more general as they
proceed from the sub-committees to the committees,
and from the committees to the council. General
principles are determined by the council itself; within
these general principles questions of principle are
settled by the committees, and the detailed administra-

L.G.L—3
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tion is carried out by sub-committees or officials. The
more general the principle involved, the greater the
possibility that political principles or party ideolo-
gies ” will be involved. If, for instance, it becomes a
question between cost on the one hand and morc
liberal educational facilities on the other, it is probable
that the members of a Ratepayers’ Association affiliated
to the National Union of Ratepayers’ and Property
Owners’ Associations (a body whose * ideology ”” may
be described roughly as being to the right of the
Conscrvative Party) are likely to emphasise the cost
more than members of the Labour Party. On the
other hand, no “idecology ” is involved in decciding
whether schoolchildren shall write in books or on
separate sheets of paper. Even decisions of a council
may involve no political questions. For instance, it is
probable that a difference of opinion as to whether
trams on a certain route should be replaced by trolley-
buses would not follow party lines; and certainly the
exact location of a pedestrian crossing would arouse no
party controversy unless, say, the question were
whether it should lead to a public house or a chapel.
Nevertheless, there is plenty of scope for party con-
troversy, especially in the council and its major com-
mittees, where questions of principle are discussed.
Where the party system operates, such questions are
really decided not in the council or committee but in
the meeting of the majority party beforehand, or by the
decision of the party leaders. For instance, the
decision of the London County Council to replace
Waterloo Bridge was taken not in the appropriate
committee nor in the council, but in a party meeting.
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Consequently, the debates on the question were like
debates in Parliament, in that their result was known
beforechand. The council meeting thus becomes not
an instrument for decision but, like the House of
Commons, an instrument for propaganda. On the
other hand, there may be effective discussion of whatare
significantly known as ‘ committee points ’—minor
questions about which arguments may be made with a
view to convincing.

Where the party system does not operate, it is still true
that only ‘‘ committee points’ are really settled in
committee. The wider issues of policy are really
determined by the common ° ideology ” of the mem-
bers. The smaller urban authorities, for instance, are
composed almost entirely of the ““small tradesman™ class
who would be in France Radical Socialists. To such
persons (as, of course, to all persons), certain principles
are sclf-evident truths. So long as there is no political
opposition it is not rcalised that one man’s truth is
another man’s falschood; and there is no need to dis-
cuss principles because their basis is axiomatic. On the
other hand, the application of these axioms gives rise to
differences of opinion which are largely personal.
Some members want power, some prestige, some
publicity, and some more material advantages. There
is, consequently, a process of private discussion by which
an agreed scheme is forthcoming; and more often than
not when the question reaches committee it is res judicata.

§ 2. Officials

Though there were a few earlier examples, the paid
local government officer was for practical purposes the
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invention of the nineteenth century. Leaving aside
the manual workers or ‘“ servants,” and also special
classes of employees like teachers and policemen, there
were in 1932 about 130,000 oflicers employed by local
authorities. Though appointed by these authorities
they are tending to form a local government service
comparable with, though in many respects differen-
tiated from, the Civil Service. Conditions throughout
the country are gradually being cquated through the
machinery of Whitley Councils and pressure by the
National Association of Local Government Officers,
which, in 1938, had over 102,000 members. The local
authorities’ associations (other than the Association of
Municipal Corporations), the London County Council,
and the Metropolitan Boroughs Standing Joint Com-
mittee have an advisory committec which may assist
in standardising conditions still more. There is a
common system of superannuation under the Local
Government Superannuation Act, 1937, for all officers
who are not covered by superannuation Acts provided
for special classes of officers.  The senior officials move
from district to district in course of promotion as posts
become vacant.

In certain cases local authorities are compelled by
law to appoint officers. Thus, under the Local
Government Act, 1933, the following officers must be
appointed:

(a) County councils—clerk, county treasurer, county
medical officer of health, and county surveyor.

(b) Borough councils—town clerk, treasurer, surveyor,
medical officer of health, and sanitary inspector.

(¢) District councils—clerk, treasurer, surveyor, medical
officer of health, and sanitary inspector.
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As will be seen presently, the Minister of Health
has power to determine what poor law officers the
council of a county or county borough shall appoint,
and officers have to be appointed under other Acts.
Most large authorities, however, require far more
officers than they are compelled by law to appoint.
For instance, the City Council of Salford is compelled
by law to have a town clerk. In fact, however, the
Town Clerk’s Department in 1937 contained not only a
town clerk, but also a deputy town clerk, an assistant
solicitor, a conveyancing clerk, a common law clerk,
cight legal clerks, one chief administrative assistant, six
committce clerks, eight gencral clerks, six local licens-
ing clerks, and other officers to the total number of 51.
Again, the Act says that it must have a city treasurer,
but it had in addition 186 officers in the City Treasurer’s
Department.!

In certain cases the Central Government has powers
of control. Thus, scction 10 of the Poor Law Act, 1930,
enables the Minister of Health to direct the council of a
county or county borough to appoint such officers,with
such qualifications as the Minister thinks necessary, for
purposes of poor relief. He may define their duties and
the limits within which they are to act, and direct the
mode of appointment and determine the continuance in
office or dismissal of such officers. By section 11 of the
same Act he is empowered to appoint such officers him-
self if the council fails to do so within 28 days, and to
determine their salaries, which they can recover from

! See L. Hill, The Local Government Officer, Appendix III, pp. 182-go,
where the ‘“ designated posts” for superannuation purposes of the
Salford City Council are set out.
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the council. By section 13 of the Act, also, the Minister
has power to suspend or rcmove poor law officers.
These provisions have no parallel in local government
legislation, and in fact they are not exercised to the full
extent. Under the Public Assistance Order, 1930, the
Minister limits the exercise of his powers in practice to
“senior poor law officers” as there defined. The
Order determines what senior poor law officers shall
be appointed (though often with the addition of the
words ‘“ if requisite >> which leaves a discretion to the
local authority), prescribes their qualifications and
specifies their duties. It is provided that such an
officer may not be dismissed nor have his salary re-
duced without the consent of the Minister of Health.
Subject to these restrictions, ‘ the council may appoint
or employ any officer or servant on such terms and
conditions of service as they think appropriate, may
suspend or remove him from office, and may pay him
such remuneration and also such reasonable compensa-
tion on account of any extraordinary services of unfore-
seen circumstances connected with his duties as they
think fit.” 1

In no other case does central control go quite so far.
The essential qualifications of medical officers of health
are laid down by legislation,® and the duties of county
medical officers of health are prescribed by regulations
issued by the Minister of Health.® The Minister also
has power—which he exercises—to prescribe by regula-
tions the qualifications and duties of medical officers of

1 Public Assistance Order, 1930, art. 151,
? Local Government Act, 1933, ss. 103 and 108 (3).
3 Ibid., s. 103.
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health appointed by borough and district councils, and
these are obligatory on cvery council. He may pre-
scribe in addition the mode of appointment and tenure
of office of medical officers and sanitary inspectors
appointed by non-county borough and district coun-
cils; but the regulations are not obligatory unless the
council receives a grant in aid of the salary of an officer
from the county council.® In any case, a medical
officer or senior sanitary inspector of a borough or
district council cannot be dismissed without the con-
sent of the Minister.? The salary paid to the clerk to
a county council must be approved by the Minister,?
and he cannot be dismissed without the Minister’s
consent.4

Under the Public Health Act, 1936, the Minister has
power to make regulations prescribing the qualifica-
tions of medical officers of health and health visitors
appointed for dealing with tuberculosis, venereal
disease, and maternity and child welfare.®* Public
analysts must possess qualifications prescribed by the
Minister of Health, and their appointment and removal
require the Minister’s consent.®  Inspectors of weights
and measures and inspectors of gas meters must hold
certificates of qualification issued by the Board of
Trade.” Where the Minister of Transport agrees to

t Local Government Act, 1933, s. 108; for the county council grants,
see s. 109.

2 Ibid., s. 110.

3 Ibid., s. 99 (1).

4 Ibid., s. 100.

¢ Public Health Act, 1936, ss. 180 and 204.

¢ Food and Drugs Act, 1938, s. 66.

7 Hadow Report, p. 11,
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defray part of the salary of an engineer or surveyor to a
local authority, his appointment and dismissal are sub-
ject to that Minister’s approval.t  Under section 88 of
the Education Act, 1944, a local education authority
must appoint a fit person to be chief education officer,
and may not make an appointment except after con-
sultation with the Minister of Education. When the
authority proposes to make such an appointment,
particulars must be sent to the Minister showing the
name, previous experience, and qualifications of the
persons from whom they propose to make a selection.
If the Minister considers that any person whose name
is so submitted to him is not a fit person, he may give
dircctions prohibiting his appointment. The ““ Burn-
ham scales,” which are followed by ncarly all local
education authorities, arc not absolutely imposed on
those authorities, but the committees which draft such
scales are approved by him, and by section 89 of the
Act of 1944 he may by order make such provision as
appears to him to be desirable for the purpose of secur-
ing that the remuncration paid to teachers is in accord-
ance with the scales. In practice no grant is paid to
any local education authority whose salary scales are
lower than the Burnham scales.

Finally, the Secretary of State has power, which he
exercises in Police Regulations, to make regulations as
to the government, pay, allowances, pensions, clothing,
expenses, and conditions of service of members of all
police forces in England and Wales;? and any member
of a police force who is dismissed or required to resign

! Hadow Report, and see Ministry of Transport Act, 1919, s. 17 (2).
2 Police Act, 1919, s. 4.
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as an alternative to dismissal has a right of appcal to
the Secretary of State.t

Apart from these cases and other cases under special
classes of legislation, the general rules of the Local
Government Act, 1933, apply. The council must
appoint such officers as it may think necessary and may
pay such “‘ reasonable remuneration >’ as it may deter-
mine. Such officers hold oflice during the pleasure of
the council; but this does not prevent the making of an
agreement for a reasonable period of notice on either
side, nor does it prevent the termination of an officer’s
appointment when he reaches the retiring age provided
by one of the Acts rclating to superannuation.®? The
only other limitation is that provided by section 122 of
the Act of 1933:

“A person shall, so long as he is, and for twelve months
after he ceases to be, a member of a local authority, be
disqualified for being appointed by that authority to any
paid office, other than to the office of chairman, mayor or
sheriff.”

1 Police (Appeals) Act, 1927, s. 1.

2 For county councils, sece Local Government Act, 1933, s. 105; for
borough councils, ibid., s. 106; and for district councils, ibid., s. 107.
For agreements for notice and retirement, see ibid., s. 121. As to
superannuation, see Poor Law Officers’ Superannuation Act, 1896;
Asylum Officers’ Superannuation Act, 1909; Teachers’ Superannuation
Acts, 1925 to 1937; and Local Government Superannuation Act, 1937 .

L.G.L.~5*



CHAPTER VI

POWERS AND THEIR ACQUISITION
§ 1. Local Authorities as Corporations

THE law of England was developed primarily to regu-
late the actions of ordinary individuals. It prohibited
them from committing offences, gave remedics to those
who suffered injury by the acts of others, and regulated
their property rights. At a later stage, as trade grew,
it developed a law of contracts. From an early period
there were corporate cnterprises, monasteries, guilds,
and boroughs, and, after the dissolution of the monas-
teries, schools, hospitals, and other charities. These
were, however, exceptional, and it was only with the
development of large-scale capitalism that the collec-
tive enterprise became important. To-day, all public
services and most private services are provided and
maintained by collectivitics. Let us consider, for in-
stance, the first few hours of a clerk who lives at St.
Albans and works in London. He has breakfast in the
bosom of his family. His family relations are still rela-
tions between individuals. His house is, we will sup-
pose, his own property, so that his rights in it are
individual rights, though they are very much circum-
scribed by local government law, which confers powers
on the St. Albans City Council, a collective enterprise.
Probably, too, the house is mortgaged to a building

society, another collective enterprise. His breakfast
138
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consists of cereals, bacon and eggs, and coffee. His
cereals are probably manufactured by a joint stock
company, his bacon is marketed under the control of
the Bacon Marketing Board, though perhaps his eggs
come from a poultry farmer who still runs an individual
business in a collectivist world. His coffee is imported
by a joint stock company. But, probably, all the
materials of the breakfast have been bought from the
St. Albans Co-operative Society or a chain-store
grocery and cooked by means of gas supplied by the
Watford and St. Albans Gas Company and water
supplied by the St. Albans Water Company.

Having had his breakfast and read a newspaper pro-
duced by a joint stock company, he kisses his wife (a
practice not yet regulated by collectivist enterprise),
and stcps into a street maintained by the St. Albans
City Council. After passing along a main road main-
tained by the Hertfordshire County Council, he enters
a train provided by the London, Midland and Scottish
Railway Company (subject to statutory control),
smokes a pipe (produced by a joint stock company) of
tobacco produced by a joint stock company and in due
course is deposited at St. Pancras Station. There he
takes an omnibus provided by the London Passenger
Transport Board to run along a road maintained by
the London County Council. He alights at the door
of the office where he is employed by a joint stock
company and where he spends his time dictating
letters to other joint stock companies until he goes
out to a lunch provided by yet another joint stock
company.

This example shows that this is indeed the collectivist
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age, and though the law generally lags behind social
development, it has had to take account of the fact that
the collectivist enterprise is the main instrument of
modern economic life. Indeed, the developments
have become possible because the law has provided the
means, the device of the corporation. There are several
types of corporations and, indeed, there are enterprises
(such as trade unions) which may be described as
‘ quasi-corporations.” In connection with local
government law, however, we are concerned with two
kinds only.

From a legal point of view, the distinguishing
characteristic of a corporation is that it is a legal
“ person.” That is, it is regarded as being capable of
holding property, making contracts, committing torts
and crimes, and suing and being sued, as if, or almost
as if, it were a private personJ Obviously, the law
cannot apply to the fullest extent. The London
County Council cannot be imprisoned, or be whipped
as a rogue and vagabond, or marry, or even seal a con-
tract; but most things can be done by agent, and there
is nothing to prevent the acts or omissions of an agent
from being attributed to the Council. Property may
be held, contracts made, torts and crimes committed,
and actions brought and defended, on behalf of the
corporation by its agents and servants. Naturally
there are parts of the law, such as the law of marriage
and divorce, which cannot be applied; but there are
comparatively few acts or omissions which cannot be
said to have been done or neglected on behalf of the

corporation by servants acting in the course of their
employment.
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Private individuals become legal ‘‘ persons »* by the
mere fact of being born or coming within the jurisdic-
tion of English law; but something more is required to
make a group or collectivity into a legal person. For
our present purpose, it may be said that legal per-
sonality is given either by charter from the Crown or
by Act of Parliament. The boroughs, as we have
seen, are created by royal charter, while the councils
of counties, districts, and parishes are incorporated by
the Local Government Act, 1933.

Mere incorporation does not give powers of govern-
ment. It merely creates a legal personality or capacity
equivalent to that of a private individual. At most,
therefore, it confers those rights, powers, and duties
which a private individual possesses. Even in this
respect there is, or may be, a limitation. A corpora-
tion is created by statute to carry out certain purposes.
A railway company cannot operate air services unless
it receives special statutory authority for the purpose.
Similarly, the London School of Economics and
Political Science, a company incorporated under the
Companies Acts for certain educational purposes, can-
not operate a football pool. There is nothing to pre-
vent me (except my absence of capital and my sense of
my own incompetence) from doing either. Certainly
the law does not forbid me. They are within my legal
powers because I am a private person; they are not
within the powers of any statutory corporation which
is not incorporated for those purposes. Hence an act
done on behalf of a statutory corporation outside the
purposes for which the corporation is incorporated is
said to be beyond its powers, or ultra vires.
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If, therefore, the servants or agent of a corporation
enter on behalf of the corporation into a contract which
is ultra vires, the contract is void and cannot be enforced
either by or on behalf of the corporation. Thus, in
Ashbury Railway Carriage and Iron Co. v. Riche,* the com-
pany was incorporated for the manufacture of railway
material. The directors, on bchalf of the company,
contracted to purchase a concession to build a railway
in Belgium. The House of Lords held that the contract
was not cnforceable against the company. When a
company is incorporated by or under statute for certain
purposes, the statement of the purposes has both an
affirmative and a negative character. It affirms that
the company may fulfil those purposes and denies that
it may fulfil other purposes.

In respect of the purchase of land, the position is not
quite so clear. It is evident that if a contract is made
for the purchase of land for a purpose which is not
authorised by or under the statute, the contract cannot
be enforced on either side. But if the contract is ful-
filled and the land conveyed, it seems that the land vests
in the corporation. Thus, in Ayers v. South Australian
Banking Co.* it was held that where a company had
taken a security for an ullra vires debt, the transfer of the
security was valid. Similarly, in Batson v. London
School Board,®* where the board had acquired a lease of
property which it had no power to acquire, the lease
was valid. It is not certain that these decisions would
be upheld. In respect of liability for torts, too, there is
difficulty, though this subject is best postponed until

1 (1875) 7 H.L. 653. ? (1871) g3 P.C. 548.
* (1903) 67 J.P. 457.
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the whole question of the liability of local authorities is
examined.?

As has been said, the councils of counties, districts,
and parishes are statutory corporations. Unlike com-
mercial bodies and such public utilities as railway, gas,
and water companies, however, they are not incor-
porated for any purposes which an ordinary person
may undertake, but for governmental purposes. It is
provided, for instance, that *“ the county council shall
be a body corporate by the name of the county council
with the addition of the name of the administrative
county, and shall have perpetual succession and a
common seal and power to hold land for the purposes
of their constitution without licence in mortmain.” *
In other words, it is a corporation; it has perpetual
succession, so that it goes on being the same legal
“ person ” though the members of the council may
change; it has a common seal under which its contracts
and conveyances can be made; it can hold land in spite
of the fact that the Mortmain Acts forbid corporations
to hold land without licence. It is incorporated for the
purposes of its constitution; but these are set out in the
Act, where it is prescribed that the county council
“shall have all such functions as are vested in the
county council by this Act or otherwise.” No func-
tions are vested in the council except by or under an
Act of Parliament; and, generally speaking, they are
powers of government quite unlike the powers of a
private individual. Indeed, the Acts cover even

1 Post, pp. 265-03.
2 Local Government Act, 1933, s. 2 (2). District and parish councils
are incorporated by similar words: see ibid., ss. 31 (2), 32 (2), and 48 (2).
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powers which might be regarded as tacitly annexed to
the incorporation. They confer power to make
contracts,* to acquire and dispose of land,?® to borrow
money,? to sue and be sued,* and to appoint officers
and servants.®

These are, however, incidental powers. For the
most part the powers are special governmental powers
conferred by a vast number of general and local Acts
of Parliament. Thus, in local government law the
question of ultra vires is one primarily of interpreting an
Act of Parliament conferring governmental powers.
The question to be discussed in each case is not whether
the purpose of the Act is within the objects of incorpora-
tion, but whether it is covered by the express words of
some empowering statute. Let us consider, for in-
stance, the decision in Attorney-General v. Fulham
Corporation.s 1t is not one of those cases in which new or
startling legal principles were laid down; it is one of
thousands of cases in which the extent of special statu-
tory powers is considered by the courts. The Fulham
Borough Council, a statutory local authority created by
the London Government Act, 1899, established a
municipal laundry, and it was alleged by the Attorney-
General that this act was ultra vires. The question for
the court was not whether the establishment of
laundries was one of the purposes for which the council
was established, but whether there was any statute

1 Local Government Act, 1933, s. 266.
2 Ibid., ss. 157, 164, 165, and 167.

? Jbid., s. 195.

4 Ibid., s. 276.

5 Ibid., ss. 105, 107, and 114.

¢ [1921] 1 Ch. 440.
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expressly authorising the act. The council had power
under the Baths and Washhouses Acts (now super-
seded by the Public Health Act, 1936) to establish
baths, washhouses, and bathing-places. Sargant, J.,
examined the language of the Acts and came to the
conclusion that they did not enable the council to
establish a laundry.

This method must be adopted even for the incidental
powers already mentioned. Most of them are subject
to restriction, especially in respect of land and borrow-
ing; and even where they are not they must be related
to express powers. For instance, though the Local
Government Act, 1933, gives a general power to enter
into such contracts as arc nccessary for the discharge by
a local authority of any of its functions, it is still neces-
sary to determine precisely what are the statutory
functions and whether the contract is necessary {or one
of them.

Boroughs (other than metropolitan boroughs) are in
a peculiar position because they are incorporated by
charter and not by statute. It is commonly asserted
that a chartered corporation is entitled to do any act
which a private person may do, even though it is in
respect of a matter not within the charter. Thus, in
Attorney-General v. Manchester Corporation,* Farwell, J.,
said: * The difference between a statutory corporation
and a corporation incorporated by royal charter is well
settled ; the former can do such acts only as are author-
ised directly or indirectly by the statute creating it ;
the latter (speakinggenerally) can do everything thatan
ordinary individual can do.” This statement was not

1 [1906] 1 Ch. 643 at p. 651.
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necessary for the decision, and is thus a casual expres-
sion of opinion, or obiter dictum. Therc are several such
dicta, but there is no case in which it has actually been
held that a contract made or an act done by a char-
tered corporation outside the scope of its expressed or
implicd powers is ncvertheless valid.  All the dicta take
their source in a statement by Lord Coke in the Case
of Sutton’s Hospital.* The point actually decided in that
case was that where a chartered corporation had power
to hold land, it impliedly had power to acquire and
dispose of it; but he used language which may be
interpreted in a wider sense. It is extremely doubtful
whether he had that meaning, and it is certain that
the cases to which he referred did not support the
proposition. On the whole, it is doubtful if the doctrine
would be upheld.?

The doctrine is of some importance in relation to
boroughs, since it would enable the borough to carry on
activitics not expressly authorised by statute. At the
same time, it is not of supreme importance, for two
rcasons. In the first place, what boroughs usually
requirec are not the powers of an ordinary person
but special governmental powers, and these must neces-
sarily be given by legislation. Nevertheless, trading
powers, if available, would be of considerable import-
ance. Thus, a borough might supply milk, bread, and
coal, or establish a municipal bank. In fact, however
—and this is the second point—they cannot do so
because of a statutory prohibition.

The borough consists of the incorporated mayor,

1 (1612) 10 Co. Rep. 234, at f. 30b.
1 See Street, Ultra Vires, pp. 20~22.
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aldermen, and burgesses (or local government electors).
It acts, however, through the borough council. By
section 185 of the Local Government Act, 1933, all the
receipts of the council are carried to the general rate
fund. Out of this fund are payable all the liabilities of
the council, including the expenses of government.
The scction then provides that ““ if the general rate fund
is more than sufficient for the purposecs to which it is
applicable, the surplus thercof may be applied under
the direction of the council for the public benefit of the
inhabitantsand improvementofthe borough.” Thispro-
vision re-cnacts a clause originally inserted in the Muni-
cipal Corporations Act, 1835. Before that Act many
boroughs had large interests in property whose income
they were entitled to usc for the benefit of the members
of thecorporation, the mayor, aldermen, and councillors,
or the freemen. It was not often used for the benefit
of the inhabitants of the borough. The purpose of this
provision was to divert the income from feasts and other
advantages to the members so as to make it available
for the public benefit of the inhabitants. It became
subject, as the carly cases put it, to a trust for the
benefit of the inhabitants.? The growth of the powers
of borough councils, however, has caused an enormous
increase in cost, and no council has a surplus which it
can use for the public bencfit of the inhabitants, but
every council has to raise money by rates in order to
meet its liabilitics. It is not permissible to raise a rate
in order to provide a surplus, since the rates are applic-

! Local Government Act, 1933, s. 17.
3 Aut.-Gen. v. Aspinall (1837), 2 My. & Cr. 613; Att.-Gen. v. Wilson

(1837), 9 Sim. 30.
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able only to services provided specifically under statu-
tory authority.t

The result is that even if a borough had power to do
anything which a private individual could do, it could
not spend moncy for the purpose out of the borough
fund. For this reason the general principle has never
been seriously raised.  If a borough council has not the
neccessary statutory powers, it is fatal to its contention to
prove that in any cvent some cost will fall upon the
borough fund, even if that cost is incurred for the pur-
posc of making a profit. Thus, in Attorney-General v.
Manchester Corporation,® already referred to, the question
to be decided was whether the Manchester Corporation
had power to operate a parcels delivery service. By
various provisional orders and private Acts of Parlia-
ment the Corporation had power to use its tramways
for conveying goods and parcels. The service actually
organised, however, was far more extensive than the
tramways system. Parcels were collected from and
delivered to places as much as four miles from the
tramways; parcels were delivered by express messen-
gers; and the Corporation acted as general agent for the
railway companies. All the expenses incurred were
charged to the tramways undertaking, and amounted
to about £1,800 a year; but a profit of about £1,500 a
year was made on the parcels service. A large firm of
carriers in Manchester sued as relators through the
Attorney-General 2 for a declaration that the Corpora-
tion had no power to carry on this kind of business.

v Att.-Gen. v. Newcastle Corporation [1892] A.C. 568.
? [1906] 1 Ch. 643.
® For this procedure, see post, pp. 289-93.
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Farwell, J., gave judgment for the Attorney-General.
Recognising (what is very doubtful) the distinction
betwcen chartercd and statutory corporations, he went
on to point out that even so, the Corporation had
no power to carry on a business if it involved the
expenditure of money, unless therc were statutory
powers available. In this case the statutory powers
were not ample enough to cover the busincess : there
was nothing in the Acts to authorise the Corporation to
act as carriers gencrally without reference to their
tramways. Further, the business entailed expenditure
which must fall on the borough fund.

The courts arc not eager to declare an act witra vires.
It has often been laid down that acts which are reason-
ably incidental to a power expressly conferred by statute
must be regarded as impliedly conferred by that
statute. Lord Selborne, L.C., said in the leading case
of Attorney-General v. Great Eastern Rly. Co.,' that the
doctrine of ultra vires *“ ought to be reasonably, and not
unrcasonably, understood and applied, and that what-
ever may fairly be regarded as incidental to, or con-
sequential upon, those things which the Legislature has
authorised, ought not (unless expressly prohibited) to
be held, by judicial construction, to be ultra vires.”
This does not mean that a corporation has power to
run a business without express statutory authority
because it has express statutory authority for another,
and the two businesses can conveniently be operated
together. Thus, the House of Lords held in London
County Council v. Attorney-General® that the London
County Council had no power to operate an omnibus

1 (1880) 5 App. Cas. 473 at p. 478. 3 [1go2] A.C. 165.
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service merely because they had express statutory power
to run a tramways service. ‘ The business of an
omnibus proprietor is no more incidental to the busi-
ness of a tramway company than the business of steam-
ship ownersis incidental to the undertaking of arailway
company which has its terminus at a seaport.” 1

An act of a local authority may be ultra vires not only
if it does not belong to the class of acts which the local
authority is empowered to do, but also if it is done in a
manner different from that prescribed by the legislation
in question. Local government legislation, in other
words, prescribes the procedure as well as the purpose.
For instance, local authoritics have wide powers of
making byec-laws; but the procedure is laid down in
detail, and even if the bye-law in question is fully
within the powers conferred, it will be invalid if it was
not made in accordance with the procedure prescribed.
This rule is particularly important where local authori-
ties have power to interferc with property rights,
becausc the lcgislation always prescribes a long pro-
cedure whose purpose is to give persons affected the
power to make representations to the local authority,
the Minister of Health, and perhaps a court as well.
The courts interpret such powers rigidly because there
is a presumption that Parliament does not intend to
take away property rights without full compensation:
and where Parliament has allowed interference with
property rights, the courts have nevertheless said that
Parliament could not have intended to empower the
local authority to take away those rights without
giving full consideration to the objections of the

1 [1902] A.C,, p. 169, per Lord Macnaghten.
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owner. It is therefore a corollary of the doctrine of
ultra vires that, unless Parliament clearly intends the
contrary, local authorities shall act in accordance with
natural justice.

In the Report of the Committee on Ministers’ Powers * it is
stated that there are four principles of natural justice.
Two of them are rules which the courts apply in the
interpretation of administrative legislation, and two
are rules which, so the Committec thought, might be
regarded as principles of natural justicc.  As the latter
pair are in fact not accepted by the courts and have
been expressly denied by them, we need give them no
further consideration. The two accepted principles
are:

(i) That a man may not be a judge in his own
cause; and

(ii) That no party ought to be condemned unheard.

These short and summary statcments, likc all short
and summary statements, arc apt to mislead unless
they are elaborated. It must be remembered at the
outset that so far as they are rules of law and not mercly
statements by the Committee of the personal opinions
of its members, they operate only as rules of intcrpreta-
tion. They help the courts to determine what Parlia-
ment “ must have intended > when Parliament has not
said what it rcally did intend. If Parliament confers
upon a local authority the power to determine the
value of its own land for purposes of rating (in fact, of
course, it does not, though it does provide that mem-
bers of the rating authority may also be members of the
assessment committee), then the courts cannot declare

1 Cmd. 4060, 1932, pp. 75-80.
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the Act invalid because it infringes the principles of
natural justice. Where Parliament has not made its
intention clear, however, the courts are free to say that
Parliament ““ could not have intended > to authorise
a biased person to take part in the decision. Thus, in
Rex v. Hendon Rural District Council, ex parte Chorley,* an
application was made to the council for permission to
develop land which was covered by a town planning
resolution. In the ‘ prcliminary statement” which
had been prepared to indicate the lines which the com-
pleted town planning scheme would follow, the land
was shown as capable of development for residential
purposes only. The application was for permission to
develop the site as a “ road-house,” and the permission
was granted. There was nothing wrong in this; but
the applicant’s provisional contract of purchase had
been negotiated by one of the members of the council
as agent for the vendor. This councillor had taken no
active part in the decision of the council, which was
passed as a formal resolution without opposition and
without discussion. It was held, nevertheless, that the
councillor was biased and that he must be regarded as
having taken part in the dccision, and the decision was
therefore quashed.

Such cases are not of frequent occurrence, and in
practice the second principle quoted above is more
important. Almost invariably, where a person’s rights
are to be affected, provision is made for him to raise
objections and to state his case either orally or in
writing. There are a few cases under older legislation,
however, where no such express provision is made.

1 [1933] 2 K.B. 696.
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Thus, in Cooper v. Wandsworth Board of Works,* the local
authority ordered a house to be demolished under
section 76 of the Metropolis Management Act, 1855,
on the ground that it had been erected contrary to
statute. The Act did not say that notice must be given
to the owner, and in fact no notice was given to him.
The court held that damages for trespass should be
given against the board on the ground that no notice
had been given, and the court went on to say (though
it was not nccessary for the decision) that thc owner
ought to have been heard by the board before action
was taken. In the general law, notice is now pre-
scribed by section 65 of the Public Health Act, 1936,
and the local authority are not empowered to pull
down a building which infringes building bye-laws
unless the owner himself neglects to pull it down after
notice. It may be that the owner has a right to be
heard, or at least to state his case; but the notice is
generally consequential upon a refusal upon a rejec-
tion of the plans by the local authority, and he has a
right to appcal to a court of summary jurisdiction
against such refusal. It is therefore very doubtful
whether this decision applies at all outside London;
and if it does it would scem to apply only where a
building had been erected without submitting plans at
all. The author knows no other case under the general
law to which the decision is capable of application.
The fact is that a right of appeal or objection is
always given by legislation, though the above case
would become important if the draftsman neglected to
insert such a clause and the omission was not noticed

1 (1863) 14 C.B.N.S. 180.
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in Parliament. Often, however, the appeal or objec-
tion is brought before another administrative authority,
and it is in this respect that the doctrine of natural
Jjustice applies most often. Stated shortly, the appeal
or objection must be considered in a judicial manner.
The law on this point begins for practical purposes
with the decision of the House of Lords in Board of
Education v. Rice.r There the managers of a non-
provided school (i.e. a school provided by an ecclesi-
astical authority but assisted by the local education
authority) appealed to the Board of Education against
a deccision of the local education authority to pay
teachers in the non-provided schools lower salaries
than were paid to those in the schools provided by the
authority itsclf. The Board determined the appeal in
its usual administrative and secret manner, and the
managers sought to secure the reversal of its decision.
The House of Lords held that there was nothing wrong
in the procedure adopted. As Lord Loreburn, L.C.,
said :

‘*“ Comparatively recent statutes have extended, if they
have not originated, the practice of imposing on depart-
ments or on officers of State the duty of deciding questions
of various kinds. In the present instance, as in many
others, what comes for determination is sometimes a matter
to be settled by discretion, involving no law. It will, I
suppose, usually be of an administrative kind: but some-
times it will involve matter of law as well as matter of fact,
or even depend on matter of law alone. In such cases the
Board of Education will have to ascertain the law and also
ascertain the facts. I need not add that in doing either

they must act in good faith and fairly listen to both sides,
for that is a duty lying upon everyone who decides any-

1 [1911] A.C. 179.
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thing. But I do not think they are bound to treat such a
question as though it were a trial. They have no power
to administer an oath, and need not examine witnesses.
They can obtain information in any way they think best,
always giving a fair opportunity to those who are parties
in the controversy for correcting or contradicting any
relevant statement prcjudicial to their view. Provided
this is done, there is no appeal from the determination of
the Board. . . .”

Wherc the appeal or objection is to a Minister or a
county council, the procedurc usually prescribed by
legislation is for the authority concerned to hold a
local inquiry at which the parties (including the local
authority) may be represented and call evidence. In
Local Government Board v. Arlidge,* this procedure was
followed in respect of an appeal to the Board against
the decision of a local authority not to determine a
closing order made against Arlidge’s dwelling-house.?
The usual procedure was followed: that is, an inspector
held a local inquiry and reported to the Board; his

1 [1915] A.C. 120.

2 This branch of the law no longer exists. Before 1909 the function
of hearing appeals was exercised by courts of quarter sessions, but these
courts proved unsatisfactory, and in 19og the jurisdiction was trans-
ferred to the Local Government Board. Closing orders are no longer
made for dwellings except by courts of summary jurisdiction under
Public Health powers. Under the Housing Act, 1936, part of a building
may be closed, but an appeal lies to a county court. If the whole
house is insanitary, the remedy is either to compel it to be put into a
state of repair or, if that cannot be done, to order its demolition. In
cither case there in an appeal to a county court. The appellate power
was transferred to the county court in 1930 not because it was
¢ judicial,” but simply because the Ministry of Health could not be
bothered with these small local matters. There is considerable dis-
satisfaction with the manner in which such appeals are considered by
the county courts, especially because of the absence of uniformity.
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report was not made available to Arlidge, but was used
by the Board in coming to its decision against Arlidge,
and Arlidge was given no opportunity of putting his
case personally before the Board or before the official
or Minister who decided against him. The Court of
Appeal quashed the decision because the procedure
was contrary to ‘‘ natural justice,” but the Housc of
Lords reversed this decision, holding that when Parlia-
ment conferred a power upon an administrative
authority it intended that authority to use its own pro-
cedure and not the procedure of the courts of law; nor
was there anything in the statutes to compel the Board
to make known the contents of the report. Lord
Haldane said:

“ My lords, when the duty of deciding an appeal is
imposed, those whose duty it is to decide it must act
judicially. They must dcal with the question referred to
them without bias, and they must give to each of the
parties the opportunity of adequately presenting the case
made. The decision must be come to in the spirit and
with the sense of responsibility of a tribunal whose duty it
is to mete out justice. But it does not follow that the
procedure of every such tribunal must be the same. In
the case of a court of law tradition in this country has
prescribed certain principles to which in the main the
procedure must conform. But what that procedure is to
be in detail must depend on the nature of the tribunal. . . .
Such a body as the Local Government Board has the duty
of enforcing obligations on the individual which are
imposed in the interest of the community. Its character
is that of an organisation with executive functions.
When, therefore, Parliament entrusts it with _]udlc1al
duties, Parliament must be taken, in the absence of any
declaration to the contrary, to have intended it to follow
the procedure which is its own, and is necessary if it is to
be capable of doing its work efficiently.”
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The fallacy in the decision of the Court of Appeal, he
added, was that it set up the test of procedure of a court
of justice, instead of the test laid down in Board of
Education v. Rice. Lord Shaw was even more emphatic.
* That the judiciary should presume to impose its own
methods on administrative or executive officers is a
usurpation. And the assumption that the methods of
natural justice are cx necessitate thosc of courts of
justice is wholly unfounded.”

Since administrative authorities do in fact act in a
Jjudicial manner as defined in these cases, it is not easy
to challenge a decision on the ground that it is contrary
to natural justice. Such a challenge was, however,
successful in Errington v. Minister of Health.* There,
objection was made to a clearance order made by a
local authority, and the Minister of Health ordered a
local inquiry. Nevertheless, communications were
entered into between the officials of the Ministry and
the local authority, and a visit to the clearance area was
paid by the inspector holding the inquiry and other
officials in the absence of the persons interested in the
property. It was held by the Court of Appeal that this
was taking evidence from one side in the absence of
the other, and the decision of the Minister was quashed.
In Frost v. Minister of Health,® however, Swift, J., refused
to extend this decision to consultations between the
town clerk and the Ministry of Health before the clear-
ance order was submitted and before any objections
had been made, and this decision was upheld by the
Court of Appeal in Offer v. Minister of Health.®* Until

1 [1935] 1 K.B. 249. 2 [1935] 1 K.B. 286
* [1936] 1 K.B. 4o0.
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<

objections are made, the Minister is an ‘ administra-
tive ”” authority; as soon as objections are made his
functions become ¢‘ quasi-judicial >’ and he must follow
the principles of natural justice. In In Re Manchester
(Ringway Airport) Compulsory Purchase Order,* the Air
Ministry expressed tentative approval of the site of an
aerodrome before the local authority submitted the
compulsory purchase order, and the inspector was
piloted over the site by one of the witnesses for the local
authority (though there was no evidence of any com-
munication between them). Neither act was con-
sidered to invalidate the confirmation of the order.
As a result of Errington v. Minister of Health, various
attempts have been made to reopen the question of the
nature of natural justice. In spite of Local Government
Board v. Arlidge it was contended in William Denby &
Sons v. Minister of Health * that the objector to a clear-
ance order was cntitled to see the inspector’s report,
but the contention was rejected. In  Fredman v.
Minister of Health * it was contended that before making
a clearance order, the local authority ought to have
given the owner of the property concerned the right to
appear and present his case, in accordance with the
principle of Cooper v. Wandsworth Board of Works ; but
the court held that the resolution of the local authority
was a preliminary stage, and that the objector’s right
to state his case was provided for by the insistence upon
a local inquiry before the Minister confirmed the order.
Finally, in Horn v. Minister of Health ¢ the Minister
received a deputation from the local authority about

! (1935) 99 J-P. 319. * [1936] 1 K.B. 337.
® (1936) 100 J.P. 104. ¢ [1937] 1 K.B. 164.
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housing matters generally after objections to a parti-
cular compulsory purchase order had been made.
Swift, J., held that this invalidated the confirmation
of the order, but his decision was reversed by the Court
of Appeal on the ground that therc was no cvidence
that the order was mentioned, and, indeed, therc was
clear evidence that it was not. The decision would
have been different if the order had been mentioned.

As Greer, L.J., said :

“ T have no doubt whatever that if at that meeting repre-
sentations had been made to the Minister of Health behind
the back of the objector, in order to persuade him to con-
firm the order made by the council, then there would have
been ample jurisdiction in the court to say that such con-
duct was not only contrary to natural justice, but contrary
to that which is implied in the powers given to the Minister
under the statutes.”

It will be noticed that these decisions relate almost
entirely to the exercise of powers by central authorities
under statutory powers. They illustrate the operation
of the appellate powers which are considered in a later
chapter. The decisions in housing cases arc neces-
sarily in relation to central authoritics, because the
courts have no jurisdiction to intervenc (on account of
special statutory provisions) * until the order has been
confirmed. The principles enunciated are, however,
applicable to all administrative authorities and cases
occasionally occur.?

1 See post, pp. 304-5.

* E.g. a housing case: Broadbent v. Rotherham Corporation [1917]
2 Ch. 31: rating cases, R. v. North Worcestershire Assessment Committes

(1929] 2 K.B. 397; R. v. Salford Assessment Committee [1937] 2 K.B. 1;
dismissal of police officer: Cooper v. Wilson [1937] 2 K.B. 361.
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§ 2. The Acquisition of Powers

Its powers being strictly limited, a corporation which
has not the necessary powers and desires to have them
must take steps to acquirc them. The student of local
government law must beware of the notion that a study
of the common law is likely to induce in him, that
‘“ the law ” is something fixed and unalterable, subject
only to judicial ‘“interpretation.”” The law is, for
practical purposes and subject always to judicial
‘“ interpretation,” what Parliament and subordinate
authoritics under statutory authority choose to make of
it.  There being no constitutional restriction on legisla-
tion,! only political considerations and the pressure of
time prevent Parliament from cnacting anything what-
socver. If the law is not what is required, the remedy
is to go to Parliament to change the law.

This may mean a change in the general law. Powers
may be sought for all local authorities, or for all local
authorities of a particular class. A new Local Govern-
ment Bill, or a Public Health Bill, or a Housing Bill,
may be introduced. Tor instance, the evils of ““ ribbon
devclopment ’—development along the sides of main
roads, causing obstruction of traffic, danger to passing
motorists and the inhabitants, costly extensions of gas,
water, electricity, and sewerage services, and the like—
were evident by 1935. The process of securing control
of development through schemes under the Town and
Country Planning Act, 1932, had proved long and
costly. Accordingly, the Minister of Transport intro-
duced the Bill which became the Restriction of Ribbon

3} Jennings, The Law and the Constitution (3rd ed.), Ch, IV,
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Development Act, 1935, to confer the necessary powers
upon highway authoritics.

If the Government has a majority in both Houses of
Parliament, and if the parliamentary time-table
permits, it is necessary only to persuade the Govern-
ment that the powers arc required and are politically
justified to sccurc the conferment of the powers.
Individual local authorities, through their expert
advisers, may make representations to the Ministry
of Health, the Ministry of Transport, the Ministry of
Town and Country Planning, or the Ministry of lidu-
cation. More often, the sugeestions are made col-
lectively.  Lach kind of local authority 1s organised
into its appropriate association—the County Councils’
Association, the Association of Municipal Corporations,
the Urban and Rural District Coouncils’ Associations,
and the Association of Education Committees. The
Council of cach considers from time to time the
complaiuts of its members, the proposals of the Govern-
ment, the Bills of private members of Parliament,
and the recommendations of Royal Commissions and
departmental comunittees.  Being concerned primarily
and almost entircly with the public welfare, the
Associations have considerable influence, and their
importance is evident both on the legislation that is
passed and on the proposals that are rejected.!

§ g. Private Bills

If a local authority waited for general legislation,
however, it might have to await the arrival of the
Greck Kalends. Many of the problems of a particular

1 See Jennings, Parliament, Ch. VII.
L.GL—6
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arca arc peculiar to itsclf; general legislation docs not
often spring out of the brain of an imaginative
administrator, but is the product of a long local
experimentation.  Parliament is concerned not only
with public Bills, but also with local or private Bills,
secking to confer privilegia or special powers upon the
persons or authoritics asking for them. The private
Bill, it has been said, is the laboratory of public health
law. There is hardly a provision in the Public Health
Acts, 1875 to 1932, or the Public Health Act, 1936,
which was not founded on a clausc originally enacted
at the request of the improvement commissioners or
local authority of a particular arca. There 1s, in
fact, a regular order in successful experiments. A
local authority has to face a particular problem, the
provision of scwers, the control of parking, the control
of wireless acrials, and the like; the clerk to the
council drafts a clause in collaboration with parlia-
mentary agents skilled in local legislation; the House
of Commons or House of Lords Committee, or both
of them, gives long and anxious consideration to its
terms and then assents with or without modification;
another local authority secures a similar power,
perhaps Dbetter framed or more effective for its
purpose; after a few years it becomes ‘‘ common
form ” and is permitted without prolonged argument;
and finally it is incorporated in general legislation
like the Public Health Acts Amendment Acts of 18go
and 1907, or the Public Health Acts of 1925 and 1936.

By section 253 of the Local Government Act, 1933,
any local authority other than a parish council may
promote or oppose any local Bill in Parliament and
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defray the expenses incurred in relation thereto.!
There are, however, formalitics to be completed before
the initial steps arc taken. The resolution to promote
or oppose must be passed by a majority of the whole
number of members of the authority at a mecting held
after ten clear days’ notice of the meeting and of the
purpose thereof given by advertisement in onc or more
local newspapers. If a Bill is to be promoted, the
resolution itself must be published in one or morc local
newspapers and submitted to the Minister of Health
for his approval. The local authority may not pro-
ceed if the Minister notifies the authority that he dis-
approves, and before he approves any local government
objector may notify the Minister of his objections. Ifa
Bill is to be promoted, a further mecting of the local
authority must be held as soon as may be after the
expiration of fourtcen days after the Bill has been
deposited in Parliament; and, unless the propriety of
the promotion is confirmed by a majority of the whole
number of the members present at that mecting, the
local authority must take all necessary steps to with-
draw the Bill.?

This provision is intended to sccure three things, that
the members of the local authority themselves arc cer-
tain that the Bill ought to be promoted, that the Bill
shall not be promoted without the Minister’s consent,

! There are a few exceptions. A Bill may not be promoted for the
establishment of any gas or water works to compete with any existing
gas or water company established under an Act of Parhament: L.G.A.,
1933, s. 253. Nor may a borough council promote a Bill for the
purpose of constituting the borough a county borough, unless its
population is 75,000 or upwards: 1bid., s. 139.

? Local Government Act, 1933, s. 254.
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and that full publicity shall be accorded to the local
government electors of the arca. These three aims are
not entirely distinct. Most of the members of the
council owe their seats to democratic election. If a
pronounced public opinion against the measure makes
itself felt, it is reasonably certain that some members
who supported the proposal at the first mecting may
oppose the sccond. Again, the Minister may not dis-
approve the proposal and yet indicate to the council
that the Bill 1s not likely to be carried ; such an
announcement would probably induce the council to
withdraw the Bill. Finally, the purposc of public
advertisement is partly to enable local government
clectors to make representations to the Minister, who
might thereupon disapprove the proposal, or at least
indicate his rcluctance to approve. It has also to be
remembered that the carrying of an opposed Bill is
an expensive process for the promoters, and if it were
found that strenuous opposition would be met it would
perhaps be withdrawn at the second meeting.

Usually, however, the Minister does not refuse to
allow a local authority to promote a Bill unless he
considers that it would be a gross waste of public
money. His attitude is that it is the business of
Parliament to consider whether new powers ought to
be conferrcd or not. At this stage he is concerned only
to see that there is rcason for the suggestion. When the
Bill comes beforc the Committce in Parliament, he
may make a rcport in which his view of the desirability
of the specific proposals will be set out. He is not then
exercising a power of control, but simply advising the
Committee, which may or may not accept it. Never-
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theless, he is often able to inform the local authority or
its parliamentary agents at the prcliminary stage that
he will be compelled to report adverscly on certain
proposals, or to suggest to the promoters that certain
modifications might be made to meet the claims of
opposers, or to mect the criticisms of the Minister him-
self.  The result of this preliminary consultation is
often a substantial modification of the terms of the Bill
beforc it reaclies the Committee, and time and ex-
pense arc saved to the promoters and opposers.t

In the case of the promotion of a Bill by a borough
or urban district council, yet another preliminary
stage has to be passed through, except where the Bill
proposes only to convert the borough into a county
borough or to extend the arca of a county borough. By
section 255 and the gth Schedule of the Local Govern-
ment Act, 1933, it is necessary to have what is usually
called a “ town’s mceting.” After the Bill has been
deposited in Parliament, notice must be given by
placards and newspaper advertisements of the title and
contents of the Bill, of the place where copics may be
inspected and purchased, and of a public mceting of
local government clectors. This mceting must be
held not less than fourtcen days nor more than twenty-
eight days after the first notice. At the opening of the
mecting the mayor or chairman of the council, or other
person in the chair, may give such explanations of the
Bill as he thinks expedient. The question of the pro-
motion must then be put in one resolution or in several
resolutions covering the whole Bill. The decision of

1 See Nincteenth Annual Report of the Ministry of Health, 193738,
p. 142.
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the meeting is final unless a poll is demanded ; but not
less than one hundred clectors, or one-twenticth of the
clectors, whichever is the less, or (if the decision is
against the resolution) the council, may demand a
poll. The poll is then conducted like a municipal
clection.

In the casc of any large town the town’s mecting is,
of course, absurd. It would be impossible to find a hall
to accommodate even a small proportion of the local
government clectors of Birmingham. In practice,
however, a very small proportion attends: if the pro-
posals are not controversial only a handful of electors
attends; if they arc controversial, as when they involve
the taking over of a new public utility, the opponents
arc proportionately over-represented, and a poll is
demanded almost as a matter of course. No doubt
the meeting has some publicity value ; but it is difficult
to understand why the normal democratic sanction
for unpopular decisions, the defeat of retiring coun-
cillors at the elections, should not apply to the promo-
tion of Bills as to other acts of the council. A strong
body of opinion favours the abolition of these special
provisions, which do not apply to county councils and
rural district councils, but it has never been vocal
cnough to sccurc amendment of the law.

Thesc requirements of local government law are
additional to those laid down by the two Houses of
Parliament in respect of all private and local Bills.
In respect of such Bills the Houses assume that they
have two functions to perform. In the first place, they
must decide whether the proposals are in themselves
socially desirable, whether they accord with national
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policy as viewed by the majority or accepted by the
Government. A House dominated by a Conservative
majority, for example, would not permit a substantial
development of commercial or industrial monopolies
under public control because it believes in the virtues
of private enterprise and competition. Nor would
cither House accept a proposal for the establishment
of a municipal bank if the Treasury expressed the clear
opinion that such a bank would interfere with the
national financial system, or would be likely to get
involved in financial difliculties.

In the sccond place, Parliament has to decide
between compcting interests. The proposals of a
county borough to cxtend its boundarics are almost
certain to be opposcd by the county council and the
district councils because their arcas and rateable
values arc being threatened. The proposal of a
borough council to take over an omnibus service, or
to begin a new scrvice, will probably be opposed by
the omnibus company concerned. A proposal by a
borough council to establish a milk or coal supply will
probably be opposed by the local vendors of those
products. Almost any proposal will involve the com-
pulsory acquisition of land and may be opposed by
landowners. Local government electors may object
generally on the ground of expense.  And so on.

Parliament will decide these issues according to the
opinion held by the majority as to public policy. A
Conservative majority is likely to look with less favour
on a new municipal service (as when Middlesbrough
sought powers to provide wireless relay programmes
through its electric-light system) than a Labour
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majority. In any case, it is the duty of Parliament to
see that private rights arc not affected except on just
terms.

The Standing Orders of the two Houses therefore
go into a multiplicity of particulars as to the notices
to be given, the advertisements to be made, and the
procedure to be followed.t Notices have to be given
and advertisements displayed before the Bill comes up
for consideration in order that all persons interested
may have an opportunity of learning what proposals
arc being made and of putting in objections to them.
The bodies most frequently aflected, such as the associa-
tions of local authorities, the railway companies, and
other public utilities, employ parliamentary agents to
study all proposals and draw their attention to any
Bill which affects their intcrests. The question of
opposition may then be considered.

The first problem of Parliament is therefore to ascer-
tain that the preliminary formalities have been com-
plied with. The petition is examined beforc first
reading, and the Bill before second reading, to deter-
mine whether Standing Orders have been obeyed.
Only if the formalities have been observed or the
House for some special rcason waives them can the
Bill go to second reading. The second reading is not
usually opposed, though any member may insist on a
debate. But the second reading does not determine
the desirability of the measure. This depends on the
facts—such as the special needs of the area and the
inadequacy of existing methods of control, set out in
the preamble. The House assumes that the facts

1 See Jennings, Parliament, Ch. XII.
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alleged are truc and decides that, if they are true, there
is no general or political objection to the proposals.

“ A public Bill being founded on reasons of state policy,
the House, in agreeing to its sccond reading, accepts and
affirms those rcasons: but the expediency of a private Bill
being mainly founded upon allegations of fact, which
have not yet been proved, the House, in agreeing to its
second reading, allirms the principle of the Bill, condition-
ally, and subject to the proof of such allegations before the
committee. Where, irrespective of such facts, the principle
is objectionable, the House will not consent to the sccond
reading: but otherwise, the expediency of the measure is
usually left for the consideration of the committec.”

1t is, however, the committee stage which shows the
special character of local legislation. If the Bill is
opposed it is committed to a small Select Committee
or ““ opposed Bill group ” consisting of four members
who have no interest in the proposals, but who act in
a kind of judicial capacity. If it is unopposed it is
committed to the Select Committee on Unopposed
Bills. In the latter case the Committee insists on the
facts in the preamble being proved and considers the
desirability of the proposals. In the former case the
group decides between promoters and opposers, and
considers the desirability of all the proposals, whether
opposed or not. In cither case the procedure is much
like that of a court of law. The promoters and the
opposers (if any) are represented by counsel; witnesses
are cxamined and (if there is opposition) cross-
examined. Usually, however, the opposition is not to
the Bill as a whole but to certain clauses of it. Thus,
a Bill promoted by a city council may have numerous

purposes—to alter the law as to private street works,
L G L—G*
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to give control over wircless aerials, to enable the
undertaking of a water company to be taken over, to
compel local dairymen to scll only pastcurised milk,
to modify the law as to housing accounts, and so on.
It is unlikely that anybody will object to the whole Bill,
but the water company may object to those provisions
which authorise the council to take over its undertak-
ing, and the local branch of the National Farmers’
Union may object to the pasteurisation provisions.

The clauses arc, thercfore, taken in turn by the
committec once the preamble has been held to have
been proved. A new sct of counsel will come into
action as cach new portion of the Bill is reached.
Some may oppose only formally in order that a pro-
tective clause may be introduced. For instance, if the
council secks new powers for the control of local ameni-
ties, the local gas company may say: “ We don’t object
to your proposals, provided that a clause is inserted
exempting gas works.” The committcc will then have
to decide whether such a protective clause shall be
inserted or not.

Not all local Bills are opposed. Indeed, the pro-
portion of opposed Bills is quite small. The local
authority is anxious to secure the new powers with the
minimum of expense. As soon as its proposals are
made known, the possible opposers (who also do not
want to spend money on parliamentary proceedings)
suggest modifications. Negotiations take place, and
often a compromisc can be reached. Moreover, the
Minister may take a hand. He can assist the negotia-
tions by making suggestions to the local authority.

Nor does a committee give the same detailed con-
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sideration to every clause. When once a new kind of
provision has been accepted in the case of one local
authority, it is not difficult for another local authority
with the same kind of problem to secure a similar
power. The provisions are so many precedents which
are known to parliamentary agents and often to the
technical advisers of local authoritics. There are
clauses known as  Brighton clauscs,” * Middlesex
clauses,” and so on, because they were first obtained
from Parliament by the authoritics mentioned. This
process of creating precedents has been in opcration
for a century and a half.  In course of time the clauses,
if experience shows them to be uscful, are embodied
into gencral legislation. It has been mentioned al-
ready that the Public Health Acts have been built up
in this way. There arc, however, three methods of
generalisation short of incorporation into general
legislation applying throughout the country.

(@) Clauses Acts. Not all the public health and similar
clauses have been enacted as gencral legislation.
Indeed, the delay in providing general legislation
before 1848 compelled some means of shortening the
process of local legislation. Moreover, the law relating
to public utilities could not, at the earlicst stages, be
generalised, because a utility was, so to speak, a luxury
which not every town and village was cxpected to
possess. Accordingly, between 1845 and 1847 many
of the ““ common form ” clauses were incorporated into
¢ Clauses Acts > which had no force of their own, but
which required to be incorporated by reference into
local legislation.! Thus, if a local authority desired to

L Ante, pp. 52-53.
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provide a public water supply, it applied to Parliament
for a short privatc Act which incorporated some or all
of the provisions of thc Waterworks Clauses Act, 18473
a local authority, a railway company, or any other
public utility which included in a local Biil provisions
for the compulsory acquisition of land, incorporated by
reference, some or all of the provisions of the Lands
Clauses Consolidation Act, 1845. Not all the  Clauses
Acts ” related to local government and public utilities,
but it is still true that a large part of the law regulating
the acquisition of land, water supply, markets and
fairs, harbours and docks, gas, cemeteries, water, elec-
tricity, and street offences, is to be found in Clauses
Acts as incorporated by reference in local Acts.
Frequently, indeed, they are incorporated by reference
in general legislation. For instance, certain of the
provisions of the Waterworks Clauses Acts, 1847 and
1862, arc incorporated by the Public Health (Support
of Sewers) Act, 1883, and the Public Health Act,
1936.

(b) Adoptive Acts. The later Public Health Acts
adopted a new device. On the one hand it was felt
that not all local authorities, and not even all urban
authorities, required the same extensive public health
powers; and on the other hand it was considered to be
a waste of public money to compel every local authority
which required a *‘ common form > clause to go to
Parliament for it. Accordingly, most of the provisions
of the Public Health Acts Amendment Acts of 1890 and
1907 and of the Public Health Act, 1925, werc made
*“ adoptive ”’ ; that is, they did not apply to an author-
ity unless that authority took some steps to adopt them
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and to notify publicly the fact that they had so adopted
them. Thus, Parts IT to V of the Public Health Acts
Amendment Act, 1890, were made applicable to urban
authoritics only by ‘ adoption.” Tor this purpose a
meeting of the council had to be summoned and special
notice given of the intention to proposc an adoption
resolution. Public notification had then to be given
for at lcast one month. A rural authority, on the other
hand, could obtain similar powers only by an order of
the Local Government Board (except for certain
provisions of Part ITI, which might be adopted by the
rural authority). The Public Health Acts Amend-
ment Act, 1907, could be applied to a local authority
only by an order of the Local Government Board or
the Sccretary of State at the request of the local author-
ity. The application for the power had to be adver-
tised. Parts IT to V of the Public Health Act, 1925,
could be adopted in the same way as the adoptive
provisions of the Act of 18go.  Other Acts were wholly
adoptive. Thus, the Infectious Discasec (Prevention)
Act, 18g0, could be adopted by resolution after fourteen
days’ notice.

While recognising that the method of adoption had
advantages, the Local Government and Public Health
Consolidation Committee thought that the method had
been overdone, as the following passages show :

“ There is no doubt that both procedures [i.c. adoption
by formal resolution and adoption by order of the Minister]
have in the past proved themselves, and in certain circum-
stances still are, convenient legislative methods. To take
an example outside the public health code, if a council

wish to take advantage of the enabling provisions of the
Local Government and Other Officers’ Superannuation
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Act, 1922,' and establish thercunder a superannuation
scheme for their staff, it is clearly right that a decision of
such importance should not be taken by a chance majority
of members attending an ordinary meeting of the council.
Again, as regards the power of the Minister to bring
enactments into operation by order, it is convenicent in
view of the widely different circumstances of different local
authorities, and the wide variations in their financial
resources and in the types of district under their control,
that Parliament should somctimes confer powers or impose
obligations in general terms, leaving it to the Minister to
decide whether in any particular casc the circumstances
require that a particular authority should be entrusted
with the discharge of the functions in question. It is also
to be remembered that the public health code is largely
the outcome of local experiments sanctioned by Parliament
in local legislation, and that . . . much of the present general
code consists of these local Act provisions re-enacted in a
generalised form. Thus, a system under which the applica-
tion of the particular cnactment to any given locality is
left to the discretion of the Department represents a natural
transition from the method—still in active operation—of
Parliament itself conferring by local Act powers required
by particular authoritics.

““None the less, when all this is said, our cxamination
of the Acts has led us to the conclusion that the method of
proceeding by way of ¢ adoption’ has in the past been
overdone. Not a few cases of patent absurdity can be
found. . . . Again, there are a number of provisions which
at present require ¢ adoption’ but might well have been
framed as ¢ enabling ’ clauses, operating without adoption
if and so far as the local authority think fit to exercise the
powers.”

After pointing out that many or the provisions had
been very widely adopted and that in many cases the
Department issued the order on request without

1 This Act has been repealed by the Local Government Super-
annuation Act, 1937, which is compulsory.
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further investigation, the Committec came to the
conclusion that most of the adoptive provisions could
be made of general application.? The Public Health
Act, 1936, thercfore contains only eight adoptive
clauses. Many such clauses remain, however, in the
remnants of the Public Health Acts, 1875 to 1932.
The most important are the provisions of the Private
Street Works Act, 1892, which may be adopted in
boroughs and urban districts by special resolution of
the council, and in rural districts by order of the
Minister of Health. This Act regulates charges and
methods for private strect works in a manner much
more convenient and elastic than section 150 of the
Public Health Act, 1875, which it supersedes as soon
as it has been adopted.

(¢) Standard Clauses. In spitc of the enactment of
Public Health Acts from time to time, changes arc con-
stantly being madc by local legislation. Until 1931
the changes were regulated by the Local Legislation
Committce of the House of Commons; but since that
Committee was abolished in 1931 unopposed clauscs
and Bills have not received the same carcful considera-
tion. Accordingly, a Sclect Committee was sct up in
1936 to examine the modern clauses which had become
“ common form.” As a result, the Committee was
able to list 173 clauses. Of these, it rccommended that
68 could be accepted by the House of Commons with-
out special proof of local need; 38 could be so accepted
if they were modified as recommended by the Com-
mittee; 25 should not be allowed without proof of local

1 Second Interim Report of the Local Government and Public
Health Consolidation Committee, Cmd. 5059, 1936, pp. 14-15.
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need; 9 should not be allowed except in very special
circumstances and 33 were rendered unnccessary by
the Public Health Act, 1936.* It may be noted that
none of these clauses was based on precedents before
19206, so that the Report gives some indication of the
speced with which general law can be made by local
experiments.  Since there arc 106 clauses which can
now bc obtained without proof of special need, it is
clecar that there is matcrial for another large local
government or public health Act. Some, however,
have already been generalised by the Local Govern-
ment Superannuation Act, 1937, and the Food and
Drugs Act, 1938, and no doubt the others will gradually
be incorporated as general lcgislation becomes practic-
able. In the meantime, these common form clauses
have been published as * Standard Clauses.” They
may be incorporated bodily by local lcgislation
(though they require to be specifically set out and not
merely referred to, as is the practice with the Clauses
Acts), and the House of Commons is very reluctant to
permit them to be amended.

§ 4. Delegated Legislation

It will have been noticed from the discussion of
adoptive Acts above that the Minister of Health or
somc other central authority often has power to confer
new powers by order. This method is not adopted in
relation to adoptive clauses only. There are, as will be
explained in Chapter VIII, wide powers of control
vested in the Central Government. These powers often

! Report of the Committee on Common Form Clauses in Private
Bills (H.C. 162 of 1936).
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involve the exercise of new powers by local authorities.
For instance, every town and country planning scheme,
every clearance order or redevclopment order under the
Housing Act, 1936, and every compulsory purchase
order made under almost any local government Act,
enables a local authority, with the sanction of the
appropriate central authority, to acquire new powers.
These powers arc, of course, consequential upon gencral
powers conferred on the authoritics. For instance, the
Town and Country Planning Act, 1932, cmpowers
local authorities to pass draft town and country plan-
ning schemes for a large variety of purposes sct out in
the Act. Such schemes require the sanction of the
Minister of Health. When they have taken effect,
however, the schemes themselves confer powers upon
the responsible authorities specified by them. Nor
are powers of this nature always conferrcd within
narrow statutory limits. Many of the provisions which
formerly were incorporated into local Acts may now be
incorporated in provisional orders. Such orders are
made by the appropriate Department at the request of
the local authorities concerned. They are then sche-
duled to Provisional Orders Confirmation Bills intro-
duced by the Minister as public Bills. They may be
opposed like local Bills, and if they are they are dealt
with by opposed Bill Committees in the same way as
private Bills. But usually the preliminary investiga-
tion by the Minister disposes of opposition, and very
few Provisional Order Confirmation Bills are opposed.?

One of the most important of these powers is con-
tained in section g03 of the Public Health Act, 1875,

1 On provisional orders, see Jennings, Parliament, Chapter XII.
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which is extended by section 317 of the Public Health
Act, 1936, and scction 96 of the Food and Drugs Act,
1938. It provides that the Minister of Health—

“may, on the application of the local authority of any
district, by provisional order, wholly or partially repeal,
alter or amend any local Act, other than an Act for the
conservancy of rivers, which is in force in any area com-
prising the whole or part of any such district, and not
conferring powers or privileges on any persons for their or
his own pecuniary benefit, which relates to the same subject
matters as this Act.”

For this purpose, ¢ this Act”” means any of the Public
Hecalth Acts, 1875 to 1932, the Public Health Act,
1936, and the Food and Drugs Act, 1938. Thus, if
any local authority has a local Act containing any
provision dealing with public health in the very wide
sense in which that term is understood in local govern-
ment legislation, it may apply for a provisional order
repealing, altering, or amending it. In other words,
once a local authority has secured local Act powers
on such matters it may obtain further such powers by
provisional order.

Provisional orders, as has been said, require the
approval of Parliament by Bill. A morc recent
tendency is to cnable the Departments to confer
similar powers without introducing a Bill. For
instance, many powers relating to gas and eclectricity
which could be obtained before 1919 by provisional
orders only may now be obtained by special orders.
In some cases, these special orders require the approval
of Parliament by resolution—not by Bill. Generally
speaking, this is a pure formality in the House of



POWERS AND THEIR ACQUISITION 179

Commons, where the necessary resolutions are pro-
posed in batches late at night and are generally passed
without opposition. In the House of Lords, however,
there is a Special Orders Committee which enables
intcrested persons to oppose special orders in the same
way as provisional orders. In other cases the special
order does not nced an affirmative resolution, but is
laid on the table in both Houses and takes effect after
an interval unless a resolution is passed requesting that
the order be annulled. There is no procedure in
eithcr House for dealing with these orders effectively,
and for practical purposes laying on the table is a pure
formality. Finally, there are orders which cither do
not require to be laid before Parliament or cannot be
annulled by Parliament except in legislation. These
do not often confer new powers, though there are
examples. In particular, most of the modern Acts
authorise the compulsory acquisition of land by means
of an order confirmed by the Minister of Health, though
the older Acts still require a provisional order. Con-
sequently, the Local Government Act, 1933, contains
both powers.?

1 On delegated legislation generally, see Jennings, Parliament,

Chapter X1V. TFor compulsory purchase orders, see sections 160 to
162 of the Local Government Act, 1933.



CHAPTER VII

LOCAL GOVERNMENT FINANCE

§ 1. Expenditure and Income Generally

IN the preceding chapter we discussed the sources
from which powers arc obtained, but we did not dis-
cuss what those powers were. They cover an enormous
field of social control. The regulation of the environ-
ment in which people live and work is primarily the
concern of local authoritics. The social scrvices,
excluding pensions and social insurance, are almost
wholly provided by local authoritics. If we attempted
to sct out these numerous powers in detail we should
be compelled to explain a large part of the law of
England. The exercise of all the powers involves
the expenditurc of public money. If, therefore, we
attempted to set out the objects on which local authori-
ties spend the funds under their control, we should
similarly expound a large part of the law of England.
Some idea may, however, be given by pointing out
that local authoritics spend cvery year over 600 million
pounds on revenue account alone. In addition there
is a large expenditure on capital works which fluctuates
according to economic conditions. In 1939-40 the
capital cxpenditurc amounted to over 109 million
pounds, and the gross outstanding loan debt at the end
of that financial year was over 1,500 million pounds.?

! A summary for cach year is given in the Annual Report of the
Minister of Health and full details in the Annual Local Taxation

Returns.
180
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It is customary to scparate expenditure on trading
services from cxpenditure on the other services, which
are known as ¢ rate fund services.” The latter are
services whose cost is expected to be met, in part at
least, out of local taxation. 1If there is a deficit on a
trading service, such as a municipal gas undertaking or
municipal tramways, it must be met out of local taxa-
tion; on the other hand, if there is a profit which is not
intended to be used for further capital developments,
it will ultimatcly be used to reduce local taxation.
Normally, however, income and expenditurc on
trading scrvices more or less balance without transfers
from or in aid of local taxation. TFor instance, out of a
total expenditure of over 125 million pounds in 1935-
36, only just over 2 million pounds was transferred in
aid of rates; and out of a total income of over 126
million pounds, less than g million pounds was met
by transfers from local taxation.

The expenditure on rate fund services in 1935-36 may

be allocated to specific scrvices as follows: £

Education . . . . . . 92,180,853
Public Health . . . . . 52,385,783
Highways and Brldﬂcs . . 48,633,257
Housing and Small Dwellmgs AC(lLUSlthIl . 39,508,807
Poor Relief . . . 37,788,471
Police . . 23,930,588
Mental Deﬁcu:ncy and Mental Hospltals . 12,522,151
Street Works and Lighting . . . 7,327,443
Agriculture and Fisheries . . . . 4,543,241
Fire Brigades . . . . . . 2,685,355
Libraries and Museums . . . . 2,637,924
Administration of Justice . . . . 1,771,901
Town and Country Planning . . 254,344

Carried forward 326,170,118
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£
Brought forward ~ 326,170,118

Administration and Miscellaneous . . 21,786,592
Transfers to Trading Services . . . 2,627,4767
Total . 350,534,186

In considering trading scrvices and corporation
estatcs, it will be convenient to take expenditure and in-
come together, since it will be seen that there is a close
relation between them in respect of each service. The
figurcs for 1935-36 werce:

Expenditure. Income.
£ £
Water Supply . . . 21,040,125 21,473,082
Gas Supply . . . 16,544,647 16,761,034
Electricity Supply . . 43,843,670 44,247,676
Transport (Tramways, etc.) . 22,404,323 22,496,981
Ferries . . . . 339,497 519,640
Markets . . . . 2,586,399 2,581,229
Cemeteries . . 1,759,479 1,767,496
Harbours, Docks, l’wn and
Canals . . . . 13,019,575 13,042,663
Miscellanecous . . . 2,498,717 2,507,135
Totals for Trading Services 124,245,432 125,397, bgﬁ
General Corporation Estates 1,4 J-,OOG 1,448,988
Grand Totals . 25,697 458 126,846,824 2

The closc relations between expenditure and income
are a little misleading, because the expenditure includes

1 See Nineteenth Annual Report of the Ministry of IHealth, 1937-38
(Cmd. 5801), pp. 268-69. Later figures are not available owing to
the fact that during the war only Summary Reports have been published.
By 1940-41 the annual expenditure had increased to £631,060,108:
Summary Report of the Ministry of Health for the year ended 31st
March, 1944 (Cmd. 6562), p. 54.

2 Cmd. 5801, pp. 270-71.
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the sums transferred in aid of rates (being profit on the
undertaking) and transfers to other funds, while the
income includes the £2,627,476 transferred from rate
fund services to meet deficits and a further sum trans-
ferred from other funds. On the whole, however, the
trading undertakings pay for themselves, and in the
examination of financial powers which follows it will
be unnecessary to refer to them further. Nevertheless,
it is wise to remember that of the total expenditure of
local authorities some 126 million pounds is mere
expenditure on trading scrvices which produces an
cquivalent income; and on the other hand it must be
remembered that a substantial part of the income of
local authorities consists of receipts from trading
undertakings and corporation estates.

Even when we consider the expenditure on rate fund
services, we find that a substantial part is met by income
which is not derived from taxation. Ofthe g50 million
pounds spent on those services in 1935-36, over 50
million pounds was obtained from fecs, rents, recoup-
ments, etc. The largest item, of coursc, consists of
rents from housing estates which set off the high cost
of housing services to the extent of over 18} million
pounds. There are, however, numerous other items ;
for instance, fees from baths and from games in parks,
fees from public conveniences, sums recovered from
patients in hospitals and from the relatives of poor
persons, payments for private street works, school fees,
charges for the collection of trade refuse, and so on.
The effect is to reduce the charge for these services
falling on public funds—the ratepayer and the tax-
payer—to rather less than goo million pounds.
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Of this sum, a substantial part is provided by Govern-
ment grants. In 1935-36 a sum of over 135 million
pounds was paid to local authorities in the form of
grants. About 2} million pounds was in respect of
capital expenditure (such as grants for cxpenditure on
emergency water supplies, capital grants for works in
the Special Areas, ete.).  The rest was in aid of current
expenditure.  In part the grants were in aid of special
services like education and housing, while a substantial
part was made under the Local Government Act,
1929, under what is known as the “ block grants ” in
aid of local expenditure generally. The grants were
in fact allocated as follows:

£
Grauts under scctions 89 to 100 of the Local
Government Act, 1929, applicable to
local government services generally
(block grants) . . . . . 45,342,654
Grants in aid of specific services——
Education . . . . . . 43,399,100
Housing . . . . . 13,781,772
Police . . . . . . 11,480,553
Highways and Bridges . . . . 9,373,414
Relief of the Poor . . . . 4,069,843
Other Specific Services . . . 4,069,597
Other grants on revenue account . . 1,430,875
Total on revenue account . 132,947,808 !

1 Cmd. 5801, pp. 152-53. By 1940-41 revenue had increased to
£662,895,800, of which ‘“ Government grants and reimbursements
covered £226,084,094. This will include, however, the greater part of
the vast expenditure on Civil Defence and expenditure on war services
undertaken by the local authorities and financed by the Treasury.
See Cmd. 6562, p. 54.
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This left a sum of about 165 million pounds to be
made good out of local taxation (called “ rates”).
In other words, the cost of local government which
has to be met out of public funds is shared between
local taxation and Government grants or, what is the
same thing, between the ratepayer and the taxpayer,
in the proportion of 555 to 44-5.

§ 2. Rates

It is a general constitutional principle that no
taxes may be raised without the consent of Parliament.
Rates do not cease to be taxes merely because they are
called by another name and are levied not on the
nation as a whole but on a particular locality only.
Rates, therefore, can be levied only with the consent of
Parliament. But this consent is not one which must
be given on every occasion, or even every year. The
power is a general one, given by statute without restric-
tion, and for all time. The House of Commons has no
control over such local expenditure as is met out of
rates, except the control which necessarily follows from
the supremacy of Parliament. Parliament can, if it
pleases, pass legislation interfering with the rating
power; but this is only because the King in Parliament
may in law do anything whatever. As the law now
stands, necither House of Parliament nor any Govern-
ment department can dircctly interfere with the exer-
cise of this power.

The importance of this principle cannot be over-
estimated. No matter how close the control of the
Minister &f Health is becoming—and we shall see that
more and more local government is coming under his
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control —so long as the rating power is independent
of his control, local government as a whole must be, to a
large extent, independent.

To show exactly what this principle means, let us
compare the taxing power of Parliament with the rating
power of local authorities.? Certain items of national
expenditure are provided for by means of permanent
legislation. These are called ° Consolidated Fund
Services,” because they are paid for out of the Con-
solidated Fund, into which all national revenues are
paid, without an annual vote by Parliament. They
are few in number and are those services which, it is
thought, ought not to be the subject of discussion in
Parliament cvery year.  The other services are “Supply
Services,”” and the expenditure has to be voted every
year. Thesc services do not include expenditure of
local authorities to be met out of rates, though they do
include most of the grants which are paid to local
authorities.

Estimates of the expenditure required by the Govern-
ment departments for the coming year are prescnted to
the House of Commons. The Chancellor of the
Exchequer can then estimate the sum which will have
to be raised by taxation, and makes proposals to the
House accordingly in his ‘ budget speech.” The

1 See Chapter VIII.

2 Technically, the rating power is posscssed by certain ““ rating
authorities ”” only. The other authorities pay for their expenditure by
levies—called precepts—upon the rating authorities. But since the
latter have no discrction to refuse to levy rates demanded by the
precepting authorities, it is more convenient to treat all logal authorities
as having the rating power. The actual machinery is discussed,
post, pp. 188-go.

i
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expenditure is provided for by the Appropriation Act,
and annual taxes are levied and alterations are made in
permanent taxes by the Finance Act of the year.
Thus every item of the Supply Services comes into
discussion in Parliament, and every item of annual
taxation may also be debated. But therc is mno
opportunity to discuss the manner in which the rating
power is exercised, and the cxpenditure of local
authorities cannot be discussed, except to criticise the
way in which some Minister has exercised his power of
making grants.

The local expenditure and the exercise of the rating
power are discussed not in Parliament, but by the local
authority itself. Local authorities are elected by the
people of the arca, not to carry out as agents of the
Central Government the policy of that Government,
but to carry out the policy which meets with the ap-
proval of the clectors of thc arca. The furtherance of
that policy needs expenditure, and for the expenditure
and the means of meeting it the local authority is again
responsible, not to the Central Government nor to
Parliament, but to the electors. [ Thus expenditure on
the one hand and the exercise of the rating power on
the other are both authorised by resolutions of the
local authority.] Provided that the expenditure is
legal, therc is no responsibility to anyone except the
people. For their exercise of their powers the coun-
cillors must answer at their next election, just as mem-
bers of Parliament answer to their constitucnts at the
next general election. Not only is there no oppor-
tunity for debating these matters in Parliament, but,
further, no questions can be raised, since no Minister
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has control-—again subjcct to the use of the power of
withholding grants on the ground of extravagancc '—
in such matters.

We have hitherto assumed that all local authorities
levy rates. This is not so. The rating authorities are
the councils of county boroughs, boroughs, urban and
rural districts.? i These levy rates to meet not only their
own expenditure, but also the expenditure of any other
local authority which has jurisdiction over the rating
arca or any part of it. These other authoritics issue
¢ precepts >’ to the rating authoritics, who thereupon
must levy a rate large enough to meet the amount of
the precepts as well as for their own requirements. \

The precepting authority asks for a lump sum, but it
must so calculate the sumn that the rate will fall cqually
on all parts of its arca. !For this purpose the rating
authority must give to the precepting authority an
estimate of the amount which would be raiscd by a rate
of one penny per pound on all rateablec property.
Thus a county council, being a precepting authority
and not a rating authority, has to issue precepts on all
the district and borough councils in its area so that
cach levies a rate of the same amountfor general county
purposes.® It may determinc that a ratc of two
shillings in the pound all over the county would meet
its demands. It then issues a precept on the rating

1 Post, pp. 240-43. v

2 Rating and Valuation Act, 1925, s. I.

3 The rate is not quite the same throughout the county. For instance,
if a borough council is a local education authority, the borough will
bear no share of the county expenditure on elementary education,
which is a “ special county purpose ”’ and is chargeable in parts of the
county only.
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authority, for, say, twelve thousand pounds, because a
rate of one penny in the pound in that area would
produce five hundred pounds.

The rating authority does not thereupon levy a rate
merely to meet the county precept. All precepts are
served by a fixed date, and the rating authority, taking
into consideration the amount of the precepts and the
amount which it requires for its own purposcs, levies a
general rate to meet the whole. In an urban area this
general rate is levied over the whole area, though there
may be local modifications owing to the application of
local Acts of Parliament. In a rural area, the general
rate is levied over the whole area, but there are also
“ additional items” levied on particular parts of the
area, to meet, for instance, parish expenditure. Be-
sides the general rate, there may also be a ‘“ special
rate  in rural areas. This is to meet expenditure on
strect lighting in a parish under the Lighting and
Watching Act, 1833, and expenditure on ‘ special
expenses *’ such as the provision of sewers and water for
a parish and other cxpenses of the rural district council
on behalf of a particular place within its arca.?

It will be seen that all this is mere machinery.
Though the rates are levied by the rating authority, it
has no discretion to refusc to obey a precept. Thus
the precepting authority accepts the responsibility for
its share of the rate, and the electors must criticise the
rating authority only for its own share of the rate.
Clearly, then, though the rating power is given by
Parliament, and might be taken away by Parliament,

1 Rating and Valuation Act, 1925, s. 3; Local Government Act,
1933, S. 190.
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its exercise is within the discretion of the precepting or
rating authority ! concerned, and that authority is
responsible directly to its own clectors.

Rates, then, arc local taxes; but they are a very
peculiar kind of tax. They are taxes on the occupiers
of real property, varying according to the annual value
of the property. That, of course, is a very general
statement of the kind which it is always dangerous to
make, because it is subject to so many exceptions that
it crcates a wrong impression. However, it gives a
general cxplanation. It is, in the first place, a tax on
the occupicr. It is a personal liability enforceable
against him and not against the property, and if he
does not pay a court of summary jurisdiction may issue
a warrant against him for distraint on his goods; and
if he has not enough distrainable goods he may be
committed to prison for a term not exceeding three
months. In respect of small propertics, the owner of
the premises may be required to collect the rates from
his tenants, and often in the case of such small premises
the weekly rent includes the rates; but the tenants are
still liable and may be called upon to pay, though they
may then deduct the amount paid from the rent. For
the same reason, property which is not occupied is not
subject to rating. Thus, the local authority provides
police and fire scrvices for the protection of unoccupied
houses, but the ownecrs make no contribution to the
rates. There are, however, certain exceptional cases—
metalliferous mines in some cases, and advertising
stations and sporting rights—where the owners may
be rated.

1 Known generally as ““ spending authorities.”
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Secondly, it is a tax on real property or, as the law
more corrcctly puts it, upon hereditaments. The Poor
Relief Act, 1601, contemplated that cvery inhabitant
should pay the poor rate according to his ability to pay,
and it was held in R. v. White that rates were payable
on personal property. The complicatced methods of
assessment now available were, however, unknown to
the scventeenth century, and in any case intercsts in
land were the great source of wealth. In practice,
therefore, only interests in land werc rated, and this
practice was given statutory sanction by the Poor Rate
Exemption Act, 1840. It follows that if a person
occupics a corrugated iron hut (even on land otherwise
occupied by another person) he must pay rates on it;
but if he keeps an expensive (or any other) car in it, he
pays no rates on the car. Similarly, if a person keeps
valuable antique furniture in a small house, he pays
much less local taxation than a much poorer ncighbour
who uses a much larger house primarily for shelter for a
large number of children. There are, however, some
exemptions, apart from the “ derating > exemptions
mentioned subsequently. They include churches and
other buildings exclusively used for religious services
and in the church precincts, premises belonging to and
used by scientific and literary societies, non-provided
elementary schools, burial grounds, and, above all,
property occupied by the Crown for public purposes.
The Crown pays a contribution in lieu of rates, but the
assessment is made by the Crown, and local authorities
generally consider that if Crown property were rated
the contributions would be increased.

Thirdly, the valuation depends upon the annual
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value of the property. This value is ““ the annual rent
which a tenant might reasonably be expected, taking
one year with another, to pay for the hereditament :f
he undertook to pay all usual tenant’s rates and taxes
and tithe rentcharge, if any, and if the landlord under-
took to bear the cost of the repairs and insurance, and
the other expenses, if any, nccessary to maintain the
hereditament in a state to command that rent.” This
is the definition of ““ gross value ” in section 68 of the
Rating and Valuation Act, 1925. In most ordinary cases
the “ net annual valuc ” is found by making certain
percentage deductions from this “ gross value ” accord-
ing to the amount of the gross value; in other cases the
nct annual value is the rent which would be paid by the
tenant if the tenant bore the above-mentioned ¢ land-
lord’s charges ”” as well as the *“ tenant’s charges,” but
these are exceptional cases.  The *‘ net annual value
is the *‘ rateable value ” upon which rates are levied,
subject to the qualifications to be made on account of
““ derating.” Generally spcaking, therefore, the rate-
able value is dependent upon the ordinary commercial
rent, and the process of valuation is primarily a process
of estimating what that rent would be. In the case of
ordinary house or shop property, it is not difficult to
make some kind of guess; but difficulties arise with
public utilities which are, of course, both owned and
occupied by the company. The process then becomes
one of finding the hypothetical rent which the utility
would pay to itself if it payed any rent. These, how-
ever, are regions of speculation into which we need not
enter.

Valuation, or assessment, as it is technically called, is
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in the hands of assessment committees, cach operating
for an area called an * assessment area.” Every
county borough is an assessment area, while in each
county the county council was required by the Rating
and Valuation Act, 1925, to draw up a scheme for the
division of the county into assessment areas. The
assessment area had to contain one or more rating areas,
and the scheme had to take into account the population
and rateable values of those areas, and the convenience
of the whole area for administration. The assessment
committec in a county borough is wholly appointed
E)?mil, though at least onc-third of the mem-
bers must be persons other than members of the council.
In a county the scheme fixed the proportions of mem-
bers nominated by the county council, the rating
authorities, and the boards of guardians respectively,
but since April 1st, 1930, boards of guardians have
ceased to exist, and, though existing members retain
their positions, no new appointments can be made to
represent the guardians.?

These assessment committees have independent
statutory functions. They are responsible neither to
Parliament nor to the local authorities by whom their
members are appointed. They are appointed for
definite periods, and there is no mcans of dismissing
them except, presumably, that a writ of scire facias in
the High Court is available for misconduct. The
assessment committees in fact exercise their functions in
a judicial manner.

The first steps in valuation are taken by the rating

1 Rating and Valuation Act, 1925, s. 17; Local Government Act,
1929, S. 15.
L.G.L—7
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authority. Forms are sent out to occupicrs asking for
answers to specific questions of fact relating to the pro-
perty, and from these answers the rating authority
compiles a draft valuation list which will then be open
to inspection. Any person aggrieved may object to
any part of the draft list on the ground that any matter
in it is incorrect or unfair or that something ought to
be omitted from it, or something added to it. And it
should be noted that other local authorities may be
aggricved by the list. Tf, for instance, X and Y are
two rating authoritics in the same county and if X
values its property too low, a higher rate for county
purposes will be necessary ; and since this rate will be
the same all over the county, it follows that the rate-
payers of Y will have to pay increased rates. Thus Y
is aggrieved and may objcct to the list before the assess-
ment committee. In order to avoid these difficulties,
cach county has a Gounty Valuation Gommatice, composed
of members of the county council and a representative
of cach assessment committee in the county. Its
functions are generally to promote uniformity of valua-
tion throughout the county. It has no coercive power:
ts functions are consultative and advisory only, but it
may be a “ person aggricved ”’ by any matter on, or
omitted from, a draft valuation list, and may therefore
object before the assessment committec.

It is desirable also to secure some uniformity
throughout the country; indeed, uniformity is much
more important now than it was in 1925, because the
new grant system established by the Local Government
Act, 1929, is based on a ‘ formula *> which has for one
of its factors the existence of low ratcable value. Ifin
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a particular area the general level of assessments is
made low owing to failure to apply strictly the statutory
definitions of value (because, for instance, there is local
agitation against increased assessments), the total
rateable value of the district is low, and the local
authority may therefore receive an increased share of
the total sum available for grants. In order to secure
uniformity a Central Valuation Committce was
established in 1926. It contains g2 members, of
whom 24 are appointed by the five local authorities’
associations and 8 by the Minister of Health. Its
functions are purely advisory, and no rating authority
or assessment committee is bound to accept its recom-
mendations. It has given advice on a large number of
difficult points of valuation practice, and its rccommen-
dations are usually relied upon.?

The Central Valuation Committee cannot be a
‘ person aggrieved,” but there may arise a dispute
between the occupier or other aggrieved person on the
one hand and the rating authority on the other. The
function of the assessment committee is to determine
this dispute in a judicial manner. For this purpose it
will hear the parties and any witnesses whom the parties
may wish to call, and it may employ a valuer to value
the property and hear him as a witness. Having
heard all the objections, the assessment committee
approves the draft valuation list, with or without
amendments, and the list becomes the substantive

1 The first eight series of recommendations have been published in a
consolidated and amended form. See Rating and Valuation Acts,
1925 to 1932: Consolidated and amended edition of the first eight
series of representations received by the Minister of Health from the
Central Valuation Comuinittee (1934).
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valuation list in accordance with which the occupier is
taxed. Thus if the total rateable value of a rating area
is one million pounds, and the rating authority has
to raisc five hundred thousand pounds for its own ex-
penses and the expenses of precepting authorities, it will
levy a rate of ten shillings in the pound. Consequently,
if X is the occupicr of premises rated at forty pounds, he
will have to pay twenty pounds in rates.

The matter is not concluded by the signing of the
valuation list. Any person who has the right to make
an objection has also the right to make a proposal for
the amendment of the list.  This proposal will be heard
by the committee in much the same way as an objec-
tion. Morcover, any person aggrieved by the decision
of an assessment committce may appeal to the Court of
Quarter Scssions for the county or borough in which the
property is situatc. Thus there is always an appeal to
a court of law, and here not only the appcllant and the
assessment committee, but also the county valuation
committee, the rating authority, and the occupier
(even if he is not thc appellant) may be parties.
From the decision of this court appeal lies to the High
Court in accordance with the usual procedure.

Thus there can be no doubt that the assessment
committces are independent judicial authorities, per-
forming only the duty of protecting the ratepayers
against the rating authority, and protecting one rating
authority from another.t They are, in short, ad-
ministrative tribunals, having only a limited authority,
and being subject, in fact, to the High Court by reason

1 Owing to the derating system they may have to protect the National
Exchequer against the rating authority. See post, p. 209.
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of the existence of the right of appeal. They are kept
to their jurisdiction, moreover, by the High Court,
by prohibition, certiorari, and mandamus.! Conflicts
of jurisdiction, therefore, arc determined by the civil
courts.

§ 3. Derating

Under recent legislation three classes of heredita-
ments have received special exemptions. These are :

(1) Agricultural hereditaments.

(2) Industrial hereditaments.

(3) TFreight transport hereditaments.

The first of these are no longer rated, and do not
appear on the valuation list. The second and third are
on the list, but are assessed at only one-quarter of what
would be their ratcable value if the ordinary rules were
applied to them. The operation by which these
exemptions take place is known by the barbarous but
convenient term ¢ derating.”

It is not necessary for us to study the definitions
of the terms used. ° Agricultural hereditaments
have been relieved of rates becausc of the depression in
agriculture, and the definition is thercfore intended to
cover all land and buildings used for agricultural pur-
poses and no other.? “ Industrial hereditaments >
have been relieved of three-quarters of their rates in
order to diminish the overhcad charges of industrial
concerns. Thus, they may shortly be defined as
“ hereditaments occupicd and used as mines, mineral
railways, factories, and workshops.” *  * Freight trans-

1 See Chapter IX.

3 Rating and Valuation (Apportionment) Act, 1928, s. 2.
3 Ibid., s. 3.
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port hereditaments > have received relief only in order
that such relief may be passed on to industry, by means
of reduced freight charges, and include hereditaments
used for railway transport, canal transport, or dock
purposes.’

We are not further concerned with this subject except
for two purposes. In the first place, we sce that it
illustratcs how Parliament, for its own purposes, may
alter the basis on which local taxation is raised. And,
in the sccond place, since rates are the only taxes raised
or allowed to be raised by local authorities, it follows
that derating involves cither an increase in the rates
levied on occupiers of other hereditaments, or some
source of revenue other than taxes. In fact, Parlia-
ment had to provide for the decrease by increasing the
grants given to local authorities out of national funds.
Two remarkable things at least followed. The first
was that the whole grant system had to be rcorganised
by the Local Government Act, 1929; and the second
was that since control over the expenditure of grants
must be vested in the Central Government, derating
was necessarily followed by greater central control over
local government. With each of these we shall deal
in the proper placec.

§ 4. Grants
The system of grants in aid of local expenditure grew
up gradually. Strictly speaking the first grant was
that of £20,000 given in 1833 to certain religious
bodies engaged in education ; but education was not a
service of local government until 1870. There were,

1 RatingandjValuation (Apportionment) Act, 1928, s. 5.
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however, other grants in 1834 to meet some of the cosc
of the administration of criminal justice. During the
nineteenth century the grant system developed primar-
ily as a means for appeasing the agricultural interest,
which not only lost heavily through the repeal of the
corn laws, but also had to pay large increases in rates
to provide public health services to meet the new urban
developments. The grant system enabled some of the
increased cost of local governmerit to be met out of
national taxation. The partial relief of land from
rates which was effected in 1896 and again in 1923 was
another manifestation of the same political agitation.
There was, however, another motive for the making
of grants, namely the realisation that the nation as a
whole was interested in the maintcnance of standards
in certain services, and the grant system was on the one
hand a means for encouraging local authorities to
reach that standard and on the other hand a measure of
control to compel them to do so. By 1888, therefore,
there was in existence a number of grants for specific
services, usually in the form of lump-sum payments,
though the police grant made since 1856 was a grant of
one-quarterof the cost of payand uniforms of the police,
and the proportion was increased to one-half in 1874.

When the county councils were created in 1888, the
Chancellor of the Exchequer, Mr. (Lord) Goschen,
made an attempt to replace the annual grants by new
sources of revenue. Accordingly, the produce of
certain taxes was transferred to the local authorities.
The income was paid into a special Local Taxation
Account, and was paid out (in the same proportions as
the discontinued grants) to councils of counties and
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county boroughs. The county councils, in turn, paid
out part to the smaller authorities within the county.
Further revenues were assigned in 18go. This attempt
to restrict, if not to abolish, annual grants and to
provide revenues additional to and more flexible than
the rates was, however, doomed to failure. The
financial needs of the new social services created by the
Liberal Government between 1908 and 1911 com-
pelled the Chancellor of the Exchequer to stabilise
most of the assigned revenues, so that most of the grants
become merely ordinary annual grants ascertained and
distributed in a peculiarly complicated way. Large
additional grants were made from time to time, especi-
ally for education, housing, special public health
services, and roads. The public health grants, like the
old police grant, were ‘‘ percentage grants ’—that is,
the amount paid was a proportion of the approved
expenditure on the particular service. Also there were
grants, for the most part in aid of general expenditure
and not of particular services, necessitated by the
partial ¢ derating” of agricultural land under the
Agricultural Rates Acts of 1396 and 1923.

The further “ derating > of various kinds of here-
ditaments by the Local Government Act, 1929,
necessarily increased enormously the amounts to be
distributed as grants. In any case, there had been
considerable criticism of the percentage grant system
because the Treasury really had very little control over
the amount. The Committee on National Expendi-
ture in 1922 called it *“ a money-spending device, but
not an economical system.” * Accordingly, it was

! Cmd. 1581 p. 107,



LOCAL GOVERNMENT FINANCE 201

decided in 1929 to abolish most of the grants adminis-
tered by the Ministry of Health, and also some of the
Road Grants administered by the Ministry of Trans-
port. The grants so abolished were the following:
(i) the assigned revenue grants ;
(ii) the grants under the Agricultural Rates Acts,
1896 and 1923;

(iii) the percentage grants in aid of the following

health services :
tuberculosis,
maternity and child welfare,
welfare of the blind,
venereal diseases,
mental deficiency ;

(iv) the classification grants for Class I and Class IT
roads in London and county boroughs, and the
grants for the maintenance of scheduled roads
In county districts.

These grants were replaced by * block grants”
calculated on a very complicated system which, as
amended in 1937, is sct out hereafter. The main effect
of that system is to replace a large number of grants
whose total varied from year to year, generally up-
wards, by a system whose total is fixed for definite
periods—three years in the first instance, four years
in the second period, and five years thereafter. The
main object has thus been achieved,and the Chancellor
of the Exchequer is no longer faced with a constantly
rising demand for money on the discontinued grants.
These Exchequer Grants in aid of general revenue still
form only about one-third of the amounts distributed

annually, and the following are the main grants :
LG.L—7*
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(1) Grants in aid of specific services :
(a) police;
(b) education
(¢) housing ;
(d) highways and bridges ;
(2) The Block grants in aid of general revenues.

(1) Police Grants

Tt is only by an historical accident that the control
of the police is vested in local authorities. Clearly,
the preservation of order is the fundamental duty
—if we may so express it—of any state. According
to all principles of public administration the police
should be under the control of the Central Govern-
ment. This principle was, in fact, put into practice
before the Commonwealth. The constables were
directly under the control of the justices of the peace,
who were royal officers directly responsible to the King
in Council. But the excesses of the Stuarts resulted in
the abolition of the Court of the Star Chamber, in
which this direct control was excrcised, and with
the Star Chamber went all central control of local
government.! Thus the justices became independent
judicial and administrative officers, and the police
became subject to local government, not to central
government. In the nineteenth century, therefore,
control passed to local authorities—or rather to
statutory committees of local authorities.*

1 Ante, p. 28.

2 By “ control ” is here meant only that the committee appoints and
pays the constables and is responsible for their discipline and general
administrative duties. The constables have all the functions of
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This does not, however, deny the philosophical
principle that the control of the police should be a
function of the organised state and not of an organised
section of it. The state remains fundamentally inter-
ested in the organisation of the police and must there-
fore see that everywhere in England there is an efficient
force. Furthermore, it must exercise some general
control over all police forces. The police grant was
the means of securing this, though statutes have made
the control more effective.! A grant of one-half the
approved net expenditure of the authority on the police
is paid out of national funds provided that the Sccretary
of State is satisfied that the service is efficiently
and properly administered and provided that his
approval has been obtained for the rates of pay and
allowances.

(2) Education Grants

Education is a service which must be organised
locally. But equally clearly, the State as a whole is
interested in the provision of adequate facilities.
In 1870, therefore, whilc the new education authorities
were authorised to meet their expenditure out of rates,
they were also given grants from national funds. Under
the system in force since 1918, the grants are determined
by regulations laid down by the Board of Education.
The provisions are too complex to be studied here, but
the system adopted for elementary education may be

constables at common law and in the exercise of those functions are
subject to no control except that of the justices of the peace. Fisher v.
Oldham Corporation, [1930] 2 K.B. 364.

1 See post, Chapter VIII.
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quoted as an example. Under the Elementary Educa-
tion Grant Regulations, 1932, as amended, the grant
to any authority in any year is based on the average
attendance, the authority’s expenditure, and the pro-
duct of a rate, according to the following formula :

Thirty-six shillings for each unit of average attendance
in public elementary schools maintained by the authority,
with the addition of—

(a) Onec-half of the nct expenditure on a variety of
services specified in Article g;
(b) Twelve-twentieths of the net expenditure on the
salaries of teachers in those schools; and
(¢) One-fifth of the remaining net expenditure;
less the product of a sevenpenny rate in the area. In
some cases additional sums are payable under Article 4.

The net result throughout the country is to give a
grant of slightly less than fifty per cent. of the total
expenditure of authorities on elementary education.
The “ unit » basis of average attendance favours those
areas with a large child population, while the effect of
deducting the product of a scvenpenny rate is to
favour thosc arcas with low rateable value. In some
areas, such as London, the product of a sevenpenny
rate is higher than the unit grant for attendance, while
in others the unit grant less the sevenpenuy rate pro-
duces a considerable addition to the percentage grant.
Fundamentally, therefore, the clementary education
grant is a percentage grant with modifications intended
to minimise one of the defects of a plain percentage
grant, namely that it takes no account of ability to bear
the local authority’s share of the cost.

! S.R. & O., 1932, No. 6o.
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The grant is conditional upon the Board of Educa-
tion being satisfied that the authority has—-—

(i) performed its duties under the Education Acts;
(1i) complied with the requirements, so far as applicable,
of the Board’s Regulations; and
(iii) supplied punctually such information and returns
as the Board requires.

The Regulations provide, also, that the Board may
withhold or make a deduction from the grant if the
conditions laid down in the Regulations are not ful-
filled. The Act provides, however, that if by reason of
the failurc of an authority to perform its dutics under
the Acts or to comply with the conditions on which
grants are made, the deficiency grant is reduced, or a
deduction is made from any substantive grant exceed-
ing £500 or the amount which would be produced by a
rate of a halfpenny in the pound, whichever is the less,
the Board shall cause to be laid before Parliament a
report stating the amount of and the reasons for the
reduction or deduction.?

(3) Housing Grants

Power to deal with housing conditions and to provide
houses for the working classes has been conferred upon
local authorities since the Housing of the Working
Classes Act, 1890. The shortage of houses of the pre-
war years became acute as a result of the cessation of
house building during the war, and the building of
houses with Government assistance became the prac-
tice from 1919 onwards. The gradual fall in housing

1 Education Act, 1921, s. 118.
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costs, however, enabled Parliament to abolish subsidies
for ordinary house building in 1933, and now such sub-
sidies are given only for special classes of housing. In
the same period there has been renewed attention to
the removal of some of the defects in housing conditions
which were produced by the Industrial Revolution, and
special attention has been paid since 1930 to the clear-
ance of the slums and since 1935 to the abolition of
overcrowding. Primarily, Government grants are
given for the removal of slums, the destruction of unfit
houses, and the abolition of overcrowding, though
grants are also made for the provision and repair of
cottages for agricultural workers. In cases under the
Housing Act, 1936, dealing with slum clearance and
overcrowding, the general idea is to give a fixed annual
contribution for the rehousing of cach person displaced
by the action of the local authority. The schemes for
this purpose have, however, to bc approved by the
Minister of Health. Also, it is provided that if at
any time the Minister is satisfied that the local
authority has failed to discharge any of the duties
imposed upon it by the Housing Acts or failed to
observe any condition subject to which it is entitled
to receive an Exchequer contribution, the Minister
may withhold the grant or suspend or discontinue its
payment.

(4) Road Grants

At Common Law the duty of maintaining highways in
repair was imposed upon the inhabitants of the parish,
unless for some reason, such as the tenure of lands,
it wasimposed upon a private person. This was reason-



LOCAL GOVERNMENT FINANCE 207

able so long as all traffic was local; but as soon as stage
coaches and long-distance travel became common, the
parish on a main road was seldom able or prepared to
maintain theroad in proper condition. Turnpike roads,
built and maintained for profit by trusts, thus became
common. These with other main roads were ultimately
vested by statute in the county councils, while other
roads were vested in the district councils. By the Local
Government Act, 1929, all roads in rural districts and
all classified roads in urban districts were transferred
to county councils. But beforc then the invention of
the internal-combustion engine had completely altered

matters. Thus statutes of 1909 and 1919 enabled the
Central Government to give grants in respect of road
constructmn and maintenance »Jand in 1920 the Roads
Act provided that the produce of duties levied on
mechanically propelled vehicles should be paid into the
“ Road Fund *’ and used for grants in aid of the main-
tenance and construction of roads. The amount grew
so large that the Road Fund proved a temptation to
Chancellors of the Exchequer, and it was several times
“raided ” in aid of the gencral revenues of the country.
Ultimately, it was provided that the produce of the
duties should go to the Exchequer, and the Road Fund
received only those amounts which Parliament author-
iscd to be paid into it. In the meantime, however, the
Road Fund grants to London and the county boroughs
and certain other grants were abolished by the Local
Government Act, 1929, and the Road Fund made an
cquivalent contribution to meet the cost of the General
Exchequer Grants provided by that Act. There
remained the following grants:
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(i) Classification grants on a percentage basis for Class

I and Class II roads outside London and the county

boroughs;
(ii) Percentage grants towards the construction of new

roads and bridges and of major improvements on all

Class I and II roads; and
(iii) Percentage grants towards the cost of improvement

of unclassified roads.

The great * trunk” roads outside the county
boroughs were, however, transferred from the county
councils to the Minister of Transport by the Trunk
Roads Act, 1936, and the county councils now main-
tain or improve those roads as agents for and at the
expense of the Ministry.  Since the transfer involved a
diminution of cost to the county councils, the amount
of money made available for General Exchequer
Grants was reduced by the equivalent amount when the
General Exchequer Contribution was revised in 1937.
In other respects, the grants continuc to be made on a
percentage basis varying from fifty per cent. to sixty
per cent. of the cost in most cases, but occasionally
rising even to eighty per cent.  They arc entirely at the
discretion of the Minister of Transport, who makes the

grants only for approved schemes.

(5) Exchequer Grants

We have already seen,! that the derating operations
of the Local Government Act, 1929, necessitated a
reconstruction of the grant system. The result was
that nearly all the grants were abolished except
those alrcady mentioned. The new system, though
simple in its intentions, became complex on its way
through Parliament, owing to the political necessity

1 Ante, p. 198,
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of preventing any increase in rates resulting from its
creation.

The basis of the system is the General Exchequer
Contribution, a notional fund—that is, a fund to which
no actual transfer of credits is made, but which is
presumed to exist in order that the amounts of the
actual grants may be calculated. To this fund were
credited by the Act of 192g—notionally—the following
amounts:

(1) The amount of the grants abolished by the Local
Government Act, 1929.

(2) The total losses suffered by local authorities
as a result of derating.?

(3) A further sum which amounted to five million
pounds a year in the first three years, and after that
such a sum as Parliament might determine.?

The amount of the loss of grants in (1) and of the loss
of rates in (2) was ascertained on the assumption that
the schemc had been in force in the year 1928-29.3
The amount in (§) was partly intended to compensate
for the natural increcase in both rates and grants which
would have resulted under the old system.

When the totals under (1) and (2) werc finally

1 Ante, p. 197.

2 There are limitations on this general statement in (3); but since
there must in any case be a vote by Parliament, these limitations are
of no legal effect, Parliament being unable to prevent a subsequent
Parliament from passing whatever legislation it pleases.

3 See generally Local Government Act, 1929, s. 86, and 4th Sched.,
Parts I and II. The amount of the General Exchequer Contributions
thus depended partly on the proper interpretation of *“ derating.” To
prevent rating authorities from extending the definition, the revenue
officer, a Treasury representative, may be an “ aggrieved person '’
before the assessment committee. See ante, p. 196.
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determincd, it was found that the General Exchequer
Contribution was made up as follows :

Losses on account of grants . 16,279,706
Losses on account of rates . 22,202,203
Additional amount . . . 5,000,000
Total t 43,571,909

In accordance with the Act, the total under (3) was
reconsidered in 1933, and an additional £350,000 was
provided by the Local Government (General Exche-
quer Contributions) Act, 1933. Reconsideration again
became necessary in 1937. This time there were
several additional factors to be borne in mind. The
Unemployment Assistance Act, 1934, had transferred
the cost of maintaining the “ able-bodied poor ”’ from
the poor law to the Assistance Board. Grants were
payable by the local authorities to the Board, but
it was decided to extinguish them and to make a
modification in the General Exchequer Contribu-
tion accordingly. Again, the county councils had
gained through the transfer to the Ministry of Trans-
port of the trunk roads. Finally, the Midwives
Act, 1936, had compelled local authorities to go to
additional expense in a field which was, before 1930,
grant-aided. A small additional sum was also pro-
vided to meet the growing cost of local services, and the
total Gencral Exchequer Contribution was therefore
fixed for the quinquennium 1938-43 at £46,172,000
by the Local Government (Financial Provisions) Act,
1937. There should have been a further revision in
1943, but legislation was passed in 1941 to stabilise the
amount at the 1937 figure until a new Act is passed.
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This General Exchequer Contribution, then, is the
notional fund which dectermines the total sums paid out
to local authorities. To find out the actual sums, it is
necessary to divide the fund into county apportionments
and county borough apportionments for each county and
county borough. These are dectermined by the
application in each casc of a * formula” which was
intended to distribute the funds available as to make
grants as nearly as could be ascertained according to
the needs of the various counties and county boroughs.
The factors considered for this purposc are :

(a) Population;

(b) High proportion of children under five years of age
(children over that age are, of course, covered for local
government purposes by education grants, which include
grants for medical inspection, etc.);

(¢) Low rateable value;

(d) High proportion of unemployment (involving high
expenditure on poor relief, medical services, etc.);

(¢) Sparseness of population as compared with mileage
of roads.

The details of the formula neced not concern us, but
an example of a hypothetical county which may be
taken to belong to the depressed areas may perhaps
indicate how the formula works. ILet us assume the
following relevant data :

Estimated population in the appropriate year 1,000,000
Estimated number of children under five years

of age per 1,000 of population . 120
Rateable value per head of populatxon on the
appropriate date . £3

Unemployment percentage (1 e. the proportlon
which the number of unemployed men ex-
pressed as an average of three years before
1938 increased by 10 per cent. of the number
of unemployed women similarly expressed
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bears to the population, the whole being

expressed as a percentage) . 5
Estimated population per mile of roads . 400
Then the ¢ weighted population” is found as follows:
Estimated population . . . . . 1,000,000
Add allowance for children - (120 —6———) per cent. 1,400,000
Add for rateable value (1,013013), per cent. . 700,000

3,100,000

Add for unemployment 10 (5 — 1}) per cent.. 1,085,000

4,185,000
ion 4%
Add for sparseness of population 400 — 40 per
cent. . . . . . . . 465,000
Weighted population . 4,650 000

When the formula applies fully, the total General
Exchequer Contribution will be divided among the
countics and county boroughs in accordance with their
respective weighted populations. There would, how-
ever, have been a sudden change in the resources of
many councils if this system had been fully applied
from the beginning. Accordingly, it was provided
that the formula should apply to only twenty-five per
cent. of the total General Exchequer Contribution until
1937, that it should apply to fifty per cent. from
1937-38 to 1941-42, that it should apply to seventy-
five per cent. from 1942-43 to 1946-47, and that
thereafter it should apply to the whole. The remainder
was to be distributed to each county and county borough
in proportion to its actual loss in rates and grants.
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The county borough apportionment is the amount
of the General Exchequer Grant given to the county
borough council. In the county, however, further
complication is introduced by the fact that it is not only
the county council which suffers losses in rates and
grants, but all the local authorities within its borders.
The county apportionment, thercfore, has to be divided
among the county council and the district councils
(which include the borough councils).

The amount apportioned to a district council is found
by multiplying its population by a certain fixed sum.
Where the district is a rural district, this amount must
be divided by five.r The sums so obtained arc the
General Exchequer Grants of the district councils; and the
amount of the county apportionment remaining is the
General Exchequer Grant of the county council.

The tale is not yet fully told. Political considcrations
necessitated a promise by the Government that there
should be no increase of rates under the new system.
But the assumption underlying the change was that
some councils were receiving more than their just share
of the grants. If their grants were diminished, their
rates would be increased. The General Exchequer
Grants alone, being by hypothesis apportioned to needs,
would have this result. It was therefore necessary to
provide Additional Exchequer Grants and Supplementary
Exchequer Grants in order to prevent such consequences.

1 This representing roughly the rate of cxpenditure as between an
urban district and a rural district.
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§ 5. Dorrowing Powers

The borrowing powers of local authorities are under
strict central control, and it is a tribute to that control
and to thc financial probity of local authorities that
no English authority has ever defaulted on any loan in
respect of capital or interest, in spite of the fact that
huge sums have been raised in this way—the outstand-
ing loans in 1941 amounted to over 1,565 million
pounds. No borrowing is permitted to mecet current
expenditure, except during the course of the financial
year in question. That is, a local authority may raise
money by way of overdraft or othcrwise to meet
expenditure during the current year until the income
of the year is available. Permanent deficits are not
allowed, and if therc were a deficit at the end of a
financial year it would be necessary to increase the rates
during the next year to meetit. In fact, however, most
authorities keep a balance in their rate fund accounts.

Most borrowing powers are specific; that is, when
local authoritics are cmpowered to provide capital
works they are also empowered to borrow. Such
specific powers refer, however, to the provisions of the
Local Government Act, 1933. By section 195 of that
Act, a local authority may, with the consent of the sanc-
tioning authority (the Minister of Health, the Minister
of Transport, or the Electricity Commissioners), or in
the case of a parish council with the consent of the
Minister of Health and the county council, borrow for
any of the following purposes :

(@) for acquiring any land which the local authority
has power to acquirc;
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(b) for erecting any building which the local author-
ity has power to crect;

(c) for the erection of any permanent work, the
provision of any plant, or the doing of any other thing,
which the authority has power to crect, provide or do,
if, in the opinion of the sanctioning authority or, in the
case of a parish council, in the opinion of the Minister
of Health and of the county council, the cost of carry-
ing out that purposc ought to be spread over a term of
years;

(d) in the case of a county council, for the purpose of
lending to a parish council any money which the parish
council is empowcered to borrow;

(e) for any other purpose for which the local author-
ity is authorised under any enactment or statutory
order to borrow.

The consent of a sanctioning authority is not required
under (d), but in every other case such consent is
necessary. Somctimes, however, power to borrow is
conferred directly by local Act without the requirement
of consent; but then the power is examined carefully
by the Parliamentary committee, with the assistance
of the Department concerned. Further, if the local
authority wishes to raise moncy by the issuc of stock,
the consent of the Minister of Health must be obtained
to the issue of the stock, even if the sanctioning author-
ity has already authorised a loan, and there arc detailed
provisions in Stock Regulations issued by the Minister
of Health and approved by both Houses of Parliament
as to the issue, transfer, dealings with, and redemption
of stock. Detailed regulations are laid down in the
Local Government Act for borrowing by way of mort-
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gage, including provisions for sinking funds. Smaller
authorities often borrow from the Public Works Loan
Board, an independent statutory authority, at whose
disposal moncy is placed by Parliament. Under the
Local Authoritics Loans Act, 1945, all local authoritics
must borrow from the Board until the end of 1950, a
provision designed to cnable the Central Government
to control employment in accordance with the White
Paper on Unemployment Policy.

Local authority loans are thus sccurities of a high
order. The maximum periods allowed for repayment
are never longer than cighty years, and vary according
to the expected life of the capital works for which they
are intended to be used. In every casc a sinking fund
is provided, and power has never been given to suspend
the obligation of transferring funds to such sinking
funds. There are, no doubt, occasions (due, perhaps
to a fall in values as in the case of house property) when
the whole of a loan is not covered by tangible assets,
and certain loans were authorised before 1928 for
current expenditure on poor relief, and these have not
yet quite been extinguished (they amounted to less
than seven million pounds in the aggregate). Subject
to thesc qualifications, the amounts borrowed are
represented by tangible assets, and before those assets
have been exhausted the amounts due for repayment
will have been provided by sinking funds. The loans
for local capital expenditure are in fact managed even
more carcfully than Government loans, with the result
that local authorities, even in the depressed areas, can
borrow almost as cheaply as the Government itself.



CHAPTER VIII

CENTRAL CONTROL
§ 1. In General

I~ a previous chapter * we saw how the abolition of the
Star Chamber left the justices of the pcace completely
frece of any administrative control. We saw, further,
that the Benthamite principle of local government in-
volved close control by the Central Government. The
local authorities were to be agents of the Central
Government to carry out locally the national policy.
This principle was recommended, as far as was possible
under the terms of reference, in the Report of the Royal
Commission on the Poor Laws in 1834, and was put
into practice by the Poor Law Amendment Act, 1834.

But the principle applied to the poor law was not
extended to the municipal corporations in 1835, and in
no part of local government has central control been
made so close as in the poor law. An attempt at close
control of public health madec in 1848 was frustrated in
1858, and only by devious ways has the Central
Government gradually brought public health adminis-
tration into its own hands. Conscquently, there is
nothing in any Act rclating to local government
comparable with section 1 of the Poor Law Act, 1930,
where it is laid down:

1 Chapter 11, in particular pp. 28-29.

2 Ante, 51-54.
217
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“ The Minister of Health . . . is, subject to the pro-
visions of this Act, charged with the direction and control
of all matters relating to the administration of rclief to the
poor throughout England and Wales, according to the law
in force for the time being.

* Provided that nothing in this Act shall be construed as
cnabling the Minister to interfere in any individual case
for the purpose of ordering relief.”

We must not understand by this that the poor law
is directly and continuously under the uncontrolled
discretion of the Minister of Health. He is charged
with the direction and control * subject to the pro-
visions of this Act *> and ““ in accordance with the law
in forcc for the time being.”” The law for the time
being is the Poor Law Act, 1930, and the Orders issucd
under it. The latter the Minister can change, the
former he cannot. And his orders may always be
challenged by certiorari,* the ordinary method of
challenging the excrcise of official discretion.? In fact,
a closc scrutiny of this Act makes it clear that this
gencral provision gives the Minister no greater power
than he possesses under the other provisions of the Act.
The power is large enough, larger than he possesses in
any other sphere of local government; but it is not in-
creased by the general provision. The section quoted
is a deduction from the existence of specific powers set
out elsewhere in the Act.

Though the poor law example has never been fol-
lowed exactly, the most recent statutes tend to give
almost as wide a power of control in accordance with
the principle, already described, of using local govern-

1 Poor Law Act, 1930, s. 142; R. v. Oldham (1847), 10 Q_.B. 700.
? See Chapter IX.
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ment to put a national policy into operation. Thus,
the Minister of Town and Country Planning is charged
with the duty “ of securing consistency and continuity
in the framing and cxccution of a national policy with
respect to the use and development of land throughout
England and Wales.” The Minister of Education has
the duty “ to promote the education of the people of
England and Wales and the progressive development of
institutions devoted to that purpose, and to secure the
eflective cxccution by local authoritics, under his
control and direction, of the national policy for provid-
ing a varied and comprchensive educational service in
every area.” It is one of the dutics of the Minister of
Health “ to promote the preservation and proper use
of water resources and the provision of water supplies
in England and Walcs, and to securc the effcctive
execution by water undertakers, under his control
and direction, of a national policy relating to water.””*
As in the case of the poor law, this gencral language
has to be understood in the context of the specific
powers granted by legislation. It cannot be doubted,
however, that the modern tendency is to grant much
wider powers than were common until 1929. The
actual administration and the excrcise of discretion
within narrow limits arc left to the local authority.
Thegeneral lines of the administration and the method of
cxercising discretion are determined by a department
of the Central Government. The department may
give general orders ; it may advisc what should be
done in individual cases ; it may admonish for what

1Town and Country Planning Act, 1943, s. 1 ; Education Act, 1944,
s. 1; Water Act, 1943, s. 1.
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has already been done in individual cases. The ad-
ministration, in short, is in thc hands of local
authoritics ; the general control is left with the
Central Government.

This is, of course, a general statement only. What a
department may do in any individual case depends
upon what the statutes allow it to do. It is a general
statement subject to many cxceptions, and is a mere
deduction from the noted consequences of the separate
powers mentioned below. To study those individual
powers would be to study every branch of local
government law. All that we can do is to classify the
most important and effective powers and give illustra-
tions of them. There are, it appears, ten classes of such
powers 1:

(1) The issuing of general orders and regulations,
the sanctioning of administrative schemes, and other
cases in which the consent of a department is required
before an act can be done by a local authority.

(2) Control over officers.

(3) Inspcction by central officials.

(4) Confirmation of bye-laws and approval of
schemes conferring powers.

(5) The audit.

(6) Control over grants.

(7) Control over loans.

(8) Appellate functions.

(9) Powers of acting in default.

(10) Powers in respect of local legislation.

The first two of these are derived from the Report of

! See Royal Commission on Local Government, 1922, Minutes of
Evidence, vol. i, pp. 58-71.
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the Royal Commission on the Poor Laws of 1834; the
third was also derived from that Report, but the extent
of the control appears clearly from the discussion in
Chapter V! and need not be further considered; the
fourth was first provided for in the Municipal Corpora-
tions Act, 1835; the mcthods of financial control are
clearly complementary; the eighth and ninth are com-
paratively new. The tenth was dealt with in Chapter
VI. We proceed, therefore, to illustrate the other
cight methods of control.

§ 2. Orders, Regulations, and Schemes

The Royal Commission on the Poor Laws rccom-
mended in 1834 ‘‘the appointment of a Central
Board to control the administration of the Poor Laws,
with such Assistant Commissioners as may be found
rcquisite; and that the Commissioners be empowered
and directed to frame and enforce regulations for the
government of workhouses, and as to the nature and
amount of the relief to be given and the labour to be
cxacted in them, and that such regulations shall, as far
as may be practicable, be uniform throughout the
country.’’?

The result may now be scen in section 136 of the
Poor Law Act, 1930, where it is provided:

“ For executing the powers given to him by this Act
the Minister shall make such rules, orders, and regulations
as he may think fit for:

“ (@) The management of the poor;

““ (6) The government of workhouses and the education

of children therein;
“ (¢) The apprenticing of children of poor persons;

1 Ante, pp. 121-27. ¢ Cd. 2728, p. 273.
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(d) 'The guidance and control of the councils of counties
and county boroughs and their officers so far as relates to
the management or relief of the poor and, subject to the
provisions of this Act, prescribing their duties;

*“ (¢) The making and entering into contracts in all
matters relating to such management or relief, or to any
expenditure for the relicf of the poor;

“(f) The keceping, examining, auditing, and allowing
of accounts; and

*“(g) Any purposes for which rules, orders, and regula-
tions may be made under this Act;

“and generally for carrying this Act into execution in
all other respects.”

Any person who wilfully neglects or disobeys any
such rule, regulation, or order renders himself liable
on summary conviction to a fine of five pounds for the
first offence, and of twenty pounds for a second offence,
while every subsequent offence is deemed to be mis-
demeanour, so that the offender renders himself liable
to indictment and imprisonment for a term not
exceeding two yecars and a fine of not less than twenty
pounds.t Also, any contracts made contrary to the
rules, regulations, and orders are voidable and all
payments so made are void.?

This gives a very extensive power, but we must
remember that the Minister has far greater control
over the poor law than over other local government
services. Neverthcless, powers more or less extensive
are given to a Government department in every local
government statute. The Rating and Valuation Act,
1925, was passced at the end of 1925. Within cighteen
months the Minister of Health had issued, in addition
to twenty-cight circulars and four memoranda, no

! Poor Law Act, 1930, s. 130. 2 Ibid., s. 140.
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less than thirty-six sets of Statutory Rules and Orders
madec under the Act. In the Local Government Act,
1929, there were at least seventy-five extensive powers
given to a department of state.® Every weck half a
column of a journal dealing cxclusively with matters
of local government is nceded merely to mention the
departmental legislation of the weck.

Sometimes the powers thus given and exercised are
in respect of the issue of general orders. The com-
plexity of local government, the different conditions
to be found all over the country, and other reasons of
a like nature render some departmental lcgislation
necessary. In the old local government statutes
attempts were made to deal with individual difterences
by inserting appropriatc provisions in a schedule. The
limitations on Parliamentary time now make this
impossible. Morcover, the method of administration
is now laid down in far grecater detail than was the case
in the first three-quarters of the nineteenth century.
The Minister is no longer content to provide what
shall be done or what may be done: he considers it
desirable to provide also how it shall be done. Thus a
modern local government statute is a skeleton of rules.
It lays down the general principles of the powers and
the mcthods by which they are to be exercised, leaving
the detailed working out of these principles to depart-
mental legislation by Order.

A good example is to be found in the financial pro-
visions of the Education Act, 1944. One would have

1 This is the number given in the Index to my Officials’ and Councillors’

Guide to the Local Government Act, 1929, which does not pretend to be
exhaustive in this matter.
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thought that the grants to be paid by the Treasury,
which are expected to amount, when the scheme is fully
operative, to over 100 million pounds a year, would be
determined precisely by Parliament. In fact, however,
section 100 of the Act provides that the Minister * shall
by regulations make provision” for the payment of
grants for the purposes there sct out, and that the
Minister of Health ‘“shall by regulations make pro-
vision for the payment by him to local education
authorities of annual grants in aid of the expenditure
incurred by such authoritics in the excrcise of their
functions rclating to the medical inspection and treat-
ment of pupils.”” Any rcgulations made by the Mini-
ster of Education or the Minister of Health under this
section ‘‘ may make provision whereby the making of
payments by him in pursuance thereof is dependent on
the fulfilment of such conditions as may be deter-
mined by or in accordance with the regulations, and
may also make provision for requiring local education
authoritics and other persons to whom payments have
been made in pursuance thereof to comply with such
requircments as may bec so detecrmined.” In other
words, the Government will decide what grants will
be paid, and to whom, and on what conditions, and the
whole will be carried out by regulations.

Very often, however, the central department is not
concerned with the actual method of administration so
long as it is satisfactory. In such circumstances the
practice is to allow the local authority to draw up a
scheme. This scheme will not take effect until it is
approved by the appropriate department. In this
way local conditions are taken into account, and yet
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the ccntral department obtains the control. For
instance, the organisation of poor law administra-
tion in every county is determined by an ““ administra-
tive scheme > drawn up by the county council, after
consulting the district councils under section 4 of the
Local Government Act, 1929. This scheme did not
take effect until it was approved by the Minister of
Health, but considerable latitude was allowed, though
it should be added that the Ministry circulated a
draft scheme which was largely copied by the county
councils. Similarly, the detailed scheme of devolution
of educational functions in countics is dctermined by a
““ scheme of divisional administration” drawn up by
the county council under the First Schedule to the
Education Act, 1944, and approved by the Minister of
Education.

§ 3. Central Inspection

The Royal Commissioners in 1834 made a strong
point of the necessity of constant supervision of poor
law administration by means of Assistant Com-
missioners appointed by the new central authority.
These Assistant Commissioners were appointed in
accordance with the Act of 1834, and under the
stimulus of Chadwick’s cnthusiasm did most useful
work. So when the Commissioners themselves were
superseded, the Assistant Commissioners were con-
tinued as inspectors.

The inspectors are now appointed under section g of
the Poor Law Act, 1930, and they are given power:

“To visit and inspect every workhouse or place wherein
any poor person in receipt of relief is lodged, and to

LG.L—8
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attend any meecting of a county or county borough council
or committee or sub-committee held for the relief of the
poor, and to take part in the proceedings, but not to vote
at the meeting.”

Each inspector has a district within which it is his
duty to investigate the administration of the poor law.
He reports defects of administration to the Minister,
and endeavours to persuade local authorities to carry
out the policy of the Minister. It is known that if his
advice is not accepted, he can make an unfavourable
report and so call down upon the local authority a
peremptory order to do as they are told. In fact,
however, his advice is generally accepted, and most
authorities regard the visit of the inspector as a means
of securing information about successful methods of
administration clsewhere in his district.

Nevertheless, it is clear that the system helps the
Minister to keep close control. For the most part it is
his only means of lecarning of such maladministration as
does not appear in incrcase of rates or illegal expendi-
ture. General orders are useless if they are not
obeyed. Obedience is more likely to be rendered if an
inspector may look in at any moment.

In spite of this, the system has not received great
extension. It has been applied to only two other im-
portant spheres of local administration. These are
police and education, and the extension in both cases
was necessitated by the making of grants in aid.

The inspection of the police is extra-legal, in the
sense that it is nowhere specially provided for. The
grant of fifty per cent.? is conditional upon receiving

1 Though frequent inspection of public health services has been one
result of the new grant system: see post, pp. 243—46.
2 Ante, p. 203.
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a certificate of efficiency from the Home Secretary. To
determine whether the force is efficient, it is necessary
that, among other things, it shall be regularly inspccted
by His Majesty’s Inspectors of Constabulary.

Under section 77 of the Education Act, 1944, it shall
be the duty of the Minister of Education * to causc
inspections to be made of every cducational establish-
ment at such intervals as appcar to him to be appro-
priate, and to cause a special inspection of any such
establishment to be made whenever he considers such
an inspection to be desirable; and for the purposc of
enabling such inspections to be made on behalf of the
Minister, inspectors may be appointed by His Majesty
on the recommendation of the Minister, and pcrsons
may be authorised by the Minister to assist such inspec-
tors and to act as additional inspectors.” Thesc
replace provisions which were formerly inserted in the
Grant Regulations under the Education Act, 1921, and
presumably the Minister may still withdraw the grant
if an inspection shows that the school is not cfficient.
On the other hand, His Majesty’s Inspectors of Schools
have never been regarded, either by themselves or by
the local education authorities, as ‘ policemen.”
Their primary purpose is to help; and some of them,
notably Matthew Arnold (whose reports are regarded
as classical expositions of educational thecory), have
given great assistance towards the development of a
comprehensive and satisfactory educational service.

§ 4. Confirmation of Bye-laws and Schemes

Bye-laws are general rules enacted by the local
authority for the government of its area or of some part
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of it (such as a park or recreation ground). The general
power is contained in scction 249 of the Local Govern-
ment Act, 1933, by which it is provided that a county
council and the council of a borough may make byc-
laws for the good rule and government of the whole or
any part of the county or borough, as the case may be,
and for the prevention and suppression of nuisances
therein.  There are, however, large additional powers
conferred by the statutes dealing with special scrvices.
For instance, bye-laws for strects are made under the
Public Health Act, 1875, and bye-laws for buildings
under the Public Health Act, 1936, by the council of
the borough, urban district, or rural district concerned.
Bye-laws for open spaces may be made by councils of
counties, boroughs, districts, and parishes under the
Open Spaces Act, 1906. Nearly every local govern-
ment statute, in fact, confers such powers.! Bye-laws
may create new offences punishable by fine in a court
of summary jurisdiction. A bye-law must, howcver,
satisfy the following conditions:

(1) it must be intra vires;

(i) it must be certain in its terms;

(iii) it must be in conformity with the general law;

(iv) it must be reasonable.?

From our present point cf view, howcver, the im-

1 See the list in Jennings, Local Authorities, pp. 320-21, which
deals only with bye-laws which follow the procedure prescribed by
section 250 of the Local Government Act, 1933, and which has in any
case been amended and added to by such statutes as the Restriction of
Ribbon Development Act, 1935, the Housing Act, 1936, the Public
Health Ac. 1936, the Public Health (Drainage of Trade Premises)
Act, 1937, the Factories Act, 1937, and the Food and Drugs Act, 1938.

3 Sec Jennings, Local Authorities, pp. 315-17, and cspecially Krusc v.
FJohnson, [1898] 2 Q.B. g1.
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portant rule is that the bye-law does not come into
operation unless it is confirmed by a ‘‘ confirming
authority.” In the case of the “good rule and
government > bye-laws alrcady mentioned, the con-
firming authority is the Secrctary of State, though some
of them require the confirmation of the Minister of
Health, and the Minister of Health is the confirming
authority for all other public health bye-laws. Under
section 250 of the Local Government Act, 1933, which
applies to all bye-laws under that Act, the Public
Health Acts, 1875 to 1932, the Public Health Act,
1936, all Acts passed since 1934, and many older Acts,
a period of at least onc month must clapse before ap-
plication is made to the confirming authority, and in
the interval the intention to apply must be advertised,
so that persons who object can make representations
to the confirming authority.

The confirming authority may confirm, or rcfuse to
confirm, any bye-law submitted for confirmation and
may fix the date on which the bye-law is to come into
operation. This power is entirely within the discretion
of the confirming authority, so that the ultimate con-
trol is vested in the Central Government. Indeced,
the Minister of Health publishes many series of “ Model
Bye-laws  which are usually copied by local authori-
ties; and if a local authority wishes to depart from the
model it must show good reason.

Many schemes drafted by local authorities are
similar in their effect to bye-laws; that is, they impose
obligations additional to those in the general law upon
the inhabitants of the district and confer additional
powers on the local authority. The most obvious
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examples are those under the Town and Country
Planning Act, 1932, and the Housing Act, 1936.
Schemes under the former may be made with respect
to any land, whether there are or are not buildings on
it, © with the general object of controlling the develop-
ment of the land comprised in the arca to which the
scheme applies, of securing proper sanitary conditions,
amenity and convenience, and of preserving existing
buildings and other objects of architectural, historic, or
artistic interest and places of natural interest or beauty
and generally of protecting cxisting amenities whether
in urban or rural portions of the arca.” The details of
the restrictions that may be imposed and the powers
that may be conferred on the authoritics responsible
for sccuring the enforcement of the scheme are laid
down in other provisions of the Act. The first step in
the preparation of a scheme is to pass a resolution,
which rcquires the approval of the Minister of Health.
The draft scheme then requires the approval of the
Minister, and he may approve with or without modifi-
cations. After approval, the scheme must be laid
before both Houses of Parliament, and in certain cases
resolutions by both Houscs are necessary, though such
cases are exceptional. An interval is then allowed,
during which any person aggrieved may make an
application to the High Court on the ground that the
scheme is not within the powers of the Act or that the
procedure prescribed has not been followed. At every
stage public advertisements must be made, and notices
issued to persons affected, so that representations may
be made to the Minister or an application made to the
High Court. Indeed, the Minister must hold a local
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inquiry before he confirms the scheme, unless no
objections are made.!

The procedure for schemes under the Housing Act,
1936, is similar in principle, though it varies in dctail.
In particular, the consent of the Minister of Health is
not required for the initial resolution. (The require-
ment of such approval in the case of town planning
was inserted in the Housing, Town Planning, etc., Act,
1909, but removed by the Housing, Town Planning,
etc., Act, 1919; it was reinserted in the Town and
Country Planning Act, 1932, by the Housc of Com-
mons, against the advice of the Minister himself.)
Clearance orders for the clearance of a slum area are
drafted by the local authority but requirc the consent
of the Minister of Health. Redevelopment schemes
are schemes for the partial clearance and redevelopment
of areas which arc not entirely slum arcas, and they
too require the consent of the Minister of Health.

Morcover, a local authority cannot acquire land
compulsorily, whether for town planning, housing, or
any other purpose, without the consent of some
Government Department. In the older legislation the
procedure was for the Minister concerned, if he thought
fit at the request of the local authority, to issue a pro-
visional order which required confirmation by Parlia-
ment. The more modern legislation gencrally enables
the local authority to submit a draft compulsory pur-
chase order to the Minister, who has power to confirm
it and thus to give it legal effect without approval by

1 The detailed procedure is set out in Jennings, Law relating to Town
and Country Planning, pp. 249-59. There may be as many as 44
different steps to be taken before the scheme takes effect.
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Parliament. Further, if the local authority desires a
grant for housing, it must submit a dctailed scheme to
the Minister of Health, who has complete discretion as
to whether to approve the scheme for grant purposes or
not. Usually, too, the local authority requires to raise
a loan to mect the expenditure; and again the consent
of the Minister of Health is required. Consequently,
housing and town and country planning functions are
strictly controlled by the Minister of Health. In fact,
though not in law, his control is stricter than even over
the poor law, though his powers are primarily to restrict
ambitious authoritics and not to stimulate backward
authorities—though there are also powers for this
purposc.

§ 5. The Audit

The familiarity of modern times with the technique
of financial administration makes us wonder that the
Royal Commissioners of 1834 did not recommend a
Government audit of poor law accounts. The rcason
for their appointment by the last unreformed Parlia-
ment was the growth of the poor rate. Even their
proposal for the total abolition of out-relicf would not
be adequate if administration in other directions were
uncconomic. But the Commission was so anxious to
put utilitarian principles into practice that they
omitted to recommend in respect of accounts anything
more than regulations to secure similarity, which, if
obeyed, would secure comparability.

The omission was, however, remedied by the Poor
Law Amendment Act of 1834 itself, for the new central
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body was given authority to regulate the appointment
of auditors. Either Chadwick did not realise the
weapon that Parliament had thrust into his hands, or
he thought that its use would give rise to opposition,
and that he could secure his end by other means.
Whichever was the reason, the new auditors were
nominated by the boards of guardians themselves.
And even when the system was reformed in 1844 the
nomination was left in the hands of the chairmen of
the boards. Gradually, however, the central depart-
ment gained morc control, until, finally, in 1872, the
whole system was reorganised, and poor law accounts
have since been audited by district auditors appointed
and removable by the central department.?

In the meantime, the audit had been extended to
other bodies. It was not applied to the boroughs in
1835, and to this day the boroughs are, for the most
part, exempt from the obligation of submitting their
accounts to the district auditors. In this respect they
differ from the other local authorities, for the district
audit was applied to the sanitary districts in 1872, to
the county councils in 1888, and to the parish councils
and meetings in 1894, and applies equally to the
accounts of committees and officers of thosc authorities.
The district audit is also applied to the education and
police accounts of borough councils. And when, in
1930, poor law functions were transferred to county
borough councils, the Minister of Health felt it
necessary to retain the control which he exercised
over the poor law by means of the audit. In
consequence, it applies also to the poor law accounts

1 See W. A. Robson: The Local Government Audit, pp. 1-7.
L.G L.—8*
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of county borough councils, their committees, and

officers.?

The result is that the following accounts arc subject
to audit by district auditors:

(@) The accounts of every county council, metropolitan
borough council, urban district council, rural district
council, and of every parish meeting for a rural parish not
having a parish council;

(b) The accounts of any committee appointed by any
such council or parish meeting;

(¢) The accounts of any joint committce appointed
under the Local Government Act, 1933, or under any
cnactment repealed by that Act, of which one or more of
the constituent authorities is an authority subject to district
audit;

(d) Numerous accounts subject to audit by enactments
dcaling with special services, including the accounts of
asylums under the Lunacy Acts, the Mectropolitan Water
Board, the education accounts of county borough councils,
accounts of managers of non-provided schools, accounts of
assessment committees and rating authorities, poor law
accounts, and accounts of borough police forces.?

Such accounts of borough councils as are not subject
to district audit arc audited by three borough auditors.
Two of these arc clected by the local government
electors for the borough, and arc called elective audi-
tors. The third is appointed by the mayor and is
called a mayor’s auditor. This is, of course, a relic of
the days when auditing was not a technical process
involving high skill and qualifications. Borough
councils of course have an internal audit under the
control of their chief financial officers. In addition,
they may adopt one of two kinds of external audit, the

1 Local Government Act, 1929, s. 17.
* Local Government Act, 1933, s. 219, and the notes in Jennings
Local Authorities, p. 29o.



CENTRAL CONTROL 235

district audit or a professional audit, by means of a
resolution.?

The accounts which are audited by the district
auditors arc made up and audited yearly. It is the
duty of the district auditor:

(a) To disallow every item of account which is contrary
to law;

(b) To surcharge the amount of any expenditure dis-
allowed upon the person responsible for incurring or
authorising the expenditure (and the persons concerned
may be the members of the council who passed the appro-
priate resolution);

(¢) To surcharge any sum which has not becn duly
brought into account upon the person by whom that sum
ought to have been brought into account (e.g. where a
rate-collector has failed to pay in all the sums paid to him);

(d) To surcharge the amount of any loss or deficiency
upon any person by whose negligence or misconduct the
loss or deficiency has been incurred (e.g. where a rate-
collector has been able to retain money collected by him
because the office clerk has neglected to go through the
accounts properly) ;

(¢) To certify the amount due from any person upon
whom he has made a surcharge; and

(f) To certify at the conclusion of the audit his allow-
ance of the accounts, subject to any disallowance or sur-
charges which he may have made.®
He may not, howcever, disallow expenses when they
have been approved by the Minister of Health, whether
they are legal or not. Subject to this exception, the
district auditors cxercise an annual check upon the
legality of local expenditure. Indeed, it appcars that
they may go farther. In Roberts v. Hopwood * the House

of Lords held that the district auditor was cntitled to
1 Local Government Act, 1933, s. 239.
2 Ibid., s. 219.
3 [1925] A.C. 5%8.
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surcharge the mayor, aldermen, and a large body of
councillors of the Poplar Borough Council because they
had authorised the payment of wages far in excess of
the rates agreed upon by the Whitley Council of the
London district. The Act under which the payments
were made provided that the council might pay such
salarics and wages as the council thought fit, and the
decision of the Whitley Council was not in the least
binding upon the council. The Act did not say that
the wages must be “ rcasonable,” though most Acts
(including the Local Government Act, 1933, which
contains the general power outside London) do contain
such a provision. Nevertheless the district auditor
surcharged for the excess above the Whitley Council
rate, and the House of Lords upheld his action partly
on the ground that a local authority must exercise its
powers reasonably, and partly because the rates of
wages were fixed for scveral months and without
reference to the nature of the work performed by each
individual workman. The decision has been much
criticised (in the opinion of the author very justly), but
there is no doubt that even if the decision had been the
other way the district auditor could exercise this func-
tion in most circumstances because of the express use of
the word “‘ reasonable.” It may be doubted whether
either a district auditor or a court is endowed with the
necessary qualitics to determine what is *“ reasonable ”’;
but in other respects the district audit acts as a whole-
some check upon illegal expenditure.

Moreover, any local government elector can object
to any expenditure by appearing before the district
auditor. Any person—whether such a local govern-
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ment elector or a councillor or official who has been
surcharged—who is aggrieved by a decision of a district
auditor has a right of appeal. Where the decision re-
lates to a sum cxceeding £500 the appeal lies to the
High Court and in any other case it lies either to the
High Court or to the Minister of Health. Further,
any person surcharged may apply to the tribunal,
whether the High Court or the Minister, for a declara-
tion that hc acted rcasonably or in the belief that his
action was authorised by law; and if the court or
Minister thinks that he ought to be excused from personal
liability cither wholly or in part, he may be so excused.
It thus appears that the Minister of Health has very
substantial powers of control through the district audit.
Nevertheless, they must not be exaggerated. The
auditors are appointed by the Minister, are dismissible
by him, and are paid out of funds voted by Parliament
in the votc for the Ministry of Health (though in fact
the cost is met by stamp dutics paid by the local
authoritics). On the surface, therefore, they appear to
be entirely under the control of the Minister. Their
function is, however, a technical one, and they arc
professional officers carrying out their dutics in a
judicial manner. In the cxercise of thosc functions
they do not take orders from the Minister, nor does the
Minister give such orders. Though there is nothing in
the law to protect their independence, they are in fact
as independent as justices of the peace.  As Mr. Neville
Chamberlain said when he was Minister of Health:

“ They are not my auditors. They are entirely inde-
pendent of me. I have never attempted to give a district
auditor instructions as to what he should do; I have never
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sought to influence a district auditor in carrying out his
duties. It would never have been any use if I had. As a
matter of fact the action of the district auditor has often
been the cause of some embarrassment.” 1

Conscquently, the district audit does not give such
powers of control as might at first sight have been
assumed. Control by the district audit is much more
akin to the mecthods of control referred to in the next
Chapter than to the powers of central control. It differs
from judicial control in that it is exercised by qualified
persons and not by lawyers, and in that it is not casual
and almost accidental, but regular and almost automatic.

§ 6. Control over Grants

We saw in Chapter VII how local activity in a
matter in which the whole nation was interested has
been stimulated by means of grants in aid. An
authority which might hesitate to institute a new service
may wecll be bribed by a promise of a grant of half the
approved expenditure out of national funds. The fear
of local authoritics, at least until recently, has been an
increase in rates. If only half the additional cost of a
service is to fall on the ratcs, there is much more
inducement to create it. Thus local authorities have
been stimulated to provide for maternity and child
welfare,? blind welfare,® the welfare of mental defcc-
tives,* the treatment of tuberculosis,® venercal disease,
and so on ¢; to crcate new roads and put old ones in a

1 Quoted in W. A. Robson, The Development of Local Government, p. 351.
2 Maternity and Child Welfare Act, 1918.

3 Blind Persons Act, 1920.

* Mental Deficiency Act, 1913.

® Public Health (Tuberculosis) Act, 1921.

¢ Sec generally ante, p. 201.
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condition to carry modern traffic?; to ercct houses and
pull down slums$; to set up an efficient education
system and to provide medical inspection and treat-
ment for schoolchildren 2; to provide an efficient police
force4; to undertake the responsibility of civil
defence °; to cxtend water supplies and sewers in rural
areas ; to rc-develop their blitzed areas ?; to provide
relief work for the unemployed; and so on.

Now, the Treasury cannot pour money into the
pockets of local authorities without having some control
over the manner in which it is spent. Wherever a
service is grant-aided, thereforc, some Government
department must exercise control overit. Thus, as we
have scen,® the existence of grants has given the Home
Office considerable control over the police, has given
the Minister of Education supervision of educational
services, has enabled the Minister of Transport to watch
over the maintenance of the road system, and has given
the Minister of Health autocratic powers in respect of
housing. So, too, every one of the special public health
services mentioned above, so far as any council
possessed it, was before 1930 under the control of the
Minister of Health.®

1 Roads Act, 1920, and antle, p. 207.

* Housing Acts, 1919, 1923, 1924, 1930, 1935; and ante, p. 205.

3 Education Act, 1944 and ante, p. 203.

4 Sce ante, p. 202.

® Aur Raid Piecautions Act, 1937 ; Civil Defence Act, 1939.

¢ Rural Water Supplies and Sewerage Act, 1944, s. I.

7 Town and Country Planning Act, 1944, s. 5.

8 Ante, pp. 202-8.

9 See also control over medical officers of health and sanitary
inspectors mentioned ante, p. 125; this control persists in spite of the fact
that the grants are no longer given out of national funds.
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Theoretically, there was no such control. If the
Treasury gave a grant, it was necessary for the Minister
to certify that the scrvice was efficiently conducted.
But the local authority could always go its own way and
do without the grant. Two consequences followed:
first, the Minister had no power to compel the institu-
tion of the service; and secondly, he had no power to
stop the authority from giving up the service. The
most that he could do was to compel the authority to
keep the service eflicient so long as it had one. Natur-
ally, few authorities were prepared to relinquish a
service which they had once instituted, partly because
they would be called upon to explain why at the next
local election, and partly because the institution
involved a capital expenditure whose benefit they did
not wish to lose. Nevertheless, even in practice, the
Minister had no power to make an authority start a new
service.

But the public health grants and most of the road
grants have now been absorbed in the new Exchequer
Grants.® If there is no longer a grant for tuberculosis,
how can the Minister keep control of the tuberculosis
services ? It would be quite inconsistent with modern
tendencies for the control to be given up. The matter
was therefore dealt with. in the Local Government
Act, 1929. The control had previously existed, it
will be remembered, by reason of the power to reduce
or take away the special grants. The Act therefore
provides ? :

““ 'The Minister (of Health) may reduce the grant pay-

1 Ante, p. 201.
2 Section 104.
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able in respect of any year under this Part ! of this Act to
any council by such amounts as he thinks just, if,—

“ (a) he is satisfied, either upon representations made
to him by any association or other body of persons ex-
perienced or interested in matters relating to public health
or without any such representations, that the council have
failed to achieve or maintain a reasonable standard of
efficiency and progress in the discharge of their functions
relating to public health services, regard being had to the
standards maintained in other areas whose financial
resources and other relevant circumstances are sub-
stantially similar, and that the health or welfarc of the
inhabitants of the area of the council or some of them has
been or is likely to be thereby endangered; or

“ (b) he is satisfied that the expenditure of the Council
has been excessive and unreasonable, regard being had to
the financial resources and other relevant circumstances
of the area; or

“(c) the Minister of Transport certifies that he is
satisfied that the Council have failed to maintain their
roads or any part thereof in a satisfactory condition:

“ Provided that, whenever the Minister makes such a
reduction, he shall make and cause to be laid before
Parliament a report stating the amount of the reduction,
and the reason therefor.”

To see what exactly this section means, let us compare
it with the law as it was before 1930, discussed above.

(i) It does not apply only to the special public health
scrvices for which grants were given before 1930. It
applies to all public health services, including, therefore,
not merely the special services above, which are not,
strictly speaking, ‘‘ public health services’’ (though
they become such by definition in this case). A council
may therefore now have its grant reduced because its
sewerage system, its water supply, its hospital accom-

1 Part VI, the part dealing with Exchequer Grants.
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modation, etc., is inefficient. This is a completely new
departure. Before 1930 the Minister had no control
over these services except when a loan was required
for capital expenditure.?

(ii) The council must not only “ maintain a reason-
able standard of efficiency *’; it must also ““ maintain a
reasonable standard of progress.” This means that
not only must the existing services be developed—and
this might be compelled under the old system—but
rcasonable new scrvices must be created.  The Minister
of Health, it is true, denied that the section bore this
interpretation. But it is submitted that since the pro-
gress must be ““in the discharge of their functions re-
lating to public health services > in general, and not to
the public health services which they have undertaken,
the section must receive the wider interpretation.?

(iii) There is an entirely ncw power to reduce the
grant on the ground that the expenditure of the council
has been excessive and unreasonable. This is nothing
else than a new and most potent weapon for controlling
local authorities. It is for the Minister himself to
decide that the expenditure has been excessive or un-
reasonable. Any expenditure of which he disapproves
may be brought within this category. In short, any
action of a local authority contrary to the advice of the
Minister may lead to a reduction in the grant. Conse-
quently, the Minister has at last obtained the means of
controlling every part of local government which leads
to expenditure.

1 Ante, p. 214.
2 House of Commons Reports, vol. 224, col. 213. I supported the

Minister’s opinion in my Officials’ and Councillors’ Guide to the Local
Government Act, 1929, but T have now come to the opposite conclusion.
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(iv) Control over the roads has increased, since the
whole or any part of the grant may be withheld if any
part of the road system is considered not to be in a satis-
factory condition.

(v) Another important change does not appear on
the face of the section. If the Minister before 1930 dis-
approved of the method of providing any particular
service, it was a comparatively small matter for him to
withhold the grant for that service. In no case, except
that of the roads of a county council or county district,
would it have had any very considerable effect upon
the rates. All the discontinued grants together made
up only about sixteen million pounds sterling. The
new grants, on the other hand, make up about forty-
eight million pounds—threc times as much. More-
over, any part of the share of any council may be with-
held for any of the causes mentioned in the scction.
Thus a dispute with the Minister over cven a small
matter coming within the ambit of the section might
have very scrious effects for the local authority con-
cerned.

In one respect, however, the change has diminished
the Minister’s power. In respect of grant-aided ser-
vices, it was necessary for every proposed change to be
submitted to the Minister for his consent, because it
would have increased the grant payable. This was no
longer necessary when the percentage grants were
abolished and any increase of services necessarily fell
upon the rates alone. The short effect of the new grant
system was, therefore, to substitute a general control
over all health services for a very detailed control over
certain specific health services. The change is un-
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doubtedly important, because it has enormously ex-
panded the range of the Minister’s control. Indeed,
he proceeded at once to use his new powers by initiating
the first of what will obviously be a long series of in-
spections of all local health services. As the Annual
Report of the Ministry of Health stated in 1931 :

“ Broadly speaking, the effect of the Local Government
Act has been to assimilate the relationship of the Minister
to local authorities in respect of these three services
(tuberculosis, venereal discases and maternity and child
welfare) to that which already cxisted in the case of other
public services, i.e. the Minister is no longer required to
concentrate his attention on a detailed scrutiny of the
expenditure of local authorities on particular items in
particular services, but can confine his attention to the
broader issues arising in the administration of these
services. The Local Government Act has indeed rendered
it necessary for the Minister to interest himself directly in
the general standard of performance by local authorities
of their public health functions, and the results obtained
for their expenditure on health services, for in connection
with the payment of grants under that Act the Minister is
required to satisfy himself that local authorities are
achieving and maintaining a reasonable standard of
efficiency and progress in the discharge of their functions
relating to public health services, and that their expenditure
has not been excessive or unreasonable.!

“ The Minister decided that this purpose could best be
attained by a periodical survey of the health services of
each authority. . . . A scheme was accordingly drawn up
for the making of these surveys. . . .

“ The object of these surveys has been to obtain a broad
general view of the health performance of the local

1 The reader will note the tactful way in which the enormous
expansion of central control effected by the Act of 1929 is expressed.
The Minister * interests himself’’; he does not threaten to reduce
the grants.
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authority, where it is good as well as where it is defective,
and they, therefore, range over a wide field, including not
only the services which werce formerly grant-aided but such
services as the control and treatment of infectious diseases,
lunacy, water supply, sewerage, supervision of the food
and milk supplies, and the transferred poor law medical
services. The reports on these surveys arc considered in
the Department and appropriate communications are
subsequently sent by the Minister to the local authorities.
Where criticism is found to be necessary, the Minister has
no intention that it should be based on meticulous detail
or should deal with the minutie of administration, but
rather that it should confine itself to the broader issues with
which he must be concerned in order to satisfy himself
that the local authority are adequately discharging their
public health functions. But while detail will be avoided
in any comments which may require to be made as a result
of the survey, cxamination in some detail is necessarily
involved . . .; and where this examination discloses points
on which improvements can be effected, the attention of
the local authority is being directed to the matter. More-
over, it is anticipated that these surveys of health services,
by the opportunities for consultation and for the pooling
of information which they provide, will enable the Minister
to be of assistance to local authorities in the discharge of
their health functions, without impinging on due local
responsibility.”

These paragraphs have been quoted not only because
they indicate the enormous increase of powers which
the Minister received from the Local Government Act
of 1929, nor only becausc they show the manner in
which the Minister proceeded to exercise those powers
by instituting a system of periodical inspections, but
also because they show how tactfully a “ big stick ”
power of this kind can be exercised. The inspectors do

1 Twelfth Annual Report of the Ministry of Health, 1930-1931,
PP."56-57.
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not go round like the famous potter and smash every-
thing which they dislike with the words ¢ This will not
do for Josiah Wedgwood.” They express interest in
the work which the local authority is doing; they con-
gratulate the officials on their efliciency; they recognise
bright ideas and promise to pass them on to others;
but theyalso make delicate suggestions as to the manner
in which improvements might be made. They listen
to the troubles of the medical officer and discuss with
him, as one medical officer to another, how they might
possibly be avoided; they say that perhaps the method
adopted in Bradford or London might possibly be
successful. The local medical officer feels that he has
learned something, and advises his council to introduce
the necessary remedy.  Similarly, the obscrvations of
the Minister are conveyed in the tactful manner of the
paragraphs quoted. There is no threat to withhold
the grant, but suggestions are made for improvement.
If the threat were made the local authority might fight,
in Parliament and outside; but as they are only sugges-
tions and the council really is anxious to get the best
value for its moncy, they are certain to be adopted.

§ 7. Control over Borrowing Powers

No local authority finds it possible to finance capital
expenditure entirely out of rates and grants. It is
considered desirable that capital expenditure which
shall benefit future generations of ratepayers ought to
be paid for in part by those future generations. Such
expenditure is thercfore financed by means of loans
raised on mortgage or by issue of stock or in some other
way permitted by the statutes. The creditor’s remedy
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in the event of non-payment is against the local
authority. The national Trcasury is in no way
responsible. The loan is therefore on the face of it a
purcly local matter. But it becomes clear on further
examination that other local authorities are interested.
If any local authority defaulted by failing to repay a
loan, this would have a depressing effect on the market
for all loans of a like nature. Morcover, the Exchequer
is indirectly affected. For much of the local expendi-
ture is met out of grants. If the finance of the
authority is unsound, much of this expenditure will be
sterile. Consequently, it is very rarely that a local
authority can legally borrow moncy without the con-
sent of the Minister of Health or some other depart-
ment of state.r The rarc exceptions arise where the
borrowing power is specially provided for in a local
Act, and such powers are not usually given unless the
Minister consents before the Parliamentary committee.

The legal position as well as the practice of the
Ministry of Health is best summarised in the words of
the Ministry itself: 2

“ Most loans raised by local authorities require the
authority either of Parliament or of the Minister of Health.
Even where the work is under the supervision of other
Government departments such as the Board of Education
in regard to schools, and the Minister of Transport in
regard to roads, loans have generally to be sanctioned by
the Minister of Health, the principal exceptions being
that the Minister of Transport deals with loans for tram-
way, harbour, and light railway undertakings, and the

1 See ante, pp. 214—16,
2 Royal Commission on Local Government, Minutes of Evidence,
vol. i, p. 57.
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Electricity Commissioners with loans with regard to
electricity undertakings, but in the last-mentioned case
there is a statutory obligation to consult the Minister
of Health.

“ There is a good reason for the concentration of the
power to sanction loans in one department, because this is
the only way in which the whole financial position of a
local authority can be effectively brought under review.

‘ Before sanctioning a loan, it is the practice of the
Minister of Health to be satisfied that the particular works
are needed, that they are well and economically planned
and suitable for what is required, and also (a matter which
has become increasingly important in recent years, owing
to high rates and financial stress) that the financial position
of the district warrants the raising of a loan for the purpose.
Account has to be taken of the statutory limits of borrowing
fixed by Parliament (though these are, in fact, now of
reduced significance, because of the many exceptions which
have been allowed), and also whether there is some other
public work of more urgent necessity which the local
authority should carry out before the particular scheme
which is proposed.”

It will be seen that under modern conditions this
involves very close control indeed. Few local authori-
ties are able properly to fulfil their functions without
occasional loans. Every authority is therefore well
aware when it involves itself in expenditure which has
not the approval of the Ministry of Health that later
on, when it needs a loan, the Ministry will be able to
point out the extravagance and refuse to sanction the
loan. The object on which they have spent their
money may be perfectly legal, the Minister may have
no statutory power to interfere, and yet he may be able
to say, ‘“ I regard this expenditure as an extravagance.”
When the time comes for the loan, the authority is
unable to raise it. Thus this control is not merely a
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control over the actual objects for which the loan is
required. It is a general control over local financial
administration.

The Minister has complete discretion as to the means
by which he may satisfy himself of the desirability of
a loan. The usual practice is to send an inspector of
the Ministry to view the site of the proposed building
or apparatus and to take such evidence as he thinks fit.
Sometimes his visit is advertised, and private persons
and other local authorities are encouraged to give
evidence or to produce arguments against the proposal.
In any case, the object of the inspection is simply to
ascertain the facts. The Minister is under no obliga-
tion to accept the opinion of the inspector, and, in fact,
the report is never published or the opinions of the
inspector allowed to be known.

Control over borrowing must, howevcer, take on a
new significance with the decision of the Government,
expressed in the White Paper on Employment Policy,
to control public expenditure with the object of main-
taining a stcady level of employment. ILocal authori-
ties in normal times spend over 100 million pounds a
year on capital account, and most of this sura is mct by
borrowing. A large building programme while a
boom 1is in progress adds considerably to the boom by
increasing the competition for materials and labour,
and so putting up costs and wages. These, in turn, put
up costs and wages in other trades and industries. In
times of depression, on the other hand, local authorities
tend to ““ economise ”’ by cutting capital expenditure,
which neccessarily adds to the depression. Clearly
local authorities ought to do exactly the reverse: to
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‘ cconomise >’ while a boom is on the way, and to

spend during the course of the depression.  In further-
ance of the policy of ““ ironing out ”* the trade cycle, the
Central Government must control local authority
spending as well as national spending.  Accordingly, all
loans during the next five years must be obtained
through the Public Works Loan Commissioners, and
no doubt the central departments will be reluctant to
authorise loans during a boom and eager to authorisc
them during a depression.

§ 8. Appellate Functions

The primary responsibility for ““ keeping the ring
so that ordinary individuals can continue to live their
lives without interference from others rests upon local
authoritics. Until the nincteenth century, the func-
tion was cssentially one of police in the narrow sense in
which that word is interprcted in England, the main-
tenance of order. Here the responsibility usually ends
with the appointment of police officers, who thereafter
act at their own discretion subject to their duty to
bring an offender at once, or within twenty-four hours,
before a justice of the pcace. The administration of
the criminal law is thus primarily a matter for the police
and the courts. On occasions other officials appointed
by local authorities, such as inspectors of weights and
measures, inspectors of food, inspectors of shops, and so
on, have functions to perform; but here, too, the main
responsibility rests upon the criminal courts. So far as
other rules of local government law imposing obliga-
tions on private persons are concerned, it is the invari-
able rule that if punishment is the necessary sanction
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of the law, the control is vested in the criminal courts.
For instance, building bye-laws impose many prohibi-
tions on builders and occupiers of buildings; in the main,
those obligations are enforced by the criminal courts.

If we take the great mass of powers created in the
nineteenth century for the preservation of health and
amenity—powers which in America are also included
in the phrase “ police power ”—we find that other
methods of administration have becen prescribed.
Criminal courts are excellent bodies for determining
matters which involve no technical knowledge ; and
even where technical knowledge is required, if there is
any serious fear that a power may be abused it may be
desirable to give the function of control to a court.
Many ““ orders > are made by the courts of summary
jurisdiction which have no direct relation to the
criminal law—{or instance, orders of maintenance
under the poor law and the law of mental deficiency,
orders that children be committed to the care of fit
persons, orders for abating nuisances, closing polluted
wells, prohibiting the use of unfit houses, closing over-
crowded houses, destroying unsound meat, the removal
of persons suffering from infectious disease, and so on.
In other respects, too, the courts assist the administra-
tion of local government law, as for example by
enforcing liability to rates.

Very often, however, local authorities have direct
powers of interference. They may, for instance, order
an insanitary house to be put into a state of repair, or
close part of a building because it is unfit for human
habitation, or order an insanitary house to be demol-
ished. Again, they may order a whole block or section
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of houses to be demolished under a clearance order.
Under town and country planning schemes responsible
authorities may have a vast number of powers. It is
quitc impossible to lay down precise rules as to when
the power should be exercised by a court and when by
a local authority. Those who begin with the assump-
tion that some powers are ““ administrative ” and some
¢ judicial >’ make strenuous efforts to find out which is
which, but they never succeed. They usually come to
the conclusion that a judicial function is exercised by
a court and that a court ought to cxercise a judicial
function—a statcment which, given the premisc that
it is possible to distinguish a judicial function, may
readily be accepted, though unfortunately nobody has
been able to tell us what a judicial function is.?

There is, howcver, this considerable difference
between a local authority and a court, that the
authority is rightly concerned with the end which it has
in view, while the court is primarily concerned with
the protection of the individual. Accordingly, it is
never safe to leave to a local authority a complete dis-
cretion to interfere with private rights. Even if; as it
usually does, it acts bona fide in the public interest, it
may easily cause injustice in individual cases. Some
powers may therefore be exercised only with the pre-
liminary consent of some higher administrative body;
a clearance order, for instance, requires the sanction of
the Minister of Health. Other powers rcquire the
decision of a court—most of the powers of making
‘““orders ” conferred on courts of summary jurisdiction,

1 See Jennings, The Law and the Constitution (3rd ed.), Chap. I and
App. I
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and mentioned above, are exercised at the request of
a local authority. In yet other cases the power is
conferred upon the local authority, but any person
aggricved has a right of appcal. For instance, any per-
son aggricved by a notice to put a house in repair, or
to close part of a house, or to demolish a house, has
a right of appeal to a county court. A county court
judge is not the person best suited to determine
whether a housc is fit for human habitation; he prob-
ably knows as much about drains, for instance, as a
strcct bookmaker knows about camels. Probably,
howcver, he is a better tribunal than a court of sum-
mary jurisdiction; and in the absence of a properly
qualified local administrative tribunal, he is probably
the best tribunal available. Before 1930 such appeals
were taken to the Minister of Health; but the expense
involved in dealing with these small and local matters
was so great that the jurisdiction was transferred to
the county court.

In other cases, appeals still go to some central depart-
ment. For instance, it is provided by section 268 of the
Public Health Act, 1875, that:

“ Where any person deems himself aggrieved by the
decision of the local authority in any case in which the
local authority are cmpowered to recover in a summary
manner any cxpenses incurred by them, or to declare such
expenses to be private improvement expenses, he may,
within twenty-one days after notice of such decision, address
a memorial to the Minister of Health stating the grounds
of his complaint, and shall deliver a copy thereof to the local
authority; the Minister may make such order in the
matter as to the said Minister may seem equitable, and
the order so made shall be binding and conclusive on all
parties.” -
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It will be noted that the Minister has power to make
such order as may scem °‘ equitable,” so that a sub-
stantial element of policy is brought in; nevertheless,
this has always been an unsatisfactory provision, and
for matters covered by the Public Health Act, 1936, a
new procedure is laid down. Against the original
determination of the local authority in respect of which
the expense was created, a right of appeal to a court of
summary jurisdiction is given; if the right is not exercised
or the court finds in favour of the local authority, the
authority may do the nccessary works and recover the
cost either by ordinary action or by proceeding for civil
debt in a court of summary jurisdiction. In this way,
the necessity for appeal to the Minister is avoided.
There are, however, many other appellate powers.
Appeals against the refusal of a local authority to allow
“interim development *’ in an arca covered by a town
and country planning resolution go to the Minister of
Town and Country Planning, and town and country
planning schemes usually provide for similar appeals.
Again, appeals in respect of ribbon development go to
the Minister of Transport. The primary question in
cach case is whether the refusal or the restriction is
“reasonable ”’ in view of all the circumstanccs of the
casc. In the case of ribbon development the House of
Commons sought to give the jurisdiction to the courts
of summary jurisdiction, but the right to appeal to
the Minister was restored on the Minister’s insistence.
Such appeals arc taken after a local inquiry by an ex-
pert, and the political element is never brought in.
While town planning was under the Ministry of Health
asummary of its decisions was published cvery year; and
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the Ministry of Transport has published volumes of its
decisions under the Restriction of Ribbon Develop-
ment Act. It would be very diflicult to give the
jurisdiction to a court, and yet the central depart-
ments are hardly the appropriate bodies; and, indeed,
the Ministry of Health is not keen to undertake such
appellate functions. The difficulty is that there is in
England no competent tribunal owing to the absence
of administrative tribunals which have both the
necessary experience and the necessary independence.
In any case, this is an unimportant element in central
control. It has the advantage of producing uniformity
of administration, but it gives little effective control
over the general policy of local government.

§ 9. Power to Act in Default

Some statutes confer upon the central authorities
power to deal with local authorities who default in the
exercise of their functions. Under scction 299 of the
Public Health Act, 1875, the Minister of Health had
power to appoint a person to exercise the functions of
a sanitary authority where it had failed to provide
sufficient sewers, or to maintain existing sewers, or to
provide an adequate water supply, or where danger
arose to the inhabitants by reason of the insufficiency
or unwholesomeness of the existing water supply. It
was, however, ncver exercised, and was repealed except
in respect of county boroughs by the Local Government
Act, 1929, which provided in section 57 that where he
was satisfied after local inquiry that a non-county
borough or district council had made default in the
services mentioned, or in discharging any other func-
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tion in relation to public health, he might transfer the
function to the county council. The specific services
mentioned are now covered by the Public Health Act,
1936, and section 322 of that Act provides that if com-
plaint is made to the Minister or he considers that an
investigation should be made, he may causc a local
inquiry to be held. If after inquiry he is satisfied that
the council is in default, he may make an order direct-
ing them to discharge the functions as may be specified
in the order. If the order is not obeyed, he may
transfer the functions to the appropriate county
council, except in the case of a county borough, in
which casc he may transfer the function to himself.
A provision to the same effect is contained in section
171 of the Housing Act, 1936. The power in scction
322 of the Public Health Act, 1936, has been extended
by the Rural Water Supplies and Sewerage Act, 1944,
section 4 of which provides that the Minister may
transfer the functions to himsclf.

In section g9 of the Education Act, 1944, there is a
comprchensive * default power ” as follows :

(1) If the Minister is satisfied, cither upon complaint
by any person interested or otherwise, that any local
education authority, or the managers or governors of any
county school or voluntary school, have failed to discharge
any duty imposed upon them by or for the purposes of this
Act, the Minister may make an order declaring the author-
ity, or the managers or governors, as the casc may be, to
be in default in respect of that duty, and giving such direc-
tions for the purpose of enforcing the exccution thercof as
appear to the Minister to be expedient; and any such
directions shall be enforceable, on application made on
behalf of the Minister, by mandamus.

(2) Where it appears to the Minister that by reason of



CENTRAL CONTROL 257

the default of any person there is no properly constituted
body of managers or governors of any county school or
voluntary school, the Minister may make such appoint-
ments and give such directions as he thinks desirable for the
purpose of securing that there is a properly constituted
body of managers or governors thereof, and may give
directions rendering valid any acts or proceedings which in
his opinion are invalid or otherwise defective by reason of
the default.

(3) Where it appears to the Minister that a local educa-
tion authority have made default in the discharge of their
duties relating to the maintenance of a voluntary school,
the Minister may direct that any act done by or on behalf
of the managers or governors of the school for the purpose
of securing the proper maintenance thereof shall be deemed
to have been done by or on behalf of the authority, and may
reimburse to the managers or governors any sums which in
his opinion they have properly expended for that purpose;
and the amount of any sum so reimbursed shall be a debt
due to the Crown from the authority, and, without preju-
dice to any other method of recovery, the whole or any part
of such a sum may be deducted from any sums payable to
the authority by the Minister in pursuance of any regula-
tions relating to the payment of grants.

The value of such powers is not great. They are, in
fact, never used. They give what has been called a
“ big stick” with which to threaten to beat the
authority. The Minister rarely threatens. Central
control would be entirely ineffective if there were
antagonism between the central and the local authori-
ties. Far more can be done by suggestion than by
threats; and, indeed, the tendency of the Ministry of
Health is to treat local authorities too gently. Far
from being the harsh supervisor, it tends rather to be
the guide, philosopher, and friend who does not bother

overmuch if his advice is ignored.
T.GL -9
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§ 10.  Cuwmulative Effect

It will be seen that the means by which the Minister
of Health or other departinent of the Central Govern-
ment controls local government are many and varied.
What is far more important than the powers themselves,
however, is their cumulative effect. At the beginning of
this chapter a gencral principle was laid down. It was
said that the cllect of all these powers is to bring local
government under the direct control of the Central
Government. The gencral policy is laid down by a
Government department, its application is a matter for
the local councils. This general principle follows, it is
suggested, from the individual powers. It is actually
stated in the Poor Law Act. It is not stated elsewhere.
But the control of the poor law is hardly greater in
actual fact than the control of any other department
of local activity.

There are, indeed, consequences of this close control
which can ncver be inscrted in a statute. It has a
psychological eflect.  So close is the relation between
the Ministry of Health and a local authority that many
questions are submitted to the Minister over which he
has no legal control. He is often asked, for instance,
for advice on a point of law. Somctimes advice is
refused. But somctimes an opinion is given. It is
pointed out that the Minister has no power to determine
this question, but his opinion is . . . The opinion
is usually all that the local authority needs. The
action of the authority may be on the wrong side
of the law, but it is on the right side of the Minister.
If there is a surcharge, the councillors can rely on
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thc Minister’s remitting it. If they have actually
secured the Minister’s sanction, they cannot cven
be surcharged.

The advice sought is not, however, only legal advice.
The officers of the Ministry have acquired immense
technical experience which is readily placed at the
service of any local authority. Being closely in touch
with all parts of the country, they follow the experi-
ments which imaginative local authorities conduct, and
they pass on to other authorities a knowledge of the
results of these experiments. The Minister has, more-
over, the right to demand from any authority such
statistics and other information as he pleases. The
information can be classified and studied by expert
statisticians. It may be found from such statistical
surveys that expenses upon certain local services vary
considerably. It may be found, for instance, that one
authority is clearing its refuse at half the cost per head
of another.? If this is pointed out, the second authority
may be able to determine where its system is wasteful.
In this respect the effect of close control is most
beneficial.

Even this does not tell the whole story. If, for some
reason, the authority is in a difficulty, if, for instance,
it has a dispute with another authority, its first reaction
is to turn to the Ministry of Health. It will probably
take the informal opinion of some officer of the Ministry.
But, in any case, it will always look carefully at the
powers of the Minister to see if he cannot get them out
of the difficulty. Every counsel engaged on local

! See, for instance, Annual Report of the Minister of Health, 1928-29,
PpP. 22-25.
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government work recognises that when he receives a
case for his opinion, his first function is to determine
whether the Minister has any powers in the matter.
There is no thought of litigation until it is known that
no steps can be taken by the Minister to determine the
dispute. Sometimes, indeed, litigation is proceeded
with in order to induce the Minister to take steps to
remedy an injustice. The local authority may know
that its chances of success are small, but it will proceed
because its very failure may prove the justice of its
complaint, and will hope that this demonstration will
result in legislation being passed for the purpose of re-
dressing the injustice.



CHAPTER IX
JUDICIAL CONTROL
§ 1. Fudicial Control in General

EncrisH administrative law differs from some other
systems, such as the French, in that no special courts
have been established to control administrative
authorities in the exercise of their functions. If a
French citizen complains that an administrative
authority has cxceeded its powers, or has exercised its
powers wrongly or to his detriment, he has a cheap
and casy remedy before an independent administrative
tribunal whose particular function it is to curb the
activities of administrative authorities in the interests
of the State as a whole and its citizens individually.
The accidents of English history, and particularly the
oppressive use of the Court of Star Chamber by the
Stuart kings and the political activities of some Stuart
judges and lawyers on the Parliamentary side, secured
that this function of control, in so far as it is exercised
at all, should be exercised by the civil courts. The
result in the sphere of central government has been
sometimes to leave the subject without an adequate
remedy. In the sphere of local government, however,
no great difficulties arise. Local authorities, as we
have seen, are in the main the successors of the justices
of the peace. Those justices were inferior courts

subjected only, after the abolition of the Court of Star
261
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Chamber, to the control of the Court of King’s Bench.
That court and its successor, the King’s Bench Division
of the High Court, have therefore been able to cxtend
to local authorities the remedies which formerly were
and still are used against justices of the pcace. On the
other hand, local authoritics are also “ persons” at
law, and after some hesitation, and subject to some
qualifications, the courts have been able to use against
them the remedies which are available when an ordin-
ary person commits a wrong against another person.

In part, therefore, the remedies available are special
remedics used in the main against governmental insti-
tutions, including inferior courts of all kinds; in part,
however, they are the remecdies used against private
persons. In any case, it must be remembered that
local authorities are not really ordinary persons. They
have special rights, powers, and duties conferred upon
them by a mass of legislation, and the primary concern
of the courts is not with the ordinary wrongs—breaches
of contract, torts, and crimes—that they commit, but
with the improper use of their special rights and powers
and their failure to perform their statutory duties.
Even when the remedics arc the same as at common
law, the whole emphasis is changed. Nearly all cases
against local authoritics involve an interpretation of
the special statutes which form the main body of local
government law. Consequently, while some of the
principles enunciated in this chapter are principles of
the common law, they have to be applied in the frame-
work of special statute law; and others are peculiar to
administrative law.

Before we proceed to examine the general powers of
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control, moreover, it has to be remembered that the
courts have many special powers under express statu-
tory provisions. In many cases the local authority
cannot proceed directly to cnforce its decisions; it must
secure an order from a court of summary jurisdiction.
Powers of this kind are particularly important, because
they often render quite unnccessary the taking of legal
proceedings by private persons. For instance, when-
ever his advice is sought about a nuisance, the ordinary
solicitor at once thinks of the remedies available at
common law; and, unless he is well instructed in local
government law, he will advise his client to spend money
on legal proceedings. Frequently such expenditure is
quite unnccessary. Under the Public Health Acts,
many nuisances are ‘ statutory nuisances > which can
be dealt with by the local authority and the local court
of summary jurisdiction in combination. Where a
local authority is satisfied that a statutory nuisance
exists, it will serve an ““ abatement order ” ordering the
person concerned to abate the nuisance. If the person
concerned does not obey the order, the local authority
will lay a complaint before a justice of the peace, and
the justice will order the person to attend before a
court of summary jurisdiction. If satisfied that the
nuisance exists, the court may issue a nuisance order
requiring the defendant to comply. Failure to comply
is an offence, and the local authority is entitled to
abate the nuisance at the expense of the person against
whom the order is made.

Again, there are many cases where a right of appeal
from the decision of a local authority may be taken to
a court. For instance, local authorities have power to
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make bye-laws for the construction of new buildings.
The bye-laws provide for the deposit of plans with the
local authority, and the local authority may approve or
reject the plans; but, by section 64 (3) of the Public
Health Act, 1936, “ any question arising . . . between
a local authority and the person by whom or on whose
behalf plans are deposited as to whether the plans are
defective, or whether the proposed work would contra-
vene any of the bye-laws, may on the applicationof that
person, be determined by a court of summary jurisdic-
tion.” When plans are deposited, certain other
matters may be taken into consideration by the local
authority, and in each case there is a right of appeal to
a court of summary jurisdiction. Refercnce has
already been made to other powers—for instance,
appeals to county courts against orders for the repair or
demolition of houses or the closing of parts of build-
ings, appeals to the High Court against clearance
orders, redevelopment schemes, compulsory purchase
orders, town and country planning schemes, etc. In-
deed, it may be said without exaggeration that these
numerous special powers provide the real judicial con-
trol. Local authorities appear as defendants and
respondents in such cases far more frequently than
they appear as defendants under the powers of judicial
control which are considered later in this chapter.
The general powers are undoubtedly of great constitu-
tional importance; but the emphasis which is very
rightly placed upon them in the modern books must
not blind the reader to the fact that the specific
powers of the courts, which would need volumes to
expound, are of far more frequent occurrence and, to
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the individual concerned, of far more practical import-
ance. Local authorities rarely commit torts and even
more rarely exceed their powers; it is the judicial con-
trol within the powers which they possess which really
matters to the ordinary individual.

§ 2. Damages for Ordinary Wrongs

Local authoritics are owners and occupiers of pro-
perty; they make contracts; they may be trustees; and
they may commit torts and crimes. It must be remem-
bered, howecver, that they are corporations acting
through officials or, in the legal sense (not in the sense
in which the term was used in Chapter IV, where a
distinction was drawn between ‘ officers >> and *‘ ser-
vants ’’), servants or agents. Consequently, while it
is possible to say that a local authority has neglected
to do something, it is not possible to assert that physi-
cally it has done something. All that one can say is
that the act of the servant or agent is regarded in law
as the act of the local authority. That is, the local
authority can be liable civilly or criminally for a posi-
tive act only where by law the act of a servant or agent
is attributed to his master or cmployer. The liability
of a local authority for positive acts is therefore
vicarious, and it cannot be liable where the ordinary
law of master and servant does not imposc a liability
upon the master. Generally speaking, under ordinary
principles of common law, an act done by a servant in
the course of his employment is regarded as the act of
his master. The contracts made by servants on behalf
of the master are enforceable against the master, and

the master as well as the servant is liable for the torts
L.G.L.—g*
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committed by the servant within the scope of his
employment. On the other hand, there is rarely any
vicarious liability for crimes. If a duty is imposed on
a local authority and a criminal sanction is attached,
then failure of the local authority to perform the duty
is a crime. In a few cases, also, employers as well as
servants are madc by statute guilty of the crimes com-
mitted by their employees. Some of the offences under
the Road Traflic Acts, the Licensing Acts, and so on,
are offences for which an employer may be vicariously
guilty, since the lcgislature wishes to impose on the
cmployer the duty of seeing that his employees obey
the law. These are cxceptional cases, and generally
speaking, and particularly with respect to ordinary
common law crimes, there is no vicarious liability. It
is therefore rarc for a local authority to be guilty of
crime, and the cases are all exceptional and under
special statutes—not necessarily local government
statutes.

Further, it has to be remembered that the doctrine
of ultravires * compcls some modification of the ordinary
rules of vicarious liability. The act of the servant is
attributable to the employer only if it is within the
scope of his employment. A local authority is a cor-
poration with limited powers. Is it possible to assert
that the employec acts within the scope of his employ-
ment if his employer has no legal power to do the act ?
We have already seen that a local authority cannot be
liable on an ultra vires contract.? It has sometimes been
said that for the same reason a corporation cannot be
liable in tort at all. It has no statutory or other powers

L Ante, pp. 144-57. * Ante, pp. 144—45.
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to commit torts; therefore it cannot employ a person to
commit torts; therefore the torts committed by its
employees are not committed in the course of their
employment; and therefore the corporation is not
liable. But the courts have refused to follow this pretty
piece of logic, and it is clear that if an employee com-
mits a tort when he is acting within the general scope
of his employment the employer is liable. If, for
instance, a county council employs a watchman to
guard an excavation in a highway, and he neglects to
keep the excavation lighted, so that a cyclist injures
himself by falling into it, the county council is liable.
The cases are not wholly consistent, but the conclusion
seems to be that the absence of statutory powers is one
of the elements which must be considered when the
question whether the servant acted within the scope of
his employment is considered. 1f the servant is clearly
acting on instructions and in so doing commits a tort,
the local authority will be liable. Thus, in Campbell v.
Paddington Corporation,* the corporation was held liable
for obstruction caused by a hoarding which it had no
power to erect. In Smith v. Martin and Kingston Cor-
poration ® the corporation was held liable where a
teacher directed a girl to poke a fire and the child was
burned, though the local education authority had no
statutory powers to compel children in schools to poke
fires. In Percy v. Glasgow Corporation,® the corporation
was held liable for the act of a tramway conductor
who refused to accept a penny in payment of a fare
and demanded another, whereupon the passenger

1 [1911] 1 K.B. 869. ? [1911] 2 K.B. 775.
3 [1922] 2 A.C. 299.
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refused and was taken into custody. If the employees,
said Lord Haldane, “ were acting within the scope of
what they were employed to do, although they acted
mistakenly, the respondents are responsible for what
they did.” Under a bye-law the conductor had power
to detain any passenger who attempted to evade pay-
ment of his fare if his address was not known. Here
the passenger gave his name and address, and the real
question at issue was whether his address was known
merely because he gave it (for he might very easily
have given a false address). However, the statements
made in the case seem to lead to the conclusion that
even if thc address were known and the conductor
nevertheless gave him into custody the corporation
would have been liable.

Further, it has to be remembered that a person
employed by a local authority is not necessarily acting
as a servant of the local authority for every one of his
acts. Usually, powers and duties are given to local
authorities and are carried out by them through
officials; but occasionally such powers and dutics are
given directly to the officials employed by the authority
and are exercised by the officials on their own responsi-
bility. Thus, in Stanbury v. Exeter Corporation* the
plaintiff claimed damages from the corporation on the
ground that an inspector appointed and paid by the
corporation had put the plaintiff’s sheep in a pen and
ordered them to be kept there overnight, suspecting
that one of the rams was suffering from sheep scab, and
as a result the plaintiff was put to considerable
expense. The inspector was acting under powers

! [1905] 2 K.B. 838.
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conferred upon him by a Shecp Scab Order issued by
the Board of Agriculture, and the court held that as the
power was conferred upon him and not upon the local
authority the ordinary relation of master and servant
did not apply, so that the corporation was not liable.
Similarly, a borough corporation is not liable for false
imprisonment if a constable employed by the corpora-
tion wrongfully arrests a person.  Such an action was
brought in Fisher v. Oldham Corporation,* but the court
pointed out that by the Municipal Corporations Act,
1882, a borough constable has all the powers of a
constable by common law or statutc, and that the
arrest in this case (on a charge of obtaining money by
false pretences) was made under such powers conferred
upon the constable himsclf.

A slightly different situation arosc in Tozeland v.
West Ham Guardians.® There the labour master of a
workhouse called upon an inmate to assist an clectrical
engineer in the service of the guardians in fitting a new
electric installation in the workhouse. Owing to the
negligence of the engineer a platform on which the
poor person stood gave way and he was seriously hurt
and sued the guardians for damages. The guardians
had power under the Poor Law Acts and Orders to
employ the poor person on a task of work. 'The court
held that the guardians were subject to such close con-
trol by the Local Government Board that they had
merely ministerial acts to perform with respect to poor
persons, so that they were not liable to such persons.
It appears from the judgment that they would have
been liable to outside persons; but there are certain

1 [1930] 2 K.B. 364. 2 [1907] 1 K.B. g20.
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poor law functions which are imposed directly on the
officials (such as relieving officers) and in such cases the
guardians would not be liable even to outside persons.

In another group of cascs it seems that the obligation
of the local authority is only to appoint persons of
proper skill and competence, though doubt has been
thrown upon this doctrine by a decision of the House of
Lords. In Evans v. Liverpool Corporation * the plaintiff
brought an action against the corporation in respect of
the negligence of a physician employed by the corpora-
tion at one of its hospitals. The child was admitted to
the hospital suffering from scarlet fever and was dis-
charged as cured on the orders of the physician. In
fact, however, he was still in an infectious condition,
with the result that the plaintiff’s other children caught
the disease. The court held that there had been no
breach of duty by the corporation. “ If they have
employed a competent medical man, skilful and duly
qualified, and in other respects a competent man, they
have done all that it is possible for them to do.”
Accordingly, the corporation was not liable. This
decision was followed by the Court of Appeal * and
other courts, but the principle was not considered by
the House of Lords until Lindsey County Council v.
Marshall®  There, the presence of puerperal fever in a
nursing home maintained by the council was dis-
covered by the council’s medical officers, but on their
advice the home was not closed. Moreover, a private
patient was admitted without notice to her husband or

t [1g06] 1 K.B. 160.
* Hillyer v. St. Bartholomew’s Hospital (Governors), [1gog] 2 K.B. 820.
* [1937] A.C. 97.
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her medical adviser that therc was puerperal fever in
the home, and she contracted the discasc. 'The jury
held that the medical officers were negligent in not
advising the council to close the home, and that the
matron was negligent in not informing the patient’s
husband or medical adviser, and, further, that these
duties were administrative. The Court of Appeal
nevertheless held that the questions were clinical in
their nature so that the council had to rely on the
advice given it and was not liable. The House of
Lords reversed this decision. The council owed a duty
to make the premises reasonably safe, or, if there was
any hidden danger, to give the persons invited due
warning of the danger. The complaint was not that
there had been any lack of care and skill on the part of
the medical officers and nurses in respect of medical
treatment. Accordingly, the preceding cases were
distinguished, and it seems that they apply, if at all,
only to actual medical or surgical treatment. Lord
Hailsham went further and threw doubt upon the
principle derived from Ewvans v. Liverpool Corporation,
though he was careful to say that he was not deciding
that question. The cffect of this decision was con-
sidered by the Court of Appeal in Gold v. Essex County
Council,* where a child was burned in hospital through
the negligence of a radiographer. The Court decided
that the local authority was liable. It appears,
therefore, that the local authority escapes liability only
where the tort is committed by a physician or surgeon.
Where it is committed by a matron, a nurse, or a
technician like a radiographer, the local authority is
' 1942] 2 K.B. 203.
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just as liable as in any other case of vicarious liability.
These cases incidentally illustrate one of the difficulties
of the English system of judicial control. The line of
cases begins in 1906, and forty years later it is still not
quite certain what the law is, because a decision is a
binding precedent only for the court which decides it
and for inferior courts.  Also, the decision is a preced-
ent only for what it decides. One can generalise a
decision into a rule, but the scope of the generalisation
is uncertain until, in due course, its boundaries become
fixed by a series of decisions. The process may take a
hundred years.

Subject to these exceptions, it is the general rule that
a local authority is liable for the torts of its servants in
the same way as any other employer. This general
principle was laid down by the House of Lords in
Mersey Docks and Harbour Board Trustees v. Gibbs,* a case
which related to a statutory harbour authority and
not to an elected local authority; but all the principles
enunciated in this chapter apply to administrative
authorities of any kind except those, like Government
Departments, which shelter under the mantle of ‘ the
Crown.” A vessel entering the dock struck a mud
bank left at the entrance to the dock through the negli-
gence of the trustees, and the owners sued the trustees
for damages. The House of Lords summoned the
judges to give their opinion, and agreed with the
opinion expressed on their behalf by Blackburn, J. He
pointed out that the liability of a statutory public
authority must always be determined by the statutes;
but he added:

1 (1866) 1 H.L. 93.
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““ We think that in the absence of anything in the statutes

. showing a contrary intention in the Legislature, the

true rule of construction is, that the Legislature intended that

the liability of corporations thus substituted for individuals

should, to the extent of their corporate funds, be co-extensive
with that imposed on owners of similar works.”

As will be seen from this quotation, some emphasis
was laid in the opinion on the fact that the trustees
were merely operating under statute a dock which
might otherwise have been operated by a private
person. It must not be taken, however, that the rule
applies only wherc a private undertaking has been
transferred to a public authority. It is a general rule
that where a servant in the course of his employment
commits an act which would be a tort if committed on
behalf of a private person, the local authority is liable
in damages for it unless—and this is a very important
exception—the local authority has power by statute
to commit that particular injury. The exception is
important because local authorities have hundreds of
powers which no private person possesses. When they
have taken the necessary steps, they may pull down
property which is unfit for human habitation; they may
destroy infected goods; they may, after taking the
necessary steps, destroy unsound food; their officers
often have rights of entry into private premises; they
may, after completing the necessary formalities, take
land compulsorily; and so on, almost ad infinitum.
But if they cannot show a statutory power, then any act
which may be done by the officer and which would be
a tort if committed on behalf of a private person is a
tort for which the local authority is liable. Thus, the
local authority was held liable for false imprisonment in
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Percy v. Glasgow Corporation, mentioned above. We
shall quote presently a few of the many cases in which
local authorities have been held liable for nuisance.
Cases of liability for negligence abound. For instance,
in Manchester Corporation v. Markland * the corporation
was held liable by the House of Lords for the negligence
of their servants in allowing a lcak in their water supply
system to go undetected. A pipe burst and formed a
pool of water in the road; the pool froze and the
plaintiff’s car skidded on the ice, and it was held that
the corporation was liable for the damage. In Skilton
v. Epsom and Ewell Urban District Council,® the council
was held liable for damage caused by the flying up of a
stud inserted in the highway on bchalf of the council.
The stud was either negligently inserted in the highway
or not properly maintained (it makes no difference) and
was thrown up by a passing motor-car. It struck the
wheel of the plaintiff’s bicycle and caused her to fall
precipitately and suffer injury. There are hundreds of
other cases. For instance, local authorities have been
held liable for the negligent construction of sewers and
other works ; * for lcaving an unlighted heap of stones
in a highway ;¢ for injury caused through the wearing

away of a flap in the highway ; ® and so on.

! [1934] 2 K.B. 101.

2 [1937] 1 K.B. 112.

3 Southampton and Itchin Floating Bridge Co. v. Southampton Local Board
(1858), 8 El. & Bl. 801; Ruck v. Williams (1858), 3 H. & W. 308;
Clothier v. Webster (1862), 12 C.B.N.S. 790; Smith v. West Derby Local
Board (1878), L.R. 3 C.P.D. 423; Bathurst Borough v. Macpherson (1879),
4 App. Cas. 256; Fairbrother v. Bury Rural Sanitary Authority (1889),
37 W.R. 544; Touzeau v. Slough Urban District Council (1896), 60 J.P. 103;
Cox v. Paddington Vestry (1891), 64 L.T. 566.

¢ Foreman v. Canterbury Corporation (1871), L.R. 6 Q.B. 214.

5 Blackmore v. Mile End Town Vestry (1882), L.R. 9 Q.B. 451.
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Though no liability attaches if the local authority has
statutory power to do the act, the courts do their best so
to interpret such powers that no interference with
private rights is permitted. This is a general rule of
construction which does not apply only in this connec-
tion. Indeed, it has been taken very far indeed by
somec judges. Though the whole purpose of such
statutes as the Housing Acts is to interfere with private
rights of property, they have been restrictively inter-
preted by the courts because they do so. Lord Haldane
gave warning in Local Government Board v. Arlidge * that
 Parliament, in what it considers higher interests than
those of the individual, has so often interfered with such
rights on other occasions, that it is dangerous for judges
to lay much stress on what a hundred years ago would
have been a presumption considerably stronger than
it is to-day.” Nevertheless, many provisions of the
Housing Acts have been diverted from their original
intention by judicial interpretation based upon this
presumption.® In respect of actions for civil liability,
however, it works well.

If, for instance, Parliament authorises a local
authority to establish a power station or a sewage farm
at a particular place, Parliament must have authorised
the authority to commit all such acts, even if they would
otherwise be tortious, as are necessarily incidental to
such works. If, however, Parliament merely author-
ises the local authority to establish such works some-

1 [1915] A.C. 120 at p. 138.

2 See Jennings, “ Courts and Administrative Law,” 49 Harvard
Law Review, pp. 426-454, and post, pp. 290-92. The most notorious
case was R. v. Minister of Health, ex parte Davis, [1929] 1 K B. 619, which
caused complete confusion and had to be reversed by Act of Parliament.
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where, then the courts say as a matter of interpreta-
tion that Parliament intended the works to be estab-
lished where they would not be a nuisance. Thus, in
Metropolitan Asylum District Board v. Hill,* the Board
had power to establish a small-pox hospital. It estab-
lished such a hospital near a suburb in such a position
as to make it a nuisance, and the House of Lords held
that its power was only to establish the hospital in such
a way as not to makec it a nuisance. In Manchester
Corporation v. Farnworth,* the corporation had power to
establish a power station on a particular parcel of land
which it was given power to acquire. Sulphur fumes
from the chimneys injured the crops of neighbouring
occupiers of land. The corporation asserted that a
power station could not be provided without emitting
such fumes and therefore argued that it had statutory
authority to commit the nuisance. The House of
Lords held, on the expert evidence, that it was possible
to prevent such a nuisance, and accordingly that
Parliament had not intended to authorise a nuisance.
These cases arc, however, exceptional, because Parlia-
ment usually inserts what is called a ‘‘ nuisance clause
providing that the functions of the authority shall be
exercised in such a way as not to cause a nuisance.
Thus, section 31 of the Public Health Act, 1936,
generalising a number of provisions in the Public
Health Act, 1875, provides that ““a local authority
shall so discharge their functions under the foregoing
provisions of this Act [relating to sewers] as not to
create a nuisance.” This clause is inserted in local

1 (1881) 6 App. Cas. 193.
2 |1930] A.C. 171.
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Acts as well as general Acts where it is considered that
no nuisance need be caused. It is not, of course,
inserted where nuisances must necessarily arise. For
instance, local authoritics and public utilities have
power to open up roads for the laying of sewers, gas
and water mains, and so on. It is not possible to do so
without causing a nuisance to the highway, and accord-
ingly there is no ‘““ nuisance clause.” There is, how-
ever, provision for compensation wherever any person
suffers special injury.  Such clauses are almost invari-
ably inserted in local government legislation. For
instance, scction 278 of the Public Health Act, 1936,
provides :

*“ Subject to the provisions of this section, a local
authority shall make full compensation to any person
who has sustained damage by reason of the exercise by the
authority of any of their powers under this Act in relation
to a matter as to which he has not himself been in default.”

Nothing is more obvious, indeed, than the care with
which Parliament protects private rights. Local
authorities have vast powers, but it may be stated as a
general principle that except where the person injured
is regarded as being in dcfault (as by making profits
out of houses unfit for human habitation or out of
contaminated food) a right of compensation is always
given.

One kind of tortious liability is of particular import-
ance to local authorities. Local government statutes
confer many powers, but they also impose many duties.
For the most part, these duties are in the interests of
the public generally, but sometimes they are imposed
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for the benefit of private persons. In the modern
statutes some mecthod of enforcement is always pro-
vided. Somectimes the private individual is empow-
ered to appeal to a court of summary jurisdiction
against the refusal of the authority to carry out its duty
(or even to exercise its powers); sometimes there is
statutory power to complain to the Minister of Health.
For instance, the remedy for the failure of a local
authority to discharge its functions under the Public
Health Acts is a complaint to the Minister of Health
under section 299 of the Public Health Act, 1875, or
section 322 of the Public Health Act, 1936. In some
of the older statutes, however, no method of enforce-
ment is prescribed, and the question therefore arises
whether there is a remedy at common law; and even
if a remedy is provided it may be that a common law
remedy may also be used.

The common law remedies are indictment for mis-
demeanour and action for damages. In relation to
the former Hawkins said:

“ It seems to be a good general ground that wherever
a statute prohibits a matter of public grievance to the
liberties and security of a subject, or commands a matter
of convenience, as the repairing of the common streets of a
town, an offender against such statute is punishable, not
only at the suit of the party aggrieved, but also by way of
indictment for the contempt of the statute, unless such
method of proceeding do manifestly appear to be excluded
byit.” 1
1t is, therefore, a matter of interpretation in each case
whether Parliament has intended to provide the remedy
of indictment. The existence of an alternative remedy

L Pleas of the Crown, iilc. 25, s. 4.
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gives rise to the presumption that Parliament did not
so intend.! Since Parliament always does provide an
alternative, this remedy is now of small importance
except in respect of the repair of highways, the example
which Hawkins gives. The obligation to repair was
first imposed on the parish, and the only remedy for
failure to repair was to indict thc inhabitants of the
parish. When the obligation was transferred to the
modern local authorities no spccial remedy was
created, and accordingly a county council or a borough
council may be charged on indictment at quarter
sessions with failure to maintain its highways.

Much more important is the remedy in damages.
This, again, is a question of interpretation. When
Parliament imposcd a duty upon a local authority,
did it intend that any person who suffers injury from
failure to carry out that duty should have a right of
action for damages ? 'The courts have had to deal with
this question in relation to many statutes, most of
which did not concern local authorities. As a result of
many decisions, such as Groves v. Wimborne,®* Britannic
Merthyr Coal Co. v. David,® Watkins v. Naval Colliery Co.,*
Phillips v. Britannic Hygienic Laundry Co.,* none of which
related to local government, it seems possible to lay
down the proposition that in order to succeed in an
action for breach of statutory duty the Plaintiﬁ" must
show:

(i) that the statute imposes a duty on the local
authority;

1 R. v. Hall [1891] 1 Q.B. 747.
2 [1898] 2 Q.B. 402. 3 [1910] A.C. 74.
¢ [1912] A.C. 693. & [1923] 2 K.B. 832.
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(i) that the duty is towards the plaintiff;

(iii) that the plaintiff suffered damage as a direct
result of the local authority’s breach of duty; and

(iv) that the damagc was such as was contemplated
by the statute.

In respect of the first of these requirements, it is
essential to distinguish a duty from a power. If the
local authority is given a discretion to do samething
and decides not to do it, there is no remedy available
unless the statute spcecifically provides one. Very
often it does; occasionally there is a right to appeal to a
court, but more often there is a right to complain to
thc Minister of Health or some other governmental
authority. Also, there may be a power coupled with
a duty; that is, a power to decide what to do, but a
duty to do something. In such a case, however, the
ordinary remedy would be a mandamus and not an
action for damages. If the local authority has only a
power and not a duty, no person can bring an action
for damages through the failure of the local authority
to exercise its power. For instance, in East Suffolk
Catchment Board v. Kent,* a landowner complained of
the negligence of the Catchment Board. Heavy tides
made a breach in a sea wall, with the result that his
land was flooded with salt water. If the Board had
done nothing about it, there would have been no
question of the Board being liable, for they had a power
to repair the sea wall but were under no duty to do so.
They did, in fact, take some action, but so negligently
that the temporary works were swept away, and the
flooding continued for several months after it need

1[1940] 1 K.B. 319.
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have done. It was argued that, though the Board
might not be liable for doing nothing, it was liable
because it had done something negligently. To that
argument the Board replied that, in fact, they had done
nothing to cause the damage. The damage was done
by the tide. If the Board had, for instance, weakened
the sea wall through negligence, and the sea had come
in as a consequence, the Board would have been liable
for the negligence; for though the Board is empowered
to do work on the wall, it is not empowered to cause
damage to the neighbouring landowners. In fact,
however, they had merely stopped a gap negligently,
and the damage was no greater than it would have
been if nothing at all had been done.  Accordingly, the
Court of Appcal held that the Board was not liable.
Where there is a duty, and not a mere power,
the important question in local government law is
whether the duty is towards the plaintiff. Most duties
are imposed in the general interest of the public, so that
any person who suffers injury is left to his public
remedy, if he has one. For instance, in Atkinson v.
Newcastle Waterworks Co.,* the plaintiff’s property was
burned down because of the defendant’s failure to keep
water in the pipes at the pressure required by the
statute. It was held, on the wording of the provision
of the Waterworks Clauses Act, 1847, that the plaintiff’s
remedy was an action for the penalty provided by the
Act, and not an action for damages. Again, in
Saunders v. Holborn District Board of Works,® a woman
sued to recover damages for injuries caused by falling
in the snow which the board was bound by statute to
1 (1877) 2 Ex. D. 441. 2 [1895] 1 Q.B. 64.
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remove. It was held that the duty was owed to the
public and not to individual members of it, and that
the person injured had no right of action.

In fact, it is very rare in local government law for an
authority to be liable in damages simply for failing to
do something which it is bound to do by statute. In
such a case the authority is, generally speaking, not
liable for monfeasance, which means in this connection
mercly failing to carry out a statutory duty. The best-
known example is in the law of highways. A highway
authority is bound by statute to maintain the highway
in repair. The remedy, as has been mentioned above,
is indictment for the misdemeanour, and there is no
action for damages even for a person who sufters injury
as a result of a failure to keep the road in repair.
Similarly, though it is the duty of a local authority
under section 14 of the Public Health Act, 1936, “ to
provide such public sewers as may be necessary for
effectually draining their district,” the remedy is com-
plaint to the Minister of Health and not an action for
damages. Thus, in Stretton’s Derby Brewery Co. v.
Derby Corporation,* the company’s cellars were flooded
owing to a large increase in recent years in the number
of dwellings draining into the sewers, so that the sewers
were too small to carry off the influx of water when
there were heavy falls of rain. When the system of
sewers was constructed it was adequate for the existing
buildings and for the probable increase in the number
of buildings, and there was an express finding that there
was no negligence on the part of the authority. It was

! [1894] 1 Ch. 431; and see Robinson v. Workington Corporation, [1897)]
1 Q.B. 619.
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held that, in the absence of negligence, an action for
damages could not be brought against the local
authority, but that the remedy was a complaint to the
Minister.

The question to be decided in such cases is whether
an action for damages is the recmedy to enforce the
performance of the statutory duty, and the existence of
another remedy may show that the duty is to the public.
If there is no,other #¢Mmedy specifically provided, the
duty may stil 5€ to the public and therefore cnforce-
able by mandamus * and not by action for damages.
The question is slightly different when it is alleged that
some other tort has been committed. As we have
seen, a local authority will be liable for nuisance in the
exercise of its powers, and it really makes no difference
whether the power implies a duty or not. In the case
of an action for damages for negligence, on the other
hand, there must be a breach of duty, and if the duty
is owed to the public it does not follow that a person
injured by the negligent breach of duty has a right
of action. It is again a question of interpretation.
Generally speaking, the courts hold the local authority
to be liable. It is often stated, even by judgcs, that a
local authority is liable for misfeasance but not for non-
feasance—that is, that it is liable for negligently doing
an act, but not for negligently failing to do an act.
This statement is, however, not accurate. In the lead-
ing case on the liability for negligence, Mersey Docks and
Harbour Board Trustees v. Gibbs,? the negligence alleged
was nonfeasance, namely, failing to keep the entrance
to the dock clear. In Manchester Corporation v. Markland,?

1 See post, pp. 297-300. ? Ante, p. 272. 3 Ante, p. 274.
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the negligence alleged was nonfeasance, namely,
failing to take steps to ascertain and repair a leak in a
water-pipe. These were both decisions of the House of
Lords. In Skilton v. Epsom and Ewell Urban District
Council,* the Court of Appeal did not consider whether
the negligence was misfeasance or nonfeasance,
because it made no difference. In Blackmore v. Mile
End Town Vestry,* the local authority was held liable
for nonfeasance, namely, the failure to repair a flap
let into the highway.

The question is essentially one of statutory interpreta-
tion. It may be held that the authority is not liable for
mere nonfeasance—that is, for not carrying out a
statutory duty. Or it may be held that the authority is
liable not for mere nonfeasance but for negligent non-
feasance; or that it is not liable for nonfeasance; or
even that it is not liable for misfeasance. In the case of
the duty to repair a highway, the highway authority is
not liable for nonfeasance at all. The rule was laid
down in Russell v. Men of Devon,® where it was held that
the inhabitants of Devon were not liable for damage
caused by the neglect to repair a bridge, chiefly because
of the procedural difficulty of suing the inhabitants of
the county. When the duty of repair was transferred to
the county council, there was considerable difficulty in
determining whether the council was liable, especially
because the general rule of liability for negligence had
been laid down by the House of Lords in Mersey Docks
and Harbour Board Trustees v. Gibbs, where reliance was
placed on certain earlier authorities in which local
authorities had been held liable for negligence. At

1 Ante, p. 274. * (1882) L.R. g Q.B. 451. 3 (1788) 2 T.R. 667.
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length the question went to the House of Lords in
Cowley v. Newmarket Local Board.* There a brick wall
and a declivity which were part of the highway were
allowed by the local board to fall into disrepair. The
plaintiff in the night fell over the wall and down the
declivity, and sought damages. The jury held that
there was negligence in not carrying out the nccessary
repairs and not supplying sufficient light. It was held
that the plaintiff had no action.

This rule applies only to highways and only to high-
way authorities. Thus, in Guilfoyle v. Port of London
Authority,® the obligation of repairing a bridge which was
not a highway but which members of the public had a
right to use was placed by statute upon the Board. It
was held that a person who was injured through catch-
ing his foot in a hole due to non-repair had a right of
action. Similarly, in Swain v. Southern Railway Com-
pany,® the plaintiff was cycling along a road which was
carried over a railway line belonging to the railway
company by a bridge which was repairable by the com-
pany. The railway company was bound by the Rail-
ways Clauses Consolidation Act, 1845, to keep the
bridge in repair, and it was held that the company was
liable. Even in relation to a highway the local
authority is liable for negligent nonfeasance provided
that it is not acting as highway authority. For in-
stance, if the local authority lets a sewer grating or man-
hole cover into the surface of the highway, and the
grating or cover wears away, it is liable to any person
who suffers injury from the neglect. In White v. Hindley

1 [1892] A.C. 345. % [1932] 1 K.B. 336.
3 (1938) 54 T.L.R. 1110,
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Local Board,* the plaintifI’s horse trod on a grating put
in the road by the local board as sewerage authority
(it was also highway authority) for the purpose of
draining the surface water off the road into the sewer.
The grating was in a defective state and gave way. It
was held that though the board was not liable as high-
way authority it was liable as sewerage authority for the
neghigence in not keeping its property in repair. Simi-
larly, in Blackmore v. Mile End Vestry,® the Vestry as
water authority put an iron flap in the surface of the
pavement to cover a hole in which a water meter was
kept. The flap was gradually worn smooth, and the
plaintiff slipped and injured himself. It was held that
though the Vestry was not liable as highway authority
it was liable as water authority. The combination of
these rules has the strange result that if a sewer
manhole wears away the authority is liable, whercas
if the road surface of the highway around the manhole
wears away so that a person falls over the manhole,
as in Thompson v. Brighton Corporation,® the authority
is not liable. In other words, the rule as to high-
ways is an exception to the general rule of liability
for negligence which the courts are not anxious to
extend.!

Another group of cases in which a local authority is
liable for misfeasance but not for negligent nonfeasance
ariscs through the obligation already mentioned to

! (1875) L.R. 10 Q.B. 219.

2 (1882) 9 Q.B.D. 451.

3 [1894] 1 Q.B. 332.

¢ Guilfoyle v. Port of London Authority, [1932] 1 K.B. 336; Skilton v.

Epsom and Ewell Urban District Council, [1937] 1 K.B. 112; Swain v.
Southern Raitlway Company (1938), 54 T.L.R. 1119.
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provide adequate sewers. It has been pointed out*
that mere neglect to provide adequate sewers docs not
give rise to an action for damages on the part of a person
who suffers injury as a result of the neglect; but this has
been extended to cases where negligent nonfcasance
has been alleged. Thus, in Hesketh v. Birmingham
Corporation,? the plaintiff alleged, among other causes of
action, the negligence of the corporation in not provid-
ing adequate sewers, so that storm waterfrom the scwers
passed through storm-water outlets into a brook which
rose and flooded the plaintiff’s premises. It was not
alleged that the original construction of the sewers was
defective. The trouble had arisen because numerous
builders had, as they were cntitled to do, connccted
their houses with the sewers so that the scwers had
become inadequatc. The Court of Appeal held that
the corporation was not liable. Scrutton, L. J., laid
down the general doctrine that a local authority is not
liable for nonfeasance; but the cases quoted above, and
many more, show that, in appropriate circumstances,
a local authority can be liable for nonfcasance. What
the plaintiff was trying to do by his allegation of
negligence was to secure an action for the enforcement
of the statutory duty of providing adcquatc sewers.
The duty is, however, enforceable by complaint to the
Minister of Health: and therefore as a matter of inter-
pretation there is no remedy i this case for nonfeasance.
If the authority so maintains (or neglects to maintain)
its sewers that they cause a nuisance, there is a remedy
because of an express statutory provision to that cffect
in section 31 of the Public Health Act, 1936: and if
1 Ante, p. 282. ‘[1924] 1 K.B. 260.
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there is an act of misfeasance, the authority is liable for
negligence. For instance, in Dent v. Bournemouth
Corporation* the corporation, in the execution of its
statutory powers, diverted sewage from one sewer into
another sewer already fully charged with sewage, with
the result that injury was caused to the occupier of
premises, and it was held that the corporation was
liable.

§ 3. Injunctions and Declarations

An action for damages is the normal remedy where
a person claims that a local authority has committed a
tort or a breach of statutory duty owed to him. Ac-
tions for injunctions and declarations are alternative
remedies. The object of an action for an injunction is
to restrain the authority from doing some act which it
threatens to do or repeat. It is therefore particularly
useful in cases of nuisance. As in the case of an action
for damages, a private person cannot ask for an injunc-
tion unless the local authority threatens some tort or
breach of statutory duty against him. He cannot, for
instance, obtain a mandatory injunction (i.e. an injunc-
tion ordering the authority to do something) to compel
the local authority to provide adequate sewers. Thus,
when a local authority provides sewers for a village it
may be able to pass the sewage into a stream in such a
way as not to pollute it. If subsequently the village
becomes a popular week-end resort, a large number of
houses may be drained into the sewer by the owners.
The local authority had no power to prevent them, but
the result is that the stream becomes polluted to the

! (1897) 66 L.J. Q.B. 395.
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injury of persons with riparian rights, such as rights to
water cattle. The only “ wrong > committed by the
local authority is its failure to provide sewers adequate
enough to meet the new demand, so that an injunction
cannot be obtained against it.* On the other hand,
if the local authority connects its sewers with the
stream so as to foul the water it may be restrained
by injunction not only because it has committed a
nuisance, but also because it has broken the express
prohibition in section 30 of the Public Health Act,
1936.?

The action for an injunction may thus be used to
prevent interferences with private rights. It may also
be used, however, to prevent ultra vires acts or acts in
breach of public rights, such as rights to the use of
highways, rivers, etc. In such a case it must be
brought by the Attorney-General. As Lord Chelms-
ford said in Ware v. Regent’s Canal Co.3:

““ Where there has been an excess of the powers given by
an Act of Parliament, but no injury has been occasioned
to any individual, or is imminent and of irreparable
consequences, I apprehend that no one but the Attorney-
General on behalf of the public has a right to apply to
this Court to check the exorbitance of the party in the
exercise of the powers confided to him by the Legislature.
If an individual has sustained no damage, and there is no
reason to apprehend that he will sustain damage, not-

withstanding his being nearer to the possible cause of
injury than the rest of the public, he has no peculiar

1 Glossop v. Heston and Isleworth Local Board (1879), 12 Ch.D. 102;
Attorney-General v. Dorking Union (1882), 20 Ch.D. 595; Attorney-General
v. Clerkenwell Vestry, [1891] 3 Ch. 527; Harrington (Earl of) v. Derby
Corporation, [1905] 1 Ch. 205.

2 Jones v. Llanrwst Urban District Council, [1911] 1 Ch. 393.

3 (1858) 3 De G. & J. 212 at p. 228.

L.G.L—10
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position or claim to entitle him to become the redresser of
a public grievance or to complain of the disregard of the
provisions of an Act of Parliament.” *

The Attorney-General may in fact obtain an injunc-
tion where the existence of an alternative remedy would
in any case prevent a private person from suing. For
instance, local authorities themselves sometimes sue
through the Attorney-General in order to prevent in-
fringements of building bye-laws. Such infringements
were punishable by the infliction of statutory penalties,
and subject to certain limitations the local authority
had a right to pull down a building which infringed the
bye-laws. They did so, however, at their peril, and the
most convenient method of obtaining the decision of
the High Court where the law was in dispute was to sue
for a mandatory injunction to pull down the building.
The existence of the alternative remedy by criminal
prosecution prevented the local authority from suing
directly; ? nor could any other person sue; ? but the
Attorney-General, as protector of the rights of the
public, was entitled to do so.*

1 See also Boyce v. Paddington Corporation, {1903] 1 Ch. 109, where
Buckley, J., held that a person might sue for an injunction without
joining the Attorney-General:

(1) Where the interference with the public right is such that some
private right of his is at the same time interfered with (e.g. where an
obstruction is so placed in a highway that the owner of premises abutting
on the highway is specially affected by reason that the obstruction
interferes with his private right to access from and to his premises to
and from the highway).

(2) Where no private right is interfered with, but the plaintiff, in
respect of his public right, suffers special damage peculiar to himself
from the interference with the public right.

3 Devonport Corporation v. Tozer, [1903] 1 Ch. 759.

3 Dover Picture Palace Ltd. v. Dover Corporation (1913), 11 L.G.R. 971.
¢ Attorney-General v. Wimbledon House Estate Co., [1904] 2 Ch. 34.
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The Attorney-General in such a case might permit
his name to be used in the action. That is, he techni-
cally would be the plaintiff because he recognised the
desirability of securing the injunction in the public
interest; but the action would in fact be carried on by
the local authority or private person interested in
securing the issue of the injunction. In such a case
the Attorncy-General is said to suc ‘‘ at the relation
of ”’ the local authority or private person, and the action
is spoken of as a “‘ relator action.” Thus, actions to
restrain a local authority from acting in an wultra vires
manner are usually actions by the Attorney-General at
the relation of persons interested in preventing the
commission of the acts.! The Attorney-General has a
complete discrction in allowing the use of his namec,?
and it remains his action even though he is suing at the
relation of some third party.? It is unnecessary for the
Attorney-General to show any injury to the public;
it is enough if some statutory prohibition is broken or
the act is wultra wvires. Thus, in Attorney-General v.
London and North-Western Railway Cv.,* the Attorney-
General at the relation of the Warwick County Council
sought an injunction to restrain the railway company
from allowing trains to cross a level crossing at speeds
exceeding four miles an hour, contrary to section 48 of
the Railway Clauses Consolidation Act, 1845, which

was incorporated by the company’s private Act. It

1 Compare Attorney-General v. Fulham Borough Council, ante, p. 144;
and Attorney-General v. Manchester Corporation, ante, p. 145. In the case
referred to in the previous note the Attorney-General sued at the
relation of the Wimbledon Urban District Council.

* London County Council v. Attorney-General, [1902] A.C. 165.

3 Attorney-General v. Wimbledon House Estate Co., [1904] 2 Ch. 34.

¢ [1g00] 1 Q.B. 78.

L.G.L.—10*
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was strenuously argued for the railway company that
there was no injury to the public and that indeed the
public would be injured if the ancient rule were
applied to the company’s main line. The court
quickly disposed of the argument: ““ The court must
assume that contravention of such a provision passed
to prevent a public danger is in itself without more a
public injury, in respect of which the court has no
discretion but to grant an injunction at the suit of the
Attorney-General.” This must not be taken too abso-
lutely, however; an injunction is an ancient equitable
remedy, and unlike an action for damages, it is awarded
at the discretion of the court. For instance, dclay in
taking proccedings may be a rcason for refusing an
injunction not only when a private person sues, but
also when the Attorney-General sues at the relation of
a privatc person.?

The action for a declaration follows similar prin-
ciples. In such an action the plaintiffs merely ask the
court to declare what the law is. They can, if they
please, ask for a further remedy in later proceedings
but usually they do not, for local authorities do their
best to obey the law once they know what it is, and it
rarely happens that anything more is wanted than a
determination of the legal point in controversy. Also,
once the law is determined the appropriate administra-
tive authority can often take the necessary action.
Thus, in Attorney-General v. Merthyr Tydfil Union * the
Attorney-General sued at the relation of certain rate-
payers of the Union to prevent the guardians from

1 Attorney-General v. Grand Junction Canal Co., [1909] 2 Ch. 505.
3 [1goo] 1 Ch. 516.
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spending money on the relicf of miners on strike.  The
court granted the declaration, with the result that it
became possible for the district auditor to surcharge
the guardians for the illegal expenditure.

§ 4. The Public Authorities Protection Act

In respect of such proceedings against local authori-
ties as we have so far considered, it must be emphasised
that under the Public Authorities Protection Act, 1893,
the authorities enjoy certain procedural advantages.
It applies “ where any action, prosecution, or other
proceeding ” is brought against a local authority * for
any act done in pursuance, or execution, or intended
execution of any Act of Parliament, or of any public
duty or authority, or in respect of any neglect or default
in the execution of any such Act, duty or authority.”
This covers practically any act done by a local
authority. There is, however, one important excep-
tion laid down by the House of Lords in Bradford
Corporation v. Myers.* The Bradford Corporation was
empowered by local Act to acquire and carry on a gas
undertaking and to sell coke and other residual pro-
ducts resulting from the manufacture of gas. The
plaintiff ordered from the corporation a ton of coke;
but on its delivery it was, owing to the negligence of
the corporation’s servant, precipitated through the
plaintiff’s shop window. The plaintiff sued for
damages in the county court, but issued his plaint after
the period of six months prescribed by the Act of 1893.
The House of Lords held that an action based upon
a contract entered into under powers conferred by an

! [1916] 1 A.C. 242.
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Act of Parliament is not an action for an act done in
pursuance or cxecution of an Act of Parliament, nor
in respect of any neglect or default in the execution of
such an Act.

In most other cases the Act applies. It may apply,
for instance, to an action for an injunction! or a
declaration,? though if such an action is brought only
for a threatened action it may not be in respect of an
““act done ™ nor in respect of a neglect or default in
the *“ execution ”’ of an Act of Parliament.

Where the Act does apply, it affords protection as
follows:

(a) The action must be commenced within six months
next after the act, neglect, or default complained of] or in
case of a continuance of injury or damage, within six months
next after the ceasing thereof.

(5) Where judgment is given for the local authority it
carries costs as between solicitor and client (a higher rate
than in an ordinary action).

(¢) In an action for damages tender of amends may be
pleaded, and if the action is begun or continued after the
tender, the plaintiff will receive no costs incurred after
the tender if he recovers no more than the amount tendered,
and the local authority is entitled to costs as between
solicitor and client after the tender.

§ 5. The Prerogative Writs and Orders

Besides the remedies ordinarily available against any
‘“ person”” who commits a wrong, based on a writ
issued as ““ of course ”’ to any person who alleges that
the wrong has been done to him, there have been for

1 Fielden v. Morley Corporation, [18g9] 1 Ch. 1.
? Grand Function Waterworks Co. v. Hampton Urban District Council
(1899), 63 J.P. 503.
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centuries special remedies available in the Court of
King’s Bench and its successor the King’s Bench
Division to control the wrongful exercise of jurisdiction
by inferior bodies. These writs are not issued as of
course, but only on proof of a prima facie case. They
have always been of great constitutional importance.
One of the matters disputed under the Stuart Kings,
for instance, was whether writs of prohibition could be
issued by the King’s Bench against the Court of
Chancery and other prerogative courts to prevent such
courts from excceding their jurisdiction or interfering
with the process of the common law courts. At a later
stage these ‘* prerogative writs > were the means used
to keep courts of summary jurisdiction within their
powers; and in the nineteenth century their use was
extended to control the action of administrative
authorities.

There were formerly five such writs, habcas corpus,
quo warranto, mandamus, prohibition, and certiorari.
The writ of habeas corpus was, and is, the primary
means for bringing unlawful imprisonment to an end,
and was thercfore of immense constitutional importance
because it protected the subject against arbitrary im-
prisonment. Some of the most famous constitutional
disputes related to the question whether the courts
could, by habeas corpus, order the release of a person
imprisoned by order of the King; and the final deter-
mination of that question in favour of the courts
abolished any possibility of the use of lettres de cachet in
England. The writ remains in existence in the full
force of its efficacy. As an ultimate sanction against
arbitrary imprisonment it remains of great importance,

L.G.L.—10%*

bR
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though the existence of a free Parliament is now a more
important check upon unlawful imprisonments. In
any case, it is seldom of usc in local government law,
though it is sometimes the means for controlling the
action of local authorities. It is often said in the books
that no person can lawfully be imprisoned except on
the orders of a court of law. Like most statements
which ignore local government law, it is untrue. Local
authorities can, subject to conditions, retain persons in
mental hospitals and can insist that casuals remain two
nights in a casual ward—to take only two examples.
Where such powers are exceeded, the writ of habeas
corpus would be the remedy.

The writ of quo warranto was formerly the method
used to determine the validity of a claim to office, such
as that of mayor, sheriff, alderman, councillor, etc.
In this respect it has been superseded by a special pro-
cedure laid down by section 84 of the Local Govern-
ment Act, 1933. It had already been abolished as a
writ, and procedure by information in the nature of a
quo warranto substituted; but such informations have
in their turn been abolished by the Administration of
Justice (Miscellaneous Provisions) Act, 1938, and pro-
cedure by injunction substituted. This last Act alse
abolished the writs of mandamus, prohibition, and
certiorari; but orders of mandamus, of prohibition, and
of certiorari to the same effect may be issued. The
procedure is governed by rules of court issued at the end
of 1938, but the circumstances in which the order
may be made are the samc as those in which a writ
could formerly have been issued. As will be seen,
the orders are therefore the ultimate means for com-
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pelling the performance of statutory duties and keeping
local authorities within their jurisdiction.

(1) Mandamus

The order of mandamus is the ultimate means of
compelling a public authority to carry out its statutory
duties. Itis a command from the High Court direct-
ing the authority to perform a specific duty which it has
neglected. It is the ultimate remedy, capable of being
used where there is no remedy equally good and
injustice would follow if it were not awarded. * By
Magna Charta the Crown is bound neither to deny
justice to anybody, nor to dclay anybody in obtaining
justice. If, therefore, there is no other means of
obtaining justice, the [order] of mandamus is granted
to enable justice to be done.” !

The remedy is discretionary: it cannot be demanded
as of right, and it will not be issued where there is
another remedy equally beneficial, convenient, and
effective. This remedy may be an appeal or complaint
to a higher administrative authority. On several
occasions we have had cause to mention the duty of a
local authority under the Public Health Acts to provide
adequate sewers. The Public Health Act, 1936,
repeating provisions formerly contained in the Public
Health Act, 1875, empowers any local government
clector to complain to the Minister of Health if the local
authority neglects to carry out its duties in respect of
sewers. In Pasmore v. Oswaldtwistle Urban District Council *

1 Re Nathan, R. v. Inland Revenue Commissioners (1884), 12 Q.B.D,

461 at p. 478,
% [1898] A.C. 387.
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it was sought to enforce by mandamus the duty
of providing adequate sewers. The plaintiff was the
owner and occupier of a factory which he wished to
drain into the sewers, but the local authority had not
provided adcquate sewers. It was held by the House
of Lords that mandamus could not be issued because
the remedy provided by the statute was complaint
to the Local Government Board. * Where an Act
creates an obligation and enforces the performance in a
specified manner, we take it to be a general rule that
performance cannot be enforced in any other manner.”

Similarly, mandamus will not be issued where the
person concerned has a right of appeal to a court
or to a body like an assessment committee,! or can
bring an election petition,® or can sccure his rights
by an order of certiorari.® Nevertheless, in matters
of government the courts are not astute to find
reasons for not issuing a mandamus where there is
no equally good remedy ¢; and where a person has
a public office and fails to carry out his duty the order
will be granted.®

It will be seen, therefore, that the order is a useful
remedy to compel the performance of duties under local
government law. It has been used, for instance, to
compel the election of a mayor, alderman, or town
clerk,® the holding of a municipal clection,” the levying

1 Stepney Borough Council v. John Walker & Sons, [1934] A.C. 365.

2 R.v. Dublin Town Clerk (1909), 43 I.L."T". 169.

3 R.v. Owen (1907), 72 J.P. 6o.

4 Rochester Corparation v. R. (1858), E.B. & E. 1024.

8 R. v. Bishop of Sarum, [1916] 1 K.B. 466.

8 R. v. Bristol Corporation (1843), 2 L.T.O.S. 155.

7 But this is now covered by an order under Local Government Act,

1933, 8. 72 (2).
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of a rate, the grant of compensation where a person
suffers by the exercise of powers under the Public
Health Acts, the obedience of local authorities to the
lawful orders of the Minister of Health, or of the Minis-
ter of Education. And, though we are here concerned
only with local authorities, it is equally applicable to
compel a Government dcpartment to carry out its
statutory functions, though not the functions which it
exercises by delegation from the King.

It is, of course, available only to compel the fulfil-
ment of duties. It cannot be used to order an authority
to excrcise purely discretionary powers. Nor will it be
issued to control the exercise of a discretion in the per-
formance of a duty. Where, for instance, a local
authority has power to approve or disapprove plans for
buildings, and by a reasonable exercise of its discretion
refuses, then the courts will not compel it to approve,
even if they would have approved if they had had the
power to do so.! On the other hand, if the authority
sees no reason to object to them, but neverthcless
attaches a condition to its approval, mandamus will
issuc to compel it to approve.?

The value of a mandamus is that if it is not obeyed by
the person to whom it is addressed, he becomes guilty
of contempt of court and liable to imprisonment under
a writ of attachment. This is of course not possible
where the order is addressed to a local authority; but
the persons who should act as members of the local

v Smith v. Chorley Rural District Council, [1897] 1 Q.B. 678; but under
the Public Health Act, 1936, any dispute will be settled by a court of
summary jurisdiction.

R. v. Tynemouth Rural District Council, [1896] 2 Q.B. 21q.
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authority may be attached,! and the court may order
some other person to fix the corporate seal or to do such
other acts as may be necessary to carry out its com-
mands.

(2) Orders of Prohibition and Certiorari

The orders of prohibition and certiorari must be
considered together, because they are issued according
to the same principles. The distinction between them
is that prohibition is issued to prohibit the doing of some
act which is threatened, while certiorari deals with acts
already done. The purpose of an order of certiorari is
to remove a case from one ‘‘ court >’ to another. It is,
therefore, used in the ordinary administration of justice
to remove, for instance, a case from a court where it
will probably be tried by a local and prejudiced jury to
a court where local influences are less likely to prevail.
In local government law, however, the kind of certior-
ari used is what is called ‘‘ certiorari to quash.” Its
purpose, that is, is to remove a case into the High
Court in order that, if necessary, the decision may
be quashed.

If prohibition and certiorari were used only for
“ courts >’ in the commonly accepted sense, we should
have no particular concern with them: but the notion of
‘ court > has been so extended during the course of the
last century that it may be said that whenever a public
authority takes a decision affecting private rights it is a
“court.” It is the deliberate intention of the High
Court to extend the orders in such cases, because other-
wise there would be no effective remedy available.

1 R.v. Poplar Borough Counctl (No. 2), [1922] 1 K.B. g5.
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‘“ My view of the power of prohibition at the present
day,” said Brett, L. J., in an oft-quoted passage in
R. v. Local Government Board,* ‘‘ is that the court should
not be chary of exercising it, and that wherever the
Legislature entrusts to any body of persons other than
the superior courts the power of imposing an obligation
upon individuals, the courts ought to exercise as widely
as they can the power of controlling thosc bodies of
persons if those persons admittedly attempt to exercise
powers beyond the powers given to them by Act of
Parliament.” The writs are therefore available when-
ever an administrative body has to perform a *‘ judicial
act,” and this means only an act which 1s not minister-
ial,? or in other words an act which is not just conse-
quential upon a previous determination of some other
authority. For instance, the appellate power of the
Board of Education to determine a dispute between a
local education authority and the managers of a non-
provided school was held in Board of Education v. Rice *
to be a judicial function which might be transferred by
certiorari. In R. v. Electricity Commissioners,* the Llec-
tricity Commissioners, who were established to co-
ordinate the supply of electricity throughout the
country, drew up a scheme which was alleged to be
ultra vires, and prohibition was issued to them. In
R. v. Minister of Health, ex parte Davis,® prohibition was
directed towards the Minister of Health because a
scheme submitted to him under the Housing Act, 1925,

1 (1882) 10 Q.B.D. 309 at p. 321.

2 R. v. Woodhouse, [1906] 2 K.B. 501 at p. 535.

3 [1911] A.C. 179; see ante, p. 154.

¢ [1924] 1 K.B. 171.

8 [1929] 1 K.B. 619.
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was found to be ultra vires. In R. v. London County
Council, ex parte Kntertainments Protection Association !
certiorari was issued to the London County Council to
quash a licence to open cinemas on Sundays which was
contrary to law. In R. v. IHendon Rural District Council,
ex parte Chorley,* the decision of the council to permit
mterim development was quashed by certiorari because
onc of the councillors present was financially interested
in the matter decided.

The purpose of the order of prohibition is to prohibit
the exercisc of jurisdiction by the *“ court »’; the purpose
of the order of certiorari to quash, on the other hand, is
to quash a decision already taken.® Actually, most
administrative decisions involve a long process, so that
generally speaking there is something alrcady decided
and yet somcthing remains to be done. Consec-
queuntly, it frequently happens that both writs arc
applied for at the same time. Certiorari quashes what
has alrcady been done, and prohibition prevents the
“court” from doing anything more. If this is not
dong, it is enough to secure prohibition, for this may be
issued so long as anything whatever remains to be done.
*“ An application for prohibition is never too latc so long
as there is something left for it to operate upon > ¢; and
it appears that this * something >’ may be purely conse-
quential and ministerial.> It is not uncommon for one
or both of the orders to be associated with mandamus.

1 [1931] 2 K.B. 215.

2 [1933] 2 K.B. 696; see ante, p. 152.

3 R. v. Electricity Commissioners, [1924] 1 K.B. 171.

* Re the London Scottish Permanent Building Society (1893), 63 L.J.Q.B.

112 atp. 113.
® Estate and Trust Agencies v. Singapore Improvement Trust, [1937] A.C. 8¢8.
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The decisions so far taken are quashed by certiorari
because they are invalid; the steps remaining are
prohibited because they will be invalid; and manda-
mus is given to compel the authority to start again and
do the act properly.

Certiorari and prohibition may be used where the
act donc or contemplated is ultra vires or where an un-
lawful procedure is used. They are, therefore, used
where an act is wltra vires because its procedure is con-
trary to natural justice—is unlawful because Parliament
“ must have intended > a just procedure to be used.*
They cannot be issued where there is no legal jurisdic-
tion at all. The best-known case is Re Clifford and
O’ Sullivan,? where the writs could not be issued to a
court martial administering ““ martial law * in Ireland
because martial law is not law at all, and a court martial
exercising such powers is acting completely extra-
legally. This doctrine has recently been applied to
justices who granted permission for the erection of a
cinema when their only power was to license a cinema
when completed.® Powers under the legislation in
question are usually exercised by county councils, and
presumably similar decisions by such councils could not
be quashed by certiorari. On the other hand, the
grant of a licence to a cinema to open on Sundays was
(before legislation of 1931) cqually extra-legal, and the
Court of Appeal nevertheless held that certiorari could
be issued.

1 See ante, pp. 150-59.

? [1921] 2 A.C. 570.

3 R.v. Barnstaple Justices, ex parte Carder (1937), 54 T.L.R. 36.

4

R. v. London County Council, ex parte Entertainments Protection Association,
[1931] 2 K.B. 215.
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The prerogative writs of certiorari and prohibition
had some defects. That of cost has been partially
removed by the new procedure laid down in 1938, but
it is still necessary to make an application for the
issue of the order nisi before the court or a judge,
so that the cost is higher than in the case of an
ordinary action. One of the major defects, how-
ever, was and is that the court may decide a procedure
to be ultra vires which has been followed for years.
The decision in R. v. Minister of Health, ex parte Davis
that the proccdurc used by the Liverpool Corporation
in the preparation of an improvement scheme was
invalid probably invalidated all the improvement
schemes in the country, though the power had been in
the legislation since 1919 and in many cases the schemes
had actually been carried out. The Housing Act,
1930, therefore established as law the procedure which
the court had declared to be invalid. In that Act and
in other subscquent legislation, the jurisdiction of the
courts has consequently becen severely restricted. The
provisions in the Second Schedule of the Housing Act,
1936, which re-enacts the provisions of the Housing
Act, 1930, apply to clearance orders, compulsory
purchase orders and redevelopment plans (which have
replaced improvement schemes) under that Act, and
are in substance the same as the rules applying to town
and country planning schemes under the Town and
Country Planning Act, 1932, and compulsory purchase
orders under the Local Government Act, 1933. Under
these provisions, notice of approval of the order, plan,
or scheme has to be published. Within six weeks of

1 [1929] 1 K.B. 619.
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the publication any person aggrieved may apply to the
High Court; and if the Court is satisfied that the order,
plan, or scheme is not within the powers of the appropri-
ate Act, or that the interests of the applicant have been
substantially prejudiced by any requirement of the
appropriate Act not having been complied with, it
may quash the order, plan, or scheme. Subject to this
power, the order, plan, or scheme ““ shall not be quest-
ioncd by prohibition or certiorari or in any legal
proceedings whatsoever, either before or after the
order is confirmed or the approval given, as the case
may be.” Thus, preliminary obstruction by prohibi-
tion is rendered impossible, and a period of six weeks
only is allowed for applications to quash; moreover,
the order, plan, or scheme may not be quashed on the
ground that the procedure was faulty unless the appli-
cant was substantially prejudiced thereby. This pro-
vides a convenient compromisc between the needs of
rapid and effective administration and the necessity
for providing some judicial control over the exercise of
administrative powers.

It was at one time thought that the jurisdiction of
the courts was altogether excluded by the use of some
such phrase as that the order or scheme should ‘‘ take
effect as if enacted in this Act.” It is reasonably clear
as a matter of history that the phrase was never in-
tended to have this effect. In Institute of Patent Agents
v. Lockwood,* however, statements were made in the
House of Lords which seemed to imply that the rules
of the Board of Trade under the Patents, Designs, and
Trade Marks Act, 1883, could not be declared invalid

! [1894] A.C. 347.
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because it was expressly enacted that they were to be
of the same effect as if they were contained in the Act,
and were to be judicially noticed. In Minister of
Health v. The King, ex parte Yaffe,' this interpretation
was rejected by the House of Lords. If the order or
scheme is ultra vires it is a nullity; being inconsistent
with the Act it cannot take eflect as if enacted in the
Act; and accordingly the courts may determine
whether it is a valid scheme—i.e. a scheme of the kind
which takes effect as if enacted in the Act.

§ 6. Effect of Fudicial Control

Judicial control of the kind described in this chapter
has certain obvious limitations. In the first place, it
comcs into use only if some person is prepared to under-
take the trouble and expense of litigation. Where the
unlawful activity of one authority affects another, steps
arc usually taken by the latter either to sue directly or
to move the Attorney-General to take action. But in
other cases action is taken only where there is some
substantial interest at stake. This means in practice
that unless some person is being deprived of a substan-
tial proprictary right no dereliction of duty by a local
authority and no unlawful straining of its powers will
come to the notice of the courts.

In the second place, the procedure of the courts is
expensive. Where a private person is criticising a
public authority, he knows that almost unlimited
financial resources will be opposed to him. He will
know that the defendants may employ the most expen-
sive counsel, so that his case may not be so well pleaded

1 [1931] A.C. 494.
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as theirs; and he knows that even if he wins in the
court of first instance the case is likely to be taken to
the Court of Appeal. Even if he wins there, he may
have to respond to an appeal in the House of Lords.
Thus he might have three judges in his favour in the
Divisional Court, three in the Court of Appcal, and
two in the House of Lords, but if three judges find
against him in the House of Lords, he will have to pay
his own costs and the costs of the defence in all three
tribunals. Where he has to proceed by way of a prero-
gative writ, the costs will be even heavier than in an
ordinary action.? For he must first make an applica-
tion to the Divisional Court for an order nisi to show
cause why a writ should not be issued. Then he will
have to appear again to answer the arguments of the
defence showing cause. If the rule is made absolute,
so that the writ is issued, there may be still further pro-
ceedings. In the case of a mandamus, the return may
be treated as a defence to a substantive action, and the
procecdings continue as in an ordinary action, while
in the case of certiorari to quash, the applicant must,
on the rcturn of the record, move the Court to quash
the proceedings. It is true that the taxed costs of the
proceedings taken by a successful applicant will be paid
by the defendants, but these are never the same as
those the applicant himself will have to pay, and there
is, moreover, the risk of ultimately losing the case on
appcal. Thus the English system of judicial control
is both dilatory and expensive.

1 The procedure by order under the Administration of Justice

(Miscellaneous Provisions) Act, 1938, may dispose of this particular
difficulty.
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Thirdly, it cannot in the nature of things be satisfac-
tory. Public authorities are not like ordinary defen-
dants. They rarcly dcliberately refuse to obey the law.
If they were perfectly aware of their duties and powers
they would seldom fail to carry out the former or
exceed the latter. Often they commit illegal acts
because the law is uncertain. Sometimes they do an
act in an illegal way when they have power to do it in
some other manner. What a local authority needs,
therefore, is competent legal advice before acting. It
can, of course, take the opinion of counsel—at a price.
But even that is available only when the authority is
doubtful of its legal position. It cannot prevent an
authority from unwittingly breaking the law.

The result is that the judicial control of local govern-
ment is comparatively inefficient, and even if consider-
able simplification of legal procedure were possible, it
would still, from its nature, be inefficient. In this
respect it contrasts with the administrative control
described in Chapter VIII. Let us examine the
advantages of the latter system.

In the first place, it is not left to the haphazard action
of a private individual. Permanent officials have the
duty of supervising various aspects of local administra-
tion. By means of returns, statistics, inspection, and so
on, they can keep themselves informed of the working
of the system. They can indicate not only what is the
legal way of working, but also what is the most efficient
way. They have powers to compel authorities to carry
out their duties. They can and do give and enforce
orders even though no specific individual is injured by
the authority’s failure to act.
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They can provide, moreover, an efficient and cheap
system whereby the private individual may appeal
against an act of a local authority. An expert can be
sent to examine the situation. The legal position can
be explored by an official who by practice has made
himself more familiar with local government law than
any judge can ever be. Most of the questions raised
are mixed questions of law and policy. The act must
be legal, but within the law it must also be expedient.
The central department can allow the appeal either
because the action was illegal or because it was in-
expedient or inequitable. The cost of this control falls
on the public, as it should do, not on the individual who
happens to be injured.

On the other hand, no one would suggest the com-
plete substitution of administrative control for judicial
control. The individual receives as fair treatment from
the Ministry of Health as from the High Court itself.
In fact, in some respects he is treated far more fairly.
He is not mulcted in solicitor and client costs whether
he wins or loses; he is not compelled to wait about for
hours or days while a previous case is being dealt with;
he complains if the Minister keeps him waiting for
three months and is pleased if the courts keep him
waiting for no more than a year. Nevertheless, there
are attributes of judicial procedure which make it more
attractive to him. He knows that a decision is ren-
dered openly, after open argument to which he can
listen, by a judge whom he knows to be completely
impartial. If he appeals to the Minister of Health, he
either submits something in writing, not knowing
whether anybody pays any attention to it or whether
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the local authority is not pulling strings behind his
back, or he has to present his case to a minor official
who sends in a report that he does not see and which
may or may not, so far as he knows, be considered. In
other words, the ordinary individual has faith in judges
and none in ‘‘ bureaucrats,” largely becausc he knows
(or thinks he knows) what goes on in court and he does
not know what goes on in the Ministry of Health.
Apart from what the individual thinks, the community
itsclf cannot permit the central authorities to act with-
out control other than the general political control of
Parliament. The Ministry may be the watch-dog of
local government, but somebody has to watch the dog.
It would not be difficult to devise a system which would
have most of the merits of judicial control and most of
the merits of administrative control and, perhaps, merits
which neither possesses—but that is not a problem
which need be considered in this book.
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post-war problem, 71-2; grants
for, 205-6

Hundreds, 19-20

Industrial Revolution, effects of,
33, 401

Injunctions against local authoti-
tics, 288-92

Inquest of Sherifls, 2

Inspection on behalf of central
departments, 2246

Interest,  disqualification  from
voting on account of, 106-9

Jenks, Edward, g

Joint boards, g8-100

Joint commttees, g7--8

Judicial controly in gencral, 261-
5; actions for damages, 265—
88; injunctions, 288-g2; declar-
ations, 292-3; Public Authoii-
tics Protection Act, 203-4;
prerogative writs and orders,
294~-306; habeas corpus, 205-6;
quo warranto, 206; mandamus,
297-300; prohibition and cer-
tiorari, 300-6; effects of, 306-10
See also Liability of local
authorities.

Justices of Labour, 25-6

Justices of the Peace, appointinent
of, 16; origin of, 24; devclop-
ment of functions of, 24-6;
control of local government by,
24-31; poor law and, 26-7;
highway  functions,  27-8;
supervision of, 28-9; in eigh-
teenth century, 29-30
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Land Utilisation, Report on, 73

liegal proceedings against local
authorities. See Judicial con-
trol; Liabulity of local authori-
tics.

Liabihity  of local authorities
as corporations, 140-5; ultra
vires contracts, 142; ultra vires
conveyances, 142-3; ncarly al-
ways vicarious, 265-6; crinunal
procecdings, 266; wlira wires
torts, 26H6-8; offiaals acting
under direct statutory powers,
268-70;  offiaals  requiring
special skill and  expetience,
270-2; eceneral rule, 272-4; ap-
plicaton  of special  powers,
274~7; breach of statutory duty,
277-82; misfeasance and non-
feasance, 282-8; statutory duty
to 1ecpar highways, 284-6; sta-
tutory duty to provide sewcts,
286-8; injunctions, 288-92;
relator actions, 289-¢2; declara-
tions, 202-3; Public Authoritics
Protecuon Act, 293-4; prero-
gative writs and orders, 2094—
3006. See also Judicial control.

Loans. See Borrowing powers.

Local authorities, list of, 5; organi-
sation of, 8o-118; description
of, 8o--6; London, 81; county
boroughs, 82; admunistrative
countics, 82-3; county districts,
83-4; parsh  mectings and
councils; 84-5; changes n, 85—

235 Co-operation among, 92—
100; franchise for, 100—4; com-
position of, 104-118; com-
mittee system, 119-31; oflicials
of, 131-7; powers of, 138-79;
finances of, 180-216; central
control of, 217-260; judicial
control of, 261-310; qualifi-
cations and disqualifications of
members, 104-10; as corpora-
tions, 138-59; borrowing
powers, 214~10; relations with
courts, 244-51. See also
Boroughs, Borough councils,
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Counties, County boroughs,
County councils, Liability of”
local authorities, Local govern-
ment, Parish councils, Rural
districts, Urban distiicts, ctc.

Local Boards of Health, 53—4

Local government, naturc of, 1—
17; meaning of, 1-6; distinction
from central government, 2-3;
local judicial authorities, 3; not
alogical division, 4; purposes of,
6-11; local self-government,
6-7, 17; classification of, 11}
local government law, 11-17;
development of, 18-71; period
of the Sheriff, 18-24; early
functions of, 19—21; feudalismn
and, 20-21; control by Justices
of the Peace, 24-31; urban
development and, g31-9; cffects
of Industrial Revolution, 33,
40—1; rcform of, go-51; 1n-
fluence of Methodism, 41-2:
poor law reform, 42-G; reform
of boroughs, 46-50; reform of
highway law, s50-1; develop-
ment of public health law, 51-C:
reform of counties, 58-02,
period of rationalisation, 67-71;
parties in, 113-15. See also
Local authorities, etc.

Local Government and Public
Health Consolidation Cornmit-
tec, 70-1, 173—4

Local Government Board, 46, 55

Local government finance, re-
form of, 68-9; cxpenditure and
income, 180-5; rate fund se1-
vices, 171-2; trading services,
182—-3; grants-in-aid, totals of,
184—5; borrowing powers, 214~
16, 246-50; audit, 232-8. See
also Grants-in-aid, Rates.

Local government franchise, re-
form of, 69; present law, 100-3

Local government law, nature ot,
11-17; relation to administra-
tive law, 15-17; progressive
consolidation of, 69—71

Local inquiries, 1557

INDEX

Local taxation. See Rates.

Location of Industry, Royal Com-
mission on, 73

London, government of, 81

Lord Mayor. See Mayor.

Mandamus, order of, 297-300
Mayor, functions of, 117~18; clec-
tion of, 118
Metropolitan borough councils, 81
Metropolitan Drainage Board, 95
Metropolitan police, 95
Metropolitan Water Board, g3
Militia, the, 22
Ministry of Health, origin of, 46.
See also Central control.
Ministry of Town and Country
Planning, 73
Misfeasance, 282-8
Municapal corporations.
oughs, Corporations.

Sce Bor-

National policy, furtherance of, in
local government, 71

Natural justice, 150-9

Non-county boroughs, meaning of,
82. See also Boroughs, County
districts.

Non-feasance, 282-8

Oflicials, professional character of,
131-2; obligation to appoint,
132—-3; central control over,
133-6

Parish councils, elections for, 112.
See also Local authorities.

Parish meetings, composition of,
104

Parishes, new system of govern-
ment for, 60—1; division of rural
districts into, 84~5; changes in,

92

Parliament, private Billsin, 167-76

Parliamentary franchise, 101

Part III authorities, disappear-
ance of, 77-8

Parties, in local government, 113-
15; controversy in committee,

129-31
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