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The Indian Union bas come into existence
in the most perfunctory manner imaginable.
The Instrument of Accession and the Stand-
still Agreement which  were  negotiated
between the Government of India and the
Indian States vest the Indian Prinees with
powers and  prerogatives which  cut npght
across the nght<and privileges of the peoplesof
hu.l’i:m States. Five hundred and cighty -two
States are unleashed as @ result of the aboh-
tion of Paramountey, which is contingent
on the withdeawal of Brittun tfrom  India.
There cannot be any unequal voking of the
Indian Provinees and the Indian States
the umonised polity ol India, 1t the new
Sovereign Republic of the future s to endume

as astrong and integrated entity .

The authors of this unigque book  have
examined the existing financial and cconone
systems of the States and Provinees and
have evolved an integrated system of finances
for the Union amidst i wealth of statistical
and other data. The necessity and useful-
ness of such i book at this juneture for our
constitution-ntakers and students of public

allairs can hardly be overemphasized.
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PREFACE

This is & hook more on the Indian States than on the Indian
Provinees, the Indian Union and Pakistan.

We have planned and executed this inquiry long before
Partition was ordained by the British Government and accepted
by the representatives of the future Indian Union, without
any fore-knowledge that the controversies of the past four
weeks in regard to the future of the Indian States would at all
take place. '

So far, no study has been made of the manifold problems
involved in uniounisation, particularly from the viewpoit of
the relationships which ought to subsist between the Indian
Provinees inside of a Union on the one parf and the Indian
States on the other, apart from the one-sided inquiries of the
Nind, Butler and Davidson Committees in the early thirties
of the present century. We have come across numerous diffi-
culties in our investigation of the problems rtlating to the
quantum of Paramountey, and that of the sovereignty of the
Indian Princes, particularly in regard to questions like finan-
cial contributions, taxes on income, customs, excises, salt, de-
fence, reconstruction finance ete. We, however, believe that the
thesis we have built up on the most up-to-date statisties, which
we were able to bring together with respect to these and many
other matters, would be accepted as a yard-stick for the mea-
surement of the problems involved in Unionisation.

While the book was in the hands of the printer, numerous
developments took place almost daily, nay hourly, and we
have made attempts to revise the MSS, by adding paragraphs
and foolnotes and by correcting data in each chapier, and
we venture to hope that though there will be some cause for
irritation on the part of the reader that the text has become
more or less out of date in isolated parts (eg. the adhesion
of Travancore to the Union), the march of events, including
the acceptance of a draft Instrument of Accession, a Standstill
Agreement and the actual adhesion of some States to the Union,
has not at all vitiated our argument.

‘We hold that the Indian States Department of the Gov-
ernment of India, over which Sardar Vallabhbhai Patel so ably



presides, has agreed to the Instrument of Accession and the
accompanying documents under duress, for we have not the
slightest doubt that the architécts of the Indian Union have
made frantic efforts -to bring almost every one of the Princes
into the Union, even before August 15, 1947. We consider
that this is a very tragie thing indeed, for no examination was
made of the implications of unionisation on this perfunctory
basis, in which the sovereignty of the Constituent Assemh]y
of India and of the Indian Union, leave alone the interests
of the people of the Indian States, has been virtually entrenched
upon. The Standstill Agreement will have to be revised within
a period of two years, and we believe that our inquiry and
statistics will come into considerable use when the re-defini-
tion of the relationships of the Princes and their durbais to
the Indian Republic of the future takes shape and permanence.

We have added an Introduction, setting out the texis of
the Instrument of Accession, the Standstill Agreement, and
the recommengations of the Union Constitution Committee of
the Constituent Ass‘embly on Union finance and borrowing,
with as little comment as possible, in order to fix the implica-
tions of our inquiry in their proper setting. No other course
(eg. printing them as an appendix) was possible for us, sinee
the book was completely set up in type even before we knew
the contents of the drafts of these three vital documents.

Since we had to traverse an unusual and almost uncharted
inquiry, we naturally sought, and gratefully reccived, assist-
ance from numerous friends, who would like to remain anony-
mous. To Col. Hori Lal Varma, formerly Political Minister
and acting Prime Minister of Rampur, we are obliged to sage
counsel and assistance. Pandit Dayanand Thapliyal has put
us under great obligation with cheerful help at every stage.
But no one is responsible for the views expressed by us, or
for the shortecomings of this book.

NEW DELHI, Lanka Sundaram.
July 30, 1947. } V. Vittal Babu.

I would like to state that the views expressed in this book
are entirely my own, and do not in any way involve the Re-
search Section of the Congress Party in the Central Legislature.

V. Vittal Babu.
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INTRODUCTION

*“The States have complete freedom—technically and legally they are
independent. Presently I will discuss the degree of independence which
we ourselves feel is best in the interests of your own States. But there
has grown up, during the period of British administration, owing to
the fact that the Crown Representative and the Viceroy are one and the
same person, a system of co-ordinated administration on all maiters of
common concern, which meant that the sub-continent of India acted as
an economic entity. That link is now broken. If nothing can be put in
its place, only chaos can result, and that chaes, 1 submit, will hurt the
States first —the bigger the State the less the hurt and the longer it will
lake to feel it—but even the biggest of the States will feel itself hurt just
the same as any small State.”

—Lord Mountbatten, in his address to the Conference of
Rulets and Representatives of States, on July 25, 1947.

Within a few days of the promulgation of the Indian
Independence Aect, setting up the two Dominions of India and
Pakistan, Lord Louis Mountbatten, who was accepted as the
first Governor-General of the Indian Union, set into motion
the entire machinery of the Indian States Department (which
is a re-incarnation of the Political Department of yesterday),
and brought into existence a new situation for the Indian
Princes. They were asked, peremptorily enough, to adhere
to either of the two Dominions, or otherwise face the conse-
quences of isolation. With an adroitness which must have
baffled both the Princes and the representatives of India, Lord
Mountbatten succeeded in bringing one by one the principal
Indian States into the Indian Union. Even the fire-eating
dewan of Travancore had to climb down and arrange for the
adhesion of his Maharaja to the Indain Union. The position
of certain other States, like Hyderabad and Bhopal, is still
obscure, and even this introduction to the book is likely to
become out of date on publication on account of the march
of legal developments irvolved in the adhesion of the States
to the Indian Union or Pakistan,

We have attempted to write this introduction last, in
order to make it possiblé that our main thesis, which is to
follow, is fixed in its proper setting. It is claimed that the
Princes have been bamboozled into agreements against their
will. We desire to show in the following pages that the Instru-
ment of Accession, the Standstill Agreement, and even the
recommendations of the Union Constitution Committee in the



X UNION FINANCES

sphere of finance and borrowing; are completely unrelated to
the implications of the proposed integration of the Provinces
and the States within the framework of the Indian Union.
As a matter of fact, the Instrument of Accession and the Stand-
still Agreement completely load the dice in favour of the
Princes, and by, comparison, the Constituent Assembly of India
loses its sovereignty and plenary powers in the sphere of union-
isation. In other words, the balance of advantage in these
documents is entirely in favour of the Princes, whose peoples
were not at all consulted during the fateful negotiations of
July 1947, between New Delhi on the one part and the Indian
States on the other.

When the history of India comes to be written, after the pre-
sent complexities and controversies disappear, and when a pro-
per perspective and sense of values becomes available, it will
be said that the constitution-makers have completely let down
the people of the Provinces and the States, by making it possible
for the Princes to retain their prerogatives and perquisites
ahnost untrammelled. It is more than likely that, during the
two-year period of the Standstill Agreement, the representa-
tives of the Indian Union and of the Indian States would sit
together and work out plans for a proper integration of the
fiscal and eeconomic systems of the two component parts of the
Union. If this is not altempted, the greatest possible harm wiil
be done to the people of the States and of the Provinces, who
must march shoulder to shoulder in their quest for sanctions
behind their Freedom, as a proud people, who are well knit
and ready to assume their national and international obliga-
tions with self-respect and confidence.

INSTRUMENT OF ACCESSION

The following is the Instrument of Accession for a raler
to accede to either of the dominions of India and Pakistan:

“Tnstrument of Accession of * * * *

Whereas the Indian Independence Aect, 1947, provides that
as from August 15, 1947, there shall be set up an independent
Dominion known as India, and that the Government of India
Act, 1935, shall with such omissions, additions, adaptations
and modification, as the Governor-General may by order specify,
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be applicable to the Dominioii of India; And whereas the Gov-
ernment of India Aect, 1935, as so adapted by the Governor-
General provides that an Indian State may accede to the
Dominion of India by an Instrument of Accession executed
by the ruler thereof: now therefore [ * * # # ruler of
J* * *in the exercise of my sovereignty in and over my said
State do hereby execute this my instrument of accession and
I hercby declare that 1 accede to the Dominion of India with
the intent that the Governor-General of India, the Dominion
Legislature, the Federal Court and any other Dominion autho-
rity established for the purposes of the Dominion shall, by
virtue of this my Instrument of Accession, but subject always
to the terms thereof, and for the purposes only of the Domi-
nion, exereise in relation to the State of * * * * (hereinafter
referred to as ‘‘this State’’) such functions as may be vested
in them by or under the Government of IndiagAct 1935, as in
force in the Dominion of India on August 15, 1947, (which
Act as so in foree is hereinafter referred to as ‘“the Act”).

2. I hereby assume the obligation of ensuring that due
effect is given to the provisions of the Act within this State
so far as they are applicable therein by virtue of this my
instrument of accession.

3. T accept the matters specified in the schedule hereto
as the matters with respect to which the Dominion Legislature
may make laws for this State.

4. 1 hereby declare that I accede to the Dominion of
India on the assurance that if an agreement is made between
the Governor-General and the ruler of this State whereby any
functions in relation to the administration in this state of any
law of the Dominion Legislature shall be exercised by the
ruler of this State, then any such agrecment shall be deemed
to form part of this instrument and shall be construed and
have effect accordingly,

5. The terms of this my Instrument of Accession shall
not be varied by any amendment of the Act or of the Indian
Independence Aet, 1947, unless such amendment is accepted
by me by an Instrument supplementary to this Instrument.

6. Nothing in this Instrument shall empower the Domi-
nion Legislature to make any law for this State authorising
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the compulsory acquisition of land for any purpose, but I
hereby undertake that should the Dominion for the purposes
of a Dominion law which applies in this State deem it necessary
to acquire any land, I will at their request acquire the land
at their expense or if the land belongs to me transfer it to
them on such terms as may be agreed, or, in default of agree;
ment, determined by an arbitrator to be appointed by the
Chief Justice of India.

7. Nothing in this Instrument shall be deemed to commit
me in any way to accepatnece of any future constitution of
India or to fetter my discretion to enter into arrangements
with the Government of India under any such future consti-
tution.

8. Nothing in this Instrument affects the continuance of
my sovereignty in and over this State, or, save as provided
by or under thig Instrument, the exercise of any powers, autho-
rity and rights now enjoyed by me as ruler of this State
or the validity of any law at present in force in this State.

9. I hereby declare that I execute this Instrument on
behalf of this State and that any reference in this instrument
to me or to the ruler of the State is to be construed as
including a reference to my heirs and successors.

Given under my hand this * * * day of August, 1947.

I do hereby accept this instrument of Accession, Dated
this * * * * day of August, 1947.

(Governor-General of India).

SCHEDULE

The schedule attached to the Instrument of Accession
which preseribes matters with respect to which the Dominion
Legislature may make laws for an acceding State are:

(a) Defence. 1. The naval, military and air forces of
the Dominion and any other armed force raised or maintained
‘by the Dominion; any armed forces, including forees raised
or maintained by an acceding State, which are attached to, or
operating with any of the armed forces of the Dominion. (2)
Naval, military and air force works, administration of can-
tonment arcas (3) Arms; fire-arms; ammunition; and (4)
Explosives.



INTRODUCTION xiii

(B) External Affairs: '1. External. affairs; the imple-
menting of treaties and agreements with other countries;
extradition, including the surrender of criminals and accused
persons to parts of His Majesty’s Dominions outside India.
(2) Admission into, and emigration and expulsion from, India,
including in relation thereto the regulation of the movements
in India of persons who are not British subjects domiciled
in India or subjects of any acceding State; pilgrimages to places
beyond India. (8) Naturalisation.

(¢)  Communications: 1. Posts and Telegraphs, including
telephones, wireless, broadcasting, and other like forms of com-
munication. (2) Federal railways; the regulation of all railways
other than minor railways in respect of safety, maximum and
minimum rates and fares, station and service terminal charges,
interchange of traffic and the responsibility of railway adminis-
trations as carriers of goods and passengers: the regulation of
minor railways in respect of safety and responsibility, of adminis-
trations of such railways as carriers of goods and passengers.
(3) Maritime shipping and navigation, including shipping and
navigation on tidal waters; Admiralty jurisdiction. (4) Port
quarantine. 5. Major ports, that is to say, the declaration
and delimitation of such ports, and the constitution and powers
of port authorities therein. 6. Aireraft and air navigation;
the provision of aerodromes; regulation and organisation of air
traffic and of aerodromes. 7. Lighthouses, including lightships,
beacons and other provisions for the safety of shipping and
aireraft. 8. Carriage of passengers and goods by sea or by
air. 9. Extension of the powers and jurisdiction of members
of the police force belonging to any unit to railway area out-
side that unit.

(d) Ancillary: (1) Elections to the Dominion Legis-
lature, subject to the provisions of the Act and of any ovder
made thereunder. (2) Offences against laws with respect to any
of the aforesaid matters. (8) Inquiries and statistics for the
purposes of any of the aforesaid matters. (4) Jurisdiction and
powers of all courts with respect to any of the aforesaid matters
but, except with the consent of the ruler of the acceding State,
so as not to confer any jurisdiction or powers upon any courts
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other than courts ‘ordinarily cxercising Jurisdietion in or in
relation to that State.-

STANDSTILL AGREEMENT
The following is the text of the Standstill Agreement :

Whereas it is to the benefit and advantage of the Dominion,
¢ India

Pakistan

ments and administrative arrangements in matters of common
concern should continue for the time being:

as well as of the Indian States that existing agrec-

Now, therefore, it is agreed between the parties that:—
1. No State shall be liable to pay any cash contribution
falling due after the 15th August, 1947 in so far as it exceeds
the value of any privilege or immunity which the State enjoys.
2. Until otherw1se provided by mutual agreement, a Statc
shall be entitlel to the continuance of any privilege or im-
munity whith it enjoyed immediately before 15th August, 1947,
provided that it continues duly to fulfil all conditions or reei-
procal obligations attached to each such privilege or immunity.

EXPLANATION
The term ‘‘cash contribution’’ and “‘privilege or immu-
nity’’ in the above clauses have the meanings assigned to
them in section 147 of the Government of India Aet, 1935.

3. (i) TUntil new agreements in this behalf are completed,
all relations and arrangements as to matters of common con-
cern now existing between the Crown and any Indian State
shall in so far as may be appropriate continue as between the

omini f Indis
Dominion of India and the State.

Dominion of Pakistan

(ii) In particular, and without derogation from the gene-
rality of sub-clause (1) of this clause, the matters referred to

above shall include the matters specified in the Schedule to this
agreement. ‘

. 4. Until otherwise provided by mutual agrcement, the
eriminal, revenue and civil jurisdiction heretofore exercisabie
in any Indian State of Class III as defined in para 11 of the
Indign States Committee’s Report 1928-29, by, or by persons
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acting under the authority of,'the Crown Répresentative shall
hereafter be exercisable by, or by persons acting under the
authority of the Government of the Dominion of India.

(Note:—This clause applies only to the non-jurisdictional and

L]

So e W~

[y
o O

semi-jurisdictional estates and talukas in Kathiawar
and Gujarat).

SCHEDULE

Air Communications. 11. Motor Vehicles.

Arms and equipment. 12. National Highways.
. Control of Commodities. 13. Opium.
. Currency and coinage. 14. Posts, Telegraphs and Tele-

Customs. phones.
. Defence. 15. Railways (including police
. External Affairs. and other arrangements, in
. Extradition. Railway lands).

. Import and Export Control. 16. Salt.
. Irrigation and  Electric 17. Taxation.

Power. 18. Wireless. .
FINANCE AND BORROWING POWERS

The following are the powers sought to be invested with

the Union Centre, in the spheres of finance and borrowing,
according to the Report of the Union Constitution Committee
of the Constituent Assembly of India:

“1. Revenues derived from sources in respect of which
the Federal Parliament has exclusive power to make laws
will be allocated as Federal revenues, but in the cases speci-
fied in the next succeeding paragraph the Federation will
be empowered or required to make assignments to Units
from Federal revenues.

“2. Provision should be made for the levy and, if neces-
sary,distribution, of the following taxes, viz., customs, Fede-
ral excises, export duties, death duties and taxes on income
other than agricultural income and taxes on companies.

“3. The Federal Government will have power to make
subventions or grants out of Federal revenues for any
purpose, notwithstanding that the purpose is not one with
respect to which the Federal Parliament may make laws.

“4. The Federal Government will have power to borrow
for any of the purposes of the Federation upon the security
of Federal revenues subject to such limitations and condi-
tions as may be fixed by Federal law.
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Lord Mountbatten had earlier created the ‘‘atmosphere’’
for this dictum by stating that ‘‘if any of the Indianm States
came to him for having a separate treaty—economic or mili-
tary-—with His Majesty’s Government, he would transmit
such a request to His Majesty’s Government.’”’ Inscrutable
are the ways of the British Imperialists! The same Vicerey
who, in his broadcast to the people of India, protested his
belief in the unity of India, offered to create two Dominions
in the country, transmit the wishes of Indian States to have
separate treaties with Britain, and finally rounded off his
exposition by declaring that the States are ‘‘absolutely free
to choose between one or the other of the Constituent Assem-
blies,”” though he felt that ‘‘geography would play a large
part in their decisions’’. The mischief is, thus, completely
wrought by Britain,* which proposes to quit India loug before
June 1948—the date set for it in the Declaration of February
20, 1947—but not before unleashing all the centrifugal forces
inside the community, whether they be the communalists in
the Provinces, or the medieval despots of Prineely India.

In case we exaggerate, let us quote a well-known adminis-
trator. On the showing of Sir C. P. Ramaswami lyer, the
Dewan of Travancore, the following will be the fantastic posi-
tion on the day when the Indian Union and Pakistan come
into existence: We have now ‘‘reached a stage when India
has to be divided into Hindustan and Pakistan—two States
which must maintain an unstable equilibrium, with possibilities
of perpetual conflict and frontier incidents, and with forcign,
commercial, excise, taxation, communication, defence and other
policies, in all likelihood, diametrically opposed to each other.
What was then to happen to the States like Travancore who
are not concerned with those quarrels and had their own special
problems to face? If the Congress, instead of allowing its
camp-followers to go about making fiery speeches and embar-
rassing administrations, came to grips with actual problems like
currency, communications, defence etc., and sought agreement,

* Accepting the British Plan of June 3, 1047, for tl.\o division of India,
the All-India Congress Committee, at its session in l)clh.l on June 15, passed
a resolution, of which the following are important portions : .

“The Congress has consistently ypheld that the unity of India must
be maintained. Ever since its inception, more than 60 years ago, the
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they would find that Travancére would go not only the pro-
verbial half-way, but three-quarters-way to meet them.’'®

India today lies prostrate before a master who promises to
do the vanishing trick. Truly, a Teviathan finds her even
otherwise unwieldy limbs mercilessly lacerated. We in this
country must now have two ‘‘sovereign’’ territories, call them
Pakistan, or Groups B and C, and the Union Centre. other-
wise Hindustan or Group A. In addition, we may have nume-
rous independent kingdoms springing out of nowhere, for if
we are to believe Britain, 582 prinees will become completely
sovereign the moment Paramountcy becomes abolished, and
there are the Bhopals, the Travancores and the Nizams who
are willing to oblige Britain, in the time-honoured fashion of
Quaid-e-Azam Jinnah and his Muslim League.}

India is to be divided and regrouped, whether one likes
it or not, and we as a people struggling for our sFreedom can-
not wait even for the day on which Britain is to quit. but must
straightaway grapple with the gigantic problems of *he pro-
posed division and regrouping of territories comprising the Pro-

Congress has laboured for the realisation of a free and united India and
millions of our people have suffered in this great cause. Not only the
labours and sacrifices of the past two generations. but the long course
of India's history and tradition bear witness to this essential unity.
Geography and mountains and the seas fashioned India as she is, and
no human agency can change that shape or come in the way of her final
destiny. Economic circumstances and the insistent demands  of
international affairs make the unity of India still more necessary. The
picture of India we have learnt to cherish will remain in our minds
and hearts. The All-India Congress Committee earnestly trusts that
when present passions have subsided, India’s problems will be viewed
in their proper perspective, and the false doctrine of two nations
in India will be discredited and discarded by all.

“ The proposals of June 3, 1947, are likely to lead to the sccession
of some parts of the country from India. However much this may
be regretted, the All-India Congress Committee accepts this possibility
in the circumstances now prevailing.”

* At a press conference at Trivandrum on June 11, 1947.

+ The decisions of the Partition Council are not available {0 us, and
it is not possible to say with certainty how the assets and liabilities of the
Indian Union and Pakistan would become separated. We are, however,
given to understand that the spokesmen of Pakistan found themselves
to be tied up into knots, as a result of the inextricable character of the
administrative polity of India. We are further given to understand
that Mr. Jinnah had to concede the principle that the Indian Union is
the ‘“‘successor State,” though he is still loudest in proclaiming to the
world that the Indian Union is merely Hindustan, which is left behind
in India after Pakistan has been lopped off and created into a separate
entity !
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vinces and the States, either into one polity or two, or even
into a heterogeneous-mass of polities in which the six hundred
odd Princes become sovereign.

For the purposes of this monograph, we assume Group A
of the Cabinet Mission Plan to be the Indian Union, and Paki-
stan (comprising broadly Groups B and C) must be presumed
to have the same problems as the Union Centre, though to a
smaller extent. The division of assets and liabilities between
two Indias is a gigantic problem which we do not propose to
discuss in detail, for we are only concerned with the problems
of the integration of the Provinces with the States, even sup-
posing that the latter would have their allegiance divided
between two sovereign Indias in the future.

Though the Declaration of the British Cabinet Mission
of May 16, 1946, regarding India’s future is declared to be
inoperative with reference to the Provinces, the British plan
of June , 1947, (paragraph 18) maintains unchanged what Lord
Pethick-Lawrence and his colleagues had laid down for the
States. For our purposes in this chapter we have to begin
with the Cabinet Declaration, and visualise the manner in which
the States can become yoked to the Provinces in the Indian
Union, or even Pakistan, though geography, in terms of FLord
Mountbatten’s prognostication, does not provide even half a

dozen States for integration with Mr. Jinnah’s Dominions to
the Tast and the West.

A new precedent is created in Indian and interational his-
tory by the proposed reliquishment of Paramountcy by the
Crown in respect of the States. The Cabinet Mission (para-
graph 14) states: ‘‘It is quite clear that with the attainment
of independence.by British India, whether inside or outside
the British Commonwealth, the relationship which has hitherto
existed between the Rulers of the States and the British Crown
will no longer be possible. Paramountcy can neither be re-
tained by the British Crown, nor transferred to the new Gov-
ernment........ ’>  The intention of His Majesty’s Govern-
ment to reliquish Paramountcy, which in other words means
the revesting of sovereignty with the Princes, has created an
exceptionally difficult position in India. While it is clear
that the vast majority of the 582 States would eventually come
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into the Indian Union, or Hindustan, it is obvious that quite a
good few of the major States may contract out of the Union.
The sabre rattling of the Dewan of Travancore is a typical
illustration of the desire, if it were possible, of some of the
States to remain in isolation and in medieval grandeur. The
N.izam of Hyderabad, who has declared his independence, and
is reported to be ready for-the establishment of his Legation in
London, also supplies another illustration of the present por-
tent to the fortunes of India.* As we write, there is an appre-
ciable agitation among certain States to function as a virtual
‘‘Rajastan’’, and the resignation of the Nawab of Bhopal from
his office of Chancellor of the Chamber of Princes, coupled with
the proposal for the formation of a group of States which
adheres to his ideology, must necessarily compel us to recognise
one point of exceptional importance. This deals with the possi-
bility, at any rate for a considerable period, of jcertain States
electing to stay out of the Indian Union or even Pakistan. [If

* In a firman issued on June 12, 1947, the Nizam of Hyderabad declared
as follows :

* The result in law of the departure of the Paramount Power in the
near future will be that I shall become entitled to resume the status of
an Independent Sovereign. But the question of the nature and extent
of the association or relationship between my State and the units in
British India remains for decision at a later stage, when their constitution
and powers have been determined. Whatever form of constitution they
ultimately adopt, it will be the desire of Hyderabad to live in closest
friendship and amity with both. Meantime, I and my Government will
lose no opportunity of reaching, by active negotiations, working agree-
ments on matters of common interest for the mutual benefit of all.
When the time comes to decide on the nature of the States’ association
or relationship with new units after they have settled their constitutions,
I shall continue to be guided by the consideration of the best interests
of both Hyderabad and India as a whole.”

Earlier in the firman the Nizam claimed that the division of Indian
Provinces as ordered by the British in the Plan of June 3, 1947, was
communal, and that, since in his territories the Hindus and Muslims
have always been regarded ‘ as the two eyes of the State,” he could
not join either of the Constituent Assemblies of the Indian Union or of
Pakistan!

At his press conference to New Delhi on July 7, 1947, Ambassador
Henry Grady declared categorically that the U. S. A. docs not propose
to establish any legations as such in any of the States, though he admitted
that the question of the establishment of consulates in some of the bigger
States will have to be considered in terms of the volume of work available.
Sir Hartley Shawcross, Attorney-General, during the course of the debate
on the Indian Independence Bill, on July 14, 1947, declared that the
British Government ‘‘do not propose to recognise the States as separate
international entities.”” It is, however, not clear to us whether Britain
would reject the claimn of Hyderabad and other States of the same ilk
to establish Legations in London.
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the Nizam, Travancore and Bhopal are illustrations with veler-
ence to a possible single Union, Kashmir and Manipur are vital
examples of a similar decision on the part of rulers to stay out
with reference to Pakistan.

For our immediate purposes, we must take note of two seis of
factors which are bound to determine the fortunes of the Iudign
Union. It would appear that His Majesty’s Government have
decided to abolish the office of the Crown Representative and
the cntire Political Department of the Government of India,
in addition to the abolition of Residencies in the States, even
long before June 1948, the date on which the British propose
to quit India. As has been said earlier, the abolition of Para-
mountey and the revesting of the States with sovereign powers
might, at any rate as far as a few of the major States are
concerned, create a situation in the country which would not
be far dissimidar to that prevailing after the death of Auran-
razeb. We are not suggesting that virtual anarchy would
result if the States choose to stand out of the Union Centre.
But we do suggest that enormous problems enveloping political
relations, constitutional practices, financial problems, defence
etc., would emerge from the situation arising out of Britaiu’s
decision to quit India, and the Crown’s decision to disappear
from the States. 1t is necessary for us here to state the position
as it exists today, in order that certain reasonable conciusions
might be drawn, which are calculated to help bring the States
into the Indian Union, which would at onee be comprehensive
and of an enduring character.

Today the Viceroy and Governor-General of India has a
dual capacity, one with reference to the administration of the
Provinces, and the other (as Crown Representative) dealing
with the States. The Political Department of the Government
of India had upheld the Butler Committee recommendation
that ‘‘Paramountcy must remain paramount’’. In [fact, the
Political Department, with its hierarchy of Residents in the
States, had come to function all these long years both as a
party and a judge with reference to the Princes. If there is
maladministration and fiscal injustice in the States teday, the
greater portion of the responsibility must be laid at the door-
step of the Political Department. The “‘administrative deci-
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sions’’ of the Political Department have become more the
firmans of a Moghal Emperor or the encyclicals of the Pope,
than the decisions of a judicial body. We are not here con-
cerned with the tyranny of the Political Department, or the
injustice to the States as they exist today. We are, however,
cqneerned with the problems arising out of the abolition of
Paramountcy, and what is euphemistically called the revesting
of the States with the attributes of sovereignty.

NATURE OF PARAMOUNTCY
The Butler Committee (paragraph 57) clearly deseribes
Paramountcy as follows: ‘‘Paramountey must remain paca-
mount; it must fulfil its obligations, defining or adapting itself
aceording to the shifting necessities of the time and the pro-
gressive development of the States.”” This definition of Para-
mountey must now be considered to be a thing of the past, but
since the States would become vested with the attributes of
sovereignty, which do not exist at present and which had not
at all existed before, it is necessary that a brief examination
of the question of Paramountcy is undertaken at this place.
An elaborate case on treaty rights has been put up in the
joint opinion of legal luminaries like Leslie Scott, Stuart Bevan,
Wilfrid Green, Valentine Holmes and Donald Somervell, on
behalf of the Indian States, (Appendix 111 to Butler Committee
Report) which may be summarised as hereunder:
(1) The relationship between the States and the
Crown is determinable by legal principles;
(2) The States possess all original sovereign powers,
except those which have been transferred to the Crown;
(3) Such transfer has been effected by the States
concerned and in no other way;

(4) The consent of a State to transfer sovereign rights
to the Crown is individual to that State, and the specific
agreement involving that transfer is investigable to deter-
mine the rights and obligations created;

(5) Where such transfer of sovereign power by a
State is made informally, the onus of proof of such
transfer rests with the Crown;
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(6) The' relationship of the Crown as Paramount

Power in the States involves mutual rights and obligations,

and does not confer upon the Crown any authority or dis-

cretion to do acts which are not necessary for the exercise

of such rights and the performance of such duties; and
(7) The relationship of States is only with the Crowp,

and the rights and obligations of the Crown are of such

a nature that they cannot be assigned to or performed by

any persons who are not under its control.

This opinion of Counsel on the welter of treaties, engage-
ments and senads, which exist between the Princes on the one
part and the Crown on the other, is today of greater practical
import than it was at the time when he opinion was given in
1928 for submission to the Butler Committee. It must, how-
ever, be remembered that the Paramount Power congistently
resisted the claims of the States to sovereignty in operation, and
a resumé of this controversy would prove very helpful, in re-
gard to the delimitation of the future relations between the
States on the one part and the Union Centre on the other.

In the famous Baroda Case (1873-75), misrule on the part
of the ruler was utilized as justification for intervention by the
Paramount Power in the internal administration of the State.
In the Manipur Case (1891-92) the plea that the ruler was in-
dependent was rejected, and the dictum was laid down that
‘‘the principles of international law have no bearing upon the
relations between the Government of India as representing the
Queen Empress on the one hand and the Indian States under
the suzerainty of Her Majesty on the other’’. It was also fur-
ther laid down that ‘‘the paramount supremacy of the former
presupposes and implies the subordination of the latter.”’*

Apart from further definitions of Paramountcy available,
e.g., in Lord Minto’s speech at Udaipur on November 3, 1909,
ete., the famous dictum of Lord Reading with reference to the
Nizam must be recorded here. On Mareh 27, 1926, the Nizam
wrote to the Viceroy and Governor-General of India, claiming
that in the internal affairs of Hyderabad the Nizam stood ‘‘on
the same footing as the British Government in India in respect

* These cases are fully reported at pages 16-18 of the Butler Committee

Ronnrt.
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of the internal affairs of British India.”” The following is the
operative portion of the Nizam’s claim: -‘‘Save and except in
matters relating to foreign powers and policy, the Nizams of
Hyderabad have been independent in the internal affairs of
their State, just as much as the British Government in British
l.ndia. With the reservation mentioned by me, the two parties
have on all occasions acted with complete freedom and inde-
pendence in all inter-governmental questions that naturally
arise from time to time between neighbours. Now the Berar
question is not and cannot be covered by that reservation. No
foreign power or policy is concerned or involved in its exaniin-
ation, and thus the subject comes to be a controversy between
the Governments that stand on the same plane without any
limitations of subordination of one to the other.” (Italics
ours.)

Lord Reading in his reply on March 27, #1926, disputed
this claim, and reiterated the point that the Nizam, had, (n a
par with other rulers, received a senad from the British Gov-
ernment in 1862, that the right of the British Government to
intervene in the internal affairs of the Indian States is one of
the consequences ‘‘necessarily involved in the supremacy of
the British Crown,’”’ and that the Nizam has the glorious title
““PFaithful Ally’’. Lord Reading further laid down as follows:
“The sovereignty of the British Crown is supreme in India,
and therefore no ruler of an Indian State can justifiably claim
with the British Government on an equal footing. [Its supre-
macy is not based only upon treaties and engagements, but
exists independently of them, and quite apart from its prero-
gative. In matters relating to foreign powers and policies, it
is the right and duty of British Government, while serupulously
respecting all treaties and engagements with Indian States, to
preserve peace and good order throughout India.”’

Proceeding, Lord Reading said: ‘““The right of the British
Government to intervene in the internal affairs of Indian States
is another instance of consequences necessarily involved in the
supremacy of the British Crown. The British Government
have indeed shown, again and again, that they have no desire
to exercise this right without grave reason, but the internal,
no less than the external, security which the Ruling Princes
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enjoy is due ultinlately to the protecting power of the British
Government, and where imperial interests are concerned, or
the general welfare of the people of a State is seriously and
grievously affected by the action of its Government, it is with
the Paramount Power that the ultimate responsibility of taking
remedial action, if necessary, must lie. The varying degrees
of internal sovereignty which the Rulers enjoy are all subject
to the due exercise by the Paramount Power of this respon-
sibility...... It is the right and privilege of the Paramount
Power to decide all disputes that may arise between States or
between one of the States and itself, and even though a Cocurt
of Arbitration may be appointed in certain cases, its function
is merely to offer independent advice to the Government of India,
with whom the decision rests.’’

We have not dwelt with this question of Paramountey and
the proposed getrocession of sovereignty to Indian Princes, at
this great length, in order merely to whet historical or academic
curiosities.* Vital principles are involved in the proposed entry
of States, at any rate a greater portion of them, into the
Indian Union. Even though such entry is subject to the exe-
cution by the rulers of the States of specific Tustruments of
Accession, the powers of the Union Centre must be put beyond
a shadow of doubt, if the proposed politico-economie integra-
tion of Provinces and States is to endure. Does the Union
Centre, as at present contemplated to include the States, possess

* The following resolution was passed by the Standing Committee of
the All-India States Pcoples Conference, at its session in Delhi on June 12,
1947 ¢

“ Tt is the considered opinion of the Standing Committee of the

All-India States Peoples Conference that, on the termination of Para-
mountcey, sovereignty should, as a matter of course, rest in the people
of the States. In view of this, the attempt of the rulers of States in
certain agencies, at the instance of local residents, to form Councils of
Rulers of States, to annex to emselves certain administrative functions
of Paramountcy, is indefensible and constitutes a serious encroachment
on the sovereign rights of the people. So long as the States are not
sufficiently democratised to enable thé people of the States to exercise
their sovereignty, the administrative functions of Paramountey should
continue to be exercised by the Interim Government of India, which
commands the confidence of the people of the States as well. The
Committee further calls upon the States that during the intervening
period, popular interim Governments should be established in the States
or groups of States, and that steps should be taken for setting up a suitable
machinery in each State or group of States, for framing the constitution
on the basis of full responsible government through a Constituent Assembly
composed of the duly elected peoples’ representatives.”’
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that specific quantum of sovereignty which alone can keep the
Provinces and States together, in a framework of polity and
administration which can weather the storms of organised,
political life of today and tomorrow? If the Union Cenire is
made to possess these attributes of sovereignty, then it is bound
tg be based on a solid foundation. If, however, the Union
Centre is not vested with these attributes of sovereignty, en-
veloping suzerainty and control over even a categorical list of
items relating to policy and administration inside I[ndian
States, then such a Union Centre is not worth the paper on
which its Constitution is to be written. A Union Centre which
is denied minimum attributes of sovereignty, especially over the
States, would become a mockery, and need not be created at all,
even at the risk of not having an Indian Union, which is capa-
ble of including the States.

It is neeessary to record here the viewpoiyt of the Con-
gress. While regretting that the position in regard to political
and constitutional liberty in States is not as it should be, the
All-India Congress Committee, in a resolution passed at its
Delhi session of June 15, 1947, refuted the British interpreta-
tion of Paramountcy. The following is the opcrative portion
of this resolution: ‘‘“The Committee does not agree with the
theory of Paramountcy as enunciated and interpreted by the
British Government; but even if that is accepted, the conse-
quences that follow from the lapse of Paramountey are limited
in extent. The privileges and obligations, as well as the sabsist-
ing rights as between the States and the Government of India,
cannot be adversely affected by the lapse of Paramountey.
These rights and obligations have to be considered separately
and renewed or changed by mutual agreement. The relation-
ship between the Government of India and the States would
not be exhausted by the lapse of Paramountcy. The lapse does
not lead to the independence of the States. Both from the point
of view of the spirit underlying the memorandum of May 12,
1946, and the Statement of May 16, 1946, as well as the
acknowledged rights of the people all over the world today, it
is clear that the people of the States must have a dominating
voice in any decision regarding them. Sovereignty, it is
admitted, resides in the people, and if Paramountry Japses,
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resulting in the ending of the relationship of the States to the
Crown, the inherent rights of the people are not affected thereby
for the worse. The arrangements made under Paramountey in
the past dealt, infer alia, with the security of India as a whole.
In the interest of that security, various agreements were agreed
to, limiting the power of the States’ authorities and at the
same time granting them protection. The question of the
security of India as well as other matters are as important
today as at any time previously, and connot be ignored in
deciding the future of the States. The All-India Congress
Committee cannot admit the right of any State in India to
declare its independence and to live in isolation from the rest
of India. That would be a denial of the course of Iadian
history, and of the objectives of the Indian people today. The
All-India Congress Committee trusts that the Rulers of the
States will appreciate fully the situation as it exists today, ard
will in full co-operation with their people enter as democratic
units in the Indian Union, thereby serving the cause of their
own people, as well as of India as a whole.”’

Right through the course of the argument of this book,
we have strictly adhered to the point that the Princes who
come into the Indian Union, at any rate so far as they are
to be revested with sovereignty attributed to the Paramount
Power prior to their entry, must voluntarily surrender definite
portions of that sovereignty. There is no. question of any
coercion on the part of the proposed Union Centre, or the
Provinces, to rope the States into a political and administrative
framework against their will. And, yet, it is clear as crystal
that chaos must be avoided in the relations inter se of the States
and the Union Centre, of Indian States among themselves, and
of the States and the Provinces, now that the Provinces are
permitted direct dealings with adjacent States. In framing
this dictum of ours, we are swayed only by the imperative con-
sideration that geographically the States and Provinces are
interwoven into a mesh, from which they cannot be extricated
either today or tomorrow.

Thus, we arrive at the point where some of the attributes
of the Paramount Power, which are in operation today, must
become vested with the Union Centre, for otherwise the Indian
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Union would become widowed of power and purposiveness. In so
far as fiscal and economic matters are concerned, the broad pro-
position must be enunciated here as being beyond all shadow
of doubt, that it is not the intention of constitution-makers
today that the Union Centre must be something like a Zuli-
gercign or a Hanseatic League. The Union Centre must be a
State integral to both the Provinces and the States. Perbaps,
we should say that the States and Provinces are integral to the
proposed Union Centre. There is no alternative to an organic
Union enveloping, to the extent possible in the prevailing eir-
cumstances, both States and Provinces, for otherwise the pro-
posed Union Centre would lack stability, and would crumnble at
the first wafting of an unfriendly breath.

VOLUNTARY ENTRY OF STATES

The States must come into the Indian Unjon or Pakistan
obviously of their own volition. They cannot Le coerced into
such an entry into the polity of India. In fact, one of the
statements of Pandit Nehru at the recent Gwalior Sessior of
the All-India States’ Peoples’ Conference created for that
leader of the Interim Government a delicate si‘nation, for he
said that such of the States which choose to remain outside the
framework of the Indian Union would be virtually indulging in
a hostile act. The fact of the matter is that the States, at any
rate some of them, are staying out, and would continue te stay
out for some time to come. In other words, the presumption is
that the States which stay out of the Union would become the
latest sovereign satrapies of the Atomic Age. There caunot he
any binding procedure for or controlling authority over, the
States, which, for example, was visualised in the Constitu-
tion Act of 1935.

The resolutions passed by the Princes on January 29, and
on April 2, 1947, which laid down the lines on which the States
are willing to treat with the Constituent Assembly now in
session and with a Union Centre, are no longer documents of
binding value as regards Princely India! In the first place,
the prestige, authority and unity of the Chamber of Prinees
have been reduced to almost the vanishing point, thanks largely
to a wide degree of divergence of opinion among the individual
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Princes comprising it, leave alonie the added difficulties which
the staying out of some of the premier States like Hyderabad
from the Chamber itself, and the passage of events, after the
Cabinet Declaration of May 16, 1946, have brought into exist-
ence. Secondly, a good many of the States have already come
into the Constituent Assembly without any reference to, angl
obviously in defiance of, explicit or implied understandiungs
ingide the Chamber. Thirdly, it is now widely assumed that
the Chahcellor of the Chamber of Princes, the Nawab of Biopal,
and the Princes who share his views, are likely to secede from
the existing Chamber, and form a body of their own, on the
basis of the well-known technique of Pakistan ideology. With
all these qualifications, it is clear that these two resolutions of
Princely India must be examined in some detail.®

The resolution of January 29, 1947, declares: ‘‘The States
will retain all ¢ubjects and powers other than those ceded by
them to the Union. Paramountey will terminate at the close
of the interim period, and will not be transferred to or inherited
by the new Government of India. All the rights surrendered by
the States to the Paramount Power will return to the States.
The proposed Union of India will, therefore, exercise only such
functions in relation to the States in regard to Union subjects,
as are assigned or delegated by them to the Union. Every State
shall continue to retain its sovercignty and all rights and
powers, except to the extent that those rights and powers have
bgen exp'ressly delegated by it. There can be no question of
any powers being vested or inherent or implied in the Union
in respeet of the States, unless specifically agreed to by them.”’

Under their resolution of April 2, 1947, the Princes de-
.clared their willingness ““to render the fullest possible co-opera-
tion in framing an agreed Constitution and to make all genuine
efforts towards facilitating the transfer of power on an agreed
basis.”’ Basing their position upon the statement of Premier
Attlee on February 20, 1947, the Princes declared that *‘all
the rights surrendered by the States to the Paramount Power
will revert to them, and they will be in a position, as ndcpen-

A

. ’Since the above was written, the Chamber of Princes underwent a
quick process of disintegration, and was actually wound up.
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dent- Units, to negotiate fréely in regard to their future
relationship with others concerned.”’ (I{alics ours.)

It was on this basis that the Chamber of Princes ostab-
lished a Negotiating Committee which held parley with a
similar Committee of the Constituent Assembly, specifically to
(ecide the question of the distribution of seats in the Consti-
tuent Assembly (which, incidentally, conforms to the disposition
set out in the First Schedule to the Constitution Act), and to
determine the method by which the representatives of the
States should be returned to the Counstituent Assembly:

Pandit Nehru, as spokesman of the Committee of the
Constituent Assembly, treating with the States’ Negotiating
Committee, made three points of importance, In the first place,
the Cabinet Mission’s Statement of May 16, 1946 was accepted
tn toto, and an assurance was given on behalf of the members
from the Provinees in the Constituent Assemply that there
would not be any compulsion at all for rulers, as individuals,
groups or otherwise, to come into the Constituent Assembly.
Secondly, a pledge was given that the Constituent Assembly
would not interfere with the monarchical form of government
in the Indian States. And, thirdly, an assurarce was given
that the question of territorial readjustment, which had
assumed such a tremendous significance with reference to
Indian Provinces (Groups A, B and C)—division, as well as
integration— would not arise with reference to the States. How-
cver, Pandit Nehru said: ‘T can concede territorial boundaries
being changed for economic reasons, for facilitating movern-
mental purposes, ete., but any such territorial readjusument, we
are quite clear, should be made with the consent of the parties
concerned, and not be forced down.”” In other words, it was
agreed, as a result of the joint consultations of the Negotiat-
ing Committee of the Constituent Assembly and the States’
Negotiating Committee, that even for the limited purpose of
participation by the States in the Constituent Assembly, ihe
existing structure of Princely India would not be altered-—a
proposition which naturally could not be presumed to have the
consent of the Praja Mandal in any individual State. How-
ever, even these self-denying ordinances on the part of the
representatives of the Provinces in the Constituent Assembly,
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and the sacrifice of the democratic principle, had not persuaded
all the Sta_tes to come into the Constituent Assembly, even for
the limited purpose of discussing the basis on which the States
should function in the Union Centre. For, participation in the
Constituent Assembly does not, even by the longest chalk, mean
adhesion to the Indian Union.*

PRECEDENTS OF CONSTITUTION ACT

It is here that some of the precedents available to us in the
Constitution Act become very valuable, in so far as they indi-
cate the manner in which the States might, by and large, have
ultimately to decide to come into the Indian Union. Sectious
5 and 6 of the Constitution Act deal in an exhaustive manner
with the accession to the Federation of the States. While it is
truc that Federation as envisaged in the Constitution Act is
no longer tenable, and that we have marched a good distance
away from mere Federation under the Crown—though initially
the Indian Union will only have Dominion Status—it is clear
that at various points the scheme of Federation adumbrated
in the Constitution Act, and the possible series of arrange-
ments which must emerge from present discussions for the
participation of States in the Indian Union, overlap each other.
(Jt is gratifying for us to record here that, after this inquiry
was completed and the MSS was set up in type, the debate in
the British DParliament on the Indian Independence Bill con-
clusively proved our basic contention that, whether one (parti-
cularly the Princes) likes it or not, the Constitution Aet still
supplies the plinth on which the constitution of the Indian
Union, or of Pakistan, must be erected. The Act has no validity
in law, but its precedents cannot be ignored at all by constitu-
tion-makers today or tomorrow.)

* Announcing his acceptance of the Cabinet Mission Plan of May 16
1946, and his decision to send a delegation to participate in the Constituent
Assembly of the Indian Union, the Maharajah of Mysore, in a message read to
a press conference at Bangalore by his Dewan on June 17, 1947, observed
as follows :

“On the constitutional proposals for the Federation that may
emerge from the deliberations of the Constituent Assembly, and on the
particular arrangements, agreements or conventions that may be decided
upon with special reference to the conditions in Mysore, will depend the
ultimate issue whether the State of Mysore should join such Federation or

-come to any other arrangements with the neighbouring areas.”

[y
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Under the Constitution Act, Federatioh would not Lave
been promulgated unless at least the Princes of the States hav-
ing an aggregate population of 50 per cent of the total popu-
lation of all the States declare, through Instruments of Acces-
sion, their intention to come into the Federation. No such pro-
v.ision is needed now for the participation of States in the Indian
Union, or for that matter in Pakistan. A period of twenty years
has been set in under Section 6(7) for the cstablishment of
Federation for the States to come into it, after which special
procedurce was laid down for the States which initially elected
to stand out of the Federation. No such limit is envisaged in
the discussions of the Negotiating Committee of the Consti-
tuent Assembly and the States’ Negotiating Committee, cven
though the Union Powers Committee has laid down a maxi-
mum period of fiftcen years for the incoming States to bring
their administrative, fiscal and economic systems to the levels
prevailing in the Provinces. .

Under the Constitution Act, the King would have played
a vital role, to the extent that he alone would be the authority
for the promulgation of Federation as the Constitution for
India. Today the Crown disappears completely, and the Con-
stituent Assembly is the only sovercign body which is to lay
down the basis of the Constitution, the terms on which the
States are to participate in it, and the Treaty which should
ultimately govern the liquidation of the Indo-British rela-
tions of the past two centuries,

Two other points of intcrest must be discussed here. What
would be the character of the Instrument of Accession which
rulers are to exceute with reference to participation in the
Indian Union, or in Pakistan? The Constitution Act lays down
that the ruler should specify, in the Instrument of Accession
binding his State to the Federation, the terms on whiclk he
would enter the Federation, and undertake the obligation ‘‘of
ensuring that due effect is given within his State to the pro-
vision of this Act, so far as they are applicable therein by virtue
of his Tnstrument of Accession.’”’ The Instrument of Accession
shall specify the matters which the ruler accepts as matters
with respect to which the Federal Legislature (the Constituent
Assembly today) may make laws, and the limitation, if any,

TT ™ o
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to the power of the Federal Legislature to make laws for his
State, and ‘‘the exercise of the executive authority of the
Federation in his State.”” There is provision for supplementary
Instruments of Accession to be executed by rulers ‘‘extending
the functions which, by virtue of that Instrument, are exer-
cisable by His Majesty or any Federal Authority in relation to
the States.”” No Instrument of Accession will be deemed valid
or accepted by the King, if its terms are inconsistent with the
scheme of Federation embodied in the Act. Once an Instru-
ment of Accession has been accepted by the King, ‘“the vali-
dity of that Instrument or any of its provisions shall not be
called in question,’’ and the provisions of the Act, to the extent
accepted in the Instrument of Accession, shall become applica-
ble to the State. Actually, under Section 6(9), ““all courts

shall take judicial notice of every such Instrument and
Acceptance.”’

If these provisions are any guidance to us, as regards the
shape and substance of the Union Centre, it is clcar that in
the place of the King and Parliament the Constituent Assem-
bly is the sovereign body to treat with the States. States will-
ing to come into the Constituent Assembly and the Indian
Union may come in at any time. States come into the Consti-
tuent Assembly and the Union Centre, subject only to the
terms of the Instrument of Acecession exeeuted by each indi-
vidual State, the presumption being that there would be a
considerable degree of uniformity in the terms of the Instru-
ments to be executed by rulers of the States who are willing
to come in. The legislative and executive authority of the
Indian Union must become exercisable in the States, and can
be extended by supplementary Instruments of Accession on the
part of rulers, if the need for such arises at any time in the
future. The acceptance of supplementary Instruments would
be by the Indian Union, which replaces the Crown as entombed
in the Constitution Aect, but the erux of the situation is that,
once the States come into the Indian Union, they cannot opt
out, a right which exists with the States only till the time when
they stay out of the Union Centre. For, otherwise, vital deci-
sions of policy, whether it be in relation to defence, communi-
cations, foreign affairs, taxation, commerce, ete., cannot be
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aken by the Union Centre, if there is no gharantee that such
f the States which agree to participate in it, at any given
ime, are bound by them, not only for the time being, but also
n perpetuity. In other words, once the States start coming

nto the Indian Union, even as circumseribed by the Instru-

r.xents of Accession of the Rulers, to that extent there is fixity

wnd stability for the polity of India enveloping both Provineces
ind States, which are members integral to the Union C
sven for that matter Pakistan.

INSTRUMENTS OF ACCESSION

entre, or

There are some half a dozen provisions in the Instrument
f Instructions (as laid before Parliament by the Secretary of
State for India in February 1935), in regard to the special res-
oonsibilities of the Governor-Gencral with reference tc the
States, which have got to be examined here i.n some detail,
hough there is the assurance that almost everyone of these
special provisions beecomes inoperative the moment®the Union

Centre replaces the existing constitutional set-up, mecluding the
Urown.

Section XV reads as follows: ‘“Our Governor-General shall
zonstrue his responsibility for the protection of any Indian
State as requiring him to see that no action shall be taken by
his Ministers, and no Bill of the Federal Legislature shall be-
'ome law, which would imperil the economic life of any State
or affeet prejudicially any right of any State heretofore or here-
after recognised, whether derived by treaty, grant, usage, suf-
ferance or otherwise, not being a right appertaining to a matter
in respect to which, in virtue of the Ruler’s Instrument of
Accession, the Federal Legislature may make laws for his State
and his subjects.”’ (Italics ours). Tt is clear that this provision
has no meaning at all in the light of what a ruler of a State
might do in his Instrument of Accession regarding the Union
Centre. In other words, there would not be any agent of the
Crown to look after the economic or other interests of a State
vis-a-vis the Indian Union, for the simple reason that the Crown
itself disappears completely from the picture.

The powers of the Governor-General to issue ‘‘directions
to a Ruler of g Federated State’’ (Section XX), ‘‘to secure the
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co-operation”’ of ‘Federated States (Section XXI), to deter-
mine the methods relative to ‘‘the imposition of taxes’’ in Fe-
derated States (Section XXII), and to ‘‘satisfy himself that
the results of all practicable economies and of all practicable
measures for increasing the yield accruing to the Federation
from other sources of taxation within the powers of the T‘ederal
Legislature would be inadequate to balance Federal receipts and
expenditure on revenue account’’ (Section XXIII), which have
been specifically indicated in the Instrument of Instruection,
also become inoperative on the above showing. Section X of the
Instrument of Instructions which vests the Governor-General
with special responsibility ‘‘for safeguarding the financial sta-
bility and credit of the Federation’’, as well as that the institu-
tion of a budgetary or borrowing policy would not ‘‘seriously
prejudice the credit of India in the money markets of the
world, or affect the capacity of the Federation duly to discharge
its financial obligations’’, is yet another example of a thing
that was Wwithin the reach of Federation, and that would not
be available to the Tndian Union.

There is a curious lacuna in the Instrument of Instructions
to the Governor-General which merits notice here. Sections
XXIV and XXV of the Instrument deal with the powers of the
Governor-General to determine ‘‘whether the Federation would
or would not be justified in refusing to make a loan to & Pro-
vinee, or to give a guarantee in respect of a loan to be raised
by a Province, or in imposing any conditions in raising such a
loan or guarantee.”” This is a special responsibility of the
Governor-General with respect only to Provineial borrowing—-
that it must necessarily be in conformity with the policy of the
Federation, and it is a glaring omission that no reference was
made to the borrowing policy of any State which might enter
the Federation under the set-up of the Constitution Act. The
question naturally arises as to what would be the position of a
State entering the Indian Union, or Pakistan, with respect to
horrowing policy, and the numerous problems involved in the
raising of loans for the especial benefit of individual States?

In other words, will the Union Centre, or Pakistan, permit
any member State thereof to pursue a borrowing policy totally
unrelated to those which are in operation within their respect-
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ive polities, leave alone the question of a poésibIe conflict bet-
ween the policy of the Union and the policy of the State con-
cerned? Obviously, the answer is based upon the specific pro-
vision in the Instrument of Accession of the ruler of a State
with respect to questions of this character, The initiative and
cqmpetence of a State to pursue a borrowing policy, may be at
complete variance with that of the Union Centre, are possible,
unless they are specifically surrendered by the ruler concerned
into the pool of Union polity. As we have noted elsewhere in
this Chapter, it is quite conceivable that a state of chaos might
ensue, at any rate during the initial period of life of the Indian
Union, with respect to questions of high economic and finan-
cial policy, to the extent to which States do not subscribe on a
uniform basis alongside of the Union Centre.

NEED FOR UNIFORM ACCESSION

It is necessary here to examine the broad implications of
Sections 145 to 149 of the Constitution Act, which “define the
functions of the Crown Representative in his relations with in-
dividual States members of the Federation, regarding income-
tax, immunities as a broad category, specific treaties between the
Crown and the States with respect to military assistance on a
two-channel basis (meaning thereby the duty of the States to
supply military assistance to the Crown, and/or the obligation
of the Crown to give protection to the States), and a host of
other provisions. Obviously, the abolition of the Crown creates
a gap in the administrative and political relationships between
the States on the one part and the Union Centre on the other,
unless it be that each individual State enters into a specific
agreement covering all aspects of these questions facing the
Union Centre. This is a proposition, as we have repeatedly
pointed out, which is not feasible in the present circumstances,
the reason being that it is the discretion of the ruler of a State
to execute or not to execute an Instrument of Accession en-
veloping any or all these points.

It is, thus, that we come to the final proposition relating
to the Union Centre vis-a-vis the States. There must be some
method of arriving at the basis of an Instrument of Accession
for and on behalf of the ruler of a State, which would answer
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the requirements alike of the State entering the Union, aud of
the Union which accepts such entry. Who is to bring ahout
this model Tnstrument of Accession is a point of considcerable
importance. Obviously, the Negotiating Committee of the Couv-
stituent Assembly and the States’ Negotiating Committee must
sit together, and work out details of such a model. In tue pre-
vailing ckaos in the Princely Order, it is possible that the difti-
culties would become almost insuperable. It is conceivable that
even if there are two Chambers of Princes, and even if there ‘s
more than one Constituent Assembly for the Indian Provinces,
a platform of approach between the various warring elements
can be brought together for the specific purpose of laying down
the broad principles of this Instrument of Accession. Such a
model Instrument must lay down the minimum conditions re-
lating to defence, foreign affairs, communications, fiscal and
economic poliey, ete., which the rulers of States must under-
take to adhere to, before they are admitted into the Union. (As
these pages are being printed off, we learn that gigantic efforts
are being made by representatives of both the States and the
Provinces to see that a standard Instrument of Accession is
evolved, to which every Prince wishing to enter the Indian
Union might signify his assent. Such an Instrument must per-
force be of a very general nature, enveloping such broad cate-
gories of subjects as defence, foreign affairs and communica-
tions. Most of the questions dealt with in this inquiry such as
taxes on income, customs, excises etc. will have to be taken up
at a later stage, possibly through supplementary Instruments
of Accession, and a stand-still period covering the multitude
of existing arrangements between the Paramount Power aud
the States is being agreed to.)

Once such a model Instrument of Accession is arrived at.
natuarally the question arises as to the Authority which is 10
enforee the observance of the conditions of the Instrument for
and on behsalf of the States. In other words, is the TInion
Centre, inclusive of such of the States which choose to go into
it, competent to enforce the observance of the Instrument of
Accession executed by the rulers? Competence of this charae-
ter includes presupposition of the existence of a breach of ob-
servance oy the part of the States, and an agency of sanctions
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behind the proposed regime. This is a domain which is very
delicate to tread, for the States and their- durburs would bring
in the question of their respective sovereignties. Much s we
deplore a possible clash of the bona fide needs of ths Union
Centre and the respective sovereignties of the States, it ix clear
tg us as crystal that, without a uniform method of entry of the
States into the Indian Union, and the provision of sanctions for
the observance of obligations undertaken by the States cuter-
ing the Union, it is impossible for the Union to exist with any
purposiveness. It is here that we bring ourselves to the posi-
tion of disagreeing with the operative portion of the recom-
mendation of the Interim Report of the Union Powers Com-
mittee of the Constituent Assembly, which postulated a period
of fifteen years for the emergence of uniform practices, at any
rate as far as fiscal and economic matters are concerned, on the
part of the States entering the Union Centre.

For the purposes of this Chapter, it is clear that tpere should
not be any undue haste on the part of the Constituent Assembly
to rope in as many States as possible and make them function
in the Union Centre, without obtaining a prior guarantee that
the incoming States would recognise their responsibilities on
a uniform hasis, and that there would be means at the disposal
of the Union Centre to see that the obligations thus undertaken
are enforceable. It is here that we lay special emphasis upon
the provision of the Constitution Act, Section 6(9), which laid
down the principle of judicial cognisance by Courts of Instrn-
ments of Accession executed by the rulers of States which enter
Federation. In other words, the highest tribunal of the Union
Centre must have power to take notice of an Instrument of
Accession on the part of the ruler of a State which enters the
Union, on a basis which is similar to the procedure relating to
any justiciuble dispute. This is what the White Paper of De-
cember 1931 (paragraph 117) said on this question: “If any
provision of a law of a State is in conflict with an Aect of the
Federal Legislature regulating any subject which the Ruler
of that State has by his Instrument of Accession accepted as a
Federal subject, the Act of the Federal Legislature, whether
passed before or after the making of the law of the State will
prevail.”” Obviously, the right to move the Court in the case
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of a dispute, rest§ equally with the Union Centre on the one
part and the constituents on the other (States as well as Pro-
vinces), in respect of disputes as between the Union Centre
and the Units forming the Union, as well as the Units irfer se.®

It is clear that the rulings of the highest Court on disputed
points cannot be merely advisory. Section 212 of the Cop-
stitution Act runs as follows: ‘‘The law declared by the Federal
Court and by any judgment of the Privy Counecil shall, so far
as applicable, be recognised as binding on, and shall be follow-
ed by, all courts in British India, and, so far as respects the
applicability and interpretation of this Act or any Order-in-
Council thereunder, or any matter with respect to which the
Federal Legislature has power to make laws in relation to the
State, in any Federated State.”” It is obvious that the States
coming into the Union Centre must be on a par with the Pro-
vinees which are members thereof, in regard to the enforcement
of the jurisdiction of the highest Court of the Union Centre, in
disputes 1'élai.ing to the Instruments of Accessionr. In other
words, States coming into the Union Centre shall accept the
award of the highest Court of the Union Centre as mandatory,
and today the question of appeal to the Privy Council does not
arise at all. We are most anxious to avoid the situation, in the
inter-war period, which faced the Permanent Court of Inter-
national Justice, which had only power to deliver advisory opi-
nions on disputes referred to it by the Council of the League of
Nations in respect of member States of the League of Nations.
One trite illustration which comes to our mind is that relating
1o the Austro-German Customs Union which was referred by
the League Council to the Permanent Court in 1931. We con-
sider that merely advisory opinions on the part of the highest

* The Joint Parliamentary Committee Report (Vol. I. paragraph 156)
runs as follows :

It would, we think, be very desirable that the Instruments of
Accession should in all cases be in the same form, though we recognise
that the list of subjects accepted by the Ruler as Federal may not be
identical in the case of every State. Questions may arise hereafter
whether the Federal Government or the Federal Legislature were com-
petent in relation to a particular State to do certain things or to make
certain laws, and the Federal Court may be called upon to pronounce
.upon them; and it would, in our opinion, be very unfortunate if the
Court found itself.compelled in any case to base its decision upon some
expression or phraseology peculiar to the Instrument under review
and not found in other Instruments.””
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Court of the Union Centre would not meet the requirements of
the situation created by the accession of a State to the Union
Centre,

An Insttument of Accession, by its very nature, is the
equivalent of a solemn treaty between two high contracting
pgrties, pledged to securing common ends which are mutually
Leneficial. Such a treaty must provide within its own frame-
work sanctions for enforcement, in the event of non-observance
or breach thereof. As regards the Provinces, in their relation
with the Tnion Centre, such a question does not arise, but with
respect to Iadian States punctiliousness on the part of the
rulers, about attributes of sovereignty they are supposed to
enjoy, would definitely create complications for the Union
Centre in the future, and as such they must be forestalled right
at the beginning,

The presumption must be accepted by all the parties that,
‘n the event of a breach of observance of contractual qbligations,
even as defined in the Instrument of Accession of a ruler, the
nighest Court of the land must have the enforceable right of
adjudication. On top of this, the presumption must also be
there that tte Union Centre does necessarily possess the en-
forcement machinery, viz., the army, to secure observance by the
States concerned of obligations which are established, so to
speak, by the highest Court of the land.* We should not be
misunderstood into stating that the Union Centre must coerce
the States into participation, but we definitely insist upon the
point that once the States enter the Union Centre, they would
obtain treatment no more different than that available to Indian
Provinces under the Union Constitution. Otherwise, even so
much as the loose framework of a zollverein, insafficient as it
is on points, would not be available to the Union Centre, for
Princes in the panopoly of their medieval glory might develop
centrifugal tendencies which would destroy the very framework
of the Uniun.

* Let us record here the point that in June 1847 it was reported that the
Political Department had fined two Central India States for black-marketing
activities ! ) :
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INCIDENCE OF PARAMOUNTCY

There is no single categorised basis on which she treaties,
engagements and sanads between 582 Indian States on the one
part and the Paramount Power on the other have been arrived
at in the historical period. Apart from this lack of uniformity
and precision in regard to all rights and obligations inter e
of the States and the Paramount Power, a definition of the
rights of the same State in relation to the Paramount Power,
and a subtraction therefrom, in order that the regime of the
Paramount Power is made possible, has been attempted times
out of nuruber during the past two hundred years. It would
be a futile attempt to plunge into the morass of the treaties, en-
gagements and sanads listed by Aitchison, in addition to those
which came into existence since the last edition of Aitehison was
issued by ihe Political Department. But it is necessary for our
purpose here to take a few samples of the outer limits under
which treatics and engagements and senads were contrived as
between the Paramount Power on the one part and the States
on the other. The following analysis of some of the treaties is
purely illustrative in character, and, in more cases than not,
deals with the extreme positions taken up by the Paramount
Power with respect to the series of questions subsisting between
itself and the States.

As regards Defence, the treaty between Kapurthala and
East India Company of 1806 prohibits (Article I1[) the State
from entering into relations with enemies of the Government
of India, or from committing hostile acts. Under Article IV
of the Pro-lamation No. I of 1809, Kapurthala is bound to
render military aid, and supply provisions, ete., to meet the
requirements of the army passing through its territories. The
proclamation of 1809 also provides for the free passage of
European goods required for the army passing through the
State’s territory. Sanad No. LXXI of 1859 confers upon
Kapurthala certain estates in recognition of services rendered
during the Indian War of Independence of 1857, under certain
conditions, one of which is the rendering of military aid on re-
quisition by the Crown. Agreement No. XXT of 1899 deals
with discinline. ete.. of Kapurthala Forces serving outside the
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State boundaries. In 1923, the durbar of Kapurthala agreed
to the reorganisation scheme of the Indian Forces of 1921,
In the sphere of communications the agreement No, XC of
1899 between the Faridkot State and the Crown offers a trite
example. Under this agreement, the State assumed an obliga-
tipn to furnish materials required for construction of rail roads,
railway stations and imperial roads and purchase at current
rates and to give land freely for the construction of railroads
and imperial roads, (Cf. clause No. VI1I of Sanad No. LXXIX
of 1863). ‘‘Full and exclusive jurisdiction of every kind”’
was surrendered by the Bhagat State in respect of its lands
occupied or to be occupied by the Simla Kalka Railway, aceord-
ing to Agreement No. LXVII of 1901. Almost everyoie of the
undertakings between the Crown on the one part and the States
on the other, in the realm of ecommunications, contains provi-
sions for the surrender by the States concerned of ihe jurisdie-
tion over railway property and over railway police, leave alone

the supply of land and materials either free or at concessional
rates.

The Fostal Convention concluded between the Paramount
Power and the Chamba State (No. XCV of 1896) provides for
preferential treatment to the Paramount Power in regard to
postal matters within the territorial limits of the State, involv-
ing, as protagonists of States put it, encroachments upon the
sovereignty of the State. Under Article III, the State is re-
quired to sell and use within its territories Indian postal stamps,
post-cards and embossed envelops, though the same are over-
printed with the words ‘‘Chamba State’’ for use of private
individuals, and with the words-‘‘ Chamba State’’ and ‘‘Service”’
for official use, and are supplied by the Paramourt Power at
the cost price. In other words, the State is debarred from
printing its own postage stamps, post-cards and envelopes hear-
ing its own coat-of-arms. The mutual exchange of correspond-
cnee, parcels and money orders between the post-office of the
Provinces and the State Post are governed by the rules in foree,
for the time being, in the Indian Postal Guide. The State is
under an obligation not to enforce rates of postage fees or com-
missions, on all classes of correspondence, on all parcels and on
all monev orders, which are in excess of the rates charged by
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the Indian Post. " Chamba has been deprived of its share of
income in respect of ‘foreign correspondence and parcels when
posted within the State’s territory: Postage can be prepaid
only by means of Indian postage stamps not bearing the over-
print ‘‘Chamba State’’. In the case of foreign correspondence
and parcels addressed to any place in the State or unpaid or
insufficiently paid, they shall, on payment of the tax thercon,
be delivered to the Chamba Post, by the Indian Post, and the
amounts thus collected shall be remitted to the Paramount
Power. Ou the other hand, fully paid foreign correspondence
and parcels addressed to any place in the State shall be deli-
vered by the State Post free of all charges on account of postage.

With reference to transit duties, the treaty of 1833
(No. XX1X9) between Bahawalpur and the East India Com-
pany is extremely interesting. Under this treaty, which opened
traffic on the Indus and the Sutlej, a fixed tariff alone can be
levied at only two places in the State’s territory, viz. Mithankot
and Hariki. Under subsequent arrangements between Bahawal-
pur and the East India Company, a toll on boats was substi-
tuted by tariff. Under the Agreement of 1843, No. XXXIV,
these tolls were reduced by one half, and a scale of duty was fixed
on merchandise in transit through the State by land. In 1847
the State remitted, at the instance of the Paramount Power,
duties on hoats passing through its territory. In 1855 when
the Sind postal authorities proposed to establish a camel train
though Babawalpur, the durbar reduced the duty on goods
passing by the inland route, in addition to consenting shortly
afterwards to revised ferry rates on the Sutlej, reducing them
to a reasonable remuneration. Under Article VI of Treaty
No. XXIX of 1833, Bahawalpur agreed to fix ceilings tn duties
levied on merchandise in transit on the rivers Indus and Sutlej,
and undertook mever to increase or diminish the same, except
with the consent of the Paramount Power. Under the Agree-
ment No. XXXIV of 1843, the durbar undertook to keep in
good repair pukka wells and caravansaries for the comfort
of travellers from Bahawalpur to Sirsa, as well as to maintain
a road along that route. Article III of Agreement XXX of
1835 provides for the stationing of British officers, with full
control over the working of the agreement, in the matter of the
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taxing of merchandise and the apportioning -of the income ac-
cruing therefrom, between the Paramount Power cn the one
part and the State on the other. This, surely, is a point which
the spokesmen of Bahawalpur claim to be an encroachment on
the executive and fiscal sovereignty of the State, and on its
free and inherent sovereign rights to impose taxation.

The Abkari and Opium Agreements between Baganappalle
and the Paramount Power must now be examined as illustrative
of the rights generally conceded by the States to the Crown.
The Banganappalle Administration was taken over, between
1922 and 1929, by the Paramount Power owing to maladminis-
tration, and it is now complained that an agrecment (No.
XXXVIII) of 1924 was imposed upon the State, entailing res-
trictions upon the exccutive, legislative, and fiseal.jurisdictions
of the State. Under this agreement, the Madras Abkari Act
was enforced within the limits of the State’s territory. During
the term of this Abkari and Opium administration of the
State, an officer of the Paramount Power was invested v th
powers to enforce the principles and rates of taxation on and
the selling prices of liquor, ganja, opium, ete., as they existed in
the adjoining Madras district of Kurnool, thus biinging ahout
the unity in the excise administration of the State’s territory
and the territory of the adjacent Indian I’rovince. The State was
only entitled to the net collections of the Abkari and Opium de-
partment within its territory. It was, however, provided that in
case of a non-renewal of this agreement by the State, the Abkari
and Opium administration shall be conducted on the following
principles: the Abkari and Opium laws of the Staute and the
rules thereunder must conform to those prevailing in the
Kurnool District of the Madras Presidency; the rates of taxation
on liquor, ganja, opium, ete., must be equivalent to those in
force, for the time being, in the Kurnool District; the manage-
ment of the State’s revenue from these sources shall he such
that they do not in any way injure the Abkari and Opium
revenue of the Kurnool District.

As regards forests, the Chamba Agrecment, alveady refer-
red to with reference to postal matters, authorises the Para-
mount Power to invest the forest officers appointed by them in
the Chamba forests with all or any of the powers of a magis-
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trate, as prescribed in the Code-of Criminal Procedure in forece
in Indian Provinces, to be exercised within the Chamba terri-
tory for the purpose of trial and punishment of offenders
against the rules set forth in the Schedule annexed to the Agree-
ment. The Agreement binds the ruler of Chamba to render
every assistance required by the officer or officers authorised by
the Paramount Power to exercise these powers, both for bring-
ing to justice all persons committing offences against the rules,
as for enforcing the judgments awarded against them. Tt is
claimed by the durbar that even though the agreement was de-
signed as a lcase, the powers vested with the officers of the Para-
mount Power subtract from the judicial sovereignty of the
Chamba State, in so far as jurisdiction over forest administra-
tion was removed from the competence of the State Administra-
tion. The protests from Chamba have led to an alteration of
this agreement, but it is clear that the precedent involved in
the compulsory taking over of the jurisdiction impinges heavily
in its incidence upon Princely India.

There are hundreds of similar agreements with individual
States which deal with a heterogeneous mass of other questions,
like customs, salt ete., and in every one of these there is an
‘“‘infringement”’ of the sovereignty of the States by the Para-
mount Power. Indeed, the incidence of Paramountey had cost
a tremendous lot to the States. Yet, it is a tragedy which flows
out of the abolition of Paramountcy that these veey States,
which had &zcecepted these eneroachments willingly or under
duress for two centuries, do not agree to do the same with re-
ference to the Union Centre, even on the assurance that sneh a
surrender alone can make their continued existence as entities
possible.

REPOSITORY OF FINANCIAL MATTERS

We consider that the provisions of the Constitution Act,
Part VTI, in relation to the entry of the States into the Fede-
ration, especially delineating the special financial relationship
between the C'rown on the one part and the States on the other,
are no longer valid today, for the specific reason that the Crowu
disappears frcm the scene and the States are left to stand high
and dry, with only their voluntary decisions linking them to
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the Union Centre. Such, indeed, is the implication of Sections
145 and 146 of the Constitution Act which make the Crown the
repository of monies from the States, which are necessary for
the discharge of the functions of the Crown, which today yields
place to the Union Centre. The position indicated in Section
147, however, is vitally different, and comes into the
pdol of precedents available to the Union Centre £o
gulation of the relationships of the Union with the incoming
States. It is quite true that ‘‘cash contributions’’ which States
were habituated to pay to the Crown, might have to be remitted,
when the Instrument of Accession of States under the Consti-
tution Act was accepted by the Crown over a period of years.
Such, again, is the position of privileges and immunities en-
joyed by the States under the Crown. These questions are dis-
cussed at Iength in the next Chapter, and here we are orly eon-
cerned with the constitutional position relating to them.

general
r the re-

The abolition of the Crown, which is invloved in the Quit
India decision of His Majesty’s Government, wovrld automati-
cally involve the wiping out of the vast group of arrangements
relating to procedure and finance built up by the Political De-
partment, since Lord Clive’s ‘“‘victory’’ at Plassey. 'I'he lists
of cash contributions and privileges and of immunities, as men-
tioned in Section 147 of the Constitution Act, would become
more or less inoperative. The Crown disappears froni the poli-
tical scene of Tndia, without another agency automatically
taking its place and becoming successor to it, in respect of tie
relations of States to the Union Centre, or for that matter
Pakistan. Furthermore, the Instrument of Accession an behalf
of any State, which should have obtained the consent of the
Crown, whatever its provisions might be, has now to specify, on
the volition of the ruler concerned, the manner in which all
these and many more of the intricate questions, involving the
relations of the States and the Union Centre or the States infer
se and with the Provinces, are to be regulated.

Whether, and if so, how soon, any or all the States enter-
ing the Union Centre, or Pakistan, would agree to a uniform
procedure in respeet of these vital questions of finance cannot be
stated with any degree of certainty today. Since the Political
Department ceases to function as the mahouf, exercising sup-
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reme direction and control over-the fortunes of the States, it is
clear that a certain amount of anarchy would enter into the
attitude of the States in their projected relationships, including
possibly abandonment of relationships, with the Union Centre.
We should not be misunderstood as suggesting that the Political
Department, or the dozen Regencies as they exist in India toda_y,
should continue. On the contrary, our anxiety is to demdn-
strate, and put beyond any shadow of doubt, the fact that since
the Constituent Assembly is sovereign only with reference to
Indian Provinces; since the States are perhaps more funection-
ally sovereign than the Constituent Assembly itself; and since
cach individual State must, of its own accord, come to a deci-
sion as to a serried phalanx of items on which it is prepared to
surrender its prerogatives into the common pool of the Union
Centre; it is clear that there would be the maximum amount of
confusion in the delineation of the relationships between the
Union Centre on the one hand and the heterogenecous mass of
States on ‘the other.

We might as well illustrate this proposition a little further.
It might be the question of the personal salute of a ruler which
might becoma the stumbling block to the functioning of a State
inside the Unioni Centre. If the Viramgam Customs cordon is
to be abolished and the Union Centre is to propose the toking
over of sea customs generally, not only the future of the States
of Kathiawar and Cutch and other maritime States becomes de-
finitely involved, but the entire Union regime of sea customs is
in peril. If land customs are taken over, Kashmir might cer-
tainly throw the spanner into the works of the Uniou Centre.
In all certainty, the Nizam would insist on his pound of flesh
with respect to his demand for egress to the sea both to the
East and the West, leave aside the unbridled recognition of his
sovereignty over Berar. Later in this book we would show the
manner in which the application of income-tax, excise, and
other taxation measures would put the Union Centre almost
at the mercy of each individual State, which in its own discre-
tion has to agree to, or reject suggestions-made for, the evolu-
tion of common fiscal system for all of the unionised territories.

Such, again, is the implication of Section 198 of the Con-
stitution Aect, which runs as follows: “If and in so far as Ilis
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Majesty’s Representative for the exercise of the functions of
the Crown in its relation with the Indian States may entrust
to the Authority [the Statutory Railway Authority] the per-
formance of any functions in velation to Railways in an Indian
State which is not @ Federated State, the Authority shail under-
take the performance of those functions.’’ (Italies ours). Wkat
would happen if the Nizam does not come into the Union
Centre, to the Railway system connected with, or passing
through, his territories? Derhaps, the position of Bhcepal s
more intricate in this regard than that of the Nizam’s Domi-
nions. The Crown would not be there to instruct the Statatory
Railway Authority of the future—and some such Authority
must, come inte existence, not necessarily on the lines indicated
in the Constitution Act—and the Union Centre cannot possilly
impose a regime of administration upon any State which elects
to stay out of the Union.

If the tkreat of the Dewan of Travancore, to keep that
State out of integral relationship to the rest of the country,
becomes a fact, even the establishment of something like the
Viramgam customs cordon round the State territory would not
solve the stupendous problem of sea customs which is likely to
be created for the Union Centre.* As we have said earlier,

*It is difficult to pursue here the tortuous course of controversy
which the Dewan of Travancore has raised on the question of the soverei-
gnty and independence of Travancore after the lapse of Parmnountey.
Gandhiji, Pandit Nehru, Sir Alladi Krishnaswami Iver. Sir N. Gopala-
swami Ivengar and Mr. Pattom FhanuPillai (on behalf of the Travancore
State Congress) have all entered the lists with Sivr €. PP. Ramaswami

* Iver in this regard. Dr. B. R. Ambedkar argued that since the Indian
Union and Pakistan become Dominions under the plan of June 3, 1947,
the Crown cannot divest itself of its Paramountcy !

While the controversy drags on, the Dewan of Travancore has called
for a fight between his Maharaja and the people of the State. On
June 20, 1947, a press note was issued by the Travancore Government
appointing a Delhi Representative of the State, meaning thereby an
Envoy to the Indian Union. The very next day, the following press
communique was issucd from Trivandrum: * As a result of personal
discussions and correspondence between Mr. Jinnah and the Dewan of
Travancore, the Dominion of Pukistan, on its establishment has agreed
to receive a representative of Travancore and to establish relationship
with this State which will be of mutual advantage. In pursuance of
this dccision, the Travancore Government have nominated Rajyaseva
Pravina Khan Bahadur Abd-il Karim Sahib, retired Inspector-General
of Police, Travancore, as Il¢, esentative of Travancore State in the
Dominion of Pakistan, and he will take charge of his duties from the date
on which Paramountcy lapses and Travancore becomes independent.”

The Maharaja of Travancore, in a broadeast to his people on July 18,
1947, declared: = * Travancore will realisc its destiny as a Sovereign

U, F.—8 .
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since under the existing procedure relating to the entry (in-
cluding possible non-entry) of the States into the Union Centre,
or Pakistan, and in the absence of the exercise by another body
of the direction and control of the Crown which lapses, a posi-
tion very nearly analogous to that prevailing in medicval tines
might eventuate in this country in the immediate future. Jn-
deed, it would be important for the Counstituent Assembly, as
at present constituted, or even for a later edition of the Con-
stituent Assembly in which all the States agree to function, to
tie up the loose ends of problems of polity and administration
involved in the liquidation of the Indo-British connection of the
past two centuries.

INCIDENCE OF SOVEREIGNTY
We have said enough to show the complexity of the pro-

blems involved in the unionisation of the Provinces and the
States, with the reference to the Union Centre, as much as with
reference‘to Pakistan. We deplore sincerely the lack of provi-
sion for automatic entry of the States into one single Indian
Union or more than one single Indian Union, We dcplore,
again, the lack of suitable criteria on the basis on which the
States are to come into the unionisation schemes. Furthermore,
we deplore the lack of uniformity for the entry of the States,
and the lack of a compelling authority behind such entry.
The interim report of the Union Powers Committee of the
Constituent Assembly has laid down a maximum period of
fifteen years, during the course of which such of the States as
come into the Union Centre are to bring up their administra-
tion and other practices into line with those of the Provinecs.
The following is a relevant quotation from this report: ‘‘We
realise that, i the matter of industrial development, the States
are in varying degree of advancement, and conditions in British
India and the States are in many respects dissimilar. Some of
the above taxes* are now regulated by agreements between the

State, working in close collaboration with the rest of India in all matters
of common concern.”

*The taxes referred to are customs, including export duties ; excise
duties ; corporation tax, taxes on income other than agricultural income ;
taxes on the capital value of the assets, exclusive o_f agricultural lqnd,
of individuals and companies; taxes on the capital of companies;
duties in respect of succession to property other than agricultural land ;
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yovernment of India and the States. We, therefore, think that
t may not be possible to impose a uniform standard of taxa-
ion throughout the Union all at once, We recommend that
miformity of taxation throughout the Units may, for an aygreed
seriod of years after the establishment of the Union, not ex-
:ezading fifteen, be kept in abeyance and the incidence, levy,
-ealisation and apportionment of the above taxes in the States
Jnits shall be subjeect to agreements between them and the Union
Jovernment. Provision should accordingly be made in the Con-
stitution for implementing the above recommendation.”’

We agree that at the time when the Union Powers Com-
nittee drafted its report, and especially in the light of the
tnowledge that Britain was getting ready to quit India, no
sther recommendation could have been possible. But it is clear
:hat the proposed entry of the States into the Union Centre, or
nto Pakistan, would, under this proviso, become haphazard,
ind unequal in its incidence, vis-a-vis the position of the Iro-
vinces. In the realm of foreign affairs and international re-
lations generally, and especially in regard to the implementa-
tion of international conventions, particularly of the Inter-
national Labour Organisation, the utter untenabdity of the
position relating to volition on the part of the States, to do or
not to do a thing with reference to the Union Centre, become
particularly apparent. Here we are content with re-stating the
proposition ihat the conditions for the entry of the States into
the Union Centre are purely one-sided, and that they put a
premium on lukewarmness and recalcitrance on the part of even
such of the States which agree to come into a unionised polity.
It is difficult tc write about the amount of friction which would
eventuate from the lack of control over the entry of the States
into the Union Centre on a basis which is not only wuniform
inetr se of the States, but also from the lack of expedition with
reference to the manner in which the Provinees are to be yoked
to the States, in order that the chariot wheels of the Union run
smoothly and swiftly.

It is obvious that once the Union Centre comes into heing

estate duty in respect of property, other than agricultural land ; 11

fees in respect of any of the matters in the list of Union powers, excludin
Court fees, other than the Union Court.
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as a result of the framing of a Constitution by the Constitnent
Assembly and the promulgation of an Indo-British Treaty, the
role played by the Governor-General in the regulation of the
affairs of the Federation, as envisaged in the Constitution Act,
would be drastically altered or completely abolished. The Con-
stituent Assembly on January 22, 1947, passed a resolution de-
claring the future Constitution of India to be a Sovereign Re-
public,* and it is the Constituent Assembly which becomes the
supreme arbiter of the fortunes of the Union Centre, and of the
States, for while the States which become unionised are bound
by its-acts, those which do not are affected by the consequences
of those acts.

We, for our part, would envisage a definite perio:d to lapse
before such a Sovereign Union Republic comes into physical
existence, though reports have gone forth to the effect that the
Provincial Governors are resigning in August 1947, to be re-
placed by elected heads, and that the Governor-General would

* The following is the text of the Resolution :

(1) This Constitution Assembly declares its firm and solemn
resolve to proclaim India as an Independent Sovereign Republic and
to draw up for her future governance a Constitution ;

(2) WHEREIN the territories that now comprise British India,
the territories that now form the Indian States, and such other parts
of India as are outside British India and the States as well as such other
territories as are willing to be constituted into the Independent Sovereign
India, shall be a Union of them all ; and

(3) WHEREIN the said territorics, whcther with their present
boundaries or with such others as may be determined by the Constituent
Assembly and thereafter according to the Law of the Constitution, shall
possess and retain the status of autonomous Units, together with residuary
powers, and exercise all powers and functions of Government and admi-
nistration, save and cxcept such powers and functions as arc vested
in or assigned to the Union or resulting therefrom ; and

(4) WHEREIN all power and authority of the Sovereign Inde-
pendent India, its constituent parts and organs of government, are
derived from the people; and

(5) WHEREIN shall be guaranteed and secured to all the people
of India justice, social, economic and political ; equality of status, of
opportunity, and before the law ; freedom of thought, expression, belicf,
faith, worship, vocation, association and action, subject to law and
public morality ; and

(6) WHEREIN adequate safeguards shall be provided for minori-
ties, backward and tribal arcas, and depressed and other backward
classes ; and

(7) WIIEREIN shall be maintained the integrity of the territory
of the Republic and its sovereign rights on land, sea and air according
to justice and the law of civilised nations ; and

(8) this ancient land attains its rightful and honoured place in the
world and makes its full and willing contribution to the promotion of
world peace and the welfare of mankind.”



PASSING OF PARAMOUNTCY 37

be replaced by a President of the Indian Union, though nothing
can be said at the moment about Pakistan, unless Mr. Jinnah
declares himself to be its Sultan.* Actually, the assurances given
by Pandit Nebru on behalf of the Committee of the Constituent
Assembly which negotiated with the States’ Negotiating Com-
mi.ttee, concerning the continuation of monarchical form of Gov-
ernment in the States, seems to us to be a considerabl2 impedi-
ment, at any rate for the immediate establishment of a Sover-
eign Republic of the Indian Union, which must obviously in-
clude within its framework a considerable number of States.
Thus, the two issues involved in the work of the Consiituent
Assembly are clear. If a Sovereign Republic is to be created,
the Indian Union would have to surmount almost insaperable
difficulties involved in the perpetuation of monarchicsal govern-
ment in the States which are, or become, members of the Union.
On the other hand, if there is a time lag—and we definitely
assume such a time lag—between the completion of the work
of the Constituent Assembly and the inauguration of *he fauture
Sovereign Republic of India, the position of the Governor-
General in relation to the executive authority of the Union
Centre must be subject to radical alterations, in order that both
the legislature and the executive, which must come to function
in the name of the people of India, annex unto thrmselves the
functions and prerogatives so far enjoyed, under the Instru-
ment of Instructions, by the Governor-General and the Gov-
€rnors.

For nearly two centuries, the Indian Princes have continued
tc exist as the pampered darlings of British Imperialism. Their
servility to the Crown has become notorious in the anmnals of
world history. The States have for long centuries econtinued to
dot the political and economic map of India as so many leprous
patches, preventing integration of the life of four hundred
million people. Tn theory the States are sovereign, at any rate
internally, and their sovereignty is nothing other than medieval
despotism. The Crown has sustained this despotism in the

*Mr. Jinnah has contrived to get himself designated as the Governor-
General of Pakistan, while Lord Mountbatten continues to be the
Governor-General of the Indian Union. When the promised Socialist
Pakistan Republic is established, it is certain that Mr. Jinnah’s designation
as Chief Executive will certainly undergo a change!!
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modern age. The économic depravity of the States must be traced
to inaction and maladministration on the part of the rulers
on the one part, and their condonation by the Crown, meaning
thereby the Political Department at New Delhi on the other.
Assertion of popular feeling inside the States has been ruth-
lessly suppressed all these long decades since the death of
Maharaja Ranjit Singh, and, more often than not, the British
bayonets behind the Princes must claim responsibility for ‘his
state of affairs. Is it not a fact that one of the operative clauses
of a subsidiary alliance between an Indian Prince and the old
East India Company Bahadur, of which the British Crown is
the legal successor today, that the Prince concerned in the
Treaty must be protected against aggression from without, as
well as aggression (meaning thereby a demonstration of the
will of their own subjects) from within? The Princes of India
have for long thwarted the freedom movement with impunity.
As we write, the Nawab of Bhopal and his henchmen are trying
to cut Princely India into two portions, so that Hindu and
Muslim among the Princely Order would find themselves ulti-
mately ranged in serried phalanxes, so that the battles of
Pakistan are fought with logie, if not to a decisive conclusion.

NO RIGHT OF SECESSION

‘We consider that the British Government had, even on
the showing of Mr. M. A. Jinnah, broken faith with India and
the people of India in the May 1946 Declaration, when the
Cabinet Ministers were allowed to announce to the world that
Paramountey would be revested with the Princes, the moment
the Constituent Assembly for the Provinces formulates its own
Constitution,-as well as the first prineiples of an Indo-British
Treaty.* After the passage of one year since this Declaration

* In contradiction to the Congress stand on Paramountcy, Mr. M. A.
Jinnah, declaring the attitude of Pakistan, said in a statement issued on
June 17, 1947, as follows :

‘“ Constitutionally and legally, the Indian States will be independent
sovereign States on thc termination of Paramountcy, and they will be
free to decide for themselves to adopt any course they like. It is open
to them to join the Hindustan Constituent Assembly or the Pakistan
Constituent Assembly, or to decide to remain independent. In the last
case, they can enter into such arrangements or relationship with Hindus-
tan or Pakistan as they may choose....... In my opinion, they are frece
to remain independent if they so desire. Neither the British Government,
nor any power or body can compel them to do anything contrary to their

«
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<

was made, it is now abundantly clear that .this revesting of
sovereignty with the Princes is but the latest example of the
principle of divide et impera, which has been the sheet-anchor
of British colonial policy for nearly three centuries. Maharaja
Ganga Singh of Bikaner, Maulana Mohammed Ali and others,
who participated in the Federal Structure Sub-Committee of
th® First Round Table Conference, must have turned in thewr
graves at this breach of faith on the part of Britain with the
people of India, for having deliberately encouraged recalcit-
rance on the part of Indian Princes vis-a-vis the Union Centre,
or for that matter Pakistan. Even that mild provision of Sec-
tion 5 (2) (b) of the Constitution Act, which provides for the
automatic inauguration of Federaton, the moment States with
an aggregate population of at least one half of the total Statcs’
population come into the Federation, is not there with us today.
It is arguable and is argued that the Union Centre can come
into being without one single State participating n it. Tt is
also arguable and is argued here that quite a good number of
Indian States, leave aside the sabre-rattling of the Dewan of
Travancore and of Bhopal and IIyderabad for the time beiug,
can successfully elect to stay out of the Union Centre, or even
of Pakistan, for a definite length of time, imperilling the nlti-
mate success of a polity and an economic system for the country
as a whole, which the constitution-makers in this country and
England were pledged to bring into existence.

In spite of numerous impediments in the way of the pro-
gressive realisation of a people's polity in India during the
past one century in particular, thanks to the preservation of
Princely India as a watertight compartment, Britain had scen
to it that in all essentials, at any rate in the economic system,
the States were brought more or less into line with the Pro-
vinees. An overall customs regime has been in operation, hring-
ing in its train the bencfits of a wnmified fiseal and cconomie
system for the country as a whole. Especially during the seven

free will and accord, nor have they any power or sanction of any kind
to do so. The British Government have ma-le it clear that Paramountcy
will not be transferred to any government or governments or authority
that may be sct up in British India, and that itself shows that Para-
mountey cannot be transferred but is going to terminate. On its ter-
mination, the full sovereign status of the Indian States emerges.”
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years of the recent world war, the integration of the economies
of the States with the economies of the Provinces has been
brought to such a degree of precision, that all patriots in the
country have come to visualise the eventual establishmeut of a
unified economic system for these respective portions of a pos-
sible Indian Union Centre. The revesting of sovereignty with
the Princes, and the lack of provision for their automatic en{ry
into the Union Centre constitute, to our mind, a step analogous
to Ulsterisation, which Britain practised with reference to Rire,
in the sense that quite a number of Indian States can:

(1) thwart the establishment of a Union for the
country as a whole by taking sides in the polities of Hin-
dustan and Pakistan;

(2) retard the pace at which either the Union Centre
or Pakistan are to be brought into existence;

(3) prevent the evolution of an economie, political and
administrative system with respect to the Union Centre, ov
Pakistan, even as the showing of the interim report of the
Union Powers Committece, which conceded a period of
fiftcen years for bringing the Indian States up to the stan-
dards of the Indian Provinces; and

(4) threaten to secede from the Union, or Pakistan, at
any future date, putting in permanent jeopardy the pros-
pects of the Union Centre as formed, or of Pakistan.*

We cannot overemphasise the point that the lack of a hind-
ing provision with respect to Union membership in perpetuity,
once a ruler of a State executes an Instrument of Accession on
behalf of his State contracting into the Union, is a disaster.
This leads us to the position that everything depends upon the
scope and content of an Tnstrument of Accession, which cannot
be left to the sweet will and discretion of the ruler of a State.

*The right of secession on the part of a State which comes into the
Union Centre, or Pakistan proper, is a question which has been left
undefined up to the moment. Does it mean that when once the Ruler
of a State executes an Instrument of Accession and participates, on
specified conditions, in the Union Centre or in Groups B or C, bind
his heirs and successors in perpetuity, in respect of the continued parti-
cipation of his State in the Union ? Do the States possess the right, for
example, excreisable by Assam and N. W. F. P, which can get out of
Group B or C after a period of ten years, even after they agree to partici-
pate in them? We have no legal or other precedents to establish the
juridical content of these posers with respect to the States, which are
likely to participate in the Indian Union, or in Pakistan.
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We have known instances where, in the British Dominions, the
right to secession sought to be exercised by component units of
a Federal Government had threatened to bring about a collapse
of the polity of the Dominion concerned. The polity of the
Indian Union must be organic and all-inclusive. The Union
can wait for the coming in of all the States, but cannot afford
td allow any State which enters, to get out of it, for the simple
reason that secession, or threat of secession, would hecomo a
tremendous bargaining power in the hands of the rulers, who
must be presumed to be ready to fight to the last diteh for the
preservation of their powers and perquisites, since, as we
havo said earlier, the mahout of the Political Department will
not be there to ride over them.

In other words, without a specific provision in the Instru-
ment of Accession, which each ruler is expected to execute
before his State is permitted entry into the Union, specifieally
binds his State to the Union in perpetuity, it is just as well
that the State is not admitted to participation in the Union.
This is the point which has got to be put beyond any shadow
of doubt by the Negotiating Committee of the Constituent As-
sembly in its discussions with its opposite number irom Princely
India. In faet, every Indian Ruler must be notified in advance
that admission means continued adhesion to the Union on be-
half of his State in perpetuity.

The nuisance value of Princely India had long since been
recognised in this country, and the only guaraniee that the
States, which are admitted, on terms, to an Indian polity, would
not imperil the future security of the country is that the people
of Indian States must be vested with the attributes of sover-
eignty. Such a process is under way, and to bar the emerg-
ence of a revolution inside of each State (and of this there are
numerous indications today) it behoves Indian Princes to re-
cognise the writing on the wall, and to trim their sails to the
requirements of the popular will of their subjects.



CHAPTER 1I

JURISDICTION OF THE CENTRE

*The Federal Government will be the main point of contact between
the Provinces and the Indian States which acede to the Federation. It
will be the connecting link between all the constituent units as such ;
and there must exist at the Centre a residuary and ultimate responsibility
Jor the peace and tranquility of the whole of India.”

—Report of Joint Committee on Indian Constitu-
tional Reform, Vol. I, Part 1, Paragraph 163.

LEGAL BASIS OF UNIONISATION—UNION BUR-
DENS — CEDED TERRITORIES — CONTRIBU-
TIONS AND IMMUNITIES—COINAGE AND
CURRENCY—POSTAL UNITY—MISCELLANE-
ous CLAIMS — PRINCIPLES OF UNION
FINANCE—FINANCIAL POSITION OF SELECTED

STATES.

The Cabinet Mission Declaration, which laid down the
basic structure of an Indian Union or Unions, and the enormous
controversy which ensued during the past twelve months over
its implications, is now of a purely academic character to the
students of India’s constitutional and fiscal history. Since,
however, the British Plan of June 3, 1947, makes the Cabinet
Mission Declaration the basis on which the States are to enter
the Indian Union or Pakistan, it is clear that an examination
must be made of the Declaration with reference to the juris-
diction of the Union Centre.

Speaking in the House of Lords on February 25, 1947, the
Earl of Munster said: ‘‘What is the Centre in India? The
Centre is the axis upon which the whole body-politic of India
resolves. It is the sole authority for any number of vitally im-
portant subjects. Communications, including railways, foreign
affairs and defence, financial matters (including Customs and
Income-tax)—all these are the responsibilities of the Centre,
and in the Cabinet Mission’s plan of last May a scheme was de-
vised, whereby the Centre would be responsible for much the
same authority as it has today, and with power to raise the
necessary finances.’’ Since the Earl of Munster spoke early this
year, informed opinion in India has veered round to the view
that we must have a Union Centre which is strong and self-
supporting, and unionisation, even for purposes of Pakistan,
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need not be there, if the co-ordinating government is to depend
upon doles from the constituent Provincial and States units.

In paragraph 15 (1) and (4), the Cabinet Mission visual-
ised the formation of a Union of Tndia embracing botli Pro-
vinees and States, dealing with foreign affairs, defence and
communications, with necessary powers for the raising of the
imances required for the administration of these subjects. 1t
also laid down that the States, which enter the Union, will re-
tain all the subjects and powers other than those conceded to
the Union. In Section 101 of the Constitution Act of 1935,
the ¥ederal Legislature was precluded from making laws for
a Federated State ‘‘otherwise than in accordance with the In-

strument of Accession of that State and any limitations contain-
ed therein.”’

From the viewpoint of precedents, States entering the
Union surrender only such of the powers and prerogatives which
are specifically mentioned as surrendered in the Instrument of
Accession bincing them to the Union. Section 198 of the Con-
stitution Aet has some very interesting provisions in this re-
gard. It was laid down that ‘‘the executive authority of every
Federated State shall be so exercised as not to i.apede or pre-
judice the exercise of the executive authority of the Federa-
tion, so far as it is exercisable in the State by virtu: of the
law of the Federal Legislature which applies therein.’’ Tt was
further laid down that if it appeared to the Governov-General
(who for our present purposes must be substituted by the
Union Government) that the Ruler of any Federated State ¢‘has
in any way failed to fulfil his obligations’’ under this provision,
he may in his discretion, after considering such of the repre-
sentations made to him by the Ruler in extenuation of his (the
Ruler’s) actions, issue such directions as are deemed mnecessary
in the circumstances. There is also a provision regarding the
reference of a dispute between a Federating State and the Fede-
ration (the Union Centre today), as to whether the executive
authority of the Federation is exercisable in a State by the
Federal Court in the exercise of its original jurisdiction.

Section 125 of the Constitution Act envisaged an agree-
ment between the States which contract in and the Federvation,
and gave the Governor-General powers of inspection to ensure
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that the administration of the law to which the agreement re-
lated is earried out in accordance with the policy of the Federal
Government. Under this Section, again, it was stated that “‘all
courts shall take judicial notice of any agreement made.’”” The
Instrument of Accession must necessarily be annotated in terms
of these legislative provisions of the Constitution Aect, which
are valid precedents, and without which it is unthinkable that
& Union Cenire can come into existence, or function in an
effective manner.

Section 124 (3) of the Constitution Aect is very helpful,
for it extends all Acts of the Federal Legislature to States
which had agreed to come in, and imposes duties upon these
States or officers and authorities thereof designated for the
purpose by the Rulers of the States coneerned.

Under Section 108 (1) (f) of the Constitution Act, it was
laid down that the Federal Legislature shall not contemplate
legislation which ‘‘subjects persons not resident in British India
to greater taxation than persons resident in British India, or
subjects companies not wholly controlled and managed in Bri-
tish India to greater taxation than companies wholly controlled
and managed therein.”” The intention of the Parliament be-
hind this provision was obviously to secure a favoured position
for British nationals and commerce in India, but the wording
of this provision is so general as to become automatically appli-
cable to the States. In fact, the existing practice also confirms
this view. The Central Legislature today, operating under the
1919 Act, has no jurisdiction over the States. At any rate, the
Union Centre must be governed by the principle that legisla-
tion, esi)ecially in the fiscal sphere, cannot be such as will impose
inequitable burdens upon the subjects of the States or cora-
panies incorporated in the States, the assumption being that
subjects of the States, and the companies incorporated thercin
do, for the time being, business in both the States’ territory and
the Provinces.

LEGAL BASIS OF UNIONISATION

The legal basis of the Federal Constitution envisaged by
the Joint Parliamentary Committee was set out as follows:
““Tt is clear that, in any new Constitution in which autonomous
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Provinces are to be fully united under the Crown, not only ean
the Provinces no longer derive their powers and authority from
devolution by the Central Government, but the Central Gov-
ernment cannot continue to be an agent of the Sceretary of
State. Both must derive their powers and authority from a
direct grant by the Crown. We apprehend, therefore, that
the legal basis of a reconstituted Government of India must
be, first the resumption into the hands of the Crown of all
rights, authority and jurisdiction in and over the territories
of British India, whether they are at present vested in the See-
retary of State, the Governor-General, or in the Provincial Gov-
ernments and Administrations; and second, their redistribution
in such a manner as the Act may prescribe between the Central
Government on the one hand and the Provinces on the other.
A Federation of which the British Indian Provinces are the
constituent units will thereby be brought into existence.’’*
Clearly, this interpretation of the lezal basis of Federation is
untenable today. The Constituent Assemblies of the Indian
Union and of Pakistan arc sovereign in character, and there is
no longer any need for cession by the Crown of sovercignty to
the Provinces. Tt is only in the case of the States, which wish
to participate in the Indian Uniow or Pakistan, that they must
legally and factually divest themselves in regard to a categorised
list of items, of portions of sovereignty which becomes vested
in them on the passing of Paramountey, as we have seen in
the preceding Chapter.

UNION BURDENS

Whether the States come into the Indian Union or not—-
and this holds good for Pakistan also—the change-over from
the existing political relationship of India with Britain trans-
fers burdens to the Union which had long since be¢n rezarded
as ‘‘Imperial Burdens’’. Under this category, services were
rendered to the States, for which the tax-payer in the Indian
Provinees has till now paid ungrudgingly. These burdens will
have to be shouldered by the Union Centre as long as the States
stay out of the Union, and recovery of mionies is only possib'e

*Report of the Joint Commitlee on Indian Constitutional Reform
(Session 1933-84), Volume I, Part I, paragraph 153.
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on the entry of the States, on terms which will be their own,
and not those of the people of the Union from the Provinces,
The Sub-Committee which was appointed to investigate
certain facts relating to the economic and financial relations
between the Provinces and the States (Nind Committee) classi-
fied, in 1930, a list of heads of expenditure incurred by tre
Government of India, and to which, apparently, the States did
not make any contribution, and from which the States obviously
received benefits of considerable value (pages 30-68 of the
Report). These burdens vary from revenue collection chuarges
relating to customs ete., to Pilgrim Departments at Indian Ports
and at Jeddah and other ports in Arabia. The following is a
summary of these heads:
High Commissioner for India.
Agent of the Government of India in South Africa.
Port quarantine measures.
Central agricultural and veterinary research.
Central medical research.
Lady Hardinge Medical College and Hospital.
College of Forest Institute at Dehra Dun.
Agency service to Malay and Ceylon.
Meteorology.
Railway Board.
Net loss incurred on strategic Railways.
Army, marine and military work.
Standing Committee of the Chamber of Princes and the
Chamber.
Chiefs’ Colleges.
League of Nations.
Costs of representation abroad and in India.
Pilgrim Departments at Bombay, Karachi, Calcutta and in
Jeddah and Iraq, and the Vice-Consulate at Jeddah.
Aden.
Foreign and Political Department Secretariat.
North-West Frontier Province, including Baluchistan, and
Political Agencies in Tribal Areas.
British Agency in Kabul.
Maintenance of Afghan refugees in India.
Military Adviser staff of Indian States Forces.



JURISDICTION OF THE CENTRE 47

Civil Works.

Political Agencies in Indian States,

Watch and Ward expenditure on the North-East Frontier,
including Expenditure in connection with backward
tracts.

Expenditure in England and exchange,

Revenue collection charges.

Some of the items of expenditure, as listed above, whose
aggregate annual cost was estimated by the Nind Committee at
Rs. 65} crores, are today out of the picture, e.g., Aden. Tkere
are other items of expenditure incurred by the Government of
India which have become really gigantic in character, compar-
ed to those listed by the Nind Committee of 1930. One has to
go through the entire gamut of activities of the External
Affairs and Commonwealth Relations Department of the Gov-
ernment of India, to estimate the importance of the Services
rendered to the States, and the expenditure incurred in this
behalf from sut of the general revenues of the tax-payer in the
Provinces.

What happens to such of the States which elect to stand
out of the Union Centre under any or all of the above heads.
and their variations, today? It is clear that expenditure un
heads of activities, which the Nind Committee have so labo-
riously analysed, will have to continue in one form or another,
and will be shouldered by the revenues of the Union Centre.
Obviously, the Union Centre cannot sell information on meteo-
rological conditions on a metered basis to any or all the States
interested in civil aviation. Obviously, again, the Union Gov-
ernment will refuse to shoulder burdens on Haj for its Muslim
nationals especially in the knowledge that, for the sake of
making possible Mr. Jinnah’s theocratic States to the east and
west, the country has been cut up, at enormous loss to the Indian
Union.

During war-time there is the well-known practice that if
countries A and B are neutral, and C and D are belligerents,
A and B, for courtesy’s sake and on payment of expenditure
incurred, look after the interests of C in D and of D in C, in
order that ¢‘civilised life’’ might be carried on even during tle
emergency. We cannot bring ourselves to believe that, if some
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of the land-locked’ States, and even for that matter, maritime
States, remain out of the Union Centre, the Government of the
Union would ‘‘hold the baby’’ for them, in regard to the hecte-
rogeneous mass of items of expenditure listed by the Nind
Committee, and in particular in the sphere of international re-
lations. Trade treaties, extradition, Indians overseas, the
U. N. O. and a host of other subjects are there, which have g:)t
to be looked after in common and are paid for in common. It
will be a sight for the gods alone to see Bhopal strutting across
the international sphere in all the panopoly of the Ruler’s newly
acquired sovereignty! It will also be a fantastic proposition
that the Union Government should negotiate with the congeries
of States for contributions towards services discharged in com-
mon for the country as a whole, and especially for allocating
expenditure on an agreed basis, between itself on the one part
and States which elect to stay out of the Union on the other,
for the discharge of the services involved. This is yet another
illustration of the imperative need for integration than divi-
sion, for common effort than separation, of the interests and
activities of Provinces and States today.

CEDED TERRITORIES

The question arises as to what would happen to the terri-
tories ceded by some of the States to the Paramount Power in
the historical period, once sovercignty becomes revested with
the States concerned. The Davidson Committee distinguished
between the voluntary surrender of sovereignty over certain
tracts by States on the one part, and the formal transfer of
territories by States to the Paramount Power on the other. The
Davidson Committee also distinguished between a cession of
sovereignty and a cession of jurisdiction. For example, the
territories ceded by the Nizam of Hyderabad is an illustration
of the vital importance of the abolition of Paramouut Power
which is now proposed, in so far as its implications to the
Centre are concerned. Territories were ceded to the Para-
mount Power by the States in the historical period, in order
that the former gave protection and ensured immunity to the
latter, both from external aggression and, possibly, internal
revolt.
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What would happen if there is either an inter-statal war
between two States, or internal commotion in any single State,
once P’aramountey is abolished? In either case, the political
security and even the economic system of the Union Centre, or
of Pakistan, would become imperilled, for today there cannot
be any localisation of trouble arising out of a violation of
people’s liberties, and there is a growing consciousness every-
where of the essential unity of the peoples of the States and
the Provinces. We recall the classical illustration of the vevolt
of the Meos some ten years ago in the Alwar State, when the
Political Department persuaded the Government of India to
place troops at the disposal of the Ruler of Alwar for the sup-
pression of the revolt. As we write, a similar recrudescence of
trouble from the Bharatpur Meos in the Gurgaon District has
brought us face to face with the proposition that under no eir-
cumstances can a State be allowed to remain in isolation. on the
specious plea that such isolation is justifiable because the Ruler
becomes sovereign the moment the Paramount Power ceuses
to exist.

We are not here attempting to lay down the methods for
the re-regulation of relations inter se of the States on the one
part, and of the States and the Union Centre on the other. Tt
is rather difficult to estimate at the moment what exactly wonld
be the extent of financial adjustments arising out of the re-
commendations of the Davidson Committee, which dealt with
this question exhaustively in 1932, After arguing the pros and
cons involved in the commutation of ecash contributions and
tributes paid till then by some of the representative States to
the Paramount Power, the Davidson Committee arrived at the
following set of recommendations (paragraph 163) :—

(In Lakhs of Rupces)

iad Annual
Estimated | Present Provineial compen-

State value in | Central ! satory

treaty of | Revenue | P’resent Expen- credits

cession. (Gross) | Revenue. | diture. recoms-
mended.

|

Hyderabad 71.81 63.52 183 .4 | 173.32 Nil.
Baroda 22 .98 47 .91 56.11 68 .91 22 .98
Gwalior .. 10,03 30.26 51.55 58.21 11,78
Sangli 1.10 .40 2.76 | 2.57 1.10

U. F.—4
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The Davidson Committee recommended that in vespect of
the ceded territories of the four States, viz., Baroda, Gwalicr,
Indore and Sangli, an annual credit of an aggregate amount of
some Rs. 40 lakhs should be allowed in respect of ceded terri-
tories, as compensation to the States concerned. In the case of
the Nizam of Hyderabad, the value of territories which were
ceded by his predecessors was estimated at Rs. 23 lakhs a year,
the Davidson Committee recommended that no such credit should
be allowed to that State, since the Nizam had then asked that
the military guarantee (obviously of protection against ex-
ternal aggression and internal commotion), for which the ter-
ritories were ceded, should continue in existence. At page 60
of the Davidson Committee Report, the following very elo-
quent paragraph occurs: ‘‘We recommend that the annual
credits which we have proposed should become effective in the
adjustments with the States in question pari passy with the
reduction of contributions to be paid by the Provinces to Fede-
ral revenues.’’

Taking the case of the Nizam of Hyderabad as the cause
celebre among the numerous cases which are certain to crop up
in this field, the moment the Paramount Power vanishes into
thin air, we have to pose the question: What would be the fate
of the Union Centre, or of Pakistan, if the States (1) demand
retrocession of the ceded territories, on the plea that sove-
reignty is indivisible and that they must get back what they gave
to the Paramount Power in bygone years; (2) demand cash
credits recommended by the Davidson Committee Report from
the Union Centre, or from Pakistan, and reject intervention on
the part of either of the independent polities in the future;
and (3) demand retrocession, and still ask for protection?

The third proposition is not really as fantastic as it looks
on the face of it. This is exactly the proposition of the Nizam
of Hyderabad today. He wants his corridors to the east and
to the west, in addition to a rendition of complete sovereignty
over Berar. It is true that these and other questions involved
in a few of the ceded territories and the financial adjustments,
as recommended by the Davidson Committee, can only be dis-
posed of in the individual Instruments of Accession of the rulers
concerned. In other words, the initiative and sanctions for a
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future regime enveloping these questions definitely pass into
the hands of the Rulers, and the Negotiating Committee of the
Constituent Assembly or Assemblies will be powerless. This
is where, we repeat again, the Paramount Power have done the
greatest possible injustice to the people of India, by promising
to quit India and creating, in the same breath, numerous
Ulsters, which will destroy the very concept of a common polity
and governance for the country as a whole.

Tributes paid by the Indian States to the Government of India

(1930)
Rs.
Mysore .o .o .o .. .e .. .. .. 24,50,000
Baroda ces .. .. 3,75,000
Central India States (Bhopal—Rs 1,61 290) .o .. .. 5,45,000
Gwalior . 33,000
Rajputana States (Jmpur Rs. 4, 00 000 Kotah Rs. 2, 34 000) 11,27,000
Cochin . . 2,00,000
Travancore .. .. .. 7,96,000
Western India States (Bhavanagar Rs. 1 28 000) .. .. 7,68,000
Bombay States .. .. e 1,46,000
Punjab States (Mundl Rs. l 00 000) .. .. .. .. 1,33,000
Cooch Behar .. . .. .. .. .. 68,000
Benares .o . .. . .. .. 2,19,000
Bihar & Onssa States e . .. .o .. . 96,000
Central Provinces States . .o .. .. .. .. 2,41,000
Manipur .. .. . . .. .. .. .. 5,000

Grand Total .. 72,00,000

CONTRIBUTIONS AND IMMUNITIES

The abolition of Paramountcy brings the country, at any
rate as far as States are concerned, face to face with a cate-
gory of miscellaneous financial problems, which has got to be
taken in hand and disposed of before the Union Centre and
Pakistan are formed on the basis of adhesion of the States. A
comprehensive financial settlement must be arrived at as bet-
ween the Union Centre on the one part and the Provinecs
and the States on the other. The legatees of the East India
Company had, in the historical period, taken recourse to a
series of expedients, both in the realms of polity and finance,
which has led the vast majority of the States into obligations
and reliefs, which sometimes cut across each other, and which
sometimes leave the States, at any rate some of them, high and
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dry, making them pay for real and imaginary protection given
1o them by the Paramount Power. Once Paramountey ceases,
and sovereignty becomes vested with the Princes, these cash
contributions and immunities of States become automatically
inoperative. In other words, the States will be under no obli-
gation to make any supplication to any outside authority. On
the other hand, the States, if they elect to remain outside the
Union Centre, would, in theory at least, become completely
independent of outside interference.

This, however, does not mean that there would not be the

need for a readjustment of financial arrangements whiech had
been in force during the regime of the Paramount Power,
which it is now proposed to be abolished. The Union Centre
must necessarily perform the functions of the Paramount
Power, whether the States like it or not, and whether the States
elect to come into or stay out of the Union. We have the
classical illustration of the Butler Committee which proved
that on the average figures of the inter-war period, States were
accustomed to derive an aggregate of Rs. 4% crores a year on
import and export duties only. It will become a fantastic
proposition that, if all the States, or the majority of them,
elect to stay out of the Union, they have to be allowed to con-
tinue a regime of export and import duties (which in terms
of the parlance known to the Provinces are the equivalent of
octroi or transit duties). In other words, the polity and eco-
nomy of India cannot be allowed to be cut up by the States
which, under the Cabinet Declaration, become vested techni-
cally with powers of severcignty.
. On the same token, the contributions so far made to the
Crown by the States and the immunities received, not neces-
sarily in exchange for contributions made in the case of every
individual State among the 582 on the political map of India
today, must also cease eventually, as much as the assurance
must be there that the Union Centre will take over—admittedly
on the basis of voluntary adhesion by the States to the Union
—the powers of the Crown in all their various ramifications
and manifestations.

It is here that we should examine in some detail the
various types of contributions made by the States to the Crown,
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?or they have got to be commuted once Stafes become uvnion-
ised. According to the Davidson Committee {paragraph 42),
there are seven categories of contributions made which have
got to be distinguished one from the other. There are con-
tributions made by States in acknowledgment of suzerainty of
the Paramount Power, very commonly imposed by treaties
em‘bodying an obligation to aid or protect on the one side, and
to give subordinate co-ordination on the other. Secondly, there
are contributions and commutation of obligations for the pro-
vision of States’ ‘‘Contingent Foree’’ or other form of military
assistance.  Thirdly, there are contributions for the mainten-
ance of a DBritish ‘‘Subsidiary Force’” on the soil of States’
1erritories.  Kourthly, contributions are fixed oa the ereation
or restoration of a State, or on a re-grant or increase of terri-
tory, to a State. Iifthly, there are contributions for special
or local purposes, such as the maintenance of local corps. paitee,
ete.  Sixthly, there are contributions acquired by conquest or
lapse of the original recipient State. And, finally, there are
contributions acquired by treaty.

The following rather elaborate list of these various types
of contributions has been prepared by us on the basis of the
welter of fizures given in the Schedules to Appendix IIT of
the Davidson Committee Report:

Contributions imposed or negotiated by British Government, in
acknowledgment of suzerainty, including obligations to aid and

protect on the one side, and to give subordinate co-operation on the
other, are as follows :

Rs. Rs.
Bundi .. .. .. 40,000 Kotah .. .o 131250
Jaipur .. .. .o 400,000 Cochin .. .. 100,000
Sirohi .. .. .. 6,881 Mysore .. .. 2450000
Udaipur .. .. .. 2,00,000 Porbundar .. .o 135,000

Contributions imposed or negotinted by British Government in
commutation of obligations for the provision of a State ‘‘contingent
force’’ or other form of military assistance :

Rs. 1 '«x}‘{rsi°7
Bhopal .. .. .. 161,200 Jaora .. . .. 37,12
Indgre .. .. .. Nil Dewas Senior and Junior 28,475

Contributions imposed or negotiated by British Government for
maintenance of a British ** Subsidiary Force."’

Rs.
Cochin .. .. 1,00,000 ;
Travancore .. 3:81 456 (Treaty of 1795)

do. . 4,01,655 (Treaty of 1895)
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Contributions imposed or negotiated by British Government
fixed on the creation or restoration of a state, or on a re-grant or
increase of territory (including annual payments for grants of land on

perpetual tenure and for equalisation of the value of exchanged
territory) :

Rs. Rs.

Jhalawar .. .. 30,000 Bilaspur .. 8,000
Lawa e .. .. 225 Bashahr 3,945
Ajaigarh .. .. 7,014 Jubbal. . 2,520
Bihat .o .. e 1,400 Kumbharsain .. 2,000
Charkhari .. 8,584 Nalagarh . . 5,000
Panna .. .. .. 9,955 Beghal .. .. 3,600
Indore .. .. .. 5,285 Balsan .. .. 1,080
Cutch .. .. . 82,253 Bhajji. . .. .. 1,440
Bhavnagar . 52,000 Bija .. .. .. 124
Manipur .. .. 5,000 Dhami .. .. 720
Cooch Behar .. .o 67,701 Kuthar . 1,000
Benares .. 2,49,387 Kunihar .. .. 180
Kapurthala .. .. Nil Mailog .. .. 1,410
Chamba .. .. . 2,307 Mangal .. . 72
Mandi .. .. .. 1,00,000 Taroch .. .. 288
Suket .. . .. 11,000

Contributions imposed or negotiated by British Government
for special or local purposes, such as the maintenance of local corps,
police, etc.

Rs. Rs.
Jodhpur .. 1,15,000 Jhabua e .. 1,271
Kotah .. .. 2,00,000 Barwani .. 3,390
Tonk .. . - 5,000 Ali Rajpur 1,271
Udaipur . . Nil Kolhapur .. 96,000
Indore .. .. .. Nil (for Infantry)
Dhar .. .. . 6,602 48,000
(for Residency)
Baroda .. .o 8,75,000

Contributions imposed or negotiated by British Government
by conquest or lapse of the original recipient :

Travancore ..
Shahpura
Paldeo ..

do.
Sangli .
Bhor .. ..
Jath .. ..
Phaltan ..
Mudhol .. .
Ramdurg
Cambay ..
Bansda ..
Dharampur .o
Malpur .. .
Ranasan
Junagadh .
Nawanagar .
Bhavnagar ..
Porbandar ..
Dharangadhra ..
Morvi .. .o
Gondal .. .

.
.
.
.

Rs.

. 13,519
. 10,000
117

125

.o 24,575
.o 4,687
.. 11,247
.o 9,600
. 2,672
.. 3,089
.. 21,924
.. 153
.. 9,000
.. 430
.. 3
.o 28,394
. 50,312
.. 153
.. 21,202
.o 40,671
.. 9,263
.. 49,006

Rs.

Vankaner 17,422
Limbdi .. 44,128

do. .. .. 43
Rajkot .. 18,991
Wadhwan . .. 25,922

do. .. .. 87
Jasdan .. . .. 7,694
Virpur .. .. .. 3,418
Kotda Sangani .. .. 10,189
Jetpur .. .o .o 50,262
Kotharia .. .. 948
Gavridad . 1,011
Pal . .. .. 1,253
Lodhika .. .. .. 1,287
Bantwa .. .. .. 29,642
Lakhtar .. oo .. 6,763

do. .o .. 124
Sayla .. .. . 15,001
Chuda .. .o .o 6,324

do. .. .. 143
Muli .. .. .. 7,501
Bajana ,.. .. .. 7,880
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Rs.

Bajana .. .. 58 Rai Sankli - .. ..
Patdi .. . 3,219 Jhunjhunwada .o

do. .. .. 2,682 Dudbraj ..
Vanod .. .. .. 1,953 Jhampodad .. .
Rajpur .. .. . 2,412 Talsana .. ..
Anandpur . . 5 Munjpur .. ..
Vana .o . .. 3,715 Bhadvana .e ..
Tavi ‘e . .. 313 Kessaria .. ..
Gadhka .. .. .. 643 Devalia .
Méhgani .. 3,412 Bhathan
Vasavad . . 766 Jhamar ..
Shahpur .. . 464 Bhalala .. ..
Bhadwa .. . .. 1,394 Palali .. .. ..
Rajpura .. .. 2,932 Kherali . ..
Kotda Pitha .. .. 4,850 Vadod .. ..
Khirasra .. .. 2,366 Gundiala
Amreli .. .. .. 1,621 Taliad
Vadali .. .. .. 246 Bhoika
Vivra .. .. .. 149 do.
Sisang Chandi .. 720 Khambhlav
Kankasiali .. .o 84 Gedi
Mahuva .. 120 Kantharia
Kanpur Ishvaria .. 230 do.
Bhaldoi .. . .. 204 Darod .. ..
Dhrafa .. .. .. 3,700 Jakhan ..
Satudad .. .. .. 1,466 Kamalpur .
Kurundwad .. N 9,619 Sahuka ..
Jamkhandi .o .. 20,841 Bhalgamda . ..
Miraj Senior .. .. 12,558 Karol .. .. ..
Miraj Junior .. .. 6,412 Vanala .. ..
Akalkot .. .. 14,592 Untdi .. .
Amrapur .. .. 511 Ankevalia .. ..
Mulila Deri .. .. 1,279 Khandia .. .. ®
Chotila . .. 652 do. .. ..

do. .. .. 25 Samla .. ..
Mevasa .. .. 445 Chanchana .
Bhimora .. 307 Chalala ..
Chobari . 154 do. .
Sanosra .. 186 Karmad .. ..
Bamanbore .. . 76 do. .. ..
Ramparda .. .. 75 Dasada .. ..
Bhadli . .. 1,101 do. .. .
Kariana .. .. 850 Paliad . .
Khambhala .. .. 4006 Matra Timba ..
Itaria-Chadala . 252 Bharejda .. ..
Akadia . . 129 do